85

The major difficulty which confronts the prosecution of offenses of
this type is the reluctance of the victims to testify. That is, if they are
in_genuine fear of the consequences of nonpayment, they are apt to
be equally or even more in fear of the consequences of testifying as a
complaining witness.

Priva Facie Case

Section 892(b) provides that if certain factors are present in con- -

nection with an extension of credit, there is prima facie evidence that
the extension of credit is extortionate. These factors are (1) the
inability of the creditor to obtain a personal judgment against the
debtor for the full obligation; (2) & rate of interest in excess of 45
percent per annum; (3) a reasonable belief on the part of the debtor
that the creditor either had used extortionate means in the collection of
one or more other extensions of credit, or that he had a reputation
for the use of such means; and (4) that the total amount involved
between the debtor and the creditor was more than $100.

In the light of common experience, the inference of the use of
extortionate means from the foregoing factors seems strong enough
to make it constitutionally permissible to put the burden on the
defendant to come forward with evidence to show the innocent nature
of the transaction, if such was the case. In arms length transactions,
people simply do not lend sums of money at exorbitant rates of
interest under circumstances where they cannot enforce the obligation
to repay. Where the prosecution has shown the absence of legal
means to enforce the obligation, it is a reasonable inference, in the
absence of evidence to the contrary, that illegal means were con-
templated. Any debtor who deals with a creditor under these circum-
‘stances, knowing or reasonably believing that the creditor has used
extortionate means in the past, may be fairly surmised to know what
he is getting into.

The debtor, of course, may be unavailable or, for reasons already
discussed, unwilling to testify. Section 892(c) permits the court,
in its discretion, where evidence has already been introduced tending
to show either uncollectability or a rate of interest in excess of 45
percent, to allow-evidence to be introduced tending to show the
reputation as to collection practices of the creditor in any community
of which the debtor was a member at the time of the extension of
credit. The trial court is in the best possible position to appraise the
probative value of such evidence and to weigh that against its possible
prejudicial effects. The ban on reputation evidence as part of the
Erosecution’s case in chief has never been absolute, and where, as

here, it is directly relevant to the state of mind of the parties in entering
into the transaction, there will undoubtedly arise cases where it should’

very properly be before the trier of facts.

Finally, it is intended that the inference created by the presence
of the factors set forth in section 892(b) may be weighed by the jury
as evidence. It is not a mere rebuttable presumption, and is not to be
treated under the rule adopted in some jurisdictions with respect to
such presumptions, which are said to be wholly dispelled by the intro-
duction of any direct evidence.



