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AMENDING THE ENDANGERED SPECIES ACT OF
1973

THURSDAY, APRIL 13, 1978

, U.S. SENATE,
CoMMITTEE ON ENVIRONMENT AND PuUBLIC WORKS,
SuscoMMITTEE ON RESOURCE PROTECTION,
Washington, D.C.

The subcommittee met at 9:35 a.m., pursuant to call, in room
4200, Dirksen Senate Office Building, Hon. John C. Culver (chair- -
man of the subcommittee) presiding.

Present: Senators Culver and Wallop.

OPENING STATEMENT OF HON. JOHN C. CULVER, U.S. SENATOR
FROM THE STATE OF IOWA

Senator CULVER. The subcommittee will come to order.

I would like to welcome all of you this morning to this first of
two days of hearings by the Subcommittee on Resource Protection
on the Endangered Species Act of 1973. As you know, the authori-
zation provided under section 15 of the act for its administration by
the Secretaries of Interior and Commerce expires at the end of
fiscal year 1978, and reauthorization legislation must be reported
by the Committee on Environment and Public Works by May 15.

In addition to the reauthorization, there are other substantive
issues connected with the act’s administration that we will be
discussing, most of which were brought to our attention last July
during the subcommittee’s oversight hearings on the act.

Perhaps the most important, or at least the most widely dis-
cussed of these is the Federal agency compliance requirement of
section 7. This provision mandates each Federal agency to assure
that actions which they undertake or assist do not adversely affect
an endangered or threatened species or its critical habitat. One
Federal project, the Tellico Dam in Tennessee, has been stopped as
a result of this provision, and there are numerous others that
potentially pose similar problems. ,

Accordingly, the subcommittee has a responsibility to address
this situation. In order to provide a vehicle for these discussions,
yesterday I introduced in the Senate, along with Chairman Jen-
nings Randolph, Senator Howard Baker and other colleagues from
the committee, S. 2899, an amendment to the 1973 act which
creates a mechanism to resolve these kinds of conflicts.

The amendment creates a seven-member Endangered Species
Interagency Board composed of the Secretaries of the Interior,
Agriculture, the Army, Transportation, the Administrator of the
Environmental Protection Agency, the Chairman of the Council on
Environmental Quality, and the Secretary of the Smithsonian.
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Under the amendment as it is l‘i:entatively drafted, when a Feder-
al agency believes it has a conflict with the act which cannot be
resolved through consultation with the Fish and Wildlife Service
under provisions of section 7, it would petition the Board for relief.
The Fish and Wildlife Service \ould have 30 days to respond to
this petition. After reviewing the petition and providing an oppor-
tunity for a formal public hearing, the board would decide whether
the project should be permitted to proceed as planned, be modified,
or terminated. ‘

In order to exempt an activity from the requirements of the
Endangered Species Act, five of| the seven agency heads that I
mentioned before would have to determine, first, that there is no
reasonable or prudent alternative to the project; second, that the
benefit of completing the project clearly outweighs the benefits of
conserving the species; and third, that the project is of national or
regional significance. In addition,| the Board must have the assur-
ance that even under those circumstances, the project agency has
taken all reasonable steps to mitigate damage to the species and its
habitat that will be caused by comi)letion of the project.

I would like to stress that the assumption behind this proposal is
that the interagency consultation process developed by the Fish
and Wildlife Service should remain very strong, and that it will, in
the vast majority of cases, be successful in resolving these conflict.
In those relatively few instances where consultation cannot resolve
the problems, I, however, believe that this proposal will hopefully
provide a reasonable mechanism of responsible balance.

Since the proposal was introduced only yesterday, I realize that
some of our witnesses who are testifying today have not had suffi-
cient time to review its provisions closely, if at all. Therefore, while
I would certainly like to discuss with the witnesses today to the
extent possible the concepts embodied in this proposal, the subcom-
mittee will leave the hearing record open for a sufficient amount of
time so that all individuals who wish to comment upon the amend-
ment may do so.

In all likelihood, many of the witnesses we hear from today will
not support this proposal. Some may believe that it adds little, if
any, flexibility to the act. Others, no doubt, will prefer to have no
amendment at all. And the subcommittee will properly consider all
of these views. -

But at the same time, I sincerely lhope that those of you who will
be testifying today and tomorrow will offer constructive comments
as to how this measure can be improved. We need your help, and I
hope you will provide it to us.

While we will no doubt have some differences, I hope that we all
remember that we are working toward a common goal, and that is
the preservation of our Nation’s treasured, but endangered, fish
and wildlife resources.

[The bill, S. 2899, follows:]
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IN THE SENATE OF THE UNITED STATES

Arri 12 (legislative day, FEerUARY 6), 1978

Mr. Curver (for himself, and Mr. Baker, Mr. Ranvoren, Mr. Warcoe, Mr.
Graver, and Mr. Hopees) introduced the following bill; which was read
twice and referred to the Committee on Environment and Public Works

A BILL

To amend the Endangered Species Act of 1973 to establish
an Endangered Species Interagency Committtee to review
certain actions to determine whether exemptions from cer-
tain requirements of that Act should be granted for such
actions.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

That this Act may be cited as the “Endangerd Species Act

1

2

3

4 Amendments of 1978”.
5 SEc. 2. Section 3 of the Endangered Species Act of
6 1973 (16 U.S.C. 1536) is amended—

7 (1) by inserting.after paragraph (4) thereof the
8

following new paragraph:
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“(5) The term ‘Federal agency’ means any de-
partment, agency, or ilstrumentality of the United
States.”; |

(2) Dby inserting after paragraph (7) thereof the
following new pm‘agmph:

“(8) The term ‘irresolvable conflict’ means, with .
respect to 'any action authorized, funded, or carried out
by a Federal agency,: a set of circumstances under
which completion of such action would (A) jeopar-
dize the continued existence of an endangerd or threat-
ened species, or (B) result in the destruction of a
critical habitat.”’; and

(3) by renumbering the paragraphs thereof, includ-
ing any references thereto, as paragraphs (1) through
(18), respectively. _
SEc. 8. Section 7 of the Endangered Species Act of

1973 (16 U.8.C. 1536) is @ended to read as follows:

“INTERAGENCY |COOPERATION

“SeEc. 7. (a) CoxsurTaTION.—The Secretary shall

review other programs administered by him and utilize such
programs in furtherance of the purposes of this Act. All other
Federal agencies shall, in c’onsﬁltation with and with the
assistance of the Secretary, utilize their authorities in further-
ance of the purposes of this Act by carrying out programs for

the conservation of endangered species and threatened spe-
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- cies listed puisuant to section 4 of this Act. Each Federal

agency shall insure that any action authorized, funded, or

carried out by such agency does not jeopardize the continued

" existence of any endangered species or threatened species or

result in the destruction or modification of habitat of such

species which is determined by the Secretary as appropriate

"with the affected States, to be critical, unless such agency is

granted an exemption for such action by the Committee pur-
‘suant to subsection (e) of this section.

- “(b) (1) EsraBLISHMENT OF CoMMITTEE.—There is
established a committee to be known as the Endangered
Species Committee  (hereinafter in this section referred to as
the ‘Committee’) .

“(2) The Committee shall review any application sub-

mitted to it pursuant to subsection (d) of this section and

- determine in accordance with subsection (e) of this section

whether or not to grant an exemption from the requirements
of subsection (a) of this section for the action set forth in
such application.

“(8) The Committee shall be composed of seven mem-

“bers as follows:

“(A) The Secretary of Agriculture.
“(B) The Secretary of the Army.
“(C) The Chairman of the Council on Erviron-

mental Quality.
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“(D) The Administrator of the Environmental
Protection Agency. |
“(E) The Secretary of the Interior.
“(F) The Secretai’y of the Smithsonian Institution.
“(G) The Secretary of Transportation.
“(4) (A) Members ‘ofl tl e Committee shall receive no
additional pay on account of ‘heir service on the Committee.
“(B) While away from| their homes or regular places
of business in the performance of services for the Committee,
members of the Committeeish&all be allowed travel expenses,
including per diem in lien of s&bsistence, in the same manner
as persons employed intermittently in the Government serv-
ice are allowed expenses unﬂer section 5703 of title 5 of the
United States Code. i
“(5) (A) Except as pi’ro rided in subparagraph (B) of
this paragraph, five members| of the Committee shall con-
stitute a quorum for the trén action of any function of the
Committee. |

“(B) The Committee shall not grant any exemption

_from the requirements of subsection (a) of this section to

the head of any Federal agency for any action authorized,
funded, or carried out by suckl agency unless five members

of the Committee vote to gra‘n% such exemption. The vote of

‘the Committee members shall not be delegated to other

persons.
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“(0) The Secretary of the Interior shall be the Chair-
man of the Committee. o

“(D) The Committee shall meet at the call of the
Chairman of five of its members.

“(6) The Committee may appoint and fix the pay of

- such personnel as it deems desirable.

“(7) The staff of the Committee may be appointed
without regard to the provisions of title 5, United States

Code, governing appointments in the competitive service,

‘and may he paid without regard to the provisions of chapter

51 and subchapter IIT of chapter 53 of such title relating
to classification and General Service pay rates, except that
no individual so appointed may receive pay in excess of the
annual rate of basic pay in effect for grade GS-18 of the
General Schedule.

“(8) The Committee may procure temporary and inter-
mittent services to the same extent as is authorized by sec-
tion 3109 (b) of title 5 of the United States Code, but at
rates for individuals not to exceed the daily equivalent of the
annual rate of basic pay in effect for grade GS-18 of the
General Schedule.

“(9) Upon request of the Committee, the head of any
Federal agency is authorized to detail, on a reimbursable
basis, any of the personnel of such agency to the Committee

to assist it in carrying out its duties under this section.
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“(10) (A) The Committee may for the purpose of carry-
ing out its duties under this section hold such hearings, sit and
act at such times and places; ke such testimony, and receive
such evidence, as the Committee deems advisable.

“(B) When so -authori‘zea by the Committee, any mem-

ber or agent of the OOmmiSSi n may take any action which

‘the Committee is authorized to take by this paragraph.

“(C) Subject to the Pn racy Act, the Committee may
secure directly from any Federal agency information neces-
sary to enable it to carry bu its duties under this section.
Upon request of the Ohaimian of the Committee, the head of
such Federal agency shall Eft ish such information to the
Committee. !

“(D) The Committee may use the United States mails
in the same manner and upon the same conditions as other
Federal 'agenéies. ‘

" “(E) The Administrator (of General Services shall pro-
vide to the Committee on a fe' bursable basis such adminis-
trative support services as tthommittee may request.

“(11) In carrying out its duties under this section, the
Committee may promulgate and amend such rules, regula-
tions, and procedures, and issue and amend such orders as'it
deems necessary.

“(12) (A) The Committee shall have power to issue
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subpenas requiring the attendance and testimony of witnesses

- and the production of any evidence that relates to any matter

which is the subject of any review or determination by the
Committee pursuant to subsection (e) of this section. Such
attendance of witnesses and the production of evidence may
be required from any place within the United States to any
place of hearing within the United States.
“(B) If a person issued a subpena uﬁder subparagraph
(A) of this paragraph refuses to obey such subpena or is
guilty of contumacy, any court of the United States within
the judicial district within which the hearing is conducted or
within the judicial district within which such person is found
or resides or transacts business may (upon application by the
Committee) order such person to appear before the Commit-
tee to produce evidence or give testimony’ relating to the
matter which is the subject of the review or determination by
the Committee pursuant to subsection (e) of this section.
Any failure to obey such order of the court may be punished
by such court as a contempt thereof.
" “(c) The subpena of the Committee shall be served in

the manner provided for subpenas issued by a district court of

“the United States under the Federal Rules of Civil Procedure

for the district courts of the United States.
“(D) All process of any céurt to which applica,tion may
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cations. Such regulations shall\cqure that information sub-

be made under this section may be served in the judicial dis-
trict wherein the person required to be served resides or may
be found. A

“(13) No person shall he excused from attending and
testifying or from producihg ooks, records, correspondence,
documents, or other evidence iin obedience to a subpena, on
the ground that the testimony or evidence required of him
may tend to incriminate him or subject him to a penalty for
forfeiture ; but no individual s]lall ‘be prosecuted or subjected

|

to any penalty or forfeiture‘fo‘r or on account of any trans-

“action, matter, or thing concerning which he is compelled,

after having claimed his pri“vil ge against self-incrimination,
to testify or produce evidenc;a, xcept that such individual so
testifying shall not be exempt from prosecution and punish-
ment for perjury committed in so testifying.

“(c) REGULATIONS.—Not later than ninety days after

“the date of enactment of this section, the Committee shall

promulgate regulations which sLt forth the form and manner
in which applications by the ,eads of Federal agencies for
review of actions by such agencies shall be submitted to the
Committee and the information to be contained in such appli-
mitted in an application by the head of any Federal agency
with respect to any action of such agency include, but not he

limited to—
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" “(1) a description of the consultation process
carried out pursuant to subsection (a) of this section be-
tween the head of such Federal agency and the Secre-
tary of the Interior, acting through the Director of the
United States Fish and Wildlife Service; and

“(2) a statement describing why such action can-
not be altered or modified to conform with: the require-
‘ments of subsection (a) of this section.

“(d) SUBMISSION OF APPLICATIONS.— (1) The head
of any Federal agency may submit an application for review
of any action of such agency to the Committee if, in the opin-
ion of the head of such agency, such agency has complied
with the requirements of subsection (a) of this section and
that an irresolvable conflict exists with respect to such action.

Such application for review shall be submitted in accordance

“with the regulations promﬁlga’ted by the Committee under

subsection (c) of this section.

(2) The Director of the Fish and Wildlife Service shall
prepare and submit to the Committee within thirty days of
aty submission ‘made under paragraph (1) of this subsec-.
tion his comments concerning such submission.

“(e) (1) REVIEW AND DETERMINATION.—Not later
‘thani one hundred and eighty days after the Committee

receives the application and comments submitted ‘pursuant
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‘to subsection (d) of this section, the Committee shall review
such application and comments and— |
“(A) determine, with respect to the action which
is the subject of such aﬁp ication, whether or not—
© “(i) the require ents of the consultation proc-
ess described in subsection’ (a) of this section have
been met; and |
“(ii) an irresolvable conflict exists; and
“(B) if it makes;‘b th determinations in clauses
(A) (i) and (ii), determine after notice and oppor-
tunity for public hearing whether or not to grant an ex-
emption from the requirements of subsection (a) of this
"section to the head of"is ch Federal agency for such
action.
“(2) The Committee m;» only grani an exemption for

any action under subsection (e) of this section if it deter-

mines that— :
“(A) there is no reasonable and prudent alterna-
tive to such action; and
“(B) the project is‘f of national or regional signifi-
cance; and '
“(C) the benefits of such action clearly outweigh
the benefits of conserving the species or its critical hab-
itat, and that such action is|in the public interest.
“(f) Nartroyau ENvIRONMENTAL Porrcy Act.—No
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final determination of the Committee under subsection (e)
of this section shall be considered a major Federal action
under the terms of the National Environmental Policy Act
of 1969 (42 U.8.C. 4321 et seq.).

“(g) MitigATION.—In those instances where the Com-
mittee detérmines that an exception is warranted under sub-
section (e) of this section the Committee must assure that
the action approved for such exemption incorporates all rea-
sonable mitigation measures deemed necessary by the Sec-

retary to minimize adverse impacts upon the affected endan-

‘gered or threatened épecies or-its critical habitat including

but not limited to live propagation, transplantation, and hab-
itat acquisition and improvement. The Federal agency or de--
partment receiving such exemption should include the costs
of such mitigation measures within the overall costs of con-
tinuing the proposed action and the Federal agency or de-
partment shall transfer to the United States Fish and Wild-
life Service out of appropriations or other funds, such moneéy
as may be necessary to implemenf the coriservation pro-
grémé or miﬁgatioﬁ measures required by this section for
endé,ngéred or threatened species or their critical habitats.

o (h) EXCEPTION ON TAKING.;NOtWi'thStanding sec-
tions 4 (d) and 9 (a) of this Act or any regulations promul-
gated pursuant to such sections, any action for which an

exemption is granted wnder subsection (e) of this section

29-319 O - T8 -2
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shall not be considered a tékkng of any endangered or threat-

- ened species with respect to|any activity which is necessary

to carry out such action,
“(i) AurHORIZATION.—There is authorized to be ap-
propriated to carry out this|section not to exceed $2,500,-

000 forfiscal year 1979, not to exceed $2,500,000 for fiscal

1981.”.
SeC. 4. Section 15 of the Endangered Species Act of

~year 1980, and not to excyd $2,500,000 for fiscal year

1973 (16 U.S.C. 1542) is amended to read as follows:

“Except as authorized in sections 6 and 7 of this Act,

- there are authorized to be ai)p opriated—

“(1) not to exceed @5,000,000 for the fiscal year

- ending September 30, 1&77, and the fiscal year ending
September 30, 1978, not, to exceed $23,000,000 for the
fiscal year ending Sep“te ber 30, 1979, not to exceed
$25,000,000 for‘the fiseal year ending September 30,
1980, and not to exceed $27,000,000 for the fiscal year
ending September 30, 1981, to enable the Department
- of the Interior to car‘ryl“ oLt such functions and responsi-
bilities as it may have been given under this Aect; and
“(2) not to exceeﬁ $5,000,000 for the fiscal year
ending September 30, 19(7, and . the fiscal year ending
September 30, 1978, not to exceed $2,500,000 for the
fiscal year ending September 30, 1979, not to exceed
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$3,000,000 for the fiscal year ending September 30,

~ 1980, and not to exceed $3,500,000 for the fiscal year

ending September 30, 1981, to enable the Department
of Commerce to carry out such functions and responsi-

bilities as it may have been given under this Aect.”.
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Senator CuLver. I would like Jgo welcome our first witness, Mr.
Lynn Greenwalt, who is the Director of the Fish and Wildlife
.. Service. It is a pleasure to have you here. You may proceed.

|

STATEMENT OF LYNN A. GREENWALT, DIRECTOR, FISH AND
WILDLIFE SERVICE, DEPARTMENT OF THE INTERIOR, AC-
COMPANIED BY KEITH SCHREINER, ASSOCIATE DIRECTOR,
FEDERAL ASSISTANCE

Mr. GReeNwWALT. Thank you, Mr. Chairman. As always, it is a
pleasure to appear before this committee.

Before I begin my formal statement, Mr. Chairman, I would like
to introduce to the committee Mr. Keith Schreiner, who is Asso-
ciate Director for Federal Assistance.

Mr. Chairman, section 15(1) of the 1973 act authorizes appropri-
ations to the Department of the Interior to carry out functions and
responsibilities under the act other than land acquisition and
grant-in-aid to the States. Our prﬁposed amendment would extend
the authorization at an amount not to exceed $17 million for fiscal
{gga 1979 and authorize such sum‘s as are necessary for fiscal year
Our suggested authorization lele for section 15(1) for fiscal year
1979 is consistent with the administration’s budget request of $16.4
million. It will essentially extend current funding levels and allow
for a $3.9 million increase to accommodate the acceleration of the
program to protect endangered and threatened species on Federal
lands, as directed by the President

I believe that in the 4 years since Congress enacted this historic
conservation legislation, the Fish land Wildlife Service has devel-
oped a balanced program of listing, protection and recovery efforts.
Significant advances have been made in enlisting international,
State and private cooperation. Of| course, limited resources have
necessitated the establishment of ppiorities.

Endangered native species receive priority over foreign species,
full species receive priority over sel.lbspecies; and the more endan-
gered a species is, the greater the effort to provide for its conserva-
tion. Yet, the Service has remained firmly committee to the ideal,
envisioned by the 93d Congress when they passed the legislation, of
protecting all species of plants and animals whose continued exis-
tence is in jeopardy. :

Man’s activities threaten a growing number of species with ex-
tinction, and it appears that the number has increased at a rate
paralleling human population growth. As you know, Mr. Chair-
man, concern about rapidly deteriorating fish, wildlife and plant
habitat, overexploitation of plants and animals and the increasing
number of species threatened with extinction resulted.in a series of
_ legislative actions culminating in enactment of the Endangered
Species Act, signed into law December 28, 1973. The primary pur-
pose of the endangered species program, as directed by the 1973
Act, is to provide a means whereby endangered and threatened
species may be conserved.

The many forms of life on this small planet represent millions of
years of evolution and diversification. Different species have estab-
lished intricate interdependent relationships which can be of criti-
cal importance to their survival.
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The act recognized, and recent experience has confirmed, that it
is only through the ability to provide protection to the full spec-
trum of plant and animal life that we are able to afford protection
to any particular species. In other words, if we are to preserve
species such as the peregrine falcon, the bald eagle and the grizzly
gear, (vive must also preserve the network of life upon which they

epend.

Unfortunately, our growing appreciation for the potential value
of all species has coincided with their accelerating extinction rate.
Widespread disruption of habitats and over exploitation are the
major causes of this problem. However, many endangerments and
extinctions can be prevented by the protection of a relatively small
area or by the careful development of land and water-use projects.

The President has promised the American public that a reason-
able effort to do exactly this will be made at the Federal level. His
environmental message of May 23, 1977, requested acceleration of
the Federal program to insure species’ protection and to resolve
any conflicts between protection and other resource uses.

In your letter inviting us to testify today, you asked that we
specifically address activities related to section 7 of the act. As you
know from the July 1977 hearings on the endangered species pro-
gram, the administration has made the implementation of section 7
a priority. President Carter, in his environmental message, stated,
and I quote:

To hasten the protection of threatened and endangered species, I am directing the
Secretaries of Commerce and Interior to coordinate a governmentwide effort, as
required by the Endangered Species Act of 1973, to identify all habitat under
Federal jurisdiction or control that is critical to the survival and recovery of these
species. The purpose of this program is to avoid the possibility that such habitats
will be identified too late to affect Federal project planning.” Major projects now

under way that are found to pose a serious threat to endangered species should be
assessed on a case-by-case basis.

As a supplement to that statement, the President sent a special
message to the Secretaries of the Interior, Agriculture, and Defense
and the Chairman of the Tennessee Valley Authority directing
them to identify lands under their jurisdiction which appear to be
critical habitat. This information is then to be submitted to the
Secretary of the Interior for a determination of critical habitat if
such a determination is justified. The Secretaries of the Interior
and Commerce were specifically directed to develop an expedient
schedule for implementing this process and to provide guidance
and coordination to assure compliance.

The Fish and Wildlife Service has prepared guidelines and a
timetable for implementing the President’s directive. This docu-
ment, which was presented to appropriate landmanaging agencies
for review in December, establishes a format for critical habitat
submissions, including the description maps and justifications nec-
essary for the area in question and identification of environmental
Rn%)acts for compliance with the National Environmental Policy

ct.

The timetable calls for completion of the surveys by January
1980. The plan places the highest priority on identifying the habi-
tat of species facing the greatest threats and will require designa-
tion of critical habitat for 85 species in fiscal year 1978, and 77
species in fiscal year 1979. To date, critical habitat determinations
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have been made for 24 species alLd proposals have been published
in the Federal Register for 41 more. Completion of this survey
identifying critical habitat duri‘ngﬂ fiscal year 1980 will substantial-
ly lessen the possibility of futuﬁe conflicts between development
projects on Federal lands and the need for habitat preservation.

Final regulations have been published prescribing the consulta-
tion process to assist Federal ageﬂ}cies in complying with section 7
of the act. This rulemaking requires Federal agencies to consult
with the Service if their activities or programs may affect listed
species of their habitats. After such consultation, it is the responsi-
bility of the involved agency to decide whether or not to proceed
with the proposed activity in light of its section 7 obligations.

The decision to require rather than recommend consultation was
made to promote conformance with recent Federal court decisions
setting forth the policy that this interchange is requisite to admin-
istration of the law by the Secretaries of the Interior and Com-
merce. :

Under the new regulations, when Fish and Wildlife Service offi-
cials receive a request for consultation from another Federal
agency, it is required that they evaluate an activity’s impact within
60 days. At that time, the Service ican determine that the activity
will have no impact on listed species, that it will actually benefit
the species, or that it is likely to have a harmful effect. The Service
can also request that further studies be undertaken in order for it
to render its final biological opinion,

The new rulemaking recognizes that general consultation proce-
dures must be sufficiently flexible to accommodate the myriad
activities that are authorized, funded, or carried out by the Federal
Government. Accordingly, a new section was written into the pro-
cedures providing for the drafting of joint counterpart regulations
by Federal agencies, with assistaﬁce from the Service and the
National Marine Fisheries Service, that are tailored to the needs of
individual agencies. ‘

In fiscal year 1977, when consultation was discretionary with the
Federal development agencies, over 4,500 were conducted by the
Fish and Wildlife Service. When the full impact of this rulemaking
is felt in fiscal year 1979, we expect|that requests for consultations
will exceed 20,000.

Conflicts can and are being resolved through this administrative
process. Section 7 guidelines and |regulations provide adequate
mechanisms to assist Federal agencies in carrying out their actions
in ways which are consistent with |the needs of endangered and
threatened species.

Section 7 is somewhat analogous to the National Environmental
Policy Act. For at least 3 or 4 yeérs after passage of NEPA, a
number of projects which were initiated prior to that act were
confronted with compliance problems and numerous court actions
directing compliance. n ,

Recently, however, Federal agencies have included NEPA com-
pliance as an integral part of their| planning processes, and con-
flicts and court actions have become| few in numbers. There is no
reason to believe that the Endangered Species Act will be any
different. Since passage of the act over 4 years ago, there have
been only three Federal projects impacted by court actions under
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section 7, and only one of these has resulted in what may be
considered an impasse. I believe that this indicates that implemen-
tation of section 7 will not always have a profound impact that
many anticipate.

Mr. Chairman, a legislative exemption from section 7 compliance
would, at this point in implementation of the act, set an extremely
undesirable precedent. It would undermine present and future
good-faith consultation efforts. We would anticipate great reluc-
tance by development agencies to enter into meaningful consulta-
tion if there is any possibility of an exemption. Sponsors of projects
which have suitable alternatives which would minimize or elimi-
nate adverse impacts might be reluctant to implement even minor
modifications if there was a possibility of achieving an exemption.

Generally, Mr. Chairman, Federal development agencies are ac-
tively seeking compliance with the act, particularly during the
planning stages and often during construction. Alternatives are
usually available. The Nation’s lands and waters have multiple
values and multiple uses. A balance between development and
preservation can usually be achieved. I therefore urge you to give
the act and the existing administrative processes a longer opportu-
nity to work.

Mr. Chairman, in your letter inviting us to testify today, you
asked us to address two other specific issues: The need to provide
greater statutory protection for endangered plants and restrictions
placed on the exchange of endangered species among zoos, muse-
ums, and others. ‘

With regard to the first issue, I do not believe any additional
authority to protect plants is necessary. The present restrictions on
importation and interstate commerce in endangered plants, along
with applicability of section 7 to plants and the availability of
funds under the land and water conservation fund to acquire land
to protect plant species, all provide a significant degree of protec-
tion for endangered plants. We recommend that the committee
delay consideration of any additional statutory protection for
plants until more plants are listed and we have had time to test
the sufficiency of this level of protection.

The committee, however, may wish to consider making financial
assistance to States provided for under section 6 of the act availa-
ble for the conservation of endangered and threatened plant spe-
cies. If it is desired, Mr. Chairman, my staff will be happy to
cooperate with the committee staff on this matter.

With regard to the exchange of captive animals, the Service
recognizes that strict application of the prohibitions relating to
endangered species at times creates obstacles to the effective propa-
gation of captive wildlife, a result clearly contrary to the spirit of
the act. In response to this, the Service is considering two alterna-
tives that would relax the restrictions on exchanges of captive
animals. )

The first alternative would be to list certain otherwise endan-
gered species as threatened, with regulations that would allow
persons holding or propagating these animals more flexibility and
greater ease in transferring breeding and propagation stock. The
basis for treating captive populations as separate “species” from
the wild populations is that they are genetically isolated and
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through transfer of stock, the captive animals are allowed to inter-
breed. Thus, they can be considered to meet the definition of “spe-
cies” in the act. ;

Treating captive populations as separate “species” would also
allow for the treatment of captive animals under the similarity-of-
appearancé provision of the act, the second alternative we are
considering. Under the act and the regulations, the permit require-
ments for similarity-of-appearance species are only those necessary
to facilitate enforcement and insure the conservation of wild popu-
lations of endangered or threatened species.

Both of these alternatives differ from the present regulations on
captive self-sustaining populations in that the captive populations
need not have reached a self-sustaining level, and it is not restrict-
ed to just foreign species. '

A notice outlining these alternatives is due for publication in the
Federal Register either today or |tomorrow. A copy of this notice
has been made available to you. I|believe implementation of one of
these alternatives will substantially facilitate the exchange of ani-
mals between zoos, museums, and others.

There are thousands of endangered and threatened animal and
plant species throughout the world. While we cannot realistically
expect to recover all of them, over 650 of those with the greatest
need have been listed by the United States, including 204 United
States species. We hope to providie protection to at least an addi-
tional 600 priority species by the end of fiscal year 1980.

An authorization of such sums as may be necessary in fiscal year
1980 will give us the flexibility to expand the endangered species
program where necessary and appropriate within the constraints of
the national budget. ‘

The authorization of appropriations for section 15(1) of the En-
dangered Species Act expires on September 30, 1978, so I respect-
fully urge you to give timely consideration to the proposal present-
ed today. We must continue efforts to regain the strength of life on
this globe, for ourselves and for future generations.

This concludes my prepared statement, Mr. Chairman. As
%lways, I would be pleased to answer any questions you might

ave. :
[The Federal Register notice, p‘relviously referred to follows:]
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

Captive Wildlife Regulation
AGENCY: Fish and Wildlife Service
ACTION: Notice

SUMMARY: It is the policy of the Fish and Wildlife Service to
periodically review the regulations published under the Endangered
Species Act of 1973. Numerous comments from the public in the past
few years indicate that equal application of provisions of the Act
to both captive and wild populations of Endangered and Threatened
species has interfered with propaga;:ion of captive populations of

. such species. Accordingly, the Service is considering a change in
its regulations that would eliminate unnecessary permit requirements
for activities involving certain captive species. Controls would
be retained to the extent meeded to protect wild populations. The
Service seeks Public comment on the approach outlined in this notice,

which could lead to a proposed rulemaking.

DATES: Comments should be submitted to the Director within 60 days.

This time limit expires on s 1978.

ADDRESSES: Comments should be sent to the Director, U.S. Fish and
Wildlife Service, Federal Wildlife Permit Office, Washington, D.C.

20240.



FOR FURTHER INFORMATION CONTACT: an. Richard M. Parsons, Chief,

Federal Wildlife Permit Office,: 'UJS. Fish and Wildlife Service,

SUPPLEMENTARY INFORMATION:

BACKGROU{D

The Endangered Species Act of 19&3 16 U.S.C. §§1531~1543, prohibits

Washington, D.C. 20240, (zoz)zsa-é\loo.

certain activities with respect to|wildlife listed as Endangered. The

prohibited activities include import into, and export from the
United States; taking amy such spe ies in this country, its territorial
sea or on the high seas, possessio , sale or tramsport of unlawfully
taken wildlife, and interstate or oreign commerce in the course of
a commercial activity. The pertin nt exceptions allowed by the Act
are for (1) wildlife held in capti ity or in a controlled eaviron-

"

ment on December 28, 1973, (thé effective date of the Act), except

for wildlife held in the course of a commercial activity; and exception
by permit for (2) scientific purposts; (3) enhancement of the propa-

gation or survival of the species; and (4) economic hardship.

In addition to tfeating Endangered Species, the Act established
the category of Threatened specieé or those that are likely to
become Endangered. It was left to lhe Secretary of the Interior
or Commerce to establish the prohibltions and exceptions needed to
conserve Threatened species. Howgv r, the Act states that the
Secretary may by regulation prohibit the same activities for any

Threatened species as are prohibited for Endangered ones.
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The purposes of the Act are to provide a means for conserving
the ecosystems upon which Endangered and Threatened species depend,
to provide a conservation program for such species, and to take
appropriate steps to achieve the purposes of certain wiidlife
treaties and conventions. The Act does not specifically provide
for special treatment of captive species as opposed to species in
the wild. In fact, the exception it provides for pre-Act individuals,
the first exception mentioned above, clearly indicates that the
prohibitions apply to captive post—-Act individuals. The Service
considers the purpose of the Act to be best served by conserving
species in the wild along with their ecosystems. Populations of
species in captivity are, in large degree, removed from their
natural ecosystems and have a role in survival of the species only
to the extent that they maintain genetic intégrity and offer the
potential of restocking natural ecosysgems where the species has

become depleted or no longer occurs.

The Service recognizes that strict application of the prohibi=-
tions creates obstacles to the effective propagation of captive
wildlife. The response has been to treat the captive populations
of certain otherwise Endangered Species as Threatened, which allows
persons holding and propagating these animals more flexibility and
greater ease in transferring breeding and propagation stock to each
other. This treatment, provided in §§17.7 and 17.33 of Title 50 CFR,
is restricted to species having captive self-sustaining populations
(CSSP's) in the United States. Only eleven species. of mammals and

birds have been determined to have CSSP's at this time, although



other species are being considered l potential candidates.

The basis for treating CSSP's as slpatate “species" from the wild
populations is that they are genetlc 1ly isolated from such popula-
tions and through transfer of stock he captive animals are allowed
to interbreed. Thus, they can be colszdered to meet the definition
of "species" in the Act:
The term "species" includes any subspecies of fish or
wildlife or plants and any other group of fish or wild-
life of the same species or smalller taxa in common
spatial arrangement that inter-breed when mature. (16 U.S.C. 1532(44).
There is a precedent for determiﬁing some populations of a given

|

biological species to be Endangereé nd others to be Threatened. 1In
the case of the American alligatdr; for example, wild animals in
certain parts of the United States ar} listed in one or the other
category, and those in the wild in pa ts of Louvisiana and in
captivity everywhere are listed as}Th eatened under the similarity-
of-appearance provision of the Act. thls arrangement was necessary
because a single listing could mot re ognize regional variation in

alligator abundance and could not pro*ide the flexibility to

appropriately regulate or comserve all alligator populations.

“The Service has found it difficult to administer the Act with
respect to captive wildlife so that blth the letter and spirit
of the law are observed. Most of the|zoos and wildlife breeders
in this country have stated that strict application of the Act
to their operations has interfered ;i h the propagation of
Endangered and Threatened species; e need to obtain a permit

has delayed transfer of surplus animals or breeding stock between
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institutions. It also has deterred some persons from acquiring
such animals because they lacked enough prior experience with
similar animals to qualify for a permit. Another complaint is
that the prohibition against interstate commerce greatly reduces
the market among breeders for Endangered and Threatened species
and there is not enough profit to continue their Ppropagation.
These are the major problems that have led the Service to the

Ppresent review of its regulations.

ALTERNATIVES
The Service seeks to improve its regulations in order to protect
wild populations of Endangered and Threatened species while interfering
as little as possible with their captive propagation. The purpose of
this notice is to solicit comments on the alternative approaches, which
will be considered if proposed regulations are drafted.

1. Determination of status. The provisions of the Act limit the

scope of what 200s and wildlife breeders (and the Service) can do to
eliminate obstacles to captive propagétion of species classified as
Endangered. The Threatened classification, however, allows for whatever
regulations are deemed necessary and advisable for conservation.
Therefore, the first step is to consider whether certain captive populations
may constitute separate "species" (see 16 U.S.C. 1532(11)) and whether
those species may be reclassified to the threatened category or taken
off the 1list altogether.

The reclassification or deletion of captive populations would

have to be in accordance with Section 4(a)(1l) of the Act:
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The Secretary shall by regulition determine whether

any species is an endangered species or a threatened

species because of any of the following factors:

(1) the present or threatene destruction, modifica~
tion, or curtailment of its habitat or range;

(2) over—utilization for co ercial, sporting,
scientific, or educationél purposes;

(3) disease or predation; |

(4) the inadequacy of existing regulatory mechanisms;

or
(5) other matural or manmade %actors affecting its
continued existence. (16 U.S.C. 1533(a)Y(1)).

This determination would have to be made for each of the species

in question.

There can be separate rules for paptive Threatened species
differing from the rules in §§17.3 and 17.32 for Threatened species
in gemeral. If the captive popqla}:ions were deleted from the list
entirely, they would not be subjecL to the Act. This could make
it impossible to enforce the Act fLr wild populations of
Endangered and Threatened speci§5,~which must be protected from

uncontrolled taking.

1f either reclassification or ‘de%etion is undertaken, it should

only include those species in wh?tct‘x wild populations are sufficiently
protected. Otherwise, such acti;m could interfere with the effective-
ness of lthe Act. One possibility ls to limit the action to certain
captive populations in the Unifeﬁ States, since the Service cannot
adequately ensure that captive willlife in other countries was mot
taken from Endangered or Threatened wild populations. A further
possibility is to 1imit the action to certain exotic species, on

the basis that wild populations of species native to this country

are more accessible to taking and dre mnot protected by import
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controls. In any case, the Service must ensure that the action
will not jeopardize the continued existence of any Endangered or

Threatemed species, in accordance with Section 7 of the Act.

Many,.but not all, species listed as Endangered or Threatened
under the Act are listed also in Appendices I and II to the
Convention on International Trade in Endangered Species of Wild
Fauna and Flora. This means that such species are subject to
import, export and re-export controls of both the Act and the
Convention. However, the Comvention cannot always be relied upon
to provide controls on international shipment of captive wildlife
to make up for any relaxation in Endangered aﬁd Threatened species
regulations. There are two reasons for this. First, changes in
the list of species in appendices to the Convention are made by
international agreement. They can occur whether or mot the
United States agrees, since it is only one of 44 countries now
party to the Convention. Second, the Service has had reasons to
question the validity of documents issued in certain other countries

to meet Convention requirements.

2. égecial rules. If captive populations of certain otherwise
Endangered or Threatened species are separaFely listed as Threatened
captive species, it is possible to have special rules governing
activities involving them. The basic intent of these rules would
be to conserve both wild and captive populatioms. For example, the
rulesAmight require registration or merking of captive individuals
in a supervised, approved manner so that they can be distinguished

with reasonable assurance from species taken from the wild. <The



rules might also require persons holding these species in
captivity to keep records and to Teport tramsactions to the

Service.

4&n important aspect of specia} les would be to reduce or elimi-
nate permit requirements for many £ the normal practices in captive
species propagation. While it ﬁig t be necessary to prohibit certain
activities, and authorize exceptions by permit within certain limits,
other activities could be free ffoL prohibitions. It might be
necessary to prohibit import, expolt and taking for certain purposes
that are incomsistent with purpoéel of the Act. “Take” is defined
in tﬁe Act to mean “harass, harm, Jursue, hunt, shoot, wound, kill,
trap, capture, or collect or to atiempt to engage in any such
conduct.”™ The prohibition again#t taking might also include
possession and other activities (se}ling,.delivering, carrying,
transporting or shipping) with unlawfully taken wildlife. The
purposesvfor which taking and other| activities are allowed with-
out restriction would be similar‘to those for which the current
Threatened species permits are iésu d under §17.32: scientific
tion or survival, zoological

purposes, the enhancement of propag

exhibition and educational purposesi

Permits might still be required for activities that could pos—

sibly harm wild populationms: import, export and taking for any
purpose other than those named abovi if it is consistent with the

purposes of the Act. :

3, Similarity of Appearance. Athher alternative that would
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be available in some instances would be treatment of a captivé population

constituting a separate "species" as Endangered or Threatened unde; the

Act's similarity of appearance provision, 16 U.S.C. 1533(e). This would

involve a determination that the captive population was no longer

Endangered or Threatened biologically, but should still be treated as

such because the substantial difficulty enforcement personnel would have

in attempting td differentiate between it and the wild population, due

to the close resemblance in appearance, would constitute an additional

threat to the wild population. It would also have to be found that

treating the captive population as Endangered or Threatened would

substantially facilitate enforcement of the Act and further its policies.
Under 50 CFR 17.50-17.51, any such captive "similarity-of-appearance

species" would be listed as.Endaugered or Threatened and would be subject

to the same prohibitions applicable to a species so listed for biological

Teasons. However, under the Act and 50 C.F.R. 17.52, the permit requirements

for similarity-of-appearance species are only those necessary to facilitate

enforcement and insure the conservation of wild populations and other

truly Endangered or Threatened species (16 U.S.C. 1533(e)). Thus, the

application requirements and issuance criteria for similarity-of-appearance

permits are less detailed than those for other permits. Permits might

be issued to cover any number of otherwise prohibited activities over

a specified period of time. However, the control of import, export

and re-export needed to protect wild populations might require a

separate permit under this same 817.52 for each transaction of these

types.

29-319 0-78-3
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The Service does mot expect cd leit its consideration to the
alternatives described in this notlce. It seeks comments on these
and other approaches that should bl considered in revising the regu-

Jations to make them moTe effective in achieving the purposes of the.

Act with respect to captive wildlife.

This document was prepared by DrJ Richard L. Jachowski, Federal

Wildlife Permit Office.

NOTE: The Department of the Interior has determined that this docu-
ment does mot contain a major proposal requiring preparation of an
Economic Impact Statement under Executive order 11949 and OMB

Circular A-107. -

APR 11 178
Dated:

fetina Director, V¥
‘Uls. Fish and Wildlife Service
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Senator CuLvER. Thank you very much, Mr. Greenwalt.

In your view, are Federal departments and agencies complying
with the consultation requirements of section 7?

Mr. GreeNwaLT. Mr. Chairman, generally speaking, yes, they
are. There have been some exceptions, but as a general rule, we
find very good compliance with section 7.

Senator CULVER. In those situations where you have something
less than satisfactory consultation, what recourse do you now pos-
sess by way of remedy, and do you think those are sufficient? If
not, what additional authorities do you think might be desirable?

Mr. GREENWALT. Mr. Chairman, the resource presently open to
us is to indicate in writing to the agency that is reluctant to
consult that consultation is necessary, and that the application of
section 7 is obligatory. In the circumstance in which an agency
thus advised of its obligation, does not consult and elects to carry
out an action which will be in violation of section 7, our experience
thus far has been that the provision for citizen suit invariably
presents itself. There is a matter of litigation developed that af-
firms the agency’s obligation to consult.

In short, the citizen suit process triggers an action which, in my
judgment, stimulates the agency to consult. As a practical matter,
we have had very little problem with seeking and getting consulta-
tion.

Senator CULVER. So you don’t see any need for additional re-
sources? '

Mr. GReeNwALT. No; I do not.

Senator CULVER. In your statement I notice that you mentioned
that after consultation, it is the responsibility, as I understand it,
of the Federal agency to decide whether or not to proceed with the
proposed activity in light of its section 7 obligations.

Mr. GREENWALT. That is correct.

Senator CULVER. In those instances where you have identified a
potential adverse impact upon the critical habitat, how have Feder-
al agencies generally responsed?

Mr. GREENWALT. In most cases where we clearly point out where
they may be likely to adversely modify or destroy the critical
habitat thus jeopardizing the species, the agency will generally
seek ways to modify the project—not in all cases, however. While
the agency retains the authority to make its own decision about
what it will do, it does so at the risk of citizen suit. If the agency,
as a practical matter, makes a decision clearly in opposition to the
formal biological opinion rendered by the Fish and Wildlife Serv-
ice, its position in court is likely to be weakened. There is on record
that the action contemplated by the agency is likely to jeopardize
flhtla) continued existence of a species or adversely modify its critical

abitat.

The Fish and Wildlife Service, on the other hand, can provide a
biological opinion which in many cases indicates there is no likeli-
hood of jeopardy or adverse modification.

Senator CuLvERr. You work for modification. You rarely encouter
situ%tions where they proceed with a program without modifica-
tion?

Mr. GReeNwaALT. Not very many cases. The one that comes to
mind is the Tellico situation.
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Senator CuLver. Now, Mr. G1Leenwalt, I mentioned in my open-
ing statement that yesterday I |introduced, with a number of co-
sponsors from the full committe?‘a bill to provide a mechanism for
arbitrating what appears to be an increasing number of apparently
irresolvable conflicts that have developed, or are imminent be-
tween the act and Federal projects. While I realize the administra-
tion has not taken an official position on this amendment, I would

appreciate it if you could give me your personal reaction to this

proposal.

Mr. GREENWALT. Yes; I would, again recognizing that the admin-
istration has not had a chance to react to this. Let me speak
generally and philosophically toward the aim of your proposed
legislation. ‘

1 think the mechanism for resolving otherwise irresolvable con-
frontations is basically a rather |practical one. However, one must
consider that the bill contemplates the assembly of the Secretaries,
which presents some logistical problem. I might say, from a person-
al point of view, if the Secretaries themselves, officers of that rank,
can be assembled to make these deliberations in a forum that is
clearly a public one the decisions are likely to be very good. These
men will be operating with thes\ full understanding of the conse-
quences of their decisions, Whiclé I think, fundamentally, is what
we are after in terms of a degree of biological and national equity
with endangered species. '

The kind of decisions that will |confront us are likely to be ones
that relate to whether or not ‘ta eliminate a species, which is a
thing I cannot take frivolously. Tl‘}is is a very serious consideration,
and it should be done with a full understanding of what this
implies and means. o

1 think a mechanism that docJ,s assure that everyone involved
clearly understands what is at stake and what the implications and
possible consequences are is the only practical, equitable, rationale
way to confront one of these kinds of decisions. :

Again, I say a species, a rare and indeed unique biological entity,
is a valuable thing. It should not be cast away without a good deal
of forethought. -

One weakness which may be ihherent in the bill, but which I
think is not intended by what you said in your opening statement,
is that consultation must be serious, in good faith, and there must
be clearly an irresolvable conflict.|It should not be carried out in a
frivolous manner with the expectation that the exemption can be
applied with ease or without much|difficulty.

In short, what you said earlier, Mr. Chairman, I think is very
much to the point. Any consultation process preliminary to a dis-
cussion by the board or commission must be in great detail and in
absolute good faith on the part of both parties to attempt to resolve
the conflict.

Senator CULVER. As you noted,| Mr. Greenwalt, in your state-
ment, we have had a significant |number of consultations under
this law to date. v

You also indicated that we can |anticipate two trends. First we
will be going into a period where we will have increasing numbers
of consultations and potential conflicts as we become more sophisti-
cated and more accustomed to vigorous implementation of objec-
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tives of this act. At the same time, hopefully, the trend will be
toward diminishment of more difficult confrontations as that proc-
ess becomes more institutionalized in an anticipatory rather than
reactive manner.

But, nevertheless, it is apparent to me, that this Tellico Dam
situation is really the tip of the iceberg. We are going to have a
proliferation of conflicts certainly in the near term if the act is
vigorously implemented, and this is another problem. To what
extent will the present political climate have a chilling effect for
your agency?

You mentioned getting the Secretaries of Commerce and Interior
personally involved, and so on. I think that is most important. But,
you know, one of the things that we have to contemplate when we
look at an amendment proposed like this is the ability of the
Congress of this committee, for example, to come in here and vote
up or down on ‘“the merits” of whether or not we go forward or
don’t go forward with a project? Can we even get a quorum, much
less an informed one on this issue? Is this body designed in its
historical constitutional mission to make these kind of ad hoc,

»\(fh'sgrete judgments all over the geographic landscape of this coun-

I believe that we would be embroiled in something that would be
at a minimum a full-time job, at least in terms of the nature of the
political petitioning that we would be subjected to, and the intense
lobbying pressu on specialized, ad hoc, episodic, isolated in-
stances of this character. We don’t have the competence to make
those judgments in a responsible and enlightened way, at least this
member doesn’t.

Mr. GREENWALT. I think that is it is vitally important that
the consultation process be reinforced-in some fashion. So the
deliberations of the board or commission on such things does not
find itself confronted with frivolous problems.

Senator CULVER. As you note I am concerned that this amend-
ment in no ways undermine the very valuable, and I think increas-
ingly important and, hopefully, successful experience you are
having with good-faith consultation efforts. I think it is important
that the Federal agencies be sensitive to the fact we are serious
about this.

Now, in this amendment, I have required that an exemption
cannot be considered by the interagency board unless it deter-
mines, first, that the requirements of the section 7 consultation
process have been met, and second, that an irresolvable conflict
does indeed exist. In your view, would this language be sufficient to
prevent less than good-faith negotiations on the part of the project
agency? Do you have any suggestions to offer as to other language
we might add to make the consultation process stronger and more
assured? ’ '

Mr. GReEeENwALT. It might be valuable to spell out a set of stand-
ards by which one can determine that the consultation process has,
in fact, been carried on in good faith. I am not prepared at this
moment to suggest what they might be. It seems to me there might
be some little checklist of those things that have had to transpire
in order for the consultation process to be followed.
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Senator CuLver. Would you (be good enough to give that some
reflection? ;

Mr. GReeNwALT. Certainly.

[Mr. Greenwalt supplied the following comment:]

This aspect will be considered in dévélopment of the administration’s position on
the legislation.

Senator CULVER. Now, some have suggested rather than provid-
ing for a type of balancing mec anism, such as that implicit in this
amendment we are considering here, that we should limit the type
and number of species protected under the act but that these be
given full and absolute protection. What is your reaction to this
proposal? » o

Mr. GREENWALT. Mr. Chairman, I think this has very little prac-
ticality from the biological senée, because, as I suggested in my
testimony, the interdependency|of species is well recognized, al-
though the details of that interdependency is not fully understood
in all cases. I think to conclude that a certain class or level of
species can be considered for treatment and no other defies the
basic ecological idea that species \are fully interdependent, and that
it would propel the Endangered |Species Act toward failure in the
final analysis because we could not assure the protection of those
species which were identified.

Mr. Chairman, I think it is impractical as a biological matter to
consider this point. The act, as it was originated in 1973, speaks to
the issue of recognizing the real role played by ecosystems in the
protection of the individual species. I think it would be most diffi-
cult, if not totally impossible, to biologically make a separation.

Senator CULVER. It has also be‘en suggested that the decision to
exempt a project be made by the Secretary of Interior. What is
your reaction?

Mr. GrReeNwALT. That is always possible. I wouldn’t envy the
individual that would have to make such a decision. It seems to
me, theoretically, the President could make certain of those deci-
sions, for example, by insisting on additional consultation or addi-
tional efforts to solve the problem| -

Senator CULVER. But you think this Board would be suitable?

Mr. GREENWALT. Yes. c

Senator CuLvEer. In your statement you mentioned the adminis-
tration has requested a $4 million increase in fiscal year 1970 for
this endangered species program, which is to accommodate this
accelerated program for critical hjbitat designation, I gather.

Mr. GREENWALT. Yes.

Senator CuLver. Now, the listing of species, of course, is just as
important in avoiding conflicts between Federal projects and the
act?as the identification and designation of critical habitat, is it
not?

Mr. GREENWALT. Yes, sir, definitely.

Senator CULVER. Is there a need to step up this or other aspects
of the endangered species program in fiscal year 1979, and would
any more funds help avoid the kind of problems here that are
concerning us?

Mr. GREENWALT. It would obviously help because early identifica-
tion of species or critical habitats is the way to help avoid conflicts
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that accrue after a species has been discovered in the presence of a
project. Obviously, Mr. Chairman, additional funds would be useful
in this connection.

The Service, and the Department, operating within the con-
straints of the budget, have developed an approach by which we
will be able to do a credible job. It is unlikely we could ever, even
with the help of your committee, have enough money and person-
nel to do the job we are convinced we have to do.

Senator CULVER. Is it a question of just the manpower resources,
financial resources, or even just the natural understandable case of
identification of and scientific competence, and so on?
~ Mr. GrReenwaLr. It is a combination, Mr. Chairman. The efforts

we can undertake are obviously constrained not only by the money
available, but people available to do the job. In addition, there is no
way really to speed up the process of understanding some of these
species once we initiate a study. Those things are oftentimes con-
strained by the nature of the species itself.

Administratively, we could obviously use additional funding and
manpower.

Senator CuLveRr. Will more money really make an important
diffe;ence, or will more money would make only a slight differ-
ence?

Mr. GReeNwALT. Quite frankly, the ability to use personnel
makes a greater difference.

Senator CULVER. So given present personnel ceilings you are
about where you should be to do a prudent, responsible, and compe-
tent job?

Mr. GReeNwALT. We are within reasonable range with the $4
million for section 7. In all candor, as I have expressed to you
before, Mr. Chairman, our real problem, as all agencies’ problems
are, are related to manpower more than money.

Senator CULVER. Now, a strong section 7 consultation process, of
course, is essential to the success of this act. Do you expect to
undertake approximately 20,000 consultations in fiscal year 1979?

Mr. GReeNwaLT. This is what we anticipate.

Senator CuLver. 20,000?

Mr. GreeNwaLrt. 20,000, yes.

Senator CuLviR. Do you have enough people to effectively handle
this large a number of cases?

Mr. GREENWALT. No; quite clearly we do not have enough people.
We have two alternatives, one is to use temporary or less than full
time people, or to make some adjustment in the way we do busi-
ness throughout the Service to meet this need. I find it very diffi-
cult to do the latter because of needs Service-wide, with which you
are familiar. We are confronted with a staggering problem. Our
present approach is to do the very best we can using temporary or
- less than full time people, which do not count against the ceiling.
At the present time, we really have no alternative.

Senator CULVER. In undertaking those 20,000 consultations, have
you figured out a way to juggle your limited manpower to make
glat g credible enterprise in terms of the quality of those consulta-

ions?

Mr. GREENWALT. I cannot guarantee we will do as good a job as I
think the situation deserves. We are constantly examining alterna-
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tives to approach this need. The one approach we have undertaken
at present is to utilize less than full time employees, which is not a
very desirable situation, but it is the only solution.

Senator CuLver. Could you provide us with more specific infor-
mation on the nature of the 20,000 consultations?

Mr. GReeNwaALT. I think the greater number of consultations in
the future, if reflective of the past, are likely to be minor, short-
lived, and simple processes of id‘fentifying the presence or absence
of a species or critical habitat in a given area where a Federal
agency wants to carry out a project. As a result, in most cases it is
a simple process, and the Federal agencies respond by saying they
will modify. ‘

However, particularly as we list more species and identify more
critical habitats, far more complex and serious consultation may
result. It is the latter that troubles me, because it require very
skilled, experienced employees in order to do a credible job. The
number of the more difficult consuiltations I am not going to try to
project, although I am concerned that it will be significantly larger
than any number in the past.

We have attempted to deploy people in such a way we can relate
to what we think will be the nature of the consultation problems.
But again, only experience will, ive us information as to whether
we are likely to succeed. gl

Senator CULVER. Senator Wallop.

Senator WarLop. Thank you, Mtr. Chairman.

Good morning, Mr. Greenwalt.

Mr. GREENWALT. Good morning, sir.

Senator WaLLop. Is there a practical way to prioritize those
20,000 with regard to maybe perhaps the species involved as well
as the complexity? e

Mr. GreeNwaLT. We, I think, ca predict the complexity of the
consultation in terms of its relationship to the species involved.
One of the problems, Mr. Wallop, jis we do not always know what
kind of project or activity is likely to be consulted about. We try to
stay ahead of it and understand the things that Federal agencies
are doing. But it is very difficult sometimes to anticipate when one
will escalate from a simple problem to a complicated one. '

Again, I am confident most of them are likely to be relatively
minor. One of the realities we are confronted with is a self-im-
posed, and I think entirely logical, time constraint. We are obligat-
ed to respond within 60 days, which I think is fair under the
circumstances. That complicates our life, but I think it is fair given
the nature of the impediment we HPight impose by not responding
promptly. ~

Senator WarLop. One of the préblems that we hear and have
heard of during the course of this hearing is that how can we
insure that the States are consulted with during either the listing
of species and delineating of their ¢ ritical habitat?

Mr. GREENWALT. Well, this is outlined in the act clearly, and we
have undertaken some actions in ‘the recent past to insure that the
States are consulted, particularly in the development of a reaction
to a petition or to some other consideration that may result in the
listing of the species and/or determination of its critical habitat. I



37

am convinced none of us will succeed at all without the very
complete involvement of the States.

We are working very closely with the States now, and I can
assure the committee, and you, Mr. Wallop that the States will be,
as they have every right to be, involved in these matters and as
early in the process as we can make it possible.

Senator WaLrLop. You heard, though—I think you were even
present when some of the State wildlife commissioners were testify-
ing earlier.

Mr. GREENwALT. Yes, I was present.

Senator Warrop. They were having kind of a hard time. Is there
any way that could be incorporated into our amendment?

Mr. GREENWALT. I hadn’t thought about that specifically. I think
there might be a way to do that to avoid uncertainties and differ-
ences of opinion about whether and when the States should be
involved. There are things that occur to me immediately that make
it possible, for example, under the Administrative Procedures Act
but I am not sure how it relates to the amendment. I would like to
think about this.

Senator Warrop. I think it would be very helpful if you look at
that with that in mind. Maybe there could be a representative of
the States added to that commission.

Mr. GREENWALT. I think there are a number of things that could
be made more effective in the amendatory language.

Senator WaLLopr. Let me shift gears a little bit. Can you see a
solution to the long-standing problem the peregrine falcon breeders
have under the Endangered Species Act?

Mr. GreenwaLT. Yes; I think I can. Let me characterize the
problem in this way: One of the real responsibilities we have under
the act is to assure that whatever is done or permitted under the
act does not encourage an unwarranted removal of an endangered
or threatened species from the wild, and this is where the problem
is troublesome. You are aware, I am sure, that the Service has
experimented with a marking process. The answer clearly is a
marking process that enables us to identify properly permitted,
properly held wildlife of any kind as opposed to those which may
have been illegally taken from the wild.

In the case of falcons, we have a marker which is not successful
at present. Without trying to go into great detail, Mr. Wallop, I
think the answer from every perspective is a marking system that
enables us clearly and without any real probablity of altering or
counterfeiting it, to identify properly held birds as opposed to those
taken from the wild. The mandate of the Service is to prevent, to
the degree possible, the exploitation of wild endangered or threat-
ened creatures. If we can achieve that, we can solve a great many
of these problems. We continue to work on this problem. .

Senator WaLrop. Thank you, Mr. Chairman.
~ Senator CuLver. Thank you, Senator Wallop.

Thank you very much, Mr. Greenwalt. We would appreciate
receiving as soon as you could provide it some of the points that
have been raised here and the additional information that has been
requested.

I want to thank you very much for your testimony and your
appearance here.
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Mr. GREENWALT. Mr. Chairman, if I might make an observation
for the record, the response of the administration, of course, will be
provided as a report on the legislation as proposed. I will separate-
ly, at your request, provide any other information you asked for.

Senator CuLver. Thank you very much.

Our next witness is Mr. C. W. Hart. It is a pleasure to welcome
you here, Mr. Hart, and you are, f course, Assistant to the Direc-
tor of the Museum of Natural History. Would you identify those
gentlemen that are accompanying you here today, and you may
proceed however you like.

STATEMENT OF C. W. HART, JR., ASSISTANT TO THE DIRECTOR,
NATIONAL MUSEUM OF NATURAL HISTORY, THE SMITHSONI-
AN INSTITUTION, ACCOMPANI];L}D BY DAVID CHALLINOR, AS.
SISTANT SECRETARY OF SCIENCE, AND ROSS SIMONS, AD-
MINISTRATIVE ASSISTANT |

Mr. Harr. Thank you, Mr. Chairman. On my right is David
Challinor, the Assistant Secretary of Science, and on his right is
Ross Simons, his administrative assistant.

Senator CULVER. We are running a little short of time. Because
we have about three panels yet this morning, maybe you would be
kind enough to summarize, and we will include your whole state-
ment in the record. [See p. 91.]

Mr. Harr. I will summarize.

The Endangered Species Act is only one of a number of laws that
are causing groblems within the scientific community, but as the
Endangered Species Act is the subject under discussion, I will limit
my remarks to it. I think 1 woilld be correct to say that few
scientists quarrel with what they perceive to be the original intent
of the Endangered Species Act: “To conserve to the extent practica-
ble the various species of fish or Jwi.\dlife or plants facing extinc-
tion.”

Questions and problems arise, however, regarding the implemen-
tation of the act. The question of |permits to take, transport, pos-
sess, and even engage in acceptabl‘p husbandry practices involving
endangered species require inordinate amounts of time and effort
to procure.

We applaud the recent initiative of the U.S. Fish and Wildlife
Permit Office to streamline its permit procedures, but do not feel
that this is necessarily the remedy needed by the scientific commu-
nity. The irretrievable costs in time and money must still be ex-
pended, and one wonders what lthe controls on already dead
museum specimens actually accomplish. They will have no effect
on living natural populations. They|will not restore anything to the
wild. Nor will they appreciably reduce the number of organisms
taken from the wild.

There are problems related to the receipt of unsolicited speci-
mens. We cannot help it who sends us specimens through the mail.
This kind of thing causes embarrassment.

Finally, many scientists question how far down the phylogenetic
scale the concept of endangered species should be taken. Few
people question the premise that the protection of many endan-
gered or threatened mammals, bi:‘;ds, reptiles, frogs, fishes, and
plants is a justifiable aim. There is, perhaps, justification for the
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inclusion of some invertebrates. But there appears to be no work-
ing philosophy that considers where Federal protection should stop,
where one reaches a point of diminishing ecological returns.

Senator CuLvEeR. Is that due to limitations of current scientific
knowledge, of data about what the ecological system itself in its
totality?

Mr. HarT. Yes, sir. I think there are points that could be raised
about what Mr. Greenwalt said about that.

We recognize the lengths to which the Endangered Species Office
goes in determining whether or not an organism is actually threat-
ened or endangered, but some of us question whether large expend-
itures of time and money and anguish should be expended to
protect certain animal groups at all.

The scientific community appreciates the wisdom of the various
acts, and some of the implementing regulations which have been
developed. :

Senator CULVER. Isn’t there a general acceptance, though, that
this remarkable creation we have is in one way or another, even if
we don’t understand all of it, all part of a critical web of life?

Mr. HART. I think certainly it is.

Senator CuLver. Who plays God the second time around?

Mr. Harr. That is a very good question, and one I am not able to
answer, but I think it should be addressed and should be thought
about without going to the efforts to protect everything. I don’t
think it is feasible to protect everything. The act, as it is written,
has no end. It is open ended.

Senator CuLver. But we aren’t in any position to make an in-
formed recommendation to cut it out or not.

Mr. Hart. No. . :

Senator CUuLVER. Given the scientific complexity and number of
elements that would have to be factored in such an intellectual
undertaking it seems to me that such a decision would just defy
the imagination.

Mr. HART. Yes.

Senator CuLVER. And you aren’t even close to being able to hint
at what the parameters of that decision would even be.

al\i[r. Harr. I think when you consider far down the phylogenic
scale——

Senator CULVER. If you assume it starts somewhere, the farther
down you go, it really is the basement.

Mr. Harr. Yes; it is the basement, but it is also the area in the
ecosystem in which you have the greatest flexibility.

Senator CULVER. There are redundancies?

Mr. Hart. There are redundancies. There is backup there, organ-
%)sm§ in species pools which replace one another on a continual

asis.

Senator CuLveRr. They were put in there for a good reason.

Mr. HART. As a backup system.

Senator CULVER. Because they were thought to be needed. So
whgn you start playing with that composition, don’t you run a risk,
too?

Mr. Harr. Yes; you probably do. But I think it is a backup
system with a great degree of flexibility.

Senator CuLvEeRr. Kind of like our triad.
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Mr. HarT. Yes; the environmental triad.

Senator CULVER. I am reluctant to tinker with the Constitution,
much less the universe. That is i\g inhibition I have. But go ahead.

It is just troublesome for me as a legislator to try to draw that
line when you in the scientific community don’t have any informed
idea as to where the lines should be drawn. Then we who don’t
know anything about it are supposed to assume the risk.

Mr. HaART. It is a terribly frustrating question; it is one that we
could debate for quite a long time.

The scientific community appreciates the wisdom of the various
act and some of the implementing regulations which have been
developed. But while recognizing and agreeing with the importance
of these matters, the problems raised by their inflexible application
will, if not resolved, impede and obstruct the legislated functions of
several Federal institutions, as well as the ability to inquire, which
is, afterall, the cornerstone of science.

I think underlying all of our concerns in regard to applicable
laws and regulations promulgated|is the idea that a sharp distinc-
tion should be drawn between ‘commercial activity and scientific
activity. There is a vast difference between a scientist attempting
to learn something about an organism’s biology and the dealer who
is continually reducing wild populations, and possibly distorting
the gene pools, of a few selected species over a prolonged period of
time for monetary gain.

I believe in the past year we have seen considerable progress
toward a mutual understanding of|the problems faced by the regu-
latory bodies and the biological community. The regulators have
their perceived mandate; we have purs. Each of us'is beginning to
recognize the problems faced by the other. Problems still remain,
however, and that is why I am concerned. Our dealings with the
Fish and Wildlife personnel indicate they now basically understand
our problems, they sympathize with our frustration, but they
appear powerless to change much without legislative mandate.

The scientific community is corhmitted to obeying the regula-
tions, as well as we understand them, but we would like to work
toward the goal of seeing that the rules do not put unfair burden
on the very segment of the community that is needed to achieve an
understanding of what species are endangered and how their
chances for survival might be improved.

I would like to suggest that most of the basic legislation under
which the movement of scientific specimens is regulated carries
few explicit restrictions applicable to the scientific community, and
that the permit requirements, regulations, and restrictions to
which the scientific community is iubjected not only do not serve
the objectives of the legislation, but constitute a drain on public
and private resources. i

In summary, I would like to 'say that the wildlife laws now
require few, if any, direct costs to the museum or university. But
there are hidden costs in, for example, the time required to prepare
permit applications and await their issuance, the effort expended
in complying with meaningless requirements, or in defending staff
members from prosecution when they inadvertently violate a regu-
lation. Each of these laws, in its own way, adds to the burden.
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The long-term potential opportunity costs of such regulations to
scientific research are unknown. As Spriestersbach and Farrell
recently pointed out in Science, “Although we have difficulty meas-
uring what regulations have done to us, we have even more diffi-
culty envisioning what they might have kept us from doing.” They
were speaking of other Government regulations, not the wildlife
regulations. They fear, as I do, that these kinds of Federal impacts
may carry with them the highest social cost of all: “The loss of new
knowledge, new creativity, and new understanding.”

Senator CuLver. You know, Mr. Hart, we are into an area,
whether we like it or not, that we have got to do a better job of
achieving a delicate and responsible blend of social responsibilities
and scientific inquiry; would you not agree?

Mr. HART. I certainly do.

Senator CuLver. With all due respect to the historic mission of
science to seek truth and so forth, we are getting into some areas
where there are some very substantial threats if we don’t sit down
and at least consider where some of the social, political, economic,
and health consequences of unrestrained pursuit of this objective
might lead. Is that not true? '

Mr. Harrt. That is true. '

Senator CULVER. For example, in an area like DNA, I would hope
any responsible scientist would eagerly seek out this kind of infor-
mation. I think increasingly we are going to have to face these
issues. We are pushing the frontiers of knowledge in such a really
frightening—you could say exciting—way; we have a new dimen-
sion of trying to keep apace of that frontier both from a political
and a moral perspective. Would you not agree?

Mr. Harr. Yes.

Senator CULVER. I am just saying it is too easy to say we have
too much paperwork, let’s just run amok. We ought to pause and at
least think through in a more collective sense even beyond the
scientific community as to where we go from here. Would you
agree with that?

Mr. Harr. Yes.

Senator CuLver. How can the problem specifically that the scien-
tific community is experiencing with the Endangered Species Act
be best resolved? You have alluded here to your frustration. What
we need is some specific, practical, responsible suggestions and an
indication as to whether or not those solutions will best be obtained
administratively or whether they may require amendments to the
act. What do you have to tell us in that regard?

Mr. Harr. I believe that amendments to the act are not required.
I think administrative solutions are possible. It may be valuable if
the Congress could in some way express its views as to what should
be covered, what should be examined, this kind of thing.

Senator CuLver. Do you want to give more serious thought to
that and give us something we could put in the record?

Mr. Hart. I will try. ~

Senator CuLver. Did you want to add something? ,

Mr. CHALLINOR. Yes. I am David Challinor, Assistant Secretary
for Science of the Smithsonian. I want to support the section 7 of
the existing Act that calls for consultation between those agencies
that are concerned. We feel very much that this has been very
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successful in all the 3,000 or 4,&00 cases that have come up that
have required a solution. We feel that almost every one, with the
possible exception of Tellico Dam, which is coming all the way to
the Supreme Court, have worked a reasonable solution.

So I want to enforce what Mr. Greenwalt has testified to earlier,
and I feel that administrative solutions that Mr. Hart has already
mentioned are the best way, perHaps, to solve some of these dilem-
mas facing the scientific community.

Senator CULVER. You have indicated, Mr. Hart, that an inordi-
nate amount of time and effort and money has been spent on the
protection of what some would view as less important species. But
again the thing that troubles me is that I don’t sense from you that
the scientific community has any| general agreement on what spe-
cies should be protected and what species shouldn’t. It is like
beauty; it is in the eyes of the beholder.

Mr. Hart. You are absolutely right. I am speaking with my own
opinions on this.

Senator CULVER. But even if I gave you the authority fo barge in
here right now and say, “Here iis| where it is; here are the things

‘you keep; this is the stuff that constitutes a waste of time, and
there is the line.” That is Hart's line. You can sleep tonight.
a Mr. HaRrT. I might have trouble fleeping, but I think it should be

one.

Senator CULVER. Why? In the interest of saving money and being

responsible stewards of your research?

Mr. HART. In the interest of saving money and not having regu-
lations on every aspect of our research.

Senator CULVER. You could do tl?ht confidently?

Mr. Hart. Confidently, yes; with trepidation, yes.

Senator CuLVER. And you urge somebody to do it?

Mr. Harr. I think it should be thought about.

hSenator Curver. Thought about| Well, we think about a lot of
things.

I realize you have not had an opportunity to review the specific
provisions of the subcommittee’s: amendment that was introduced
yesterday. Nevertheless, I wonder if you have any general reaction
to this amendment as described in my opening statement and
commented on by Mr. Greenwalt. :

Mr. CHALLINOR. If I may, Mr. Chairman, I would like to make
one statement. We understand on one of the amendments the
Smithsonian is listed as a member of the committee which will
review and make recommendation. [The Institution, I think, would
prefer rather than being mentioned lspecifically in the legislation to
be an observer on such a committee.

Senator CuLvER. No responsibility

Mr. CHALLINOR. No, we already have this responsibility in our
charter. We don’t think it has to be spelled out again in the
legislation. J

Senator CurLver. Well, if we give you a new assignment——

Mr. CuaiuiNor. Mr. Chairman, may I make one point, we are
not an executive agency.

Senator CULVER [continuing.]. We might think you are doing
such a good job we want to get you involved substantively in the
act as well as think in some of these decisions.
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Mr. CHALLINOR. Yes; but we are not in the role of implementing
legislation, not being an executive agency.

Senator CULVER. Well, you are supported by approximately 80
percent of Federal funds, right?

Mr. CHALLINOR. About 75 percent, between 66 and 75; it varies
from year to year in directly appropriated funds.

Senator CULVER. And we think you may well possess vital experi-
ence we need.

Mr. CHALLINOR. And we are more than prepared to offer it.

Senator CuLVER. What if we draft you?

Mr. CHALLINOR. We have no choice.

Senator CULVER. You want to serve. Uncle Sam needs you.

Mr. CHaLLINOR. We would like to be asked to, and would be more
than happy to serve. :

Senator CuLver. Well that’s reassuring, and an ominous signal
to the Soviet Union.

) Senator WaLrLop. Mr. Chairman, you are in rare form this morn-
ing.

I want to make a comment that occurs to me. Frequently when
we are talking on these matters, the range in the spectrum isn’t
quite as black and white and running amuck or a blizzard of
paperwork. There has got to be some practical middle ground that
doesn’t constitute running amuck and also a recognized practicality
of the world we live in, giving all the attention necessary to the
protection of species.

I would like one explanation from you on a statement that you
made earlier that the farther down the chain one goes, the greater
the flexibility there is. I wonder if you could just briefly expand on
that statement.

Mr. Hart. Well, from my experience in working in streams—I
have spent 20 years studying pollution ecology—in any given
period of time, if you run a survey on a body of water 1 year, 2, 3
years—some of them I have carried on for 20 years—you can look
in the individual ecological niches, as we call them, year after year,
and you may seldom find the same species you found the year
before. You will find a similar species occupying those same niches,
carrying out those same functions.

That is generally what I had in mind. You have the tremendous
flexibility in the system, and that is the beauty of it.

Senator WaLLor. That is carried on into the subspecies, is that
kind of what you are talking about? I am not trying to put Tellico
Dam on the spot. It is a thing people have argued. I haven’t the
foggiest notion when it becomes flexible and when it is hard to
contrast.

Mr. Harr. I am talking about organisms at the species and
subspecies level.

Senator WaLLop. Well, we hope maybe somebody within the
Smithsonian, or some other place, might try to produce a paper
that would give this committee some guidance as to what consti-
tutes biological flexibility.

Mr. HArT. There are several I can find that refer to this very
subject of the flexibility and resiliency of the ecosystem.

Senator WaLLop. Thank you, Mr. Chairman.

Senator CuLver. Thank you, Senator Wallop.
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Senator Garn, did you have any questions of these witnesses?

Senator GArN. No.

Senator CULVER. I want to thank you very much. We may submit
some additional questions to you.

Mr. Harr. Thank you, Mr. Chairman.

Senator CULVER. Senator Garn, we are very pleased to welcome
you here this morning and look forward to your statement. We
know you have a very real interest in this general subject area.

Senator GarRN. Thank you very much, Mr. Chairman. I see that
you are in the same form you were in the Armed Services Commit-
tee with the Secretary of Defense.

Senator CuLver. I thought this (was Armed Services. Somebody
switched rooms on me. ‘

STATEMENT OF HON. JAKE GARN, U.8. SENATOR FROM THE
STATE OF UTAH

Senator GARN. Mr. Chairman, I appreciate this opportunity to
testify this morning on endangered species legislation. It is always
dangerous, I guess, to tamper with sacred cows, and I think the
Endangered Species Act has acquir*ed something of that character.
Nevertheless, I do not wish to ‘attack the concept of protecting
endangered species. I would like to attack some of the uses to
which the act has been put, and some of the extremes to which
species’ protection has been taken.

Yesterday, I introducted an amendment to the Endangered Spe-
cies Act. My intent was to provide|a vehicle for discussion during
these hearings, and I fully recognize that the amendment will
probably have to be modified. This morning I would like to describe
breifly what my intention was, and [then I will be happy to discuss
the amendment, answer questions, or proceed in any way that suits
the convenience of the subcommittee.

To begin with, my amendment was designed to permit the modi-
fication of the critical habitat of an endangered species in such way
as to improve that habitat. Right ngw, the act is being interpreted
as permitting no change whatever in the habitat, even if the
change would make the habitat more conducive to the preservation
of the endangered species. You have a couple examples of this in
Utah where the changes in salinity in the water would actually
improve the habitat, but the way the act is being interpreted, they
will not be allowed to proceed even if it would improve the habitat.

It seems to me that that interpretation stands the intent of the
act on its head, and lends itself to purely obstructionist actions by
private groups. ; E

Second, my amendment requires the agency which has proposed
a Federal action to take all practical steps to avoid harm to an .
endangered species or to its critical habitat, as presently estab-
lished under the Endangered Species rxct.

Third, my amendment provides that, where the habitat can’t be
improved as an adjunct to a Federal action, and where all practical
steps will not succeed in avoiding harm to an endangered species
or its habitat, then and only then shall the Governor of a State
balance the benefits and costs of the action and the species in

question. ;
1
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This approach is obviously based on certain assumptions. I
assume that the value of each individual species or subspecies of
plant and animal life is not an absolute. It may very well be that if
the Tellico Dam, or the LaVerkin salinity control plant in my own
State, threatened the existence of the humpbacked whale or the
beaver, that they ought to be stopped. But those projects do not
threaten such animals. They threaten the snail darter and the
woundfin minnow, two undistinguished members of the fish family
whose only benefit to man lies in their existence.

I do not believe that any animal, no matter how worthless, ought
to be allowed to halt any project, no matter how valuable. There
are certainly going to be problems of balancing interests, measur-
ing costs and benefits, but those are the kinds of problems courts
and legislatures have always wrestled with, and there is no reason
to back away from them now. There has to be a mechanism where-
by the benefits of the stopped project can be weighed against the
possible loss of a single species. ,

My amendment is motivated by another assumption, frankly.
That is that much of the use of the Endangered Species Act by
various environmental groups has been very cynical. It has been
based less on a desire to protect the furbish lousewort than on a
desire to stop the Dickey-Lincoln project.

That can be seen most clearly when groups try to use the Clean
Water Act to stop a project, and when that fails turn to the Wild
and Scenic River Act. When that fails, they try the Endangered
Species Act, and when that fails they resort to historic preserva-
tion. Such activity reflects an attitude of no-growth, not a genuine
concern for the environment. My amendment is designed to retain
essential protections for endangered species, but to remove the act
as a fail-safe weapon against any development.

Because, Mr. Chairman, the fact is that there are enough obscure
species of plants and animals to guarantee that nothing at all will
happen in this country if no endangered species is ever to be
disturbed in its corner of the environment. I do not believe the
Congress intended that situation when it passed the act, and I do
not believe the American people will permit that situation to con-
tinue. It is better to try to introduce some flexibility into the act,
through an amendment such as mine, than to risk seeing the
entire act repealed in a revulsion against environmentalist ex-
cesses.

I firmly believe this, Mr. Chairman. If we don’t have some flexi-
bility and some reasonableness, if we continue on this course look-
ing for some species that maybe has one more rib than some other
and exists in one place and nobody really cares whether it lives or
not, that was not the intent of the Endangered Species Act of
Congress, and we are going to see a backlash when vitally needed
environmental legislation is going to be killed or changed in too
drastic a manner.

I sincerely believe the Endangered Species Act is necessary, but
carried to these excesses, we will get a backlash, because people in
my State, who don’t care if the woundfin minnow lives or dies—
and I don’t think the environmentalists do either think the act is
just being used in a cynical way to impair a needed project.

29-319 0 -78 - 4
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Now, if there is some really fine endangered species, I will go

along. But these gimmicks and 1ses are going to cause something
the environmentalists will not like, unless we get some good old
common horsesense and quit obscuring the original intent of Con-
gress. . ‘
I do not believe this amendment opens a huge loophole. The
actions that would be required oflanyone wishing to build a dam, a
power project, a highway, or whatever, are very considerable. The
balancing test provided for when all else fails is severe, and would,
of course, be reviewable by the Federal courts. What this amend-
ment does is offer some hope that some room will be left for man
to act in and on the environmentabf which he is a part.

There are other aspects of the present legislation which are
unsatisfactory: The process by which species are designated “en-
dangered” is too loose; the provisions for public and State input
into the administration of the act have been ignored; traditional
questions of equity have been ignored. But I am not going to take
the time of the subcommittee this morning to discuss these prob-
lems. I am sure the subcommittee is aware of them. I wish you
success in wrestling with them, and offer my own assistance in the
development of improvements.

I know you are behind schedule, Mr. Chairman. There are some
officials from southern Utah who wanted to testify on the Warner
Valley project and the woundfin minnow. They have not yet com-
pleted their analysis and scientific studies of the problem. So I
would hope the record would remgi.n open and they would be able
to submit their analysis. L

Senator CuLver. Without objection, so ordered.

Senator GaArN. I also have an |analysis of the Warner Valley
project by the Vaughan Hansen consulting firm of Salt Lake City
that I would like to submit for the record.

Mr. Ival Goslin, who is on my left, is the executive director of the
Upper Colorado River Commission. He also has a statement, but
will not take the time of the co}:nmittee to read that. I would
submit that for the record. [See p. 149.]

Then also I have a couple newspaper articles, which might be of
interest to the subcommittee. I will submit one for the record and
the other being very brief, I will read it. This was in yesterday’s
Wall Street Journal:

Overlooked Species: United Press International reports a 14-legged water bug
called the Socorro isopod is the newest addilﬁon to the list of endangered species. It
is a half-inch long and has survived millions of years from the Pleistocene period,
when what is now the Southwest United States was ocean. Which moves us to
wonder whether the endangered species folks have noticed that, according to repeat-
ed reports of the World Health Organization, the smallpox virus is on the verge of

extinction. And was there an endangered lspecies impact statement on the Salk
vaccine? Pl

[The article submitted by Senatbr\Garn follows:]
{From the Washington Star, Aug. 7, 1977]

CuLt OF THE ENDANGERED SPECIES
(By Boyce Rensberger)

After some early starts, the U.S. government lost its interest in wildlife conserva-
tion and virtually nothing was done for pu ‘ly aesthetic or ecological reasons until
about a decade ago when Congress passed the Endangered Species act of 1966. The
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act, however, applied mainly to species that were already so reduced in numbers
that an ecological impact from their disappearance had already been suffered.

The law’s chief purpose, then, was aesthetic in satisfying the desires of the new
wildlife constituency that wants simply to know of an animal species that it is
there. However tenuous the species’ hold on survival, the law allows us to take a
measure of satisfaction in knowing that we are not yet guilty of wiping it out.

However laudable the 1966 act and its motivating sentiments may have been—
and they are laudable—it has given rise among people to a curious new form of

ildlife appreciation that may be called the “cult of the endangered species.”
Members of this cult make so much of endangered species that popular interest in
them soars far above that in nonendangered species.

Take, for example, the ivory-billed woodpecker, a species that is so endangered it
may already be extinct. Thousands of wildlife enthusiasts would give their eye teeth
to be able to spot one and thousands go to great efforts to do so in such places as the
Big Thicket National Biological Preserve of East Texas where some say the species
may still exist.

As it happens, there is another species of woodpecker that doesn’t look all that
different, called the pileated woodpecker. It is not endangered, but far fewer people
have heard of it and even fewer are eager to go out in the woods and appreciate one
of these. The reason for this behavior, of course, is exactly the same that once
motivated hunters to seek out the rare animals for their trophy rooms.

Perhaps the most outlandish expression of this new cult is the interest in saving
the Devil’s Hole pupfish, a species of quite unremarkable inch-long fish that lives in
but one small pool in a Nevada cave. There never were any other places in which
this fish lived; it is a local variant of pupfish that evolved into a distinct species
because it was isolated from all other pupfish. There are thousands of such local
variants of mai}iy kinds of animals all over the world.

The Devil’s Hole pupfish has no ecological significance beyond its own tiny pool
where only about 200 live. And yet there has been a substantial national battle to
protect this species. Its chief threat is a nearby rancher who would like to pump
more water out of his own well to irrigate his land. This, however, would reduce the
water level in the pupfishes’ pool, depriving them of much of their food. The battle
has been taken to the U.S. Supreme Court and has been counted as meriting an
impassioned editorial in the New York Times. In 1976 the Supreme Court ruled in
favor of the pupfish. So much attention has come to these tiny beasts that they are
far better known by wildlife enthusiasts and scientists than are many of the more
common fish in American waters that are, by their very commonness, vastly more
significant factors in their much larger ecosystems. -

From an interest in conserving wild animals simply to shoot them later on, the
interest in game saving has metamorphosed over the centuries to the point where
there is a nearly total opposition to any thought of killing wild animals for any
reason (witness the rise of the “animal liberation” movement, in which it is argued
that people have no right to kill any animal).

Modern conservation sentiment has also brought us to the point where the most
prized species in the eyes of many are those that are the most endangered, or at
least believed to be the most endangered. It matters little whether the animal has
some intrinsic qualities that make it attractive or useful; rather it is the fact of
endangerment that draws so much interest in it. This preoccupation with endanger-
ment has led many conservationists to make almost unrelenting attacks on their
own species, Homo sapiens. The endangered species is good, the conservationists’
values suggest, while the endangering species is bad.

Senator GARN. I think this is an example of the ridiculous use of
this act by some people. Again, I want to repeat: the act is neces-
sary. I want to see it renewed. I want to see endangered species
protected. I suggest this subcommittee and Congress might put
some sense and reasonableness back into this act so that we can
truly protect endangered species and not get an overreaction from
people where we would have environmental laws weakened too
much and be unable to have a balance in this situation.

In closing, Mr. Chairman, also with me is Mr. Dan Budd from
Wyoming. Therefore, I will let the distinguished Senator from Wyo-
ming introduce Mr. Budd.

Senator CuLvER. Thank you very much, Senator Garn. I will
make those statements all part of the record, and I will also leave
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the record open for a reasonable time so the analysis you spoke of
can be submitted. L

[The material submitted by Senator Garn may be found at p. 97.]

Senator GARN. Mr. Chairman, if you do not have any questions, I
will leave, but Mr. Goslin will remain, if you have any question of
him after Mr. Budd's statement. \

Senator CuLver. Thank you very much.

Senator Wallop, would you intqoduce our next witness.

Senator WarLop. I would be happy to introduce him. Mr. Budd is
a rancher from Big Piney, Wyo., a longtime Wyoming family, and a
family that has been involved in one aspect of another of the
commerce of the state, but particularly in the ranching and live-
stock business. ‘ ll

I served with—I think it was your nephew in the Wyoming
Legislature. L

Mr. Bupp. My third cousin.

Senator WaLLop. I have known the Budd family for a consider-
able time. And I am always impressed when people take their own
time and own money to journey out here to the campus inside the
beltway and try to enlighten us in one manner or another on what
it feels like to operate under some of the things of this Congress.

STATEMENT OF DAN S. BUDD, ALTERNATE COMMISSIONER
FOR THE STATE OF WYOMING, UPPER COLORADO RIVER
COMMISSION, BIG PINEY, WY

Mr. Bupp. Thank you, Senatoxi Wallop. It is a pleasure to be
introduced by a fellow Wyomingite. There are not very many of us,
only 350,000. ‘ -

Senator WaLLop. We are, in the scheme of things, an endangered
species, perhaps. ‘

Mr. Bupp. My statement is not|too long, and I will read it and
try to answer any questions that you might have.

1 am Dan S. Budd, rancher on a Green River tributary in Wyo-
ming. I am assistant Wyoming commissioner for the Colorado
River and a member of the Colorado River Salinity Control Adviso-
ry Council. I am here representing Dan H. Budd and Sons, Inc., a
ranching family that has been in business 100 years this year.

You may wonder why, as a rancher, I am taking the time and
money to testify before this august body. I feel that ranching, as an
industry, is vitally affected by the Endangered Species Act of 1973,
and in that light, I will submit sdme recommendations that will
strengthen the act and provide lateral movement that we must
have in order to provide the food and consumer products for a
sound economy. This is a must if we are to be in harmony with our
environment.

I feel it is necessary to digress and consider our past in order
that the future might come into focus.

The Earth is the Lord’s and the creatures thereon. Each shall
fulfill his appointed time and place.\The endangered species of both
plant and animal, including man, are in the realm of the possible.

In my opinion, mutation and extinction are a normal process in
the building of the changing ecolagy. In other words, change is
inevitable and unavoidable. All planning must be in this circumfer-
ence. Planners are always looking for relic areas to compare the
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past and present, but are often mesmerized as they return to the
past and try to protect the status quo of the plant and animal
community. But, there is progression.

The world is never the same from day to day. The changes are
minute. But in a relative short time, large changes are inevitable.
Geologists can read these changes in the formation of the Earth.

With this brief prolog, I will attempt to bring into view the need
for some change in the scope of the Endangered Species Act, Public
Law 93-205, as amended by Public Law 94-359.

Section 7 is so diverse and mired in the realm of double talk that
it has been the subject of much litigation which, in the most part,
has been nonproductive or led to more confusion.

The act itself, in section 4(a), lists as factors to be considered by
the Secretary in the determination requiring the listing of species
as endangered and/or threatened: “(1) The present or threatened
destruction, modification, or curtailment of its habitat or range; (2)
overutilization for commercial, sporting, scientific, or educational
purposes. * * *”

One other explanation should be made concerning the coverage
of the act so that its full impact can be understood. The term
“species” is defined to include subspecies. It appears that the pro-
tective mantle of the act will apply when one subspecies is endan-
gered or threatened even though there may be other subspecies of
the same species in abundance in other areas.

By definition, endangered or threatened species’ protection is
afforded to the listed species if such is in danger of extinction
throughout all or a significant portion of its range. The Fish and
Wildlife Service takes the position that localized populations of
listed species must be protected, and the position is justified by the
wording of the statute. Species can be listed by areas also, although
they may be abundant and unlisted in other areas.

I will not quote section 7 in full, because I think we are all aware
of that section. It has been quoted and referred to several times
this morning.

This section, in other words, would prohibit any development and
may even require a set-aside, such as wilderness and even require
propagation even though the species has served its appointed time.

This brings me to something that happened on the Green River,
and something that was referred to in other testimony today of
people doing research in the light and in the interest of trying to
preserve. The Green River was being studied as a wild and scenic
river several years ago. U.S. Fish and Wildlife and some other
people flew over the river in a helicopter during the critical nest-
ing time of the geese, and those geese left the nest.

1 have been told by people in the banding of the eagles and other
endangered species that very often the mothers leave the nests,
there is contamination of the birds, and she refuses to feed birds.
Even though these people with very good intent are trying to help
and protect this endangered animal, in many cases they lead fur-
tlller to its destruction much faster than it would be if it were left
alone.

This section would prohibit any development and may even re-
quire a set-aside. The vagueness of the intent of such terms as
“take” could mean to harass or pursue. This could mean banding
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or going out and studying these animals. I think this is a section
that needs to be looked at. =

The act may cover all areas; including private land. I think there
are some implications that it ‘cd\uld cover and involve the develop-
ment on private lands, if it were proved or suspected that one of
these endangered species did exir%st on that land. Through litigation,
I am sure it could at least halt it for a considerable length of time.

We are living, quite obviously, in an irrational age, and our
politics are all too often dictated by emotional caprice and naive
sentimentality. The public is encouraged to voice its opinion re-
gardless of what their level of knowledge and experience is, leaving
a bonanza for the legal defense counsels, and a nightmare for the
overworked courts. And it all leads to the producing of a much
more inflated economy.

I would like to introduce into the record this exhibit II. It is
addressed to Ival V. Goslin, executive director of the Colorado
River Commission, and it is froml Paul L. Billhymer, general coun-
sel. It is the legal counsel’s comments on the various sections. I
think you might find it useful and enlightening and give you other
aspects in order to make your consideration.

Thank you.

[The exhibit referred to follows:



UPPER COLORADO RIVER COMMISSION

355 South Fourth East Street
Salt Lake City, Utah 84111

April 6, 1978

) MEMORANDUM
TO: Ival V. Goslin, ‘Executive Director
FROM: Paul L., Billhymer, General Counsel

SUBJECT: Endangered Species Act, Public Law 93-205, as amended by
Public Law 94-359, .

In order to focus on the real impact of the Endangered Species Act
only a few of its Sections will be considered herein.’ Basically the
present law is a continuation of earlier Congressional attempts at
protecting wildlife,?

A broad outline of the Act is aé follows:

Section 2 sets forth a strong statement of Congressional purposes
and policy (16 U.S.C.A. 1531). Significantly Congress indicates that
one of the purposes of the Act is ". . . to provide a means whereby the
ecosystem upon which endangered species and threatened species depend
may be conserved . . . ,"  Under the policy declaration, Congress seems
to announce a mandate to ". . . all Federal departments and agencies -
+ » + to conserve endangered species and threatened species . . . ."
Further the Federal establishment is told to ". . ., utilize their
authorities in furtherance of the purposes of this Act."

Section 3 is the definition section. In the various definitions
Congress has indicated the intent to extend the Act to not only fish and
wildlife species but also to plants and to the subspecies of the same
(16 U.S.C.A, 1532).

Section 4 sets forth the procedure by which the determination is
made for listing the endangered and threatened species. Public partici-
pation in the listing procedure is encouraged. The state wherein the
species is known to occur is offered an opportunity to participate in
the listing (16 U.S.C.A. 1533).
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Section 5 allows the Secreﬁary f the Interior to acquire land and
water to support a program of protection and restoration of the endangered
and/or threatened species (16 U.S.C.A. 1534).

Section 6 provides for a program of cooperation with States whereby
States will have input into the operation of the programs looking toward
carrying out the mandates of this Act| (16 U.S.C.A. 1535).

Section 7 provides for federal interagency cooperation and requires
Federal agencles to exercise their authorities so as to promote the
purposes of the Act. This section wiil receive extended discussion
below (16 U.S.C.A. 1536). \

Section 8 provides a framework?fjr international cooperation
looking toward the protection and rehabilitation of endangered and
threatened species (16 U.S.C.A. 1537).

Section 9 sets forth the activities which this Act prohibits.
Fundamentally the Act automatically protects a species listed as en-
dangered against being taken, possessea, imported, exported, transported,
sold, or moved in commerce by.''any person." Threatened species may be
given the same protection by regulation. The term "take" has been given
a broad inclusive definition to mean "to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or dollect, or to attempt to engage
in any such conduct.”® "Harm" has beej defined by administrative rule
to include “significant environmental modification or degradation"” which
"significantly disrupts normal behavioral patterns, which includes, but
are not limited to breeding, feeding, OE sheltering."" (16 U.S.C.A.
1538)

Section 10 provides for some exceptions to Section 9 prohibition.
Permits are authorized where the posseséion will be for scientific
purposes or will "enhance the propagation or survival of the affected
species,” Certain takings by Alaska Natives are regulated under this
Section 10 (16 U,S.C.A. 1539).

Section 11 provides for penalities |land enforcement, Civil and
criminal penalties are authorized. . Citizen suit enforcement is also
authorized (16 U.S.C.A. 1540). .

Section 12 provides for a study of endangered plants by the Smith-
sonian Institution with the results to be sent to Congress within a
year. (16 U,S,.C.A. 1541),

the protection of major decline of speciés by regulating the two main
causes of this decline; namely, (1) the gport and commercial taking of
the individual species, and (2) the degradation and destruction of the
habitat of the species. Congress recognized these two factors as needing
special attention. In the Senate Report [93-307, at page 2, we find the
following:

Congress, through the Endangered‘Spgcies Act, sought to accomplish
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"The two major causes of extinction are hunting and
destruction of natural habitat."”

. The Act itself, in Sec. 4(a), lists as factors to be considered by
the Secretary in making the determination requiring the listing the
species as endangered and/or threatened:

"(1) the present or threatened destruction, modification, or
curtailment of its habitat or range;
"(2) overutilization fgr commercial, sporting, scientific, or

educational purposes. . . ."

One other explanation should be made concerning the coverage of the
Act so that its full impact can be understood., The term "species" is
defined to include subspecies (Sec. 3(11)). It appears that the pro-~
tective mantle of the Act will apply when one subspecies is endangered
or threatened, even though there may be other subspecies of the same

species in abundances.

By definition (Sec. 4(4)-(15)) "endangered" or "threatened" species
protection is afforded to the listed species if such is in "danger of
extinction throughout all or a significant portion of its range . . . .
The Fish and Wildlife Service (hereafter Service) takes the position
that "localized populations" of listed species must be protected, and
the position ie justified by the sweep of’ the statute. Speciles can be
listed by areas also, thus the species may be abundant and unlisted in
one area, and listed in another where the listing criteria are found to
exlst. At least the statutory definition would seem to encourage such a
position, This position should be’considered with reference to the
discussion under Section 7 infra. It enlarges the impact of Sectiom 7.

Finally 1t should be observed that Congress was interested in
doing more than protecting the "status quo” of the "listed species.”" The
thrust of the Act 1s toward developing a program by which the "listed
species" become unlisted. See, for example, the definition of "conserve"

in Sec. 3(2), reading as follows:

"(2) The terms "conserve", “conserving", and “"conservation”
mean to use and the use of all methods and procedures which are
necessary to bring any endangered species or threatened specles to
the point which the measures provided pursuant to this Act are no
longer necessary. Such methods and procedures include, but are not
limited to, all activities associated with scientific resources
management such as research, census, law enforcement, habitat
acquisition and maintenance, propagation, live trapping, and
transplantation, and, in the extraordinary case where population
pressures within a given ecosystem cannot be otherwise relieved,

may include regulated taking." .

See also 50 C.F.R. 402.02, the regulations issued in connection with ~
Interagency Cooperation required by Sec. 7 wherein the following 1is

found:
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“"Recovery'" means improvement in Xhe status of listed species
to the point at which listing isjno longer required.
It is with this background that the following analysis is made.
The really dynamic section of: this Act is seven, and it is so
important that it will be quoted in:& full:

"See. 7. The Secretary shalll review other programs adminis-
tered by him and utilize such programs in furtherance of the purposes
of thie Act. ALl other Federal departments and agencies shall, in
consultation with and with the ashistance of the Secretary, utilize
their authorities in furtherance bf the purposes of this Act by
carrying out programs for the conervation of endangered species
and threatened species listed purSuant to eection 4 of this Act and
by taking such action necessary insure that actions authorized,
Ffunded, or carried out by them do |\not jeopardize the continued
existence of such endangered species and threatened species or
result in the destruction or modifiication of habitat of such
species which is determined by the Secretary, after consultation as
appropriate with the affected Staﬂes, to be eritical.”

It is very likely that the full implications of this sectlon were
not realized by Congress when it was before that body. The legislative.
history on the section is somewhat limited, yet Congress ¢learly indi~-
cated by the changes that it made in the new statute, that it intended
some mandatory actlon from Federal agen ies,® Even the implementation
by the Secretary of the Interior has been delayed. Final regulations
covering Interagency Cooperation Regulaéions, FEndangered Species Act of
1973, were issued January 4, 1978.7 Even allowing for the two years or
so that these were in the rulemaking process, it would seem that the
administrative response has been somewhat delayed.

It is the second sentence of the‘s ction which requires the Federal
agencies to review their activities in jhe light of the Endangered
Species Act., The burden of this ditebtirn is three-fold, namely:

"First, it directs them (Federal agencies) to utilize their
authorities to carry out conservatipn programs for listed species,

"Second, it requires every Federal agency to insure that its
activities or programs in the United States, upon the high seas,
and in foreign countries will not jeopardize the continued exis-

tence of a listed species.
"(T)hird, section 7 directs all Federal agencies to insure

that their activities or programs do not result in the destruction
or adverse modification of critical habitat.”®

The above is a statement of the scope of Section 7 from the view-
point of the two agencies charged with: administering the Section 7
program. It is to be noted that these rigulations place the real burden
upon the program directing agency toimakﬁ the initial determinations of
the impact of its program upon the "listed species.” It does seem that
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the regulations take the position that Section 7 requires a positive
response from the program agency. It should be pointed out that the
concern here is with domestic "listed" species.

‘The regulation in §402,.03 clearly indicates that 1t 1s intended

that

"Section 7 applies to all activities or programs where Federal
involvement or control remains which in itself could jeopardize the
continued existence of a listed species oxr modify or destroy its
eritical habitat."

This construction that Section 7 covers "all" activities of all
Federal agencies would seem to include all present on-going activities
as well as future activities. This construction also seems to have the
backing of Congressional legislative history. The language of Section 7
is not qualified by-any such statement as "insofar as practicable.”"
Note also that no qualifying language is found in Section 2(b) "purpose"
and 2(c) "policy" section. One author has suggested that the 1969 Act
was flawed because of the qualifying language and the change was deliberate
to ingure that Federal agencies would have a positive mandate to comply
with the rigorous requirements of Section 7.°

Perhaps it would be helpful to determine what is mandated of Federal
agencies by Section 7. It would appear that the first requirement is
that the agency institute an internal program wherein the particular
agency's basic "authorities" are used to carry out "conservation pro-
grams for listed species." Note the statutory language suggests that
this program is to be done "in consultation with the Secretary." Ap-
parently the Secretary did not thimk this injunction required implementing
regulations because the regulations mentioned above make no provision
for this type of consultation.

Actually the failure to cover this area may be due to the fact that
it is probably not an enforceable requirement. Courts are not likely to
involve their time in an on-going agency internal operational program.
(Querry: Could NEPA (P.L. 91-190, 42 U.S.C.A. 432, et seq.) be a tool
for the enforcement of this section?) It may be academic because the
other provisions of Section 7 really take care of most, if not all,

situations.

The second and third requirement will be considered together
because one part deals with the specles and the other the critical
habitat of the same. Here the agency must act to insure that its
authorized operations do not "jeopardize the continued existences of the
listed species" or result in "modification or destruction" of critical
habitat of such species. The Secretary of the Interior is required to
make the determination of what is “critical habitat.”?® The Act does
not spell out when a determination of "ecritical habitat” is to be made.
In a conversation with local representatives of the Service, it was
learned that in some cases the determination will be made at such time .
as the original listing takes place, but there is no rule that such will
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occur. When the Service is called upon to evaluate a project or action,
some consideration of "critrical habitat" would seem to be required. The
regulations issued pursuant to Section 7, above mentioned, really deal
with the problems resulting from the "Second” and "Third" above-mentioned
requirements.,®

The first cut at compliance with |the section must be taken by the
Federal agency in charge of a program or action. It must consider and
determine the impact of such activity jon listed species or their habitat.

It may seek advice from the Service, which is placed in charge of Interior's
responsibility under the Act.'? This advice does not take the place of
consultation. 1If the Federal agency decides that its activity may

affect the listed species or their habitat, there is a requirement for a
written request for consultation.?3! 50 CFR 402.04(a)(3) The agency

is responsible for furnishing all nece%sary information to the Service

80 that an evaluation can be made. This information may include special~
ized studies finsnced by the requesting agencies which the Service finds
necessary for the evaluation. The agendy is required not to make any
irreversible or irretrievable commitment of resources which would fore-
close the consideration of modification or alternatives to the identified
activity or program. The Service will {issue a biological opinion which . .
will evaluate the impact of the project or activity on listed species-or
their habitat, including any recommended modifications. Note if -the
modifications are accepted further consultation may be called for.!*

The major concern would be with a ['biological opinion" which finds
the project or activity in violationof| the mandate of Section 7. The
responsibility for final decision rests|with the Federal agency proposing
the action. It must evaluate its gosit\on with reference to the opinion
and determine whether to proceed.!® [It|would appear that it would
indeed require a brave agency to proceed counter to & biological opinion.
In view of the liberal citizen suit provision provided for in the Act, e
citizen suit would seem to follow as a mattexr of course, using the
biological opinion as the basic grounds|for a claimed Section 7 violation.!®
Up to the present time no case has dealt with the consequence of an
adverse report issued pursuant to the new regulations.

One case should be considered as!gilving insight as to what the
Courts would likely do in this situation, That case is National Wild-
life Federation v. Coleman, C.A. 5, 529 %.Zd 359, The issue involved
was an alleged violation of Section 7 of| the Endangered Species Act by a
highway project which, if completed, would damage the habitat of an
endangered species (Mississippi SandhillLCrane). In spite of Interior's
determination that unless modified the highway would violate the critical
habitat of the crane, the project was ‘retommended by the Highway Agency
without the recommended modification.

The Court made some rather significgnt rulings in the case.
(a) Based on a review of the legisltative history, the Court con-

cluded that “"Section 7 . . . imposes on flederal agencies the mandatory
duty to insure that their actions will ndt either (i) jeopardize the
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existence of an endangered species, or (ii) destroy or modify critical
habitat of an endangered species.'

: (b) There is further the requirement to consult with the Service
prior to taking action, but the Secretary of the Interior has no veto
power over the project 1f consultation has taken place, (Querry: Can
the Secretary of the Interior veto a project where consultation has not
taken place?) The sponsoring agency must assume the responsibility for
the project and "determine whether it has taken all necessary action to
insure that its actions will not jeopardize the continued existence of
an endangered species or destroy or modify habitat critical to the.
existence of the species."

(c) Courts will review the agency's decision to determine whether
"the decision was based on a consideration of the relevant factors and
whether there has been a clear error of judgment." (citation omitted)

(d) The National Wildlife Federation Appellants had the burden of
establishing that the appellees failed to take necessary action to
prevent violation of Section 7.

(e) The Court reviewed the evidence and found that the lower
court's evaluation of the evidence was wrong, The lower court failed to
appreciate the nature of Sectionm 7. The Appellant's evidence indicated
that proper modifications had not been made in the project to preclude a
Section 7 violation. The Court's injunction in this case was unique. It
delayed the highway construction until such time as the Secretary of the
Interior found that necessary modifications were made to protect the crane,
s

The case would indicate that any federal agency planning to con~
tinuve action after an adverse biclogical opinion had better have its
case in order. It would appear that the agency would at least be re-
quired to prepare a well-articulated response to such "biological
opinion." Very likely such response would be a part of the NEPA EIS.!

One further problem raised by this Act should be discussed, namely,
its impact on Federal activities started prior to the Act. One such
case has been litigated, or better is still in progress, namely, HZll v.
T.V.A., C.A. 6, 549 F.,2d 1064, 9 ERC 1737, cert, granted, 46 L.W. 3316,
Nov. 15, 1977. This case presents an unique situation. The dam in
question (Tellico) was almost finished; Congress was aware of the prob-
lem, but continued to furnish money for the dam; the fish in question
was unknown until 1973--only four months prior to the passages of the
Endangered Species Act; the fish was added to the "list' in November
1975 over TVA's objection; suit was brought enjoining completion of the
dam in February 1976; and the lower Court found that the dam closure in
1977 would probably destroy the fish, but refused to enjoin the closing.
On appeal, the Sixth Circuit reversed the lower court's ruling and
enjoined the closing of Tellico.

The court stated the issues as follows:
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(1) Does Tellico Dam completion violate the Endangered
Species Act?

"(2) Assuming a violatienm,| are there adequate grounds for
exempting Tellico from compliance?

"(3) 1If no exemption isijustified, is injunction the proper
remedy to effectuate the purpose|of the Act?"

The Court found that certainly the closing would violate the Act,
The Secretary's construction of the Act as to "critical habitat” wherein
the Secretary by regulation (40 Fed. Reg. 17764~17765) had ruled that
any action which:

"might be expected to result in & reduction in the number or

distribution of [the] species ofj:ufficient magnitude to place

the species in further jeopardy or restrict the potential and

reasonasble expansion or recovery Bf that species."”
was proper. Note the lower court had found that the closing of Tellico
would likely destroy the species. ‘The Appellate Court refused to
consider balancing the value of the almost complete project against the
value of saving the fish., The Court suggested that the statute was to
be taken to its logical extreme, and even if a species was discovered to
be endangered on the day before closinz,.that the closing should be
enjoined. The Endangered Species Act ddes not allow for a NEPA-type of
balancing. The Court found that a NEPA balancing error would be subject
to later correction, but should the Codrt grant an exemption here, any
error could not be corrected because' the species would be gone. The
Court found that there were no grounds [for exemption and that the injunction
was the proper remedy.

Actually the Court returned the Tellico to Congress. If the project
is to be completed, Congress will have ko face the problem of balancing
the value between the fish and Tellico.| This is not unlike the Alaskan
pipeline case. Congress, by amendment of the Mineral Leasing Act, did
allow the construction of the pipeline after the injunction in Wildermess
Society v. Morton, D.C. Cir., 479 F.2d 842, cert. denied, 411 U.S. 917
(1973). The Congressional exemption procedure on a case-by-case basis
may be one way of solving the conflict.| Such process if over-exercised
would destroy the efficacy of the Endangered Species Act. It does
finally depend upon the value system principles which we wish developed.
One caveat should be made, HZIl is before the Supreme Court, and the
final word is still out with respect to |this case.

One other Circuit Court case should be mentioned, namely, Sierra
Club v. Froehlke, C.A. 8, 534 F.2d 1289,) 8 ERC 1944, involving the
Meramec Park Dam project impact of the Indiana Bat. After finding that
the Endangered Species Act applied to‘an\on-going project, the Circuit
Court affirmed a lower court's refusal tp enjoin the construction of
the dam on the grounds that the evidences were insufficient to make out
a case of substantive violation of the Att. This case really does not
provide any real insights as to the cour 's reaction to requirements of
the Endangered Specles Act.
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An observation 1s in order with respect to the possibilities of
control of non-federal actions and projects which impact on the listed
specles. Note such impact could well amount to a "taking" which has

been defined as:

: '"(14) The term '"take'" means to haraass, pursue, hunt, shoot,
wound, kili, trap, capture, or collect, or to attempt to engage in

any such conduct.”

Section 9 enjoined taking, and as such is subject to civil and
criminal penalties in addition to citizen enforcement suits. The impact
of possibilities for non-federal activities control has not been fully
explored in court cases. It would appear that the Act can be used to
attack non-federal activities which might impact the listed species.

Surmary

. 1. Congress in 1973 established a comprehensive method for the
protection of endangered and threatened species.

2, This protective system seeks to control taking and habitat
destruction of the endangered and threatened species.

3. A special obligation is placed on Federal agencies to "insure"
that their actions "do not jeopardize the continued existence of or
result in the destruction or modification of habitat of such species."

’
4. The present court construction of the Act has made the duties
of the Federal agencies mandatory, and the Act's application has been
broadly defined to include present programs authorized prior to the Act.

5. Courts have refused to enter into a value balancing procedure
with respect to mandates of the Act as it impacts the Federal agency on-
going programs.

6. The full impact of the Act has yet to be realized with respect
to Federal development programs.

7. Non-federal activities would seem to be subject to the impact of
this Act.
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FOOTNOTES

The Act has received extended diﬁc‘ssion in legal literature. See
Palmer, "Endangered Species Protection: A History of Congressional

Action," 4 Envt'l Aff. 2535 (1975).

Lachenmeier, "The Endangered Species Act of 1973; Preservation
or Pandemonium,” 5 Envt'l L. 29 (1974)

Wood, wgection 7 of the Endangered Species Act of 1973: A
Significant Restriction for All Federal Activities, 5 ELR 50189

(1975).

Coggins and Hunsley, VCoustitukional Limits on Federal Power to
Protect and Manage Wildlife: s the Endangered Species Act
Endangered?” 61 Towa L. Rev. 1099 (1976).

Note: "Obligations of Fedefal Agencies Under Section 7 of the
Endangered Species Act of ‘1973 " 28 Stan, L. Rev. 1247 (1976).

Comment: "Implementing Sectiom 7 of the Endangered Specieé Act
of 1973: First Notices from the Courts,"” 6 ELR 10120 (1976).

See Senate Report 93-307, Public Law 89-669, Public Law 91-135.
See Section 3(14).

50 C.F.R. 17.3.

’

Other indication of "habitat' concern is found in the purpose section
of the Act, Sec. 2(b). See also Seci 3(2) defining the term Yeonserve';
Sec. 5 authorizing funding for habitat acquisition; and Sec. 7 to be

discussed, .

See Wood, supra, Note 1 at 50199, an the Law Note from Stanford Law
Review cited in Note 1 at pages 125441256 for a discussion of the
legislative history. See also 2 U.8. Code Cong. & Admin. News 1973,
93rd Cong., lst Session, at 2988-3008. The most compelling indication
of the meaning of Section 7 is found |in Congressman Dingell's statement
during the debate on the Conference Report where he discusses the law
as it existed prior to the 1973 Act ih the context of some former Air

Force bombing activities:

"Another important step whigh we have taken in this
bill--and in this regard the two bills are virtually identical
—-is that we have substantially mplified the obligation of
both agencies, and other agencies of Government as well, to
take steps within their power ‘tojcarry out the purposes of
this act. A recent article in the Washington Post, dated
December 14, illustrates the proﬁlem which might occur absent -
this new language in the bill. *t appears that the whooping
cranes of this country, perhaps the best known of our endangered
species, are being threatened by |Air Force bombing activities
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along the gulf coast of Texas. Under existing law, the
Secretary of Defense has some discretion as to whether or

not he will take the necessary actlon to see that this threat
disappears~-I hasten to say that I believe that Secretary
Schlesinger, who I know to be a decent and honorable man,

will take the proper steps whether or not the law is amended,
but the point that I wish to make is that once the bill is
enacted, he or any subsequent Secretary of Defense would be
required to take the proper steps.” (119 Cong. Rec., p. H11857,
93rd Congress, lst Session, December 20, 1973, daily ed.)

43 Fed. Reg. 870, January 4, 1978,

50 ¢.

Note:

F.R. 402.01 - 43 Fed. Reg. 874.

"“Obligations of Federal Agencies Under Section 7 of the Endangered

Species Act of 1973," 28 Stan. L. Rev. 1247-1253. See also Congressman
Dingell's statement, 119 Cong, Rec., p. H11837, December 20, 1973 (daily
edition).

The methods of determination of "critical habitat" are set forth in

§402.

05 as follows: .

(a) Procedure. Whenever deemed necessary and appropriate,
the Director shall determine critical habitat for a listed species.
After exchange of biological information, as appropriate, with
the affected States and Federal agencies with jurisdiction over
the lands or waters under consideration, the Director shall
publish proposed and final rulemakings, accompanied by maps
and/or geographical descriptions in the FEDERAL REGISTER, . Com~
ments of the scilentific community and other interested persons
will also be considered in promulgating final rulemakings. The
modification or revocation of a critical habitat determination
shall also require the publication in the FEDERAL REGISTER of
a proposed and final rulemaking with an opportunity for public
comment.

(b) Criteria. The Director will consider the physiological,
behavioral, ecological, and evolutionary requirements for the
survival and recovery of listed species in determining what
areas or parts of habitat (exclusive of those existing man-made
structures or settlements which are not necessary to the sur-
vival and recovery of the species) are critical. These require-
ments include, but are not limited to:

(1) Space for individual and population growth and for
normal behavior;

(2) Food, water, air, light, minerals, or other nutritional
or physiological requirements;

(3)  Cover or shelter;

29=318 O -78-5
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(4) Sites for breéding, reproduction, or rearing of
offsprings; and generally,

(5) Habitats that are protected from disturbances or
are representative of the geographical distribution of listed

species,

(¢) Emergency determination. Paragraphs (a) and (b) of
this section notwithstanding, the Director may make an emergency
determination of critical habitat if he finds that an impending
action poses a significant risk to the well-beilng of a listed
species by the destruction or adverse modification of its habitat.
Emergency determinations will be publishéed in the FEDERAL REGISTER
and will remain in effect fdr no more than 120 days.

See also Note 12, infra,

11. A list of important definitions are as follows:

§402.02 Definitionms.

"YActivities or programs'| means all actions of any kind
authorized, funded, or carried out by Federal agencies, in
whole or im part, . . . .

"Critical habitat" means| any air, land, or water area
(exclusive of those existing man-made structures or settlements
which are not necessary to.the survival and recovéry of a
listed species) and constiﬁuett elements thereof, the loss
of which would appreciably decrease the likelihood or the
survival and recovery of a 1idted species or a distinct seg~
ment of its population. . . .| Critical habitat may represent
any portion of the present habitat of a listed species and
may include additional areas rr reasonable population expan-

sion.

"Destruction or adverse deification" means a direct or
indirect alteration of criticai habitat which appreciably
diminishes the value of that habitat for survival and recovery
of a listed species, . . . .

"Jeopardize the continued |existence of" means to engage in
an activity or program which‘rﬁasonably would be expected to
reduce the reproduction, numberis, or distribution of a listed

species to such an extent as to appreciably reduce the likelihood
of the survival and recovery'of| that species in the wild. . . .
"Recovery" means improvement in the status of listed species

to the point at which listing is no longer required. -

12. Note the National Marine Fisheries Service has responsibility for some
administration under the Endangered Species Act, and the regulations
were 1ssued jointly, See Sec. 3(10) |and Sec. 4.
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If the Agency decides that its program does not affect the listed
species or their habitat, no further action is called for unless
initiated by the Service, 50 C.F.R. 402.03(a)(2).

See 50 C.F.R. 402.04 which sets forth the regulations on “Consultation.”
50 C.F.R. 402.04 (g) reads:

(g) Responsibilities after consultation. Upon receipt
and consideration of the biological opinion and recommenda-
tions of the Service, it is the responsibility of the Federal
agency to determine whether to proceed with the activity or
program as planned in light of its section 7 obligatioms.
Where the consultation process has been consolidated with
interagency cooperation required by other statutes. such as’
the Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.)
or the National Environmental Policy Act (42 U.S.C. 4321 et
seq.), the final biological opinion and recommendations of
the Service shall be stated in the documents required by those
statutes.

Section 11(g), 16 U.S.C.A. 1540(g), outlines Citizen Suit provision,
even allowing for attorney's fees.

See Note, 28 Stan. L. Rev. 1247 at 1266, et seq., for a more detailed
analysis of this problem.



64

Senator CuLver. Thank you |very much, Mr. Budd, for coming
out here and sharing your views with us. We will look at the
additional material you have asked us to include in the record.

I have no questions at this time.

Senator WALLop. I have only two short questions.

‘17\/Ir. Budd, are you here as a f)rivate citizen or as a commission-
er?

Mr. Bupp. I am here representing Dan H. Budd & Sons, Inc.,
which is a ranching enterprise, and I do serve on various commit-
tees in the State. We are faced with the problems on the Colorado
River Development; and will be in Wyoming.

On my own ranch, we do have a subspecies that has been identi-
fied, and that makes me wonder whether we will have to fence
part of it in order to keep the cattle away.

Senator Warrop. Have you had experience or compliance cases
with the Endangered Species: Act|as a private rancher?

Mr. Bupp. We haven’t been involved other than this being identi-
fied as a critical area, and they are on our ranch fencing out some
streams because of endangered |species of fish and not allowing
grazing on those banks. The BLM, of course, their list is not com-
plete. In grazing on public land, if we have a permit out there and
they find an endangered grass, are you going to tell the cow she
can’t graze, or cut our permits, or make adjustments to accommo-
date this endangered species? So, it does affect us and affects us
vitally in basically on our permits on the public lands.

Senator WALLOP. I have no further questions.

Senator CurLver. Thank you ver‘y much, Mr. Budd.

Our next witness is Mr. Samuel Tucker. It is a pleasure to
welcome you here, Mr. Tucker. We do have some very severe time
constraints, and to the extent }Jou feel you can summarize the
highlights of your testimony, we would appreciate that.

STATEMENT OF SAMUEL TUCKER, JR., MANAGER OF ENVIRON-
MENTAL AFFAIRS, FLORIDA POWER & LIGHT CO., MIAMI,
FLA., FOR EDISON ELECTRIC INSTITUTE

Mr. Tuckgr. Mr. Chairman, I am W. Samuel Tucker, Jr., man-
ager of environmental affairs for Florida Power & Light Co. I am
also the chairman of the Land|Use/EIS Subcommittee of the
Edison Electric Institute. My comments today represent the views
of the institute. L

EEI is the principal national association of investor-owned elec-
tric companies. Member companies serve about 99 percent of all
customers of the investor-owned segment of the electric industry
and 77 percent of the Nation’s electric users.

While we strongly support the goals of the Endangered Species
Act, we are also convinced that society has other values as well,
and that no single value can be absolute in terms of the real-world
decisions and judgments which society and the Government which
represents it must make. This is precisely the problem with the
Endangered Species Act as it is presently written, interpreted, and
enforced. The basic inflexibility of|the act has grave implications
on other things society values, such as an adequate, reliable, and
economic supply of electrical energy.
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Mr. Chairman, we would hope that this testimony will serve to
remedy the common misconception that the Endangered Species
Act only impacts public works or developments of Federal agencies.
The wide proliferation of environmental regulatory programs now
in force effectively encompass practically every significant develop-
ment by the private sector as well, by virtue of the fact that the
issuance of the required Federal permits and licenses provide the
trigger to the Endangered Species Act. The broad application pres-
ently applied by the Corps of Engineers 404 permit program is a
case in point.

I do not think it is necessary to belabor the point, but I would
remind the committee that the delivery of electric service requires
a system of many components stretching from the generating plant
down to each individual home, office, and business. This system of
powerplants, transmission lines, substations, switching stations,
distribution lines, and so forth, covers a typical land area like a
spider’s web, for the very simply reason that it has to get to where
people are.

We have an example in Florida involving the everglade kite. I
have brought a map here today to illustrate graphically the prob-
lem this presents as far as this act is concerned. The Peninsula of
Florida is overlaid with dark blue lines which indicate the service
area of my company. The color-coded marks, as indicated on the
exhibit, show the critical habitats which have so far been designat-
ed by the Secretary of Interior. You can see that it covers some
pretty broad expanse of our service area.

I think you can immediately see what the impacts would be
because of the nature of the developments that we must make in
order to provide our service, when we encounter these broad ex-
panses where very much development we might entail would be
made very difficult, if not completely prohibitive.

We had an occasion to try to get a line through part of the blue
area there, which is an everglade kite critical habitat. We needed
to go through one corner of that area. We were denied the permit
by Interior, and then we negotiated for a land swap for the corner
we wanted to cross with our transmission line, which was neces-
sary to bring power into the population in the southeast. That was
actually not suitable in its present condition as a habitat for the
apple snail, which is the only thing the everglade kite feeds on. We
offered a land exchange with equal type habitat, and in addition
offered $1 million for the development of the everglade kite habi-
tat. We were turned down by Interior.

They stated one of the principal reasons in turning us down was
their responsibility for protecting the species under the Endan-
gered Species Act. I would submit no one benefitted from this type
of inflexibility, perhaps least of all the everglade kite.

We have also had some difficulty with power outages in south-
east Florida. We have one transmission corridor coming into south-
east Florida from the north and another from southwest Florida.
The Florida Public Service Commission has directed us to construct
an additional 500 kilovolt transmission line on a new corridor
between southwest and southeast Florida in order to improve the
reliability of service in that area and reduce the frequency of
blackouts which have occurred in the past. The Commission has
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also recommended additional generation in southeast Florida to
improve reliability over the longer term.

The problem is, as you can see, the critical habitat of the everg-
lade kite has virtually isolated southeast Florida. You combine it
with the fact we have already had a determination formally that a
transmission line is incompatible with kite habitat, you add to that
we would need to get a 404 permit from the corps in order to bring
a line through it, since it does: involve wetlands, then you immedi-
ately trigger the section 7 of the act, I don’t see any way we could
bring a transmission line into southeast Florida.

How about additional generation? Several years of careful stud-
ies have identified only one suitable power plant site in southeast
Florida, our South Dade site. It has now been enshrouded by the
critical habitat for both the erican crocodile and the Florida
manatee. ‘

I think everyone would agree there is no way you can develop a
powerplant facility without creating some adverse impact on the
environment. Obviously, again, you have a direct confrontation,
and I don’t really see under the \tpresent interpretation of the act
how we could develop that site, although it is a very ideal site for a
powerplant, and there is general agreement on that among the
e}rlxvironmental communities who have had discussions with us on
this.

I hope you can see from some |specific examples in the private
sector where we do have critical human needs to be met that are
being threatened by this act because of the lack of flexibility.

I would also suggest, Mr. Chairman, that the present interpreta-
tion of this act is in conflict with NEPA. NEPA requires or stresses
the necessity of considering all factual aspects of a certain situa-
tion in making a decision, along v#rith weighing costs and benefits,
and analyzing alternatives. The same kind of philosophy is inher-
ent in the Clean Air Act and every other piece of environmental
legislation and completely ignored |in this particular act. Therefore,
in our opinion, it is actually in conflict with national environmen-
tal policy.

The real world is rarely, if ever, an either-or proposition. Cre-
ative thinking, cooperation, and good planning can minimize con-
flict and even lead to a more favorable solution for all concerned, if
sufficient legal flexibility exists.

I think the development of that site we were talking about there
would actually improve the habita?: for those two species that are
endangered in that area, but the present interpretation of the act
would prevent us because we would in fact go in and adversely
modify the habitat. ‘

The act is in danger of being totdlly discredited and discarded as
a result of backlash from current events. How long will 3 million
people put up with blackouts and brownouts because of what some-
one perceives as a potential threatito 100 birds? Complete repudi-
ation of the act would not do anybody or any plant or any animal
any good.

In summary, the Endangered Species Act ignores practical con-
siderations and forces foregoing of more desirable options in some
cases. It flouts commonsense, goocﬂ:}udgment, and basic national
environmental policy. It makes a mockery of the efforts of many
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people who are truly interested in preserving endangered species
and not simply blocking some-project. If not amended, the Endan-
gered Species Act may ultimately be remembered as the worst
enemy of the very species it purported to save.

Senator CULVER. Thank you very much, Mr. Tucker.

Senator Wallop, do you have any questions?

Senator WaLLop. I have one clarification I would like to have.
You made two statements which on the face are in conflict. You
said you would actually improve the habitat, but building the plant
;vmillld adversely impact the habitat. It would seem it couldn’t do

oth. v

Mr. Tucker. Senator, I think it could in this sense: there are
10,000 acres. We would impact, let’s say, 500 acres adversely, se-
verely without question. The other, let’s say, 950 acres would be
kept as a buffer zone for that plant, and as such would be, in effect,
preserved in its present condition, perhaps. Actually, it would be
improved, the whole impacted area, by development that took place
many, many years ago before we owned the property. But the
actual condition as far as a habitat of the whole piece of property
on a necessary basis would be improved, in our opinion. However,
the 500 acres would be adversely impacted, and under the very
narrow interpretation the courts have given and Interior has given
on the Endangered Species Act. The point is, we would be in
conflict with section 7, because we would modify the critical habi-
tat.

Senator WaLLop. Has there been the consultation process with
the Fish and Wildlife Service?

Mr. Tucker. No, sir, not on this project. We are not to that point.

Senator WaLLops+Thank you, Mr. Chairman.

Senator CuLvEr. Thank you very much, Mr. Tucker.

Our next panel will be Col. Richard Graham and Mr. Jerry
Jennings. It'is a pleasure to welcome you here.

Senator WaLLop. Mr. Chairman, I would like the privilege of
introducing to the committee Mr. Pete Widener, who is from my
hometown in Wyoming, Sheridan. He is one of a rare breed, a
falconer. He has the most extraordinary falcon aerie on his ranch
in Wyoming, something that would be worthwhile if the members
of the committee and staff could see. It is something that is a
benefit to the domestic propagation of falcons, and in the long run .
to the assurance of a wild breed of falcons in the country.

So, it is a pleasure to welcome you here.

STATEMENT OF P. A. B. WIDENER, JR., UNITED PEREGRINE SO-
CIETY, ACCOMPANIED BY LT. COL. RICHARD A. GRAHAM
(RET.), AND CARTER MONTGOMERY :

Mr. WipENER. Thank you. I am Pete Widener from Sheridan,
Wyo. My colleagues are Lt. Col. Richard Graham and Garter Mont-
gomery. We are here to represent the United Peregrine Society
and have the authority to speak on behalf of Mr. Roger Thacker,
president of the North American Falconers’ Association and Dr.
Tom Cade of the peregrine fund.

We appreciate the opportunity to appear before this subcommit-
tee. We are here today to talk about the Endangered Species Act as
it applies to raptors.
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We support the Endangered Species Act in its intent to conserve
endangered raptors and other wildlife. We strongly object to cer-
tain regulations and policies that the Interior Department has
promulgated pursuant to the aufhority of this act and other associ-
ated legislation: o v

The original intent of the Endangered Species Act was to imple-
ment methods by which we could save and preserve for posterity
various species of fauna and flora which are threatened with ex-
tinction. We are here to inform the members of this subcommittee
that regulations and policies of the Department of Interior are
acting in direct opposition to what we believe was the intent of
Congress; namely, actions or policies that would increase the num-
bers of an endangered species. - 1

The peregrine falcon, an endangered species, has been raised in
captivity only by falconers. Instead of encouraging the falconers’
efforts, the Interior Department regulations and policies have de-
stroyed the incentive for the falconers to raise these birds.

Current regulations and policies prohibit or restrict the follow-
ing: (1) Use of captive-reared endangered species for falconry; (2)
transportation of such birds; (3) exchange of captive-produced rap-
tors for breeding or falconry.

The use of captive-reared eridangered species for falconry pur-
poses will create an incentive for falconers to raise greater num-
bers of these birds. It should be stressed that falconers are the
group who have pioneered the successful breeding of endangered
raptors and are at present the only group engaged in continually
successful captive breeding projects, the effects of which can only
benefit the species. L

The unencumbered transportation of these birds is crucial to the
captive propagation efforts of all concerned. ’

The exchange of captive-produced raptors must occur to allow for
expansion and exchange of gene pools. The exchange of these birds
for falconry is desirable because |it provides incentives to breed
more birds. It should be pointed out that the majority of falcons
flown in sport are eventually lost to the wild where they may
augment wild populations. R

After nearly 6 years of unproductive attempts to obtain workable
regulations with regard to the use,| transportation and exchange of
captive-reared endangered raptors, we strongly feel that an amend-
n}llclant is needed to clarify the intent of Congress as it pertains to
this act.

Accordingly, we submit for consideration the following amend-
ment to the Endangered Species Act of 1973—this is a suggested
amendment to section 9 of the Endangered Species Act of 1973: The
provisions of this act shall not apply to any raptor held in captivity
or in a controlled environment on the effective date of this act, or
to the captive-bred progency of any raptor, provided that such
raptor has not been intentionally returned to a wild state.

Mr. Chairman, this has been respectfully submitted for your
consideration. ‘

Thank you. 1

Senator CULVER. Thank you very much, Mr. Widener.
~ Senator Wallop, did you have some questions?

* Senator WarrLop. Thank you, Mr. Chairman.
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Mr. Widener, can you see an administrative solution to the long-
standing problems that falcon breeders have had in recent times?

Mr. WipeNER. Senator Wallop, there has been 6 years of attempt
at administrative solutions in terms of regulations or policies, and
they haven't been forthcoming, and they are stiffling the efforts of
people who want to raise these birds. I am not about to go out and
breed something that I can’t utilize. I am a falconer. I would like to
fly the bird. :

I think the only way to really assure us of being able to have the
birds not only for falconry purposes but for continuation of a
species is through an amendment to the act, a clearcut law where
there is no question.

Senator WaLLor. Mr. Greenwalt testified that they were about to
issue some regulations. Do you have any understanding of what
those are going to be?

Mr. WiDENER. Yes. I haven’t had a chance to look them over, but
I know this same thing occurred 2 years ago in terms of regula-
tions coming up the day of the hearing. In my words, they have
dragged their feet for the past 5 years, and incentives are diminish-
ing and something needs to be done. )

I am aware of the intentions, but I feel a guarantee is needed.

Senator WaLLop. I am wondering if you could do this: Assuming
Mr. Greenwalt and the Service do produce their regulations as
proposed tomorrow, would you all take the time to look at those
and comment on them to this committee as well as the regular
process of comments? It would be helpful to us to have them
quickly.

Mr. GRanAM. Mr. Chairman, Mr. Wallop, as I understand, the
Interior Department has offered an intent to modify the regula-
tions, which would take an answering period and so forth. Then
thereafter they might regulate it in a manner we would find ac-
ceptable.

Six years ago we started this process. We have gone from year to
year to year on this type of thing with no guarantee. We have an
endangered species. These falconers are able to breed and increase
its numbers. You would think, logically, that the Interior Depart-
ment would provide incentives and encourage the breeding of num-
bers of these birds. To the contrary, they published regulations
that specifically make it a criminal act for you to use the birds that
you are breeding. So it is in contradiction.

These things tend to be because of the enforcement problems
that the bureau feels they have. We think if there are enforcement
problems, fine, there are a few people that are doing these things.
But it is certainly not a real problem. And after our previous 6
years of attempts, we no longer feel—and we have discussed this
thoroughly—we do not feel that we have any assurance that the
Interior Department will act in a manner that will give us the
freedom to use, to transport and to exchange these birds that are
vital, if we are to breed them.

Now the Interior Department says you can breed birds that are
not endangered, but if you want to breed these birds that are
endangered and use them, you can’t. This doesn’t make common
sense. It might to certain people in the enforcement agency, but we
simply don’t think it does.
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Senator Warror. Well, I would still hope that despite it all, you
can find time to look at whatever proposals they do come up with
and comment as if they were going to become the regulations.

I think it would be helpful, Mr. Chairman, to kind of see what
they propose and if it is a satisfactory proposal.

I realize the history you are talking about. The only other thing I
would ask, is the amendment proposal, if it would be adopted in
this or some other form, if you thought it would be useful to put in
some kind of a penalty clause for abuse, a fairly substantial penal-
ty clause for abuse of wild species?

Mr. GrRaHAM. Senator Wallop, we believe there are already sub-
stantial penalties now, 10 to12(15 years in jail for violation of the
Endangered Species Act for taking these endangered species out of
the wild without permit. ‘

But to the other end of it, thqse of us who for the last five to 10
years have produced our own private peregrine falcons, many of
which were endangered species, the act goes back as it is interpret-
ed by Interior and their regulations that we have no right to the
offspring we are breeding. This is a problem that we met 2 months
ago here in Washington. Mr. Schreiner and others agreed that an
amendment would clarify their\responsibility’ in this area as to-
wards the captive-produced progeny.

But I do agree there should be, and I believe there are, stringent
penalty clauses that are in effect for violations that would impact
the wild population. ;

Senator WarLop. Do you agree with that conclusion that a fail-
safe marking system is necessary?

Mr. GraHAM. There is no fail-safe marking system. They have a
banding system, but the enforcement people feel that, well, what if
someone of us goes out and gets |a young bird 2 or 3 days after it
hatches and brings it into our project and says, “We bred this bird;
prove we didn’t.” I submit that |the falconers with their limited
birds and the obstacles they have had to overcome today produced
in captive last year more peregrine falcons than were produced in
the United States in the wild except for Alaska, and anyone who
wanted a bird would be an idiot to fly up to Alaska or Canada
where he could get that one rare| bird in the wild and take all of
that risk when he could come to|Joe Blow and get one that was
bred in somebody’s barn for his use. This bird doesn’t impact the
wild population. We have a bird ﬂhat is fully capable of returning
to the wild and augmenting the wild population. We feel all these
activities are of ultimate benefit to the wild population.

"~ Senator WarLop. Thank you. .

Senator Curver. Thank you very much. We appreciate your
testimony. : ‘

Mr. Jennings, you may proceed.

STATEMENT OF GERALD JENNINGS, JR., CHAIRMAN, ENDAN-
GERED, SPECIES COMMITTEE, AMERICAN FEDERATION OF
AVICULTURE

Mr. JENNINGS. Thank you, Mr. Chairman.

My name is Gerald Jennings. I lam representing the American
Federation of Aviculture. I would also like for the record to show I
am a member of the California Department of Fish and Game



(f!

Wildlife Advisory Committee and the California Food and Avicul-
ture Limited Species Committee. ,

The American Federation of Aviculture is the leading spokesman
for U.S. aviculterists representing over 50,000 concerned bird
breeders in the United States who are affected by the U.S. Fish
and Wildlife Service’s implementation of the Endangered Species
Act. The American Federation of Aviculture is a nonprofit organi-
zation dedicated to the conservation of wildlife through encourage-
ment of captive propagation, scientific research, and education of
the general public. :

It is our firm belief that as the destruction or encroachment of
the habitats of the majority of the world’s avifauna continues, the
future of numerous species is in serious peopardy. Many species,
especially of the Gallifornes and Psittaformes, are not capable of
adapting to a disturbed environment and must surely perish.

It is not within the capacity of the AFA nor the U.S. Govern-
ment to determine the direction that land usage will take in the
underdeveloped nations, whose territory comprise more than two-
thirds of the world’s remaining, undisturbed habitat. Rain forests
and savannas of Asia, Africa, and Latin America are being cleared
at an alarming rate to make way for agriculture and urban devel-
opment, with little regard for the wildlife heritage they represent.
Wildlife conservation and concern for the environment take a dis-
tant backseat in these Third World countries, as governments are
pressured to improve the quality and quantity of life for their
citizens.

The AFA, and aviculturists in America, are acutely aware of the
problems facing the world’s avifauna and are taking positive steps
toward resolving those problems. Our efforts are directed towards
the captive propagation of as many species as possible, with a
purpose of establishing captive, self-sustaining populations. From
these captive populations, surplus animals may be returned to the
wild, as has already successfully been accomplished with the
Masked Bobwhite and Nene Goose in the United States, with the
Swinhoe and Edward’s Pheasants in Taiwan, and the Cheer Pheas-
ant in Pakistan. Further, these captive populations will eliminate
any pressures on wild populations for the supply of zoological or
scientific specimens. : .

The majority of species of the world’s avifauna are not endan-
gered in the wild. For those that are, we support full protection
and the purposes of the U.S. Endangered Species Act of 1973. The
U.S. Endangered Species Act has successfully controlled the impor-
tation of endangered species into the United States, limiting such
activities to qualified individuals and institutions who have legiti-
mate needs for such wildlife. The act permits use but not abuse.
" However, there are significant captive populations of endangered
species of avifauna within the U.S. populations that are separate
from their counterpart wild populations. In order to maintain these
captive, self-sustaining populations, it is necessary to breed them
and not to inbreed them. This frequently requires the transporta-
tion of these animals in interstate commerce in efforts to pair
unrelated individuals. :

Currently, the bulk of captive individuals of many of the endan-
gered species tends to be concentrated in a few States while other
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States have virtually none. Large concentrations of individuals in
one or a few locations leave that population open to total devasta-
tion from infectious disease, sq‘ch as the recent outbreak of New-
castle Disease in southern California during the spring of 1977. It
would be wise to decentralize these captive populations and encour-
age the development of many captive populations of these animals
in a number of States.

Aviculturists today are burdened with paperwork imposed by the
U.S. Fish and Wildlife Service’s|implementation of the Endangered
Species Act. Further, incredible delays from 90 to 120 days or more
are routine from the time of application for a permit to receipt of
that permit. Such delays create intolerable maintenance costs for
surplus animals and taxed to the limit the available space avicul-
turists have for the maintenance of nonbreeding stock.

The AFA seeks relief from current regulations and recommends
the following actions: (1) Capti}‘/e-bred endangered species in the
United States be exempted from current permit requirements for
interstate sale and shipment; and (2) depopulation of endangered
species for Newcastle Disease or other infectious poultry diseases
by the U.S. Department of Agriculture be rigidly supervised by the
U.S. Fish and Wildlife Service, ksuch that endangered species are
not destroyed until proven via laboratory testing that such birds
are indeed infected. ﬁ \

I would like to elaborate on ?at point a little bit. Recently, we
experienced a nationwide outbreak of exotic Newcastle disease
which occurred in the winter ana early spring of 1977. During this
period of time, any bird suspectéd to have been exposed was sum-
marily destroyed without proof of infection.

James Gunderson, an attorney|who is a member of our organiza-
tion, had a flock of some 250 pheasants, of which a number of birds
were on the exposed species list. A number of these birds were
destroyed and then after the facthere found to be free of infection.

I have a letter from Mr. Gunderson that I would like to read at
this time.

For many years 1 have been a breeder df rare and exotic birds. In spite of the fact

that none of my birds were sick or had any signs of Newcastle’s disease, on March 8,
1977, the Newcastle’s task force killed 'all of my birds without making any tests to

determine whether or not they were in fact infected with the disease. While it is
true that I consented to the killing of theke birds, I was informed that the outcome
would be the same whether I consented. or|not.

Being a lawyer by profession, I was well aware that my civil rights were being
totally ignored by the Federal Government. Trying also to be a practical business-
man, I realized that defending my rights vkrould require a great deal of my time and
rgwr}ey, none of which would be tax.deductible since my birds are a hobby, not a

usiness. ‘

I am appalled that our government wili]{spend millions of our tax dollars promul-
gating laws which they label “conservation” but when put to the acid test of

conserving the lives of a species which gs endangered, our government will not
|

spend one cent for test or quarantine facilities to see whether or not those endan-
gered species really have a disease. :

The endangered species killed on my premises included the following: Two pair
Brown-eared Pheasants; two pair Mikado Pheasants; two pair Edward’s Pheasants;
two pair Swinhoe Pheasants; two pair Humes Pheasants; and a trio of Elliott’s
Pheasants.

In addition, I had some extremely rare birds which were not on the endangered
species list, such as Bartlett Bleeding Heart Doves and Tragopan Pheasants.

A total of 250 birds were killed on my [premises, and not one of them had any
trace of any disease of any kind.
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I believe that immediate steps should be taken to stop this outrage on our society.

I might add, to get the Department of Agriculture to slow up its
kill-and-burn policy, we had to take it to Federal court and spend
an extreme amount of funds and manpower to slow down the
process. The litigation is still in trial. They have come up with a
policy that they will test first before they destroy. But the Fish and
Wildlife Service, after many appeals, exerted no effort to resolve
this problem.

In view of that, we are very much in favor of your amendment to
the Endangered Species Act that would encourage arbitration. .

I would also like to encourage an amendment be issued or
brought forth to the Endangered Species Act that would establish a
permit-free system for transportation by interstate commerce to
maintain these captive, self-sustaining populations. That rule has
been passed as of last June. Today I still have to go through the
lengthy permit process in order to ship these animals interstate.

The second point would be to see that the Department of Agricul-
ture is not allowed freely to destroy endangered species before
determining whether they are infected.

Senator CuLver. Thank you, Mr. Jennings. Would you also look
at the rules that are going to be promulgated tomorrow and in the
Federal Register and give your comments on those and how ade-
quately they address some of the matters that you have expressed
concern about in the way of recommended changes.

Mr. JENNINGS. Yes.

Senator CuLver. I appreciate very much your bringing this prob-
lem to our attention and we will review that with the Department
of Agriculture and also with the Fish and Wildlife Service.

Thank you very much for your appearance here today.

Our next panel will be Mr. Golten, Mr. Garrett, Mr. Plater, Mr.
Bean and Mr. Zagata.

Good morning, gentlemen. Would you identify yourselves.

STATEMENTS OF MICHAEL BEAN, CHAIRMAN, WILDLIFE PRO-
GRAM, ENVIRONMENTAL DEFENSE FUND; ROBERT GOLTEN,
COUNSEL, NATIONAL WILDLIFE FEDERATION; THOMAS R.
GARRETT, LEGISLATIVE COORDINATOR, DEFENDERS OF
WILDLIFE; ZYGMUNT PLATER, COUNSEL, AMERICAN RIVERS
CONSERVATION COUNCIL; AND MICHAEL ZAGATA, WASHING-
TON REPRESENTATIVE, NATIONAL AUDUBON SOCIETY

Mr. BeaN. Mr. Chairman, my name is Michael Bean. I am chair-
man of the environmental defense fund’s wildlife program and
author of the book “The Evolution of National Wildlife Law.” It is
a pleasure for me to appear before you on behalf of the environ-
mental defense fund, Natural Resources Defense Council, and
World Wildlife Fund United States.

It is also a pleasure, being born and raised in Fort Madison, to
appear before you, the Senator from the State I call home.

We are here to discuss reauthorization of the Endangered Spe-
cies Act of 1973. Let us be frank in that discussion. There have,
since 1973, been certain developments that have caused some
among you to express concern about the possible consequences of
our efforts to protect endangered species. I want to respond to that
concern in a constructive fashion. I think the best way to do that is
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to take a renewed hard look :1t some of the reasons that moved
Congress to enact this stringently protective law in 1973.

In 1973, Congress was told—and indeed, it was persuaded—that
every species of life, no matter now obscure or apparently worth-
less, offered at least the potential for enormous human benefit. The
extinction of any such species, of necessity an irreversible: fact,
thus constitutes a total and permanent loss of whatever medical or
scientific or other benefit that species might ultimately have con-
ferred on humankind. In 1973, the Senate report that accompanied
the bill which was to become the Endangered Species Act said the
following: : ,

From the most narrow possible point of view, it is in the-best interests of mankind
to minimize the losses of genetic variatigns. The reasons is simple: They are poten-
tial resources. They are keys to puzzles| which we cannot solve, and may provide
answers to questions which we have not yet learned to ask.

Who knows, or can say, what potential lcures for cancer or other scourges, present
or future, may lie locked up in the structures of plants which may yet be undiscov-
ered, much less analyzed? More to the point, who is prepared to risk losing those
potential cures by eliminating those plants for all time? Sheer self-interest impels
us to be cautious.

That is certainly very eloquent prose. But is it any more than
just eloquent prose? Has the promise made in 1973 that the then
apparently valueless creatures would someday significantly benefit
us been fulfilled? Five years is a terribly short time in which to
expect an affirmative answer to that question, and yet the answer
is most definitely yes.

Take the example of the horseshoe crab, not a crab actually, but
rather a crablike marine invertebrate whose closest evolutionary
relatives are thought to be spiders. The horseshoe crab is a truly
ancient creature. It has survived, in pretty much the same form as
it exists today, for some 200 million years. For approximately
199,999,997 of those years, the horseshoe crab offered essentially no
benefit to man. In fact, in commercial shellfishing areas it was
considered a nuisance because it fed upon shellfish. Then, 3 years
ago, it was discovered that the blood of the horseshoe crab can be
used as an extraordinarily sensitiffe detector of bacterial endotox-
ins in intravenous fluids. So sensitive is the crab’s blood that it has
been predicted that this discovery may change the purity standards
for biological tests by a whole ordef; of magnitude.

Another example might be thel armadillo. It, too, is a rather
ancient and curious creature which, in 1973 at least, neither of-
fered any particular benefit to humans, nor did it then appear
likely ever to do so. We know better now, for it appears that the
armadillo may furnish the vehicle for the development of a leprosy
vaccine. This discovery, likewise made in 1975, revived research
efforts that had been moribund for many years. :

Admittedly, neither the horseshoe crab nor the armadillo is an
endangered species, not yet. But |the lesson they teach applies
equally to endangered species and demonstrates clearly that no
species should be considered frivolous and dismissed as offering no
value to mankind.

A second thing which Congress was told in 1973 and of which it
was apparently persuaded is that no species, not even man, exists
independently of all other species. Rather, the fates of species are
interconnected in a variety of still poorly understood ways. Remove
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one species from that intricate web and others will be significantly
affected.

Well, that, too, sounds like a clever statement of ecological
theory. It rolls off the tongue nicely, but who really believes it? Is
there any evidence in the last 5 years to confirm the accuracy of
this dire prediction? Frankly, that is an even more astounding
question to expect an affirmative answer to in the short space of 5
years, and yet, the answer is again “yes.” There is such evidence.

It concerns one of the most familiar of historical extinctions, that
of the ungainly dodo bird, slaughtered to extinction on the island of
Mauritius by Dutch sailors in the 17th century. For 300 years the
world has been without the dodobird; and what has it cost us?
Until last year, one would have had to answer nothing. But last
year a rather startling discovery was made. v

An ingenious scientist pieced together the puzzle of the decline of
the Calivaria tree, a tree once so abundant on the island of Mauri-
tius that it was commercially logged there. Today, of the Calivaria
forests that once covered Mauritius, only a dozen or so trees
remain, each of them more than 300 years old. Why? Because the
Calivaria tree was dependent, totally dependent, upon the dodo
bird, which ate the fruit of the tree and, by grinding its hard seeds
in its gizzard, prepared them for germination. Since the last dodo-
bird died, not a single Calivaria seed has germinated. And thus,
300 years after the fact, we see that the loss of the dodo has cost us
more than we ever thought. Perhaps, because of this last-minute
discovery, it will be possible to save the Calivaria tree, but if not,
who can say what will follow, and when?

These examples show us that in 1973, Congress was not off on a
lark, subordinating the interests of human welfare to the interests
of a few scaly fish or slimy snails. No, it is clear that the interests
of human welfare were always first, and still are. All that you did
in 1973 was to stand firm against a myopic view of the world and
man’s role in it.

You affirmed a view of the world and of man first set forth in
the story of the biblical flood, in which Noah was directed to take
with him into the ark two of “every creeping thing that creepth
upon the face of the Earth.” The Endangered Species Act repre-
sents a determined, perhaps even desperate, effort to keep that
biblical ark afloat. Along the way, it is true that a lot of species
have fallen off the ark, some have even been unwittingly crowded
off by man himself; never before, however, has any species been
intentionally thrown overboard. '

Thank you.

Senator CuLVER. Thank you very much, Mr. Bean.

STATEMENT OF ZYGMUNT PLATER

Mr. Prater. I am Zygmunt Plater, professor of law at Wayne
State University, here today representing the Environmental
Policy Center, the Little Tennessee River Alliance, and myself.

As some may know, I have been associated with the Tellico Dam
case since 1973. I thought that I could serve the committee’s pur-
pose best in these hearings by summarizing the Tellico Dam case
as it was reviewed in the fine hearings held by this committee last
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July, and catching up on the Tellico Dam story under section 7 to
the present. :

I guess I would ask the committee to consider for the moment
what we in Tennessee had to think about back in 1974 when we
began thinking about filing an% Endangered Species Act lawsuit.
The snail darter would be extirpated by Tellico Dam. We felt if
there ever were a honest publié review that weighed the damage
against the protection, that the|public interest would emerge the
victor. - !

However, it certainly didn’t appear that by filing the lawsuit,
and even worse being successful;lg?at the newspapers would report
“Silly Little Fish Stops $100 miilion Dam. Foolish Endangered
Species Act Called Into Question.” The cartoonists and news writ-
ers indeed had a field day.

The danger there was clearly| not just in Tennessee, but that
filing a lawsuit that wasn’t based on the whooping crane, or what-
ever, that we would bring the whole act open to emotional, nonfac-
tual attack, that you know certaiqu did happen.

We sincerely congratulate this committee for taking a topic
which in this city, and elsewhere, has been argued in the most
emotional terms and incited a rigorous factual analysis of the
Tellico case and the entire Endangered Species Act program. Out
of that analysis has come a precedent that is very important for
the act and that proves a lack of substance of many of the same
- arguments we hear today.

The procedure you established was oversight hearing on the act,
insisting on instances, how many obstacles could not have been
resolved through administrative cﬁmsultation, and the answer you
received was none out of thousands of potential conflicts and hun-
dreds of actual conflicts between |species and construction. There
never was a case that could not have been resolved through good
faith consultation. :

Beyond that, the committee has a GAO study done on the Tellico
case, and reviewed the Tellico casel‘ in particular. What was shown
in the case was the TVA had persistently refused to even discuss
with the Department of Interior ahy option for the project except
building the dam as they originally planned it in the sixties. It also
showed through the GAO study that the TVA rushed to complete
the dam since 1973, but it is still probably more profitable not to
destroy the valley by flooding it|than to flood the valley and
eliminate 25,000 acres of farmland, the historical and tourists re-
sources, and so on. o

Your hearings also indicated thajt the snail darter has no eco-
nomic value, no protein value, but it served biologically and in the
public interest terms as a very sensitive indicator of the quality of
that habitat, which after 68 dams,l 2,500 miles of impoundments,
was the last undammed place in Tennessee with those qualities for
human purposes as well. The snail darter, in other words, like
other endangered species, have a utilitarian purpose as a canary in
the coal mines that shows problems to the human environment.

Some Senators on this committee say they now know more about
Tellico than they needed to know, and if this is going to happen—
as you said, Mr. Chairman, if this |is the tip of the iceberg, this
committee doesn’t want to become a|trial court on the Endangered
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Species Act. I am delighted to say on the record, as we see it, that
will not be the case. No. 1, the precedent you have established for
Tellico Dam is an honest, objective review of fact and figures, and
it has established a precedent that no agency is ever going to want
to bring if it can in good faith resolve the issue. .

Second, as the hearing indicates, we have a thousand pages of
hearings showing there never has been such a consultation that
could not be resolved.

Mr. Greenwalt said there are 20,000 potential consultations. I
think your question to Mr. Greenwalt was a good one, what are
those consultations, because as you look at that potential number,
most of those are only potential inquiries, they are not potential
consultations. Under the regulations issued by Interior, it is clear
that the vast majority of potential conflicts will be resolved
ghrough agency screening, without going through the formal proce-

ure.

Finally, I note the amendments that have been offered, and your
amendment which is a vehicle for discussion. I would note on this
amendment, No. 1, that it may take the motivation for many
agencies to comply in good faith on the present section 7 consulta-
tion. )

Second, the decision would be made for the first time to con-
sciously exterminate a species. That decision would be made by
nonelected bureaucrats, instead of in those few cases where a
needed decision has to be made by elected officials.

Finally, I note that the text of the draft that you have submitted
does not provide for an agency specifically to review options. In the
Tellico Dam case, for instance, that was the hard way, not just a
little fish versus the dam, but rather the dam versus the fish and
public interest options.

Senator CULVER. I think it expressly covers that point.

Mr. PLATER. I didn’t see the word in there. :

Senator CULVER. It talks about prudent.

Mr. PLATER. It said “feasible and prudent alternative.”

Senator CULVER. ‘“No reasonable or prudent alternative.”

Mr. PrLaTteER. My concern there, Senator, is that that is a self-
defining objective. For instance, if you have a project to irrigate
Death Valley, damming the Colorado River is probably the only
way to do so. The feasible and prudent alternative test takes the
objective which the agency set out to accomplish, and I am urging
that the legislation be made specific so that not only the specific
objective of the agency in setting out is considered, but all alterna-
tive courses of action to the entire agency action proposed.

Perhaps we could work on making that clear.

Finally, in conclusion, I would arge that the act, indeed, on the
basis of your record, is working and working well. I would urge
that no amendments be proposed unless there exists facts which
indicate that amendments are necessary, and so far, the amend-
ments that we have before us are a good faith try to cure a
problem which does not exist.

Thank you very much. .

Senator CuLvER. Thank you, Mr. Plater. I would like to get all
the statements and then perhaps have some questions.

29-319 0-178-6
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Mr. ZacaTAa. Mr. Chairman, as one who is educated in Iowa and
still has strong personal ties—— L

Senator CULVER. I find that every time I become a subcommittee
chairman, Iowa grows. Every lobbyist is from Iowa. It is really
quite remarkable. Then you can tell me your voting residence and
I am supposed to quake or applaud. If you don’t have an Iowa
lobbyist, go out and get one. We are learning fast around here.

STATEMENT OF MICHAEL ZAGATA

Mr. Zacarta. I am Michael Zagata, director of Federal relations
for the National Audubon Society. I will try to summarize my
statement. . '

Because this morning’s hearings will focus on appropriations
authorization and not oversight, I will direct my remarks to fund-
ing and to the policy which is inexorably set by funding levels. For
further documentation of the National Audubon Society’s views on
the Endangered Species Act per se, please refer to my attached
statement which was presented to this committee in July 1977.

In 1973, Congress enjoyed the accolades of citizens across the
land for the foresight shown in its nearly unanimous passage of the
Endangered Species Act. But, passage of a law is only the first step
in the long battle to halt and reverse an alarmingly escalating rate
of extinction. If the program set in motion by the act is hindered
by insufficient personnel and funding authorizations and appropri-
ations, it is doomed to failure. Without adequate personnel and
funding, the act becomes useless, or worse still, sets up a malfunc-
tioning bureaucracy fraught with‘p{‘oblems. When this occurs, the
intent of the act becomes thwarted and neither the species nor
- mankind benefit. o

Therefore, we look to this committee for courageous leadership,
both now and in the weeks ahead, by reaffirming its support for
the act through reauthorization and recommendations for funding
levels which will allow the program to work as it was intended.

The administration has recommended an authorization of ap-
proximately $16.5 million for the 1979 operation of the office of
endangered species. This figure is woefully inadequate and in fact
should be twice that much, perhaps nearer $35 million.

Many of the problems that have arisen to stir outcries against
the act could have been alleviated had there been sufficient funds
and manpower to administer the program. Research, designation of
critical habitat, species listing, law enforcement, and consultation
. have had to be accomplished in a piecemeal fashion which can lead
to delay. The President has recognized the need for the rapid
identification of endangered species and their critical habitats
where they occur on public lands, and we applaud him for expedit-
ing the process as long as the work is done in a professional and
thorough manner. ‘

The area in need of greatest boosting is the section 7 consulta-
tion requirement which became mandatory as of January 1978.
This program needs an additional $5.1 million and 96 personnel
ceilings. .

Thorough and conscientious consultations between the Fish and
Wildlife Service and agencies engageq in project planning are the
key to the ultimate success of the Endangered Species Act. To date,
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the Office of Endangered Species has conducted thousands of suc-
cessful consultations in its attempt to insure that development and
species survival are compatible. More full-time, highly qualified
staff are imperative to the continued success of the often delicate
consultative process. Part-time, temporary help are often not the
best qualified and do not provide the continuity to ensure the long-
term success of the act. We believe that as this consciousness of
endangered species permeates Federal project planning agencies,
those agencies will seek, if only to avoid undue delay, thorough
consultation with full documentation.

Another area in need of greater funding is the portion of the
program designed for critical habitat identification. President
Carter, in his environmental message of last spring, placed high
priority on an accelerated program for critical habitat identifica-
tion. Let me emphasize that this is an important step toward
identifying potential conflict at an early stage in the planning of a
project, and therefore, increases the likelihood of a good-faith reso-
lution of that conflict. To insure that the inventory is completed
progelc'lly and expeditiously, nine additional personnel ceilings are
neede

It behooves both supporters and critics of the program to support
both the personnel ceilings and funding levels necessary to employ
and equip the most highly qualified research staff available. With-
out such a scientific capability, both critics and supporters of the
act will lose because tradeoff decisions will more likely be based on
insufficient data.

The law enforcement program for the Endangered Species Act is
also understaffed and underfunded. Without a strong law enforce-
ment arm, we undercut our role as a leading nation in the battle to
stop international traffic in threatened and endangered species.
This aspect of the endangered species program needs an additional
$1 million and 20 personnel ceilings.

Mr. Chairman, because of the foresight of this subcommittee and
the entire Congress, our Nation has taken steps to halt the devas-
tating decline of whooping cranes, condors, and eagles, just to
name a few of the endangered species. We firmly believe that with
increased support through generous funding and personnel ceilings,
and with the support of this subcommittee for parallel programs
such as the nongame legislation and the Fish and Wildlife Coordi-
nation Act, that our Nation will maintain its rich floral and faunal
diversity and endangered species list will eventually become
shorter rather than longer. ‘

The National Audubon Society looks forward to working with the
subcommittee as it champions the defense of the values exempli-
fied in the landmark Ehdangered Species Act, and we again thank
you for this opportunity to present our views.

Senator CuLVER. Thank you very much, Mr. Zagata.

STATEMENT OF TOM GARRETT

Mr. GARRETT. Mr. Chairman, I am Tom Garrett, legislative coor-
dinator for Defenders of Wildlife. In my case, I helped lobby the act
through in 1973. I have helped through the years to try to see it
was decently administered and enforced.
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It has been 12 years since Congress passed the Endangered Spe-
cies Act of 1966. Since that .time, the legislation has been twice
rewritten and strengthened. ‘Eve‘h so, this same period has been
beyond doubt the most disastrous|decade for wildlife in the known
history of the planet. Vast tracts|of forest throughout the tropics,
both lowland and mountaine, Wiqh diverse populations of wildlife
only a few years ago, have been utterly destroyed and the pace of
destruction is intensifying.

I had occasion to fly over Montana last summer. I was absolutely
shocked at the appearance of mountain backbone of the inland. I
had heard that was the case, and I couldn’t believe it until I saw it.

Direct pressure on wildlife has almost everywhere mounted.
Poaching in Africa has reached the level of organized extermina-
tion. The situation is only a little better in Asia and Latin Amer-
ica. Species which seemed reasonably secure only a few years ago,
such as Grevy’s zebra, are facing imminent extinction, or may be
already gone. God only knows, for example, if the sable antelope
has survived the Angolan Civil War.

Yet even today the destruction and endangerment of wild species
is being powerfully abetted by American industry, especially the
fur industry. It is a striking fact that during a time when wildlife
numbers are plummeting worldwide, the importation of wildlife
products into this country, and the use of domestic wildlife prod-
ucts, is increasing dramatically. Imports of items manufactured
from wildlife increased from 1.7 million in 1972 to 91 million in
1976. Imports of skins and hides rdse from 910,000 in 1973 to 32.5
million. Game trophy imports rose from 2,800 in 1973 to 34,000. In
these same years, the status of crocodilians throughout the world,
of sea turtles throughout the world become desperate.

Just as the amounts imported have soared, the prices command-
ed by many such products have |mounted astronomically. The
House Committee on Merchant Marine heard testimony recently
that the price of ivory has risen terfold or more since 1970 to $30
or more a kilo. Prices paid for Grevy zebra hides have increased
from $150 a few years ago to $2,000 ltoday in New York. This zebra
is, accordingly, facing extinction, along with Hartman’s Mountain
and Cape Mountain zebras.

We submit that enforcement effort m.ust rise commensurately to
the traffic it is supposed to regulate. We also submit that if en-
forcement is to succeed, and if actions are to prevent extirpation of
species, rather than to simply react too late, as is probably the case
with the zebras mentioned, we must|ban the importation of entire
classes of product. :

Senator CULVER. Entire classes?

Mr. GArrerT. Entire classes. For example, all ivory, all crocodile
products.

Senator CuLver. You say we should ban that on a unilaterai
basis in the absence of an international agreement?

Mr. GarrerT. The international conference has listed six turtle;
we have listed three. One of the turtles that is listed is being
routinely imported into this country. It is plainly illegal.

Senator CuLver. What are you saying, that the extent of effec-
tive international enforcement in some of these categories is so
unsatisfactory that we have to take!| unilateral action, or what?
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Mr. Garrert. Obviously, the stronger action we take—we are in
the market for a more number of these products.

Senator CuLver. Do you feel that the current international effort
with respect to listing endangered species is sufficient? Again, that
gets to be a question of subjective judgment. I mean generally.

Mr. GARgrerT. The listing under the international convention is
probably satisfactory. It is a question of worldwide enforcement. 1
might say we are behind the international convention in listing. A
lot of nations—well, some nations are enforcing it, but a great
many are not. And that is especially true of Third World nations,
who don’t have the enforcement personnel and have cash flow
problems.

I estimate, conservatively, that at least 100 animal species will
become extinet in the next 10 years, and that the U. S. Govern-
ment, either through direct action or by its failure to take action
open to it, will bear responsibility for up to half of these extinc-
tions. I will get the draft paper to the committee I hope before you
close your record. .

I think I will go to section 7. Section 7 has two distinct parts. The
first part imposes a positive duty on U. S. agencies to use existing
programs to carry out purposes of the act, and to carry out conser-
vation programs in consultation with the Secretary. This require-
ment has been sedulously ignored. No legal history has been devel-
oped for the reason while it is sometimes possible in court to enjoin
agencies from clear violations of a law, it is evidently almost impos-
sible to force them to undertake positive programs. If these re-
quirements were to be carried out with alacrity by U. S. agencies,
including AID and other international entities, this would probably
save for the time being at least a considerable number of species.

Senator CULVER. You are really saying AID is not doing enough
to enforce this? ‘

Mr. GARRETT. AID is doing an enormous amount, for example, in
Costa Rica.

Senator CuLver. You can give me examples for the record. Is
that what you are saying?

Mr. GARRETT. Yes.

Senator CuLveER. Whatever examples you can provide, I would
appreciate them.

Why don’t we wrap this up, Mr. Garrett, because we do have a
time problem.

Mr. GARrETT. I just want to make one comment on the obscure
species.

The obscure species which have figured in certain recent contro-
versies are, in particular, part and parcel of very specific environ-
ments. Their disappearance, almost invariably, signals the func-
tional end of the habitat in which they lived in whatever region, in
whatever river system comprised their range. Their disappearance
signals the end perhaps of free flowing, unpolluted water on a
river, the end of inland marshes in a region. It also signals the end
of any bond that it had with the land. As a species, they are,
admittedly, insignificant, but in the totality of their environment,
it is something else.

Now, I want to make a couple remarks about the amendment I
saw. We oppose the amendment. We don’t think it is necessary. We
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think most of the growing pains \could be gotten over administra-
tively with certain massaging by the committee.

In any case, as I understand it, it sets up appointed heads of
seven agencies, four of which are themselves neck deep in pork
barrel projects, all of which are vulnerable to pressure both from
each other and from authorization and appropriation committees,
to sit in judgment on the existence of species. It seems to us you
ought to at least require that elected officials sign the death certifi-
cate before it is finally executed..

Senator CULVER. Unfortunabelyl you might get too long a line
ready to do that. ‘

Mr. GARRETT. It seems to me those officials, if the committee
doesn’t want to handle it, ought to be the President or the Gover-
nor or Governors of the States involved.

Senator CULVER. You are sayin.L,r the Governor involved in the
State ought to do it? ! '

Mr. GARRETT. Well, the President certainly.

Senator CuLver. The President o‘\ught to do it? Do you think that
is better than an interagency board? Is that a preferable form?

Mr. GARRETT. It seems to me if| the board makes a decision, it
ought to be unanimous. It seems to/me the President ought to have
to sign off on it. It is a pretty irrev cable thing, extermination of a
species. o r

If you are going to inject economic considerations into the act,
you ought to do it in a creditable manner by requiring that the
committee reassess the economic bpneﬁts, using realistic discount
rates, and taking fully into account the probable appreciation of
assets to be sacrificed. A realistic|economic assessment would of
itself relieve such committee of any need to look further in most

cases. ‘
If the economics of the projects }’W in dispute had been realisti-
cally considered in the first place, there would have been no hear-
ing here today. o

So, we urge the committee to drap the amendment from consid-
eration and to concentrate instead on funding the act properly, and
making sure that it is administered and enforced.

Senator CULVER. Thank you, Mr. Garrett.

STATEMENT OF R(ﬁBERT GOLTEN

Mr. GoLtEN. Mr. Chairman, we have prepared a thoughtful 14-
page statement which I wouldhké to submit to the committee.
Essentially, we support the increase jof funding levels for the Office
of Endangered Species, and have asked in our statement that the
committee consider elevating those funding levels for a 3-year au-
thorization level of $75 million, $10 million for the analogous office
in the Department of Commerce. : '

Second, we think the Endangered Species Act, as it was amended
in December 1973, is working well, and we would urge the commit-
tee to leave it intact. o

I would like to just briefly bring before the committee a couple of
experiences we have had, and I, personally, was involved in these
experiences in dealing with the Endangered Species Act, particu-
larly section 7 as it is written. I think these instances are illustra-
tive of the fact that the statute is operative and works well and
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should be left alone, at least for the time being. We think the need
for midcourse correction is not present.

We were asked in 1975 to look into a confrontation between the
Federal Highway Administration and some naturalists and biolo-
gists, including the Fish and Wildlife Service, in Mississippi. At
that time there were 40 birds remaining in a very endangered
subspecies of the Mississippi Sandhill Crane, and the Federal High-
way and State Highway Department in Mississippi were planning
to run the extension of Interstate 10 rights through the remaining
habitat for the birds. ’

We went down to Mississippi and tried to talk to the State
highway department and the Federal Highway Administration,
and we were unsuccessful in persuading them to reroute the high-
way. At this point in time there had been no court cases under the
Endangered Species Act, and nobody was quite sure what Congress
intended. ‘

We were unsuccessful in trying to persuade the highway people

that Congress meant what appeared on the face of the statute. So,
we did have to go to court.
" There was an earlier reference this morning by one of the wit-
ness to the wealth of litigation that has been generated by section
7. Indeed, in the 4% years of the exitence of the statute, to my
knowledge, there have only been three court cases. Ours was the
first one, and it was the only successful court case I know of, other
than the Tellico Dam case, which is pending in the Supreme Court,
that has been litigated under section 7.

In that case, we went to court not to stop a highway, but simply
to achieve some modification, particularly the site of an inter-
- change. If they were going to leave the interchange where it was,
which was next to the critical habitat, the spawned development
would have eliminated that land. They purchased land contiguous
to the interchange to protect it for the crane.

We were successful in court. The highway has been completed
with some modifications that the court required. And indeed, those
modifications would have been achieved administratively if the
Highway Administration had really felt that Congress was serious
about the Endangered Species Act; there would have been good-
faith consultation if the Highway Administration knew then what
they know now.

The second illustration I would bring before you is a case down
in South Carolina in the Francis Marion National Forest and the
4,500-acre ’'on Swamp, a habitat for the Bachman’s warbler, which
is a very, very rare and unique bird. There were some biologists
and naturalists around the Charleston area who were concerned
about the plight of this animal, and were particularly concerned
that the Forest Service was planning on clearing this swamp. They
asked us to come to South Carolina and intervene.

We did go to South Carolina and talked to the biologist. Then we
talked to the Forest Service. We arranged to avoid a courthouse
confrontation by setting up a three-member arbitration panel, with
wildlife experts from the U.S. Forest Service, Fish and Wildlife
Service, and the Wildlife Society.

. They held hearings. They made an onsite visit to the site where
the Forest Service was planning to clear, and ultimately issues a
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final report for recommendationLWhere timber harvesting should
take place and where it should not. All parties are satisfied. The
Endangered Species Act operated|in a fashion to effectuate a result
which was satisfactory to both sides.

We think that that case is especially illustrative of what has
been happening, that agencies have become sensitive to congres-
sional intent. They haven’t been stopping projects. Projects that
have a good deal of rationale have been modified to accommodate
the existence of rare and endange‘:%}ed species of plants and animals.

In short, the act is working.. We would urge the committee to
keep the act intact. ‘

Senator CULVER. Let me say how much I appreciate the state-
ments that we have just experienced from this panel. I think they
are very eloquent and extremely informative.

I might say that my home McGregor, lowa, which has a popula-
tion of about 900 people, and overlooks the Mississippi River, was
the site of the first wildlife school in America. It was started about
1918, and it ran pretty constant until 1941. The house I live in was
built to accommodate the professors and students that came
mainly from Iowa colleges and universities but also from elsewhere
around the United States every' August for a 2-week program. It
was a prototype for some of the schools which grew later in Colora-
do and elsewhere. My family and 1 actually live now in the build-
ing this program was conducted every year and where visiting
lecturers and students took their meals. They taught everything
from archaelogy to astronomy, Indian history, and botany. They
had a very, very remarkable curriculum and some outstanding
pioneers in the disciplines and fields that concern your organiza-
tions.

So, I have a special interest in the history of this movement, and
I am personally reminded by the rare opportunity I have to live in
such a location. .

I believe I recognized in my opening statement that the consulta-
tion process, I feel very strongly, Ml take care of most of the
conflicts that develop between projects and the Endangered Species
Act, and I do believe that WhateverTis done, we have to make sure
we have a very strong and good-faith consultation.

It does seem to me however, that there is a very real need for
some kind of a safety valve for those instances, and I acknowledge
they are likely to be few, but there are going to be more than have
been suggested here, where the process doesn’t work. I don’t think
anyone can guarantee there never vs{ill be irresolvable conflicts. If
they are so sure there will never be any irresolvable conflicts, I
don’t think anyone should be against this board, since the Board
can only review irresolvable conflicts.

Mr. Plater, you mentioned, if I recdll correctly, in your testimony
your concern with weakening the cor#sultative process itself by the
mere existence of an amendment. I think in fairness you haven’t
had an opportunity to review it carefully yet. And I do invite all of
you to do that. We genuinely want your thoughts and criticisms,
whether they are flat-out rejections,| but hopefully more positive
suggestions for improving it. '

But as explicitly stated in this amendment no case is accepted by
the Board at all unless the members are satisfied that the consulta-
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tion process has been completed in good faith. That will be an
essential prerequisite for them to even entertain the petition. Tel-
lico is the flashpoint on this issue, and has, as you properly pointed
out, brought home the very dramatic facts and contributed a great
information and misinformation on this issue. Nevertheless, I think
we should be aware that Tellico is not an abberation. According to
the Fish and Wildlife Service, there are some dozen projects which
appear to pose a very fundamental conflict with the act. Tellico
may be first, but it ain’t going to be last.

Now, in addition, we have heard that GAO suspects on the basis
of preliminary inquiries that the Service is dragging its feet in
some cases on listing species which could cause conflicts. They are
sensitive to the politics of this situation and, it may be having a
chilling effect their ability to properly implement the Act. There
may be a number of instances that fall in that general category, in
addition to the ones we already see taking shape on the horizon.

So it seems to me what you realistically have to contemplate,
those of you who are in support of this act, is what is going to
happen, who is going to choose, who is going to decide, what is
going to happen here. Are we going to have political action that
results in general grandfathering for all projects completed at some
point before this act was originally enacted in 1973? Are we going
to have specific exemptions of particular projects by Congress
where the interest groups hammer it out, and special interest bring
all pressure to bear from every spectrum on Congress who will
make these judgments on an ad hoc basis? Are you going to have a
decision by individuals other than Congress; individuals who will
be subjected to even more intensive political pressures? I think it is
something to consider. .

For instance, there have been suggestions we ought to let the
President or the Secretary of Interior make the decision as to
whether a project should be exempted. We have other amendments
pending that have been authored by other Members of the U.S.
Senate. Let the Governor of the State involved decide; that is one
that is pending. Each of the 50 Governors decides what goes on in
their particular jurisdictions.

That interdependent web that Mr. Bean speaks of is somehow
appreciative of the multiplicity of state jurisdictions. We have
enough trouble in Africa where we haven’t drawn the lines with
much sense historically. Are we going to do it with the environ-
ment with greater success? I think you, Mr. Bean, have indicated
what a fruitless and futile exercise that would be given the nature
of the world we live in.

How are we to deal with that responsibility, or if in fact can we
ever deal with it, because these mysteries have posed questions for
humanity ever since the first person took a bite of the apple, or
however else they got ready to think about it.

That is where we are. We are between a rock and a hard place.

- What I would like to elicit from all of you would be your most
serious and responsible consideration of this particular proposal.
What ideas do you have for improving it? It is a tentative proposal.
It is a vehicle to try to get some serious discussion stimulated.
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Frankly, we are very reﬂmticahy going to be voting up or down
on this bill before too long. We v&?\ould like very much if you would
be good enough to provide us with your thoughts on it.

Mr. GoLTEN. Senator Culver, I quickly read the draft. It did not
appear there was a requirement of a certification from the Fish
and Wildlife Service or the Secretary of Interior that consultation .
had been in good faith.

Senator CULVER. We require them to respond to the project
agency’s petition within a time certain and to give their views on
whether the requirements of the consultation process described
have been met. That is in the draft.

Mr. GoLTEN. I think if the Secretary were required to certify as a
predicate for further—— ‘L

Senator CULVER. The Secretary of Interior?

Mr. GorteN. The Secretary of Interior. :

Senator CULVER. Why don’t you take a look at this and give us
some specific thoughts. ‘

Mr. GoLTEN. The other question is it appears this amendment
would go well beyond the Tellico situation, as I read it. It applies to
not just projects which are substantially completed at the time
there is discovered a conflict between a project and an endangered
species, but it would apply to all |projects, even those not begun.

Senator CuLvER. That’s correct.

Mr. GoLTEN. We would urge if the committee is going to think
?_long these lines, this amendment be confined to Tellico type situa-

ions.

Senator CULVER. I have to be downtown at 1 o’clock. If we could
get your thoughts for the record, w would appreciate that.

Mr. Plater, did you have something else?

Mr. PLATER. One thing I would like to submit for the record. We
have noted there is no evidence ‘oﬂ; the record that the act is not
working. I have three documents that I would like to put on the
record. The first is a letter from Secretary Andrus requesting TVA
to please consult after 5 years. The second and third are letters
from TVA. |

Senator CuLVER. Without objection, they will be made a part of
the record.

[The letters referred to follow:]

U.S. DEPARTMENT OF THE INTERIOR,

OFFICE OF THE SECRETARY,
Washington, D.C., March 16, 1978.

Mr. LYNN SEEBER, |

General Manager, Tennessee Valley Authority, Knoxville, Tenn.

-~ Drar MR. Seeser: This is to request that the Tennessee Valley Authority reini-
tiate consultation under Section 7 of the Endangered Species Act of 1973 with
respect to the Tellico Reservoir Project.! The | purpose of such consultation would be
to obtain current information on the status of the species and TVA’s activities and
an opinion of the Fish and Wildlife Service a‘g to the impacts upon the snail darter
and its critical habitat of undertaking the Tellico Project modifications referred to
in GAO Report EMD-77-58.2 The principal alternative envisioned by the Comptrol-
ler General—which would require the removal of a portion of the dam and the
conversion of Tellico from a reservoir project to a free-flowing river-based agricul-
tural, economic, recreational, and cultural development project—is one which has
the potential of preserving the snail darter d its critical habitat while yielding a -

1 This procedure is specified at 50 CFR §402.04(bX1) [43 Fed. Reg 876 (January 4,1978)].
2 Comptroller General of the United States, the Tennessee Vally Authority’s Tellico Dam
Project—Costs, Alternatives, and
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higher economic return than a reservoir project. This alternative has not been the
subject of prior consultations under Section 7 of the Endangered Species Act.

We further recommend that you promptly undertake the remaining cost and
remaining benefit analysis of the Tellico Project and its alternatives which the
Comptroller General recommended that you submit to the Congress. This Depart-
ment is prepared to provide you its initial suggestions on the development of the
alternatives, as well as to comment upon the methodologies, data bases, and result-
ing analyses used in the study. Only in this way can informed decisions be made on
the full range of available alternatives for preserving the snail darter and recouping
the investment in the affected portion of the Little Tennessee Valley.

We urgently recommend the completion of the recommended study and of Section
T consultation. For reasons stated in the GAO Report, the Congress, the Executive,
and the Supreme Court do not have a true account of the present merits of
alternatives to the Tellico Reservoir Project. Furthermore, during the extended
period of time it will take to prove the success or failure of snail darter transplant
efforts, the present dam structure may be contributing to the demise of the popula-
tion of snail darters in the Little Tennessee River. The sooner this study and
further Section 7 consultation can be concluded, the sooner informed decisions can
be made as to whether project economics justify the closing of the dam gates and a
conscious extirpation of a species, either now, or at some point in the future when
transplant success can be evaluated, or at all. In view of GAO’s projections of
comparatively greater economic benefits to be derived from alternatives (which
would also promote darter preservation), the public interest demands that this
evaluation be undertaken at this time.

I am providing the Director of the Office and Management and Budget and the
Chairman of the Council on Environmental Quality a copy.of this letter, in part
because of the Comptroller General’s recommendation that they participate in the
recommended cost-benefit study. I would suggest that appropriate staff of our four
offices, together with representatives of the General Accounting Office, meet at
OMB osq Marclh 23, 1978, to commence formulation of the cost-benefit study.

incerely,
~ Ceci. D. ANDRuUS, Secretary.
TENNESSEE VALLEY AUTHORITY,
Knoxuville, Tenn., March 31, 1978.

Hon. CeciL D. ANDRUS,
Secretary of the Interior, Washington, D.C.

Dear Mr. Secrerary: This is in further response to your March 16 letter to Mr.
Lynn Seeber, our General Manager.

We welcome the opportunity to discuss the snail darter matter. The discussions,
however, should be held on a basis other than the narrow confines of your letter.
They certainly should be directed to the transplantation of snail darters to other
suitable rivers in an effort to assure the species’ survival, and also permit the
project’s completion and use on the basis on which Congress has made appropri-
ations for the project. The Senate and House Appropriations Committees’ reports
for 1975, 1976, and 1977 direct that the Tellico project be completed as quickly as
possible in the public interest; Congress has appropriated funds to complete the
Tellico project based on those reports and with full knowledge of the conflict’
between the project and the snail darter; and the specific provisions of the 1977
Appropriations Act (Title IV of Public Law No. 95-96, 91 Stat. 797 (1977)), make $2
million in appropriations available to TVA for transplanting endangered species “to
expedite project construction.” Congress is presently considering the Administra-
tion’s budget which requests $1.846 million to complete Tellico. Under these circum-
stances, it is clear to us that TVA is not at liberty to ignore these congressional
directives and abandon the Tellico project as planned and built. Consequently, we
are unwilling to discuss the alternative mentioned in your letter,

We recognize, of course, that the Comptroller General’s report to Congress on
Tellico recommended that the project be restudied to determine whether it should
be used or scrapped in favor of an alternative use of the Little Tennessee River
Valley. We informed Congress that we did not think that the factual material
reported by GAQO supported its recommendation and that the recommendation
should not be followed. We pointed out that this project was studied in 1977 by a
team from OMB, CEQ, and TVA, as a part of President Carter’s review of water
projects, and found to have a remaining cost benefit ratio of 7:1. Congress has not
acted on the GAO recommendation, and until it does, we cannot act on such a
recommendation that is contrary to express congressional directives. As you may
know, this report has been heavily criticized, even by one of the Congressmen who
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asked for it (124 Cong. Rec. H1462 (daily ed. Feb. 23, 1978) (remarks by Rep.
Duncan)). 1

Among other considerations, in light of Congress’s action and the advanced stage
of the Tellico project, it is our view that the best way to accommodate both the snail
darter and the Tellico project is through transplants to other suitable habitats.
Congressional action appropriating funds for construction of Tellico, and to “relo-
cate” the darter, clearly compels this view. Accordingly, we believe that a meeting
to discuss further transplants would be productive and in furtherance of the spirit
of both sections 3 and 7 of the Endangered Species Act and Public Law No. 95-96.

We are puzzled by the U.S. Fish and Wildlife Service’s repeated denials of our
permit applications to transplant snail darters to other suitable rivers. These pro-
posed transplants are designed to establish new populations to better assure the
species’ survival. Our proposals to transplant snail darters to a Holston River site
previously identified by TVA and the Service as a priority transplant site, are
_ biologically sound and are in accord with the intent of Congress, specifically Title
IV of Public Law No. 95-96, 91 Stat.' 797 (1977), which provides for transplants “as
may be necessary to expedite project construction.”

The transplants contemplated by PubliclLaw 95-96, however, are being prevented
by the Service’s repeated denials of our transplant permit applications. Moreover,
while the Service rebuffs all TVA attemgts to establish new populations of snail
darters, your Solicitor recently stated in an appendix to TVA’s brief in the Supreme
Court in the Tellico/snail darter case:

“Since closing the dam and filling the reservoir would immediately make trans-
plantation efforts impossible, it follows that Congress specifically contemplated in
the appropriations act itself that dam closure must await evidence of a successful
transplant [at 10A].”

The Department of the Interior apparently takes the position that closure of the
dam must await a successful transplant; while at the same time denying all trans-
plant applications. Not only are these positions inconsistent, but the continuing
refusal to grant the requested transplant permits is, in our opinion, a frustration of
the purposes of Public Law No. 95-96.

In light of express congressional intent that transplants continue and the biologi-
cal good sense of expanding the snail darter’s range, we request that the Service
reconsider the denial of our most recent permit application. Qur people are availa-
ble to provide the Service with any additional information which might be helpful
in reviewing our permit application. If another application is needed, please let us
know. We have asked Dr. Thomas H. Ripley, Director of TVA's Division of Forestry,
. Flisheries, and Wildlife Development, to arrange a meeting to discuss further trans-

plants.

This brings us to two points of serious concern to TVA. Your Solicitor, in an
appendix to TVA’s brief before the Supreme Court, suggested that TVA has not
consulted with your Department about the Tellico/snail darter problem as required
under section 7 of the act. We have cooperated and consulted fully with the Service
about the conservation of the snail darter from the very outset of this controversy
and have tried our best to resolve the problem. Our efforts to conserve the snail
darter began shortly after the fish’s discovery and over a year before it was listed as
endangered. Our efforts were coordinated with your staffs; biweekly progress re-
ports and special reports were furnished to keep them current on all significant
efforts and developments that occurred; staff consultation meetings were held at
various stages to plan certain steps or resolve disagreements; and numerous other
conversations, discussions, and meetings we: e held along the way. Dr. Williams of
the Service testified that TVA had “always cooperated fully” and given the Service
“any information” requested. In Mr. Greenwalt’s October 12, 1976, letter to TVA,
giving us the Service's biological opinion on the effects of Tellico on the snail darter,
he stated that “your agency’s cooperation in the consultation process on the Tellico
Dam project has been appreciated.” Indeed, gven though TVA disagreed as to the
biological desirability of the Service’s plan to restock the Little Tennessee River
with snail darters because the fish is unable to naturally sustain a population there,
TVA assisted in those restocking operations. In short, we have consulted and cooper-
ated with your Department in every reasonable way to conserve the snail darter
short of scrapping the virtually completed Tellico project—a project which we have
been directed repeatedly by Congress to complete in the public interest.

The basis given for your Solicitor’s statement that TVA has not consulted is that
TVA has been unwilling to discuss what he tirms an “alternative’” to Tellico which
would allow preservation of the darter. The “alternative” suggested in the appendix
to the TVA brief and in your letter to Mr. Seeber is a scenic river development
which calls for the complete abandonment of the Tellico project and its major
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purposes of flood control, hydroelectric power, navigation, and employment opportu-
nities, and for the waste of over $50 million in publicly invested funds. The hydro-
electric benefits cannot be denigrated by saying that they are small as compared to
the whole of TVA, the Nation’s largest power supplier. For example, Tellico would
provide more electricity than was generated at several of TVA’s dams (Chatuge,
Nottely, South Holston, Watauga, Boone, Melton Hill, Tims Ford) in the year
ending September 30, 1977. The Government, as well as other knowledgeable indi-
viduals and entities, is now recognizing that the country must utilize these renew-
able nonpolluting sources to help alleviate the increasingly acute energy problems.
We simply do not think that the act contemplates the abandonment of a congres-
sionally authorized project such as Tellico which was over three-quarters complete
when the species was discovered and listed as endangered. Neither do we.think that
section 7 requires “consultation” about an “alternative” which requires scrapping
the nearly completed project. As the district court expressly held:

“Completion of the dam and impoundment of the river are integral parts of a
project begun almost a decade ago. TVA has been moving toward this goal since
ground was first broken. When the snail darter was listed on the endangered species
list in November 1975, TVA was fairly close to completion of the project which has
been consistently funded by Congress since 1966.

“The nature of the project is such that there are no alternatives to impoundment
of the reservoir, short of scrapping the entire project. Modifications or alternations
to the project cannot be made at this time which will insure compliance with the
Endangered Species Act. Requiring TVA to consult with other agencies about alter-
natives not reasonably available to it would be to require TVA to perform a useless
%gg%l;]re” [Hill v. Tennessee Valley Authority, 419 F. Supp. 753, 758 (E.D. Tenn.

Finally, we request that you consider the cavalier manner in which the Service
handled TVA’s petition to delist the Little Tennessee River as critical habitat for
the snail darter. By letter dated February 28, 1977, we sent you a copy of TVA’s
petition to delist, the original of which was mailed the same day to the Director of
the Service. Because of the importance of the matter to TVA and the region, we
asked for an opportunity to meet with you and discuss the matter in some detail.
Your April 18 reply, signed by Jim Joseph, suggested that a meeting be deferred
until the petition had been thoroughly reviewed.

On December 5, 1977, over nine months after the filing of the petition to delist
and after several TVA inquiries about the petition, we were informed by letter from
the Associate Director of the Service that the petition had been denied. No consulta-
tion with TVA had occurred. No notice that the petition was being reviewed had
been published in the Federal Register, and the December 5 letter gave no reasons
for the denial. In fact, the letter stated that the petition had been indirectly denied
as a part of the Service’s July 6, 1977, denial of TVA’s application for a permit to
transplant snail darters. Yet, TVA was not informed of this until December 5, 1971,
over five months after the decision was apparently made. Even then, there was a
great deal of confusion in the Service about the status of the petition, as several
Service staff members familiar with the petition informed TVA staff in late Novem-
ber that a decision had not as yet been made.

We feel that a matter of this importance should receive the thorough review
suggested in your letter to us rather than being denied indirectly as a part of the
denial of another separate matter. The petition was supported by detailed biological
evidence which, as far as we know, is essentially undisputed; and we believe that if
it receives a thorough, objective review it will be granted.

Again we want to emphasize our desire to work with the Service to conserve the
snail darter. Through the combined effort of our organizations and through trans-
plants of snail darters to other suitable rivers as contemplated by Public Law No.
95-96, we believe that a successful accommodation of both the project as now built
and the snail darter can be achieved.

This letter reflects the views of myself and Director Jenkins; and Director Free-
man will respond separately.

Sincerely yours,
AUBREY J. WAGNER, Chairman.

TENNESSEE VALLEY AUTHORITY,
Knoxville, Tenn. April 6, 1978.

Hon. CeciL D. ANDRUS,
Secretary of the Interior, Washington, D.C.

Dear MR. SecreTARY: This is my response to your letter of March 16 to TVA
requesting consultation on the Tellico Project.



90

I am much less concerned about the Lnail darter than I am the people in the
Tellico area who are without jobs, people whose welfare is endangered by this
seemingly endless dispute. I take your letter as an offer to apply some common
sense to the current impasse by fashioning a reasonable compromise that will
enable the government to complete the project promptly.

In my view, such a compromise project must provide jobs for people in the area as
well as other benefits for present and future generations that will maximize the
government’s investment.

I have made no judgment on the Tellico Project, but I have been briefed by the
TVA staff. Based on that briefing, I believe such a compromise is possible under
existing law. There are alternatives to the current Tellico proposal other than
scrapping the project. The TVA staff is now studying such alternatives.

For example, one option would be to utilize the near completed dam as a “dry
dam.” Such an alternative project would provide more flood control protection in a
severe flood than the existing project; would provide food from the rich bottom land
valued in excess of $5 million per year, rather than a small quantity of hydropower
(less than Y% of 1 percent of TVA’s needs) with a comparable or smaller value;
would maintain a free-flowing stretch of river for recreation rather than forming a
lake; would preserve the ancestral home |of the Cherokees as a source of tourism
rather than flooding these artifacts; and| would provide industrial sites and jobs
comparable to the existing project.

1 do not know whether such a redesigned project would be superior to the current
design or not because the TVA staff studies have not been completed, and there has
been little or no public discussion of the cognparative benefits of the two approaches
by the public. I do know that such a project is a possibility.

Another possible option for compromise would be to go ahead with the industrial
development immediately and monitor the|snail darters in the Hiawassee Reservoir
for a period of three years, and if the fish survive, TVA would then be free to form
the lake if that best served the public interest.

The choice is not the snail darter or the dam. The industrialization and other
benefits to the economy can take place with or without another lake as soon as the
controversy can be settled and the choice| industrial sites TVA now owns can be
made available with certainty. o

A decision by the Supreme Court will not end this controversy because each side
has stated it will carry on the fight in another forum if it loses. The current
litigation and dispute can thus lead only to further delay and waste of the taxpay-
er's money. And contrary to the TVA position, forming a permanent lake is not
gl;etalfto the Tellico project and may not even be the option with the greatest public

nefits. b

1 therefore favor consultations to review the possible alternatives under existing
law with an early deadline to hammer out a compromise that places the highest
priority on benefits for people. I also favor asking the court to defer judgment on
this case for a six-month period to permit {:he parties to work out, such a compro-
mise in the public interest.

Sincerely,
S. Davip FReeMAN, Director.

Senator CuLveRr. Thank you all for your participation.
Cth}e subcommittee will stand in recess until further call of the
air. .
[Whereupon, at 12:55 p.m., the lsubcommittee was recessed, to
reconvene subject to call of the Chair.]
[Statements submitted for the record by today’s witnesses follow:]
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PREPARED STATEMENT FOR PRESENTATION TO THE
SUBCOMMITTEE ON RESOURCE PROTECTION OF THE SENATE ENVIRONMENT
AND PusLIc Works CommiTTee -- 13 AprIL, 1978
C.W, HarT,_JRy

My name 1s C.W. HART, JR., AND I AM AT PRESENT ASSISTANT
10 THE DIRECTOR OF THE HATIONAL Museum oF NATURAL HisTory.
I Am AN INVERTEBRATE ZOOLOGIST BY TRAINING, AND HAVE PUBLISHED
overR 50 PAPERS AND ONE BOOK ON THE SYSTEMATICS AND ECOLOGY OF
CRusTACEA. IN ADDITION, | HAVE PUBLISHED A BOOK ON THE POLLUTION
ECOLOGY OF FRESHWATER INVERTEBRATES, AND AM CURRENTLY WORKING ON
ANOTHER ON THE POLLUTION ECOLOGY OF ESTUARINE INVERTEBRATES.

For Two YEARS I HAVE BEEN CHAIRMAN OF A STANDING COMMITTEE
AT THE SMITHSONIAN CHARGED WITH UNDERSTANDING THE WILDLIFE LAWS
AND RELATING THEM TO OUR WORK. FOR A SIMILAR TIME [ HAVE BEEN
A MEMBER OF THE ASSOCIATION OF SysTEMATICS CoLLECTIONS' COMMITTEE
ON SYSTEMATICS AND THE LAW, A COMMITTEE WITH A SIMILAR CHARGE BUT
WORKING FOR THE SYSTEMATICS COMMUNITY THROUGHOUT THE COUNTRY,

I SHOULD ALSO PREFACE THESE REMARKS WITH THE STATEMENT THAT
WHAT ] SAY DOES NOT NECESSARILY REPRESENT OFFICIAL SMITHSONIAN
INSTITUTION POLICY, RATHER, MY REMARKS ARE BASED ON PERSONAL
OBSERVATIONS AND FEARS CONCERNING THE EFFECTS, AND POTENTIAL
EFFECTS, OF WILDLIFE LEGISLATION ON THE SCIENTIFIC COMMUNITY,
WHILE MY OPINIONS ARE CERTAINLY NOT UNANIMOUSLY CONCURRED WITH,
THEY REPRESENT THE OPINIONS OF WHAT [ BELIEVE TO BE A LARGE
PORTION OF THE SCIENTIFIC COMMUNITY. ALBEIT, A PORTION THAT
IS NOT HEARD FROM SO OFTEN AS SOME OTHERS.



7 THE ENDANGERED SPECIES ACT [IS ONLY ONE OF A NUMBER OF

LAWS THAT ARE CAUSING -PROBLEMS WITHIN THE SCIENTIFIC COMMUNITY,
BUT, AS THE ENDANGERED SPECIES ACT 1S THE SUBJECT UNDER DIS-
CUSSTON, [ WILL LIMIT MY REMARKS|TO 1T. [ THINK I wouLD BE
CORRECT TO SAY THAT FEW SCIENTISTS QUARREL WITH WHAT THEY PERCEIVE
To BE THE ORIGINAL INTENT OF THE|ENDANGERED SPECIES ACT --

"10 CONSERVE TO THE EXTENT PRACTICABLE THE VARIOUS SPECIES OF
FISH OR WILDLIFE OR PLANTS FACIN EXTINCTION.” QUESTIONS AND
PROBLEMS ARISE, HOWEVER, REGARDING THE IMPLEMENTATION OF THE AcT.

FOR EXAMPLE: .
1)~ PERMITS TO TAKE, TRANSPORT, POSSESS, AND EVEN ENGAGE

IN ACCEPTABLE HUSBANDRY PRACTICES INVOLVING ENDANGERED SPECIES
REQUIRE INORDINATE AMOUNTS OF TIME AND EFFORT TO PROCURE, THIS
CAN RESULT IN THE LOSS OF VALUABLE PRESERVED SPECIMENS TO THOSE
COUNTRIES WHICH DO NOT MANDATE LENGTHY PERMIT PROCEDURES, AND

1T CAN WORK TO THE DISADVANTAGE'OZ LIVING CAPTIVE BRED-SPECIMENS
OF ENDANGERED ANIMALS. THE IssQA CE OF A PERMIT TO TRANSPORT
OR STUDY AN ENDANGERED SPECIES IS QUITE OFTEN A MATTER OF
URGENCY -- DUE TO AN ORGANISM'S SHORT REPRODUCTIVE CYCLE, THE
HEALTH AND WELFARE OF AN ANIMAL,  OR THE AVAILABILITY OF STUDY
FUNDS. THE REQUIREMENT FOR PERMiT REQUESTS TO BE PUBLISHED IN
THE FEDERAL REGISTER, THE SUBSEQUENT COMMENT PERIOD, AND OTHER
ADMINISTRATIVE PROCEDURES OFTEN TAKES FOUR TO SIX MONTHS. IT
OFTEN WORKS COUNTER TO THE BENEFIT |OF THE SPECIES AND MAKES THE
ENTIRE PROCEDURE INORDINATELY EXPENSIVE. ALSO, SPECIMENS OF
ENDANGERED SPECIES MAY COME TD HAND LEGALLY WHILE A SCIENTIST
IS ABROAD ON A SHORT TRIP. THERE 1S NO MECHANISM FOR THE
SPECIMENS 70 BE SENT TO THE UNITED STATES BEFORE SECURING AN
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IMPORT PERMIT, THUS REQUIRING THAT THE SPECIMEN BE SHIPPED
THROUGH A BROKER AT GREAT EXPENSE.

WE APPLAUD THE RECENT INITIATIVE OF THE U.S. FISH AND
WILDLIFE PERMIT OFFICE TO STREAMLINE ITS PERMIT PROCEDURES,
BUT DO NOT FEEL THAT THIS IS NECESSARILY THE REMEDY NEEDED
BY THE SCIENTIFIC COMMUNITY, THE IRRETRIEVABLE COSTS IN
TIME AND MONEY MUST STILL BE EXPENDED, AND ONE WONDERS WHAT
THE CONTROLS ON ALREADY DEAD MUSEUM SPECIMENS ACTUALLY
ACCOMPLISH, THEY WILL HAVE NO EFFECT ON LIVING NATURAL
POPULATIONS. THEY WILL NOT RESTORE ANYTHING TO THE WILD.
NOR WILL THEY APPRECIABLY REDUCE THE, NUMBER OF ORGANISMS
TAKEN FROM THE WILD,
. 2) THE RECEIPT OF UNSOLICITED SPECIMENS OF ENDANGERED
SPECIES BY A SCIENTIST PLACES HIM OR HER IN JEOPARDY, BECAUSE,
EVEN THOUGH UNSOLICITED, THE FACT THAT THE SCIENTIST'S NAME
APPEARS ON THE ADDRESS LABEL MAKES HIM OR HER ALLEGEDLY GUILTY
OF HAVING RECEIVED THE SPECIMEN, AND ACCORDINGLY IN VIOLATION
OF THE LAW. .

3) THE ENDANGERED SPECIES ACT IS PRESENTLY INTERPRETED
AS REQUIRING THAT ANY SPECIMEN OF A SPECIES TAKEN AFTER 28
DecemBer, 1973 (THE DATE OF THE ACT) AND SUBSEQUENTLY DETERMINED
TO. BE ENDANGERED OR THREATENED, FALLS UNDER THE PURVIEW OF THE.
Act. IN OTHER WORDS, SPECIMENS OF.A SPECIES TAKEN SUBSEQUENT °
TO THE DATE OF THE ACT, BUT BEFORE THE SPECIES WAS DECLARED
ENDANGERED OR THREATENED, REQUIRE ENDANGERED SPECIES PERMITS
"BEFORE THEY. CAN BE LEGALLY TRANSPORTED -- AND WILL THUS INCREASE
THE BURDEN OF PAPERWORK AND COLLECTION MANAGEMENT EVER INTO THE

FUTURE.

29-319 0 - T8 -7
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L) AND FINALLY, MANY SCIENTISTS QUESTION HOW FAR DOWN -
THE PHYLOGENETIC SCALE THE‘CJNCEPT OF ENDANGERED SPECIES SHOULD
BE TAKEN. FEW PEOPLE QUESTION THE PREMISE THAT THE PROTECTION
OF MANY ENDANGERED OR THREATE ED MAMMALS, BIRDS, REPTILES,
FROGS, FISHES, AND PLANTS IS A JUSTIFIABLE AIM, THERE 18,
PERHAPS, JUSTIFICATION FOR THE INCLUSION OF SOME INVERTEBRATES.
BuT THERE APPEARS TO BE NO WO§K1NG PHILOSOPHY THAT CONSIDERS
WHERE FEDERAL PROTECTION SHOULD STOP. WHERE ONE REACHES A
POINT OF DIMINISHING ECOLOGICAL RETURNS.

WE RECOGNIZE THE LENGTHS {TO WHICH THE ENDANGERED SPECIES
OFFICE GOES IN DETERMINING WHETHER OR NOT AN ORGANISM IS ACTUALLY
THREATENED OR ENDANGERED,‘BUT SOME OF US QUESTION WHETHER LARGE
EXPENDITURES OF TIME AND MONEY AND ANGUISH SHOULD BE EXPENDED
TO PROTECT CERTAIN ANIMAL GROUPS AT ALL. '

THE SCIENTIFIC COMMUNITY APPRECIATES THE WISDOM OF THE
VARIOUS ACTS AND SOME OF THE IMPLEMENTING REGULATIONS WHICH
HAVE BEEN DEVELOPED. WHILE REiOGNIZING AND AGREEING WITH THE
IMPORTANCE OF THESE MATTERS, THE PROBLEMS RAISED BY THEIR
INFLEXIBLE APPLICATION WILL, IF NOT RESOLVED, IMPEDE AND OBSTRUCT

jERAL FEDERAL INSTITUTIONS AS
-- WHICH IS THE CORNERSTONE OF

THE LEGISLATED FUNCTIONS OF SE
WELL AS THE ABILITY TO INQUIRE

THE SCIENTIFIC COMMUNITY AS'A WFOLE- )
UNDERLYING OUR CONCERNS INLREGARD 70 APPLICABLE LAWS AND

REGULATIONS PROMULGATED BY THE FWS IS THE IDEA THAT A SHARP

DISTINCTION SHOULD BE DRAWN BETWEEN "“COMMERCIAL ACTIVITY" AND
"o IENTIFIC ACTIVITY.” THERE IS A VAST DIFFERENCE BETWEEN A
SCIENTIST ATTEMPTING TO LEARN‘SAMETHING ABOUT AN ORGANISM'S
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BIOLOGY AND.THE DEALER WHO IS CONTINUALLY REDUCING WILD
POPULATIONS, AND POSSIBLY DISTORTING THE GENE POOLS, OF A
FEW SELECTED SPECIES OVER A PROLONGED PERIOD OF TIME FOR
MONETARY GAIN:

I BELIEVE THAT THE PAST YEAR HAS SEEN CONSIDERABLE
PROGRESS TOWARD A MUTUAL UNDERSTANDING OF THE PROBLEMS FACED
BY THE REGULATORY BODIES AND THE BIOLOGICAL COMMUNITY. THE
REGULATORS HAVE THEIR PRECEIVED MANDATE; WE HAVE OURS. EACH
OF US IS BEGINNING TO RECOGNIZE THE PROBLEMS FACED BY THE OTHER.
PROBLEMS. STILL REMAIN HOWEVER, AND THAT IS WHY I AM CONCERNED.
OUR DEALINGS WITH FWS PERSONNEL INDICATE THAT THEY NOW BASICALLY
UNDERSTAND OUR PROBLEMS, THEY SYMPATHIZE WITH OUR FRUSTRATION,
BUT THEY APPEAR POWERLESS TO CHANGE MUCH WITHOUT LEGISLATIVE
MANDATE. '

THE SCIENTIFIC COMMUNITY IS COMMITTED TO OBEYING THE
REGULATIONS, BUT WOULD LIKE TO WQRK TOWARD THE GOAL OF SEEING
THAT THE RULES DO NOT PUT UNFAIR BURDEN ON THE VERY SEGMENT.OF
THE COMMUNITY THAT IS NEEDED TO ACHIEVE AN UNDERSTANDING OF
WHAT SPECIES ARE ENDANGERED AND HOW THEIR CHANCES FOR SURVIVAL
MIGHT BE IMPROVED, | WOULD LIKE TO SUGGEST THAT MOST OF THE
BASIC LEGISLATION UNDER WHICH THE MOVEMENT OF SCIENTIFIC SPECIMENS
IS REGULATED CARRIES FEW EXPLICIT RESTRICTIONS APPLICABLE TO
THE SCIENTIFIC COMMUNITY, ANDTHAT THE PERMIT REQUIREMENTS,
REGULATIONS, AND RESTRICTIONS TO WHICH THE SCIENTIFIC COMMUNITY
IS SUBJECTED NOT ONLY DO NOT SERVE THE OBJECTIVES OF THE
LEGISLATION, BUT CONSTITUTE A DRAIN ON PUBLIC AND PRIVATE

RESOURCES .
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"IN SUMMARY, WILDLIFE LAWS NOW REQUIRE FEW, IF ANY, DIRECT
COSTS TO THE MUSEUM OR UNIVERSITY. BUT THERE ARE HIDDEN COSTS
IN, 'FOR EXAMPLE, THE TIME REQUIRED TO PREPARE PERMIT APPLICATIONS
(AND AWAIT THEIR ISSUANCE), THE EFFORT EXPENDED IN COMPLYING WITH
MEANINGLESS REQUIREMENTS, OR! IN DEFENDING STAFF MEMBERS FROM
PROSECUTION WHEN THEY INADVERTENTLY VIOLATE A REGULATION. EACH
WILDLIFE LAW, IN ITS OWN WAY{ DDS TO THE BURDEN.,

THE LONG-TERM “POTENTIAL OPPORTUNITY” COSTS OF SUCH
REGULATIONS TO SCIENTIFIC RESEARCH ARE UNKOWN, AS SPRIESTERSBACH
AND FARRELL RECENTLY POINTED OUT IN Sciencel “ALTHOUGH WE .HAVE
DIFFICULTY MEASURING WHAT REGULLTIONS HAVE DONE TO US, WE HAVE
EVEN MORE DIFFICULTY ENVISIONINg WHAT THEY MIGHT HAVE KEPT US
FROM DOING.” THEY FEAR AS [ DO, THAT THESE KINDS OF FEDERAL
IMPACTS MAY CARRY WITH THEM THE HIGHEST SOCIAL COST OF ALL --
“THE LOSS OF NEW KNOWLEDGE, NEW CREATIVITY, AND NEW UNDERSTANDING.”

1spriEsTERSBACH, D.C. AND WILLIAM U, FARRELL, “IMPACT OF FEDERAL
RecuLaTIoNs AT A UNIVERSITY,” SciEnce, 198 (4312): 27-30
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JEFF M. BINGHAM
ADMINISTRATIVE ASSISTANT WASHINGTON, D.C. 20510
May 3, 1978

Honorable John Culver, Chairman
Resource Protection Subcommittee
Environment and Public Works Committee
4202 Dirksen Senate Office Building
Washington, D. C. 20510

Dear Mr. Chairman:

When I testified before your subcommittee on the re-authorization
of the Endangered Species Act, I requested the record remain open
to accommodate an analysis of the Woundfin Recovery Team Report
which I was expecting from the City of St. George, Utah. That
report is now here, and I enclose a copy for inclusion in the
hearing record.

Again, thank you for your kindness in this matter.

Singerely,

JG:gjm
cc: Rudger McArthur
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United States Department of the Interior
FISH AND WILDLIFE SERVICE

MAILING ADDRESS: STREET LOCATION:

Post Office Box 25485 | 10597 West Sixth Avenue
N REPLY REFER TO: g‘:‘:‘};:ﬂ‘gmfo;u 2::" mf’,’-:‘”:, Center
FA/SE/Coop. FED--BLM--
Allen-Warner Valley
Energy Projects AP 3 18978
MEMORANDUM
To: State Director, Buresu of Land Menagement

Selt Leke City, Uteh

From: Regional Director, Region 6 .
Fish end Wildlife Service, Denver, Colorado

Subject: Formal Consultation on the Allen-Werner Velley Energy Projects

Please consider tkhis our officia.l biological opinion on the effects of
these projects on the endangere species listed in your August 26, 1977,
request for formal consultation

The projects would not:effect the Yume clapper rail or the unarmored
three-spine stickleback, which do not occur in any of the project ereas.

We elsc heve concluded that the frojECts would not jeopardize the continued
existence of the American peregrine felcon, which is not known to

nest in the ares. Effects on other species will be discussed for each
project as follows: :

Werner Velley Weter Project
Following the October 18, 1977, field review, the U.S. Fish and Wildlife
' Service hes spent considereble time reviewing the aveileble Piological
end project dete. It is our opinion +het the Werner Velley Project es
now proposedl will be. likely to Jeopardize the continued existence of the
endengered woundfin by edversely modifying its present habitat in the
Virgin River. This habitat is considered essentisl for survival of the
species end has been proposed fo: designetion es "Critical Hebitat," es

1Prcject features end descriptions were eveluated from the BIM
Prelircinery Dreft Environmentel Impact Stetement, June 1977, and the
Vaughn Hensen Associates Report, entitled, Impect of Warner Valley Water
Project on Endengered Fish of the Virgin Piver, October 1977.

CONSERVE
. \AMERICA'S
ENERGY

Save Energy and You Serve America!
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provided for by the Endangered Species Act of 1973, in the Federal
Register, Vol. 42, No. 211, Wednesday, November 2, 197T.

When we evelueted the impact of this project on the woundfin, we did

not attempt to determine the absolute minimel biological and physicael
conditions which the species could withstend without pessing into extinctien.
Rather, we reviewed all the data to determine what conditions are needed

in order to meintein & healthy population of woundfin in the Virgin

River. Ve besed our analysis on the premise that the historiec conditions
which have occurred in the Virgin River have provided the environmental

and biological conditions for e viable self-sustaining population of

the woundfin.

Although very low flow conditions have occurred in the Virgin River

in past years, which undoubtedly affected the woundfin population,

these did not persist for extended periods of months or yeers and thus
did not significantly effect the long~term viebility of the woundfin
populations. For a short-lived minnow like the woundfin (1ife expectency
‘of 3 or b years), a long-term reduction of flow which adversely affects
reproduction end survivel of young has the potential of drasticelly
reducing population numbers.

The primery envirommenmtal perameter the Werner Valley Project would
affect is stream flow. Secondary impacts associated with stream flow
alteration are chenges in water guelity, including temperature, end
reduction of availsble equatic space for both fish and other associated
aquatic life. Another factor eveluated was the potential impact of
the proposed Warner Reservoir as & possible source for introduction

of exotic fish species into the Virgin River. Our detailed analyses

of these factors are as follows:

A. Flow--The project will ceuse e significant reduction in flow-
of the Virgin River between LaVerkin Springs and the Celifornia Pacific
Power Plant outflow which will reduce presently occupied woundfin habitat
by epproximately 1/4 mile of stream. (See edditional detail under
water quelity).

The project will cause & significant flow reduction of the Virgin River
between the Power Plant outflow and the Washington Fields Diversion.
This reduction has been estimated at the Hurricane Gaging Station as

up to one-half of the average flow in cubic feet per second (cfs) during
winter end spring. These flow reductions during the critical spring
reproduction period and the overwinter survivel period will reduce

the guelity of this habitat for the wounédfin. The reduced post-project
winter and spring flows will result in e smeller, less viable woundfin
populetion in this river section.
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Conclusions for this flow-releted populetion reduction are based upon

the findings of Dr. Jemes Deacon of f‘The University of Nevads, Las Veges,
in the Vaughn Hensen Associasbes Report (1977) that the 1977 flow condition
resulted in very restricted survivel |of young wounéfins ebove the Virgin
River Rarrows. though we recognize thet post-project minimum flows

ere not projected to be as low as those which occurred in 1977, the
stream flow/wouwndfin reproducticn rell tionship suggests that low flow
does effect the woundfin populetion. | Even though low-flow conditions
oceur neturally, end 1976 end 1977 were botk low water years, the post—
project conditions would irerease the|frequency of these low flow conditions.
Therefore, with increesed occurrence ?f low flow in this river section,
woundfin reproduction would be more freguently effected, and the overall
populetion would be reduced. We o not know the populetion level at
vhich the woundfin would fece possible extinction, We do know, however,
that cnce any species is reduced to & |certain low point, the extinetion
process is greatly hastened. There:‘:‘-[, we must view eny mejor reduction

in population numbers end in essentiel) hebitet as edverse end likely
to contribute to the eventuel extinction of the species,

The project will increese the freguency end duration of no-flow conditions
immediately downstrean of the VWashington Fields Diversion for epproximately
2 miles. This eree is now occupied by|woundfin for the 2~ to 3-month
period when water is gveileble.

The project will decrease winter and spring flows in the Virgin River
from Weshington Fields Diversicn to the Virgin River Nerrows area.
Average post-project flows in this area ere projected to be decreased
during winter and spring by one-third tio one-helf. These flow reductions
ere believed tc be significent enough tjo effect the evailable habitat

of the woundfin end would result in & generel decreese in the woundfin
populetion numbers ebove the Virgin River Nerrows.

¥e recognize the project would have & beneficial impact during the
low flow months of July through Septexmber froxm irrigetion return flow
downstreer of the Weshington Fields Div‘rsion. This would, in el
probability, improve conditions for woundfin during the summer months
end would probably result in e larger woundfin populetion surviving
the summer in this river section, :However, this beneficiel impsact
would be negested by the reduced habitat eveileble during the winter
end spring periods.

Impacts of the project cn streamflow be il the Virgin River Narrows
cannot be esdeguately eddressed becsuse of the limited understanding
of the hydrologic relationship between u&strew Virgin River flow end

the Littlefield Springs recharge. Howevpr, it is important for the
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woundfin below the Narrows that the integrity and consistency of the
spring discharge be maintained. Any action which would result in less
recharge from the Littlefield Springs would adversely affect the woundfin
habitat below the Virgin River Narrows.

B. MWater Ouality--The proposed project aslieration in base flow
conditions during the year may cause e chenge in durstion and/or frequency
of critical weter temperature conditions. Because water temperature
of the Virgin River is highly dependent upon ambient air temperature -
and local stmospheric conditions, it fluctuates quite extensively.

Past records have indicated fluctuations of up to 14-16° C. in a 24

hour period. With less flow under post-project conditions, there is

a possibility of en increased rate of temperature change. It has been
reported by Lockhart (unpublished masters thesis, University of Nevada,
Las Veges) thet the upper tempereture limit for woundfin is near 35° C. -
Deacon (Vaughn Hansen Associates Report, 1977) has reported thet temperatures
over 30° C. are undesirable for woundfin. Lockhart also stated he

did not collect woundfin in waters less than T° C. Based upon these
reports and discussions with Dr. Deacon concerning critical water temperatures
for woundfin, we believe the occurrence of temperature extremes, both
high and low, may increese under the project and adversely affect the
woundfin. The Vaughn Hensen Associstes Report (1977) concluded there

was no relationship between flow and water tempersture, and thus there
would be no project impact on water tempersture. We cannot agree with
this conclusion at this time because of the questionable nature of

the temperature data analyzed by the Veughn Hensen Associates Report.
These date were recorded by the U.S. Geological Survey in conjunction
with the taking of sediment samples and were published in the U.S.
Geological Survey Weter Quality Records for Uteh. Upon closer examinetion
of the actual field date sheets, we found these U.S. Geologicel Survey
data were unsuitable for detailed anelysis end yeerly comparisons because
of veriation in the time of day meessurements were taken, which ranged

from 6:00 A.M. to 10:00 P.M., and also because different people, possibly
using different procedures, had taken these temperatures.

With flows in the Virgin River reduced by the project, the toxic effects

of the LaVerkin Springs water will extend for e longer distance downstream..
The toxicity of these springs has been reported by verious researchers
including Williams (1977) and Lockhart (unpublished M.S. thesis).

The distribution of fishes of the Virgin River, as given in Cross (1975),
shows no fish exist in close proximity to the LaVerkin Springs. If

less flow is permitted pest the Hurricene Diversion under post-project
conditions, there will generally be less weiter in the Virgin River

at LaVerkin Springs for dilution and moderation of the toxic chemical
qualities of the spring water. Therefore, the presently occupied river
section upstream of the Californie Pacific Power Plant outflow, approximately
1/4 mile, will be lost as aveilable woundfir hebitat.
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C. Exotic Species Competition—There are numerous documented
records of exotic fish species ce.usiné the reduction or extinction
of netive fish fauna. This has been reported by Minckley and Deecon . .
(1968). It was concluded by 'biolog‘istl.s at & meeting in Les Vegas (Vaughn
Hensen Associates Report, 1977) thet exotic species will be introduced
into the Virgin River drainage by the proposed Werner Velley Reservoir.
The impact of this exotic fish introd ‘ction will depend upon whether
the exotics can become esteblished in the Virgin River. Because the
post-project conditions, as the project is now proposed, will reduce
bese flows and ceuse the Virgin River to become more intermittent,
we believe exotic species, such as green sunfish and red shiner, will
become better esteblished. This concliisicn is besed upon past reports
vhich state that green sunfish end red| shiner prefer river habitat
of an intermittent nature including sluggish flows end no-flow conditions
(Minckley, 1973 and Cross, 1967). Therefore, the Werner Velley Reservoir,
in conjunction with reduced, intermittent base flows, would provide
environmental conditions favoring esteblishment of additional exotic
fish into the Virgin River system.

Recommendetion: :

Since the Werner Velley portion of the project as now proposed is likely
to jeopardize the comtinued existence of the woundfin, we have provided
recormendations which we believe would lelirinate the edverse impacts.

In order to fully understand our recomlendations, we believe it is
necessary to review past recommendetions end whet organizetions or
individuels made them. Cod :

Teble 1 - Pest Flow RecomendatiLns for the Virgin River

Date Orgenization or Indivicduel Flow Recommendation
2/71 Bio/West Inc. suthored by J.E. 60-90 cfs for
Deacon and P.B. Holden |(1977) winter and summer flows
10/77 Vaughn Hansen Associa‘cés Report (1977)
1. Under genersl summaxy findings i 40 cfs minimum
2. R.N. Winget end R.W. Beumann 30-40 cfs minimum
section

80~100 cfs April-
mid-July

60 cfs efter mid-July
80-100 efs for winter

3. J.E. Dezcon section
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As: seen from the sbove teble, past flow recommendations for the Virgin
River have ranged from 30 to 100 cfs. Alsc, the point or points at
which these flows are needed was not indiceted except for those by
Deacon in the Vaughn Hensen Associstes Report.

In our analysis, we used the past flow records plus the availeble bioclogical
data contained in various reports. We heve made our flow recommendations
based upon the best data evailable. If and when more date become availeble,
both hydrologicel and biological, we reserve the option of adjusting

these recommendatioms. N

Besic yeers snslyzed were 1967 through 1977. Key years were: 1968—
near average water year for the 10 years of record; 1973--above average
water year with availeble biologicel date; 1977--below average water
year with available biological data. Other flow records and additional
biological data were elso inspected and coordinated with the date cited
above.,

Our streamflow recommendations for the endangered woundfin are divided
into three periods, based upon the biology of the species:

1. The fall-winter period of November through Fe’b-rue.ry when the
edults ere overwintering;

2. The spring-early summer period cf Merch through June when
spawning occurs; and

3. The summer~early fall period of July through October when
growth and development- of young occur.

Because of the variation in flow slong the Virgin River, we heave chosen
e specific point, the Hurricane Gage, to which we have related our
flow recommendation. This point was chosen because: the past flow
records are sveilable, it is loceted in good woundfin habitet, and

it is only about 12 miles downstreem from the Hurricane Diversion.

The following are our flow recommendetions for the Hurricane Gaging
Station:

November through February--110 cfs or natural flow, whichever
is less.

March through June~-110 c¢fs or naturel flow, whichever is less.

July through October--T70 cfs or naturel flow, whichever is less.
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If these flow recommendetions cen be meinteined at the Hurricane CGaging
Stetion, which is downstream of the diversion site, we believe the
project's edverse impacts on the woundfin cen be eliminated.

Our recommended flows sgree quite closely with those of Deacon in the

1977 Vaughn Hansen Associates Report. ey should be considered as
refinements of Deacon's deta, since we hsed additionel flow records

end additionel years of deta. Deacon's|recommendations were derived

from interpretation of two years of flov date, 1973 and 1977, as presented
in hydrographs. He correlated this graphic flow data with the woundfin
reproduction from ebove and below the Virgin River Narrows to meke

his estimates, To arrive et our recommendations, we used basically

the seme biologicel dete &s Deacon, but we expended the flow date base

by using tebulaer and sctuzl U.S. Geological Survey deily flow records.

We have recommended 70 ofs for July through October, while Deacon recommended
60 cfs after mid-July for the swmmer months. The ectusl low flow for

this period during the 1973 water yeer when woundfin fared well, was

6L cfs, but the 1973 mean monthly low}i'lhw for the period was epproximetely
T0 cfs. Therefore we feel thet Deacon's|intervretetion of the graphie

date wes slightly low. Our recormendation of 110 cfs, where Deacon

hes recommended 80-100 cfs, should not be viewed as conflicting recommendations.
Dezcon interpreted grephic meterisl end presented an estimate of 80- -

100 cfs. Ve used the additional date ax“raila'ble .and refined this figure

to 110 ¢fs. From the period of flow recard, 1967-T7, the most common

low flow for the Merch-June period was: 110-120 efs. In 1968, the average
weter year, the mean monthly flow for the| Merch-June period ranged

from 115-406 cfs. Although in 9 out of the past 11 yeers.flows of

91-100 efs occurred for short periods, .these lower flows usuelly occurred

in June, & late spring month impacted sigrificently by irrigation diversions.
Data from the winter flow period elso contributed to the formulation

of the final 110 c¢fs spring recommendation., The winter period of November
to February hed low minimum flows 8 out of 10 yeers of 101-110 cfs.

Although other hydrologicel stetistics indicated higher eversge winter

flows we Go not believe this period is as |critical es the spring period,

and therefore recormended 110 e¢fs for winter flows. Because of the

spring reproduction period of the woundri | we do not believe that a

flow greater then 110 cfs for the winter should be dropped Just prior

to spring spewvming. On the contrary, wintrr to spring flows normelly

would increase or et least remein constentl Because of this we have
recommended 2 constent flow of 110 cfs for|voth winter and spring.

The recommended flows of Bio/West Inc,, Februery 2, 1977, were partielly
computed by Deacon. These flows were estimztes and later were revised
by Deacon in the Veughn Hansen Associates ﬁepcrt.
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We cannot accept the 40 cfs and 30-40 cfs recommended flows of Winget

and Baumen in the Vaughn Hensen Associates Report. We understand these
flows were estimated by indirect methods not heving eny reel connection
with the bioclogy of the woundfin. Because the expertise of the authors

is in invertebrates, much of their flow retionele is related to invertebrate
‘production. Invertebrates differ from fish by having relatively short
life cyeles, with certain 1ife stages, i.e. eggs, able to aestivate
through short severe periods such as droughts. In many cases they

also prefer different hebitet. The river chamnel cross-sectionel dsta
presented to show that 40 cfs is sufficient flow is deceptive since

the breek-off point of L0 cfs is very arbitrary. The few cross sections
of stream may or may not be representative of the ectuel situation.

Also, the authors looked at only one year, 1977, a very low water year.
We suspect that the invertebrete communities they analyzed were in

e stress situstion, not representative of the normal water year situetiom.

Harry Allen Power Plant

No endangered or threastened species occur within the immediste area
of the plent site; therefore, there will be no adverse impact .on these
species because of construction activities.

The operation of the Harry Allen Plant will result in the emission
from the stacks of an estimated 0.8 1b/day of mercury which would be
approximately 292 1b/year. Other trace elements such as arsemic and
selenium will also be emitted from the power plant stacks. There is
presently insufficient data in the literature to determine the impacts
of long-term trace element accumulation on the environment.  However,
because of the presence of the endangered moeps dece, the woundfin,
beld eagle, and peregrine falcon in the generel emission fallout aree,
the Fish and Wildlife Service does have concerns about the impacts

of fallout from the stack emissions.

Therefore, we recommend that trace element accumulation in the soil,
vegetation, water, equatic invertebrates, and squetic vertebrates in

the fellout area be monitored. In addition, we ere proposing that

the project assist in sponsoring concurrent bioassay work on acute

and chronic toxicity levels of the various trace elements on the different
life stages of the native fishes of the fellout area. Deta from fish
could then be evalusted for potentiel impaet on fish-eating birds such

as eagles.

If trace element problems develop in the enviromment, the operation
of the Harry Allen Power Plant would have to be modified to eliminate
these effects.
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Coal Slurry Piveline Lo
If the procedures which heve been recommended in the Preliminary Draft

Environmental Impact Stetement ere followed, it is our opinion there
will be no adverse impect on the woundfin or other endangered species.

Power Trensmission Line .
If the procedures which heve been recqmmenied in the Preliminary Draft
Environmentel Impect Statement sre Tollowed, it is our opinion there

will be no adverse impact on the woundfin. The path of the power line

given in the statement is below moapa dece habitet -and therefore construction
of the power line would not be likely to have any effect on the moapa

dace.
Also, if electricel trensmission 1ihiz\‘less +then 230 KV are comstructed
eceording to Rural Electrification A nistration standards for the
prevention of raptor electrocution a.ndl +the 1975 vpublication "Suggested
Practices for Raptor Protection on Powbkr Lines," by the Reptor Research
Foundetion, it is our opinion thast there will be no significant impaet

on bald esgles. The lerger voltage +rénsmission lines ere not expected

to cause eny problems to the beld eaglés. i

Because of the complexity of these siﬁLtions, a large volume of material
was reviewed and analyzed, not all of which is included in this memorandum.
However, feel free to contact us for a.n‘y edéitional informstion or
clerification of this opinion.

As we noted in our September 15, 1977, mcknowledgement to your request

for consultation, we cannot formelly consult on proposed or candidate
species in the project -arees. Technic information on proposed plants
will be supplied informelly in & seperate memorandum in the near fubure.

We appreciate your cooperastion and interest in conserving ‘endangered

speciss. . ' \
| %W? ‘

ce:  Ares Manager, Salt Lake City
ARD, Environment
RD, Region 1
RD, Region 2
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FOR IMMEDIATE RELEASE

BIOLOGICAL OPINION ON MULTI-STATE ALLEN-WARNER VALLEY ENERGY SYSTEM
PROJECT DELIVERED TO FEDERAL AGENCY

SALT LAKE CITY—Tne U.S. Fish and Wildlife Service has submitted
to the Bureau of Land Management (BIM)| the official biological opinien
of the effect on endangered species: of| the propoéed multi-State Allen~

Warner Valley Energy System project.

The project, parts of vwhich are located in Utah, Nevada and Arizona

and which also would supply power to Californiz, consists of five main
elements: )

-~the Warner Valley Pover Plant near St. George, Utah;

--the Harry Allen Power Plant near las Vegas, Hevada;

~-a Virgin River diversion and reservoir, also near St. George;

--two coal slurry pipelines from near Bryce Canyon National Park
to both power plants; L

--pover transmission lines from ne
Victorville, Californiz.

r St. George through Kevada to

The Service's biological opinion, required by Congress under
Section 7 of the Endangered Spacies ACt whenever a Federally-authorized
action is proposed, found that the Virgi | River water diversion and
reservoir would be likely to 3eopard:.z=> ntinued existence of the
endangared wowndfin, a small silvery minnow known to exist only in the

Virgin River system of Utah, r\evada and izona.

But the Fish and Wildlife Service opinion also recommended stream-
flow stipulations for the Virgin syste:n at, if adopted, would
eliminate adverse impacts of the project 1mon the woundfin habitat.

The Service found that the other el ts of the project would not
adversely impact the endangered spacies of the three state area.
However, the Service recormended mmtonﬁg various trace elements in
the environment from power plant stack: e:mss:Lons to determine whether
curmilative fallout will impact upon wildlife of the area.

The Service's biological opinion was ldelivered to BIM's State
Director at Sait lake City.

Coal for the project would be minad sputh of Bryce Canyon National
vark, and processad at a cozl slurry prepar ion facility at nearby
Bald Knoll, Utah.

U
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CONSULTANTS /7 ENGINEERS

- JAUGHN
HONSEN
ASSCGLINTES

WATERBURY PLAZA-SUITE A
5620 SOUTH 1475 EAST

SALT LAKE CITY, UTAH 84121
(801) 272-5263

April 21, 1978

Mr. Rudger McArthur
pDirector of Utilities
City of St. George

237 North Bluff

St. George, Utah 84770

Dear Rudger,

Enclosed are the comments I sent to Paul Howard. I hope they
are helpful towards over ruling a miscarriage of justice
being sustained by certain arrogant personel in U.S.F.&W.S.
Sincerely,

ol iBren

llon C. Owen
Hydrologist

ACO/das

29-319 0O-78 -8
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CONSULTANTS 7 ENGINEERS

CUEY,  nsSGCIRTES

WATERBURY PLAZA-SUITE A
5620 SOUTH 1475 EAST

SALT LAKE CITY, UTAH 84121
(801) 272-5263

April 21, 1978

Mr. Paul Howard, Director

BLM Utah State.Office ; .
University Club Building

136 East South Temple

Salt Lake City, Utah 84111

Dear Mr. Howard:

Enclosed are comments on the response to the formal opinion
on the Allen-Warner Valley Energy Pfoject by U.S. Fish and
Wildlife Service to the U.S. Bureau|of Land Management,
April 3, 1978. .

I hope the following comments will be of help to you as you
consider the important instream flow requirements for the
Allen-Warner Energy Project.
Sincerely, .
zﬁn,féfééiZdZwuf
llon C. Owen '
Hydrologist

ACO/das
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MEMORANDUM ‘

T0: Paul Howard, Director of Utah State Office, Bureau
of Land Management

FROM: Allon C. Owen, Hydrologist, Vaughn Hansen Associates

DATED: | April.ZI, 1978

SUBJECT : Response to the formal opinion on the Allen-Warner

' Valley Energy Project by U.S. Fish and Wildlife
Service to the U.S. Bureau of Land Management,
April -3, 1978. ’

Results presented in the formal consultations prepared by u.S.
Fisﬁ and Wildlife Service* to the Bureau of Land Managemeﬁt
dated February 9, 1977 and April 3, 1978 on the Allen-Warner
Project are based on subjective opinions while the latter
consultation dated April 3rd, ignores well documented, relevant
facts provided by professionally recognized experts. The April
3rd opinion relies heavily upon the work of Dr. James Deacon
and his students: Cross, Lockhart, and Williams. The only
references to the work of professionals other thén Dr. Deacon,
his students, and U.S.F.&V.S. personnel are misrepresentations.
The following discussions will briefly outline some of the im-

portant facts missing or misrepresented.

Determination of Flows

The premise for flow determinations as stated in the U.S.F.&VW.S.

letter of April 3rd is as follows: "... that the historic

*U.S. Fish and Wildlife Service will be referred to as U.S.F.&W.S.
hereafter. .
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conditions which have occurred in the Virgin River have provided
the environmental and biological [conditions for a viable self-

sustaining population of the woundfin". This over-simplistic

premise negates the use of any and all standard sciéntific
methods' of projecting environmeﬁt 1 impacts caused by man. Cer-
tainly the project will deparf fr m historic conditions. The
question which should have beenai@ressed by the April 3rd con-=
sultation and was address;d by dt er professionals is what
flows during winter and spring are in excess of healthy, viable
fish population requirements? One must keep in mind that exist-
ing woundfin populations have survived common summer conditions

of intermittent flows, ambient‘air temperatures of more than

100°F and poorly diluted LaVerkin pring watet;

Two adverse impacts considered by U.S.F.&V.S. are in water
quality namely "... temperature and reduction of available
aquatic space..."

Temperature - An obvious misrepresentation of facts occurs on
page 4 of the April 3, 1978 consultation. Vaughn Hansen Associ-
ates:.are presented as using invalid| data to show that flow and

temperature correlations do not exist in the Virgin River.

The relevant sequence of events showing why the analysis was
undertaken by Vaughn Hansen Associates is not mentioned by
U.S.F.&W.S. The events will briefly be outlined. Dr. James

Deacon first used the "questionablle data" to prove his thesis
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that reductions in flow would increase critical temperatures
during the spawning period. The reason for the analysis of the
data by Vaughn Hansen Associates was to determine if a rigorous
statistical analysis of the data would support the conclusion
made by Dr. Deécon. Our analysis showed clearly that the datg

did not justify the conclusion drawn by Dr. Deacon.

The April 3rd opiniop also fails to point out the following
important fact- concerning the temperature analysis: since
water temperature does appear to be highly dependent on time
of‘day and since temperature is more subject to diurnal vari-
ations than flow, the Vaughn Hansen Associates thesis that water
temperature in the river is governed by many factors, the major
factor being ambient air temperature and a minor factor being
flow,:is upheld by correctly using.the data. .Professionals
trained in data analysis, hydrology and temperature dynamics
.will also note from the Vaughn Hansen Associates' analysis that
temperatures in late spring (the first reported spawning period)
are quite constanf despite wide variations in flows, data col-
lection procedures, etc. Therefore, the valid conclusion re-
sulting from thorough analysis of data is that within the flow
range to bé impacted by the proposed Warner :Valley Project, no
significant temperature changes will occur in the Virgin River.
Additional reasons for such a judgement are cited by Dr. Winget
in his response to the U.S.F.&VW.S. letter. Why this issue con-
%inues to be raised by biologists untrained in such analysis

is uncertain.
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Aquatic ace - With the passage f the Endangered Species Act

of 1973, has come increased power and- authority to the U.S.F.&
¥.S. over important mun1c1pal and industrial developments. Vaughn
Hansen Associates' feels that protection of our environment is im-
portant and should be pursued. U%popular stands will undoubtedly
have to be made concerning advers‘ impacts of proposed develop- .
ments. However, with increased%power and authority comes a pro-
portional responsibility to be unbiased, competent, rigorous

and professionally disciplined. ' The time has come for U.S.F.&W.S.

——

personnel to submit their biologicél opinions and in-stream flow
requirements to rigorous and accepted scientific methods of
impact analysis, leaving as little as possible to subjective
opinions. The SerQice's initial opinion dated February 9, 1977,
should be an embarrassment to all Joncernea. The opinion, writ-
ten byvbiologisté with no interrdiJciplinary consultation con-
tains subjective opinions on hydrongy, sediment transport,
food habits, habitat preferénce and compefition from exotic
species. The subsequent study initiated by Allen-Warner pro-
ject leaders and performed by an in er;disciplinary team found
significant errofS in each of tﬁe above categories. And yet,
the U.S.F.&W.S. in their April 3,'1 78 consultation repeatedly
ignored the results of this inter-disciplinary study which were

presented in the Vaughn Hansen Associates' report dated October

1977.

The Vaughn Hansen Associates' study sed two validated computer

models of in-stream flows to determine flow requirements based
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- on biological factors to maintain a healthy viable population;
The first model was used to summarize historical data and show

flow conditions at several critical locations along the river.

Setting aside most of the hydrologic analysis from the model
the biologists from U.S.F.&W.S. chose instead to use their own
data as outlined below:

Basic years analyzed were 1967 through 1977,

Key years were: 1968-- near average water year
for the 10 years of record; 1973-- above average
water year with available biological data; 1977--
below average water year with available biologi-
cal data. .

The 1967 to 1977 period used is the second wettest 11 year
period on record with 1965 to 1975 being the wettest. The 14
year drought period proceeding 1967 was ingred. The "average"
year 1968 is actually 22% higher than the median. The "above
average" year 1973 is the second highest flow year én record
and the "below aQerage" year 1977 is the driest year on record.
One should also be aware that critical spring flow data upon
which so much of U.S.F.&W.S. opinion is based compares flow
during 1973 of 1,000 to 2,000 cfs Qith 1977 spring flows of

50 to.-70 cfs. The histofic premise used by the Service is

hardly representative of actual historic.conditions.

Another misinterpretation of hydrologic data is made on page 5
of the latest consulbation and the same misinterpretation is
inferred throughout the document "Therefore, the Warner Valley

‘Reservoir, in conjunction with reduced, intermittent base flows,
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would provide environmental conditions favoring establishment of
additional exotic fish into the Virgin River System."” The hy-
drologic facts, often repeated ip the Vaughn Hansen Associates
report, is that the project will|divert during times of high
flows (winter and spring) and will release stored water during
summer low flow periods (see Table B-7, VHA, 1977).' Therefore,
the project will augment the "inlermittent base flows" and will
not reduce them! ‘Another hydrologic fact is that though the
project would have diverted almth no .water during 1977,‘the

project would have released stored water throughout the year

thus greatly dampening the severity of the drought.

The second model is well defended|by Dr. Winget in his response
but will be discussed further‘hér . The Service shrugs off the
widely used and accepted analysis method with an undocumented,
rhetorical comment about the method's biological indirectness
and br. Winget's inexperience and Jlack of training in the field
of fish habitat determination. U.S5.F.&W.S should be challenged
to produce evidence upholding the statement. Rhetoric has

little meaning in scientific endeavors.

The model as usedvbyHWingct, is really a simple confirmed
equation which relates certain hydrjaulic parameters with flow
by use of Manning's roughness coefflicient. Manning's equation
is universally accepted by biolbgisL/hydrologists as being
valid. The accuracy of the model:d pends on the reliability of

Manning's coefficient. Fortunately|the U.5.G.S. has established

a rating curve for a transect in the critical habitat area near
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the Berry Springs station which involves measuring various
flow:.levels at the location. Although the transect constantly
changed, because of the shifting sandy bottom, Manning's co-
efficient of 0.031 held fairly steady as might be expecied.
Vaughn Hansen Associates feels that because the data collected
by Dr. Winget were obtained by using standard hydrologic methods
and can be correlated with several field measurements at a near
by U.S5.G.S. gaging station the model is sufficiently reliable

to serve as a basis for the estimates made by Winget.

Information provided by the hydraulic model was then compared

to the following biological information provided by Deacon to
SN

form Winget's conclusions. Deacon states that the woundfin

requires a pool, riffle, run environment and prefers shallow

water with surface velocities of less than 1.65 fps.

Dr. Simons, recognized - international expert in sedimént tfans-
port and stream hydraulics, concluded that the existing .pool-
riffle-run environment would be preserved contrary to the un-.
supported opinions expressed by the authors of thg February 9th

opinion.

The following table combines Deacon's biological criteria with
hydraqlic information from the model to present important

habitat barameters.
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Several Flow—Regated Habitat

Parameters at the Berry Springs Station*

Discharge of River
60 cfs 110 cfs 160 cfs

Surface Velocity fps 2.1 3.0 3.8
Surface Width; feet 4.0 56.0 '58.0
“Average water depth, feet 0.80 0.97 1.07
Total Transectional area, sq.ft. La.z 54.3 . 2.1
Transectional area below | %1.1 13.6 7.95

1.65 fps velocities, sq.ft.

*Hydraulic parameters were computJd_using results presented by
Winget in the Vaughn Hansen Associates' report and basic
hydraulic principles outlined in The.Ecqlogy of Running Waters,
Hynes, H. Bn., 1970. -Univ. of Toronto Press, pages 6-8.

The table clearly shows that preferred flow related habitat

(if Deacon's criteria is valid) is significantly decreased at
higher flows because of excess .depth and velocity. The Service
should be remin#edAthat Winget's habitat determindtion-is highly
dependent on Deacon's reliability which is not nearly as uni-

versally accepted as Manning's equation.
Conclusion

The Service's negation of Winget'$ use of widely accepted,
state-of-the-art methodologies of‘p ojecting impacts and in-
stead relying entirely on poorly anjlyzed and limited historical
hydrologic data with a simplistic 'lhistorical flow" premise

if upheld will prove a detriment to |future environmental

scientific endeavors. The move will| replace sound judgement
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based on valid scientifically derived information with a heavily
subjective approach more susceptible to possible biases of U.S.

F.&W.S. personnel.

Vaughn Hansen Associates urges responsible federal and state
agencieg to carefully consider all of the data and inter-dis-
ciplinary analysis contained in the Vaughn Hansen Associates
report rather than just Deacon's portion before arriving af
instream requirements. The Vaughn Hansen Associates' report
clearly sets forth.that discharges of 30 to 40 cfs would sup-
port viable healthy fish populations but that the project would
not impact flows below 60 cfs, even during summer low flow
conditions, thus assuring an adequate safety factor for the

continued existence of rare Virgin River fishes.
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Bpril 24, 1978

Paul Howard, State Director

Utah Office Bureau of Land Management
136 East South Temple !
Salt Lake City, Utah 84111 !

Dear Paul:

We have reviewed with interest and in depth|the recent (biological opinion) dated
April 3, 1978 issued by United States Department of the Interior Fish and Wildlife
Service. We are disappointed and concerned |by the opinion because it does not con-—
form to conversations we had with representatives of Fish and Wildlife Service and
cannot be supported, in fact, by historical |flow data available from USGS reports.
Ve were advised that the report would be a biological opinion and not hydrological
opinion yet the report recommends flow vol past the Hurricane Gauging Station..

The use of water from the Virgin River is ocated to the State of Utah for use
within the State and the rights to this water have been permitted to various irri-
gation companies and the Washington County Water Conservancy District. For any
agency of government to require a specific flow at any point on the river constitutes
a violation of State rights to utilize the whter of the river. We do not believe
that Government has a legal or roral right irpose any flow requirement at any
point of the river at any time that would in|effect cause water that is usable in the
boundaries of the State of Utah to be forced out of the State.

For several years there has been in the planning stage a project which would take
water into Cedar City in Iron County, Utah from the Virgin River Drainage, provided
that alternate storage could be arranged, :to make water available for users currently
receiving water from the Kolob storage. Any action to force a given amount of water
to pass the Gauging Station at Rurricane wo destroy this proposal and would inter—
rere with the rights of the people of the State of Utah to their decreed water right.
The report draws some most erroneous conclusibns, some of which are so far from recorded
history on the river that they render thes biological opinion useless. A good example
of this is the recommendation that through the month of June 110 cfs or natural flow
of the river is the flow recommendation. During the ten years of recorded history of
the gauging station this condition actually obcurs less than 36% of the time. The
recormended flow occurs less than 75% of the time during the month of October, 69% of
the time during the month of XNovewber, 533 of|the time during the month of April in-
dicating that the flow data is either grouped|or averagad rather than constituting a
realistic approach to the actual flow condition.

The opinion indicates flow in excess of 110 cfs ¥ovexber through June and flows of
70 cfs July through October. We have taken the liberty of extracting information
from USGS reports and invite you to review the information and observe the extended
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periods of time during which these flows are never reached. We have repeatedly asked
Fish and Wildlife Service to acknowledge a low flow condition on the river and they
have refused to do this. We have enclosed for your review USGS records for the water
years 1968 through 1977 and suggest that you look closely at the extended periods of
time when the 110 cfs or 70 cfs have been obviously missing for months.

In as much as 1977 was a year in which a great deal of emphasis was placed on study—
ing the river we invite you to review the flow data enclosed for 1976 and 1977. You
will find that the flow criteria was rerely met during the summer months of these years,
that during the spawning period of 1977 (March, April, May, June) the 110 cfs' flow
occured only 12 days of a-122 day period yet at the end of the 1977 season the con~
clusion by all who studied the river during the summer of 1977 was that there was an
abundant population of adult fish and sufficient young of the year to maintain the
minnow population in excess of 500,000. To presume a 110 cfs required flow during
these months has no basis in fact.

It is evident, from the USGS reports enclosed, that the fish maintains its population
and thrives on summer flows well under the recommended 70 cfs. We invite you to look
at the July month of 1972 water report where the river did not reach that flow any
time during the entire month and was under 60 cfs for 43 consecutive days which should
have been sufficient to completly destroy the Wound Fin population had the minnow
required the recommended type of flow to maintain its habitat. The 1976 and 1977 years
also very clearly show that flows of the magnitude suggested in the biological opinion
dre neither necessary or appropriate.

All of the information that we have been able to research tells us that during the
months and spawning months the water temperature is lower and the population can be
‘maintained at flows less than those required during the summer months. With this in
mind it would be appropriate then to recognize that the winter and spawning time
flow could be under 60 cfs and still maintain the population of fish at a high level.

The Warner Valley Project will neither create nor prolong the duration of low flow

on the Virgin River. The proposal does not require the removal of water frcm the
river to the Warner Valley Reservoir during low flow periods and will in no way
jeopardize the habitat of the Wound Fin Minnow as it has existed for the past 100
years. The opinion indicates that long term reduction of flow would adversely affect
the reproduction and survival of the Wound Fin, again the project will not cause or
extend the low flows as recorded on the Virgin River. It is interesting to note that
only the minority opinion of the Vaughn Hansen Associates report was recognized. This
opinion represents the thinking of only one person. We believe that others are as
well informed and as well advised on the subject and should be heard and considered.
It is our determination that the biological opinion is in error and should not be
considered by Bureau of Land Management in the preparation of the Environmental TImpact
Statement.

Respectfully,
WASHINGTON COUNTY WATER CONSERVANCY DISTRICT

5 Wu/‘/ﬂ"
Rudger McArthur

Secretary-Treasurer

RMM/3f

encl
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VIRJIN RIVER 3aSTH

9-4081.5 VIRGIN RIVER near HURRICANE, UTAH

LOCATION.—Lat 3799'457, long 113°23'40", in NEYSW% sec. 2, T.42S., R.14W., on left bank
at dowmstream side of bridge on State Highway 17, 1.8 miles from Quail Creek and
6.2 miles west of Hurricane.

DRATNAGE AREA.—1,530 sg. mi., approximately.

RECORDS AVAILABIE.--March 1967 to Septexrl‘:xar 1968.

GAGE.-—Water-stage recorder. Altitude o% gage is 2,760 feet {from topographic map).

EXTREMES .—Maximm discharge during year, 5,410 cfs Aug. 7 (gage height, 9.11 ft), from
rating curve extended above 769 cfs on basis of slope-area determination at gage
height 17.34 £t; minimra 53 cfs Sept. 26.

1967-68: daximmm discharge, that of Aug. 7, 1968; minimmm, that of Sept. 26,
1968; maximmmm stage known since at| least 1909, 17.34 ft. Dec. 6, 1966 (revised) ,
from floodmarks (discharge, 20,100 cfs).

REMARKS.—Records good. Many diversions above station for irrigation. Record of water
temperatures and susperded sediment loads for the water year 1968 are published
in Part of this report.

DISCHARGE, IN CFS, WATER YEAR BER 1967 TO SEPTEMBER 1968

DAY, oCT NOV. DEC JAN FEB APR MRY JUN JUL AUG SEP

1 131 94 205 164 199 240 370 457 16l 78 450 74

2 131 96 179 166 179 43 500 480 158 87 430 74
3 127 96 161 166 188 ! 43 476 467 150 83 230 74
4
5
6
7
8
9

127 96 161 164 191 ¢ 40 307 510 145 82 141 69
127 96 148 159 188 40 307 560 138 83 100 74

120 101 136 154 191 53 341 544 135 88 94 70
m 105 121 146 191 J;34 307 417 135 178 650 66
105 105 136 146 191 390 299 395 150 103 438 64
103 105 131 148 194 ' 611 307 382 120 105 460 61
10 101 105 116 152 202 jl3 341 372 170 85 127 61

11 101 105 144 158 288 . 299 430 366 145 82 185 72
12 101 105 141 164 260 %88 554 387 130 83 156 83
13 98 107 127 164 284 296 658 471 120 78 327 90
14 92 111 138 166 529 31‘14 601 374 m 80 433 87
15 92 118 148 169 361 284 616 334 109 82 151 87

16 92 136 177 172 277 288 658 307 103 80 116 87
17 96 141 i 172 246 ;. 284 595 277 98 78 92 80
18 94 141 164 169 240 250 480 296 100 78 82 74
19 92 150 188 164 288 2#3 444 303 90 73 88 70
20 92 160 199 166 260 211 404 318 87 73 80 68

21 92 188 177 169 260 194 378 330 83 78 76 70
22 92 281 151 172 260 185 357 330 90 85 92 69
23 92 174 159 177 260 182 318 284 88 111 90 74
24 88 169 169 185 260 18 263 260 85 152 85 73
25 85 166 174 185 260 19 240 246 83 297 87 68

26 83 164 185 185 267 20 274 230 85 224 90 65
27 85 158 194 211 263 20 318 221 82 124 92 70
28 94 198 199 263 260 214 266 199 80 98 92 68
29 83 224 194 208 243 1240 337 199 80 13 88 73

30 92 179 185 191 e 288 408 177 72 140 85 85

31 94 — 172 202 —= 32é| — 166 - 240 76 -
TOTAL 3,113 4,172 5,676 5,377 7,280 8,‘475‘\ 12,184 10,659 3,453 3,421 5,783 3 ipp
MERN 100 139 ‘164 173 251 273 406 344 115 110 187 73
MAX 131 281 205 263 529 611 658 560 190 297 650 90
MIN 83 94 116 146 179 182 240 166 72 73 76 61
AC-FT 6,170 8,280 10,070 10,670 14,440 16,810(24,170 21,140 6,850 6,790 11, 470 4,360
CAL YR 1967 TOTAL - MEAN - MAX' -| Min -~ ACFT -

WIR YR 1968 TOTAL 71,193 MEAN 195 MAX 658 MIN 61 AC-FT 141,200
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VEIL-L0 KAvEal 18D id
§-4081.5 VIRGIN RIVER NEAR HURRICANE, UTAH

LOCATION-- Lat 3709'45", long 113923'42", in NERNE4SWY sec. 2, T.42 S., R.14 W., Washington
County, on left bank at downstream Side of bridge on State Highway 17, 1.8 miles
downstream from Quail Creek and 6.2 miles west of Hurricane.

DRAINAGE AREA—1,530 sq mi, approximately.

PERIOD OF RECORD--March 1967 to current year.

GAGE--Water-stage recorder. Altitude of gage is 2,760 ft (from topographic map) .

EXTREMES--Current year: Miximm discharge, 12,800 cfs Jan. 25 (gage height, 14.29 fr),
from rating curve extended above 1,300 cfs on basis of slope-area determination at
gage height 17.34 £t; minimum, 61 cfs Oct. 1.

EXTREMES—-Period of record: Maximum discharge, 12,800 cfs Jan. 25, 1969; minimum, 53 cfs
Sept. 26, 1968; maximum stage known since at least 1909, 17.34 £t Dec. 6, 1966, from
floodmarks (discharge, 20,100 cfs).

REMARKS--Records good. Many diversions above station for irrigation. Record of water
temperatures and suspended sediment loads for the water year 1969 are published in
Part 2 of this report.

DISCHARGE, IN CUBIC FEET PER SECOND, WATER YEAR OCTOBER 1968 TO SEPTEMBER 1969

g
8

v DEC JAN FEB AR APR MAY JUN JUL AUG__ . SEP

80 103 136 156 211 497 1,130 1,470 501 138 130 94
3 101 146 157 208 354 1,260 1,530 464 131 130 93
78 107 142 160 - 196 385 1,290 1,500 429 124 130 84
83 107 134 158 191 372 948 1,350 395 113 200 88
88 107 139 158 196 317 1,070 1,250 374 116 141 93

105 133 163 214 323 1,320 1,310 396 109 116 94
82 118 137 166 230 289 958 1,590 37 105 166 129
83 113 143. 165 211 260 824 1,590 367 101 102 113
82 111 141 162 199 258 886 1,630 348 98 101 107
a3 109 136 158 205 272 953 1,580 332 96 162 100

[

(=R N R W N =
Rl
w

11 90 113 139 165 208 273 1,090 1,540 330 98 105 132
12 88 105 141 169 230 265 1,290 1,490 331 98 103 194
13 85 105 128 173 256 272 1,310 1,650 337 96 184 330
14 90 105 131 371 247 261 1,360 1,620 317 98 169 121
15 109 120 141 330 215 266 1,310 1,550 283 88 111 118

16 105 127 140 240 365 277 1,100 1,410 275 87 104 241
17 90 127 140 197 324 368 1,040 1,360 297 94 99 233
18 105 120 132 185 228 508 1,160 1,330 357 236 101 131
19 120 124 120 221 267 565 965 1,300 299 224 109 121
20 113 129 142 1,170 264 522 1,146 1,230 264 342 126 112

21 100 129 153 1,570 260 543 1,430 1,150 241 282 106 110
22 100 129 149 905 244 644 1,680 1,100 214 172 96 116
23 100 124 145 426 249 761 1,750 1,040 205 433 92 123
24 98 124 153 362 253 558 1,740 967 199 320 103 116
25 96 122 169 4,460 518 492 1,420 874 202 202 105 108

26 926 129 189 2,240 1,620 551 1,200 806 199 194 99 100
27 101 131 172 1,840 617 676 1,070 735 182 166 97 100
28 113 127 164 462 445 807 1,160 666 174 141 102 100

29 116 129 158 322 - 871 1,310 609 169 146 114 103
30 109 124 156 . 240 -— 988 1,370 559 154 146 173 101
31 101 - 153 230 --- 1,080 ——-—— 531 fiod 144 101 -

TCML, 2,940 3,524 4,502 17,881 8,871 14,875 36,534 38,317 9,006 4,938 3,717 3,805
MEAN  94.8 117 145 577 317 480 1,218 1,236 300 159 120 127
MRX 120 131 189 4,460 1,620 1,080 1,750 1,650 501 433 200 330
MIN 73 101 120 156 191 258 824 531 154 87 92 84
_AC-FT 5,830 6,990 8,930 35,470 17,600 29,500 72,460 76,000 17,860 9,790 7,370 7,550

CAL YR 1968 TOTAL 69,798 MEAN 191 MAX 658 MIN 61 AC-FT 138,400
WIR YR 1069 TOTAL 148,910  MEAN 408  MAX 4,460  MIN 73  AC-FT 295,400
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VIRGIN K BASIN
09408150 VIRGIN RIVER|NEAR HURRICANE, UTAH

10CATION--Lat 37909'45", long 113923742", in NEXNE4SW: sec. 2, T. 42 S., R. M4 W.,
Washington County, on left bank at downstream side of bridge on State Highway 17,
1.8 miles downstream fram Quail Creek 6.2 miles west of Hurricane.

- DRAINAGE AREA--),530 sg mi, approximately.

PERIOD OF REQORD--March 1967 to current year.

GAGE--Water-stage recorder. Altitude of gage is 2,760 ft (from topographic map) .

EXTREMES—Current year: Maximum discharge, (3,380 cfs Aug. 18 (gage height, 6.99 ft),
fram rating curve extended above 1,300 cfs on basis of slope-area determination at gage
height 17.34 ft; minimum, 55 cfs Aug. 1

EXTREMES--Period of record: Miximum discharge, 12,800 cfs Jan. 25, 1969; minimum, 53 cfs
Sept. 26, 1968; maximum stage kmown si at least 1909, 17.34 ft Dec. 6, 1966, from
floodmarks (discharge, 20,100 cfs).

REMARKS—Records good. Many diversions above station for irrigation. Record of water temp—
eratures and suspended sidiment loads for the water year 1970 are published in Part 2
of this report.

DISCHARGE, IN CUBIC FEET PER SECOND, ; YEAR OCTOBER 1969 TO SEPTEMEER 1970

DAy ot Nov DEC JAN FEB 3 APR MAY JUN JUL AUG SEP

|
1 117 156 196 210 182 304 106 121 86 70 56 55
2 108 155 192 195 176 5291 102 120 83 71 57 65
3 100 150 188 170 174 389‘ 99 132 8L 1 67 68
4 106 145 190 163 176 290 104 153 79 84 88 81
5 115 149 196 156 176 BZ\ 96 161 80 92 491 583
6
7
8
9
0

117 151 212 158 172 242 102 161 87 104 321 311
123 186 210 162 167 220 121 175 214 87 140 109
119 210 209 171 167 218 119 160 119 104 88 84
118 181 200 183 163 210 118 169 11 193 88 71
116 190 200 191 159 214 123 184 107 208 82 67

1 120 182 194 196 158 213 134 204 108 184 81 61
12 126 177 201 192 164 181 129 181 103 83 78 61
13 125 173 198 193 167 169 115 166 93 70 86 138
14 123 174 197 188 169 170 113 165 86 72 21 78
15 129 175 201 204 171 168 105 159 81 67 128 66

16 133 241 196 199 161 165 97 166 76 67 287 62
17 142 347 201 227 159 163 93 169 72 70 128 63
18 148 202 207 214 152 160 94 166 72 112 582 74
19 157 203 204 187 152 147 93 1439 69 96 438 9
20 152 213 205 187 153 139 95 138 67 8l 175 81

21 152 207 199 191 157 134 93 128 73 286 135 72
22 172 201 23 191 200 128 97 115 73 224 333 74
"23 179 193 218 192 214 124 95 112 72 104 13 82
24 176 192 200 198 175 119 88 100 68 133 73 76
25 164 192 198 195 170 129 92 106 68 116 61 75

26 159 198 198 190 169 125 94 100 67 77 91 71
27 155 199 205 189 175 142 126 88 66 67 106 68
28 152 198 207 186 172 118 181 83 69 64 125 67

29 151 189 199 176 -— i 133 78 69 57 70 66
30 155 193 203 171 -— 117 121 86 71 62 59 65
31 160 —_ 209 178 -— 1s —_ 82 - 57 58 -_—

qoTAL 4,269 5,722 6,246 5,814 4,750 5,885 3,278 4,277 2,570 3,233 4,776 2,973
MEAN 138 191 201 188 170 190 109 138 85.7 104 154 99.1
MAX 179 347 218 227 214 529 181 204 214 286 582 583
MIN 100 145 188 156 152 111 88 78 66 57 56 55
AC-FT 8,470 11,350 12,390 11,530 9,420 11,670 6,500 8,480 5,100 6,410 9,470 5,900

CAL YR 1969 TOTAL 154,181 MEAN 422 MAX 4,460 MIN 84 AC-FT 305,800
WIR YR 1970 TOTAL 53,793 MEAN 147 MAX 583 | MIN 55 - AC-FT 106,700
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VIRGIN RIVER BASIN
09408150 VIRGIN RIVER NEAR HURRICANE, UTAH

LOCATION--Lat 37 09'45", long 113 23'42", in NEMNELSWY sec.2, T42 S., R.14 W., Washington
County, on left bank at downstream side of bridge on State Highway 17, 1.8 miles

dovnstream from Quail Creek and 6.2 miles west of Hurricane.

DRATNAGE AREA--1,530 sq mi, approximately. :

PERIOD OF RECORD-—March 1967 to current year.

GAGE--Water-stage recorder. Altitude of gage is 2,760 £t (from topographic map) . )
EXTREMES—Current year: Maximum discharge, about 6,250 cfs Aug. 21 (gage height, 9.00 £t),
from rating curve extended above 1,300 ofs on basis of slope-area determipation at

gage height 17.34 £t; minimum, 30 cfs Aug. 17.

EXTREMES--Period of record: Maximum discharge, 12,800 cfs Jan. 25, 1969; minimum, 30 cfs
Aug. 17, 1971; maximum stage known since at least 1909, 17.34 £t Dec. 6, 1966, from
floodmarks (discharge, 20,100 cfs).

REMARKS—-Records good. Many diversions above station for irrigation. Record of water
temperatures and suspended-sediment loads for the water year 1971 will be published
in Part 2 of this report. .

DISCHARGE, ¥N CUBIC FEET PER SECOND, WATER YEAR OCTOBER 1970 TO SEPTEMBER 1971

:
g
:

DEC JAN FEB MAR APR MAY JUN - JUL AUG SEP

62 124 293 161 187 160 124 100 149 - 80 109 81
69 127 223 178 188 154 103 125 135 78 29 79
64 127 200 169 185 155 92 141 129 78 102 74
66 109 184 152 172 176 90 148 117 75 125 70
64 112 169 138 166 175 9L 155 107 75 299 70

172 135 180 158 95 294 100 78 283 70
67 117 169 149 L) 155 104 341 97 80 394 70
67 149 172 143 164 168 110 414 90 3 320 70
69 130 175 158 169 172 106 370 89 74 219 70
n 122 266 166 168 171 110 375 86 7% 414 70

=
oW R~ b W=
N
o
[
]
N

74 124 181 178 170 179 115 513 88 74 118 71
74 130 169 188 170 178 118 353 92 75 82 71
155 183 170 188 109 299 92 76 7% 72
69 149 158 184 168 190 140 291 920 78 122 73
76 146 163 177 164 i62 157 287 86 78 218 75

GEERE
[+
-
-
=
o

80 141 16l 173 161 161 157 284 8L 85 70 75
80 124 163 176 196 156 168 253 80 77 72 73
169 189 279 156 191 214 82 118 140 72
82 119 161 214 224 154 174 193 82 90 309 72
23 124 161 216 217 166 145 204 80 89 162 72

B fd et
~
A
=
N
&~

21 95 124 175 219 194 162 133 200 78 120 710 72
22 102 124 194 203 178 156 163 179 76 106 200 73
23 112 124 175 187 183 157 134 197 75 96 110 7L
24 105 122 155 180 179 166 128 181 75 86 94 67
25 . 102 - 122 152 179 173 154 114 156 78 84 90 61

26 109 699 155 182 166 146 114 146 85 73 89 59
27 109 428 163 183 152 152 101 136 83 72 87 57
28 112 213 178 185 152 169 101 119 83 82 85 57

29 119 240 166 184 — 147 96 145 84 85 84 60
30 127 666 166 183 -— 156 93 - 171 83 88 83 64
31 133 - 155 183 — 139 -— 155 ~~— 101 82 —

TOTAL 2,657 5,421 5,498 5,495 5,046 5,038 3,676 7,139 2,752 2,600 5,447 2,091
MEAN 85.7 181 177 177 180 163 123 230 91.7 83.9 176 69.7

133 699 293 219 279 190 191 513 149 120 710 81
60 109 152 135 152 139 90 100 75 72 70 57

aC-PT 5,270 10,750 10,910 10,900 10,010 9,990 7,290 14,160 5,460 5,160 10,800 4,150

CAL YR 1970 Total 51,132 Mean 140 Max 699 Min 55 AC-FT 101,400
WIR YR 1971 Total 52,860 Mean 145 Max 710 Min 57 AC-FT 104,800
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\ias RIVER BASIN

09408150 Vixgin %uver near Hurricane, Utah

- |
LOCATION. —Lat 37°909'45", long 313923742", in NE3NE%SW% sec. 2, T.42S., R.14W., Washington
County, on left bank at downstream sidé of bridge on State Highway 17, 1.8 miles .
dovmstream from Quail Creek and 6.2 miles west of Hurricane. -
DRAINAGE AREA.—1,530 sg. mil, approximatel e
PERTOD OF RECORD.——March 1967 to current yedr.

GAGE.~-Water-stage recorder. Altitude of gage is 2,760 ft (from topographic map).

EXTREMES ~- Current year: Maximm dischargel‘, about 10,400 cfs Sept 19 (gage height, 11.88 ft)
from rating curve extended above 1,300 cfs on basis of slope -area determination at
gage height 17.34 ft' minimm, 29 'cfs July 8. .
Period of record: Maximum discharge, 12,800 cfs Jan. 25, 1969; minimum 29 cfs July 8,
1972; maximum stage known since at least 1909, 17.34 ft Dec 6, 1966, from floodmarks
(discharge, 20,100 cfs).

REMARKS-~-Records good. Many diversions shove station for irrigation. Record of water
tenperatures and suspended-sediment lcads for the water year 1972 will be published
in Part 2 of this report. :

DISCHARGE, IN CUBIC FEET PER SECOND, WATER YEAR OCTOBER 1971 TO SEPTEMBER 1972

BAY OCT NV DEC JAN FEB . MAR APR MAY JUN JUL AUG SEP

1 67 135 144 206 143 lis 71 99 120 58 41 51

2 66 140 131 209 135 1 71 86 66 56 46 60

3 65 140 146 196 139 186 74 92 56 52 45 76

4 57 140 143 165 144 229 73 95 135 49 43 75

5 50 138 133 148 153 . 245 78 98 73 49 41 112
6 53 132 134 168 160 . 226 8l 87 99 50 46 82
7 57 137 147 186 156 | 226 94 85 335 43 42 89
8 60 141 146 184 152 207 95 80 266 41 43 70
9 60 135 140 178 151 (19 95 75 99 45 44 70
10 59 130 143 169 147 19 94 79 83 46 46 77
11 53 130 150 168 145 18 104 78 72 47 49 .74
12 52 135 154 174 136 169 125 85 72 45 46 68
13 47 141 148 178 146 171 113 77 76 45 317 71
14 50 132 153 177 162 17 127 72 71 47 322 73
15 52 149 156 170 159 . 17 101 68 7L 47 166 9N
16 © 188 300 154 169 153 154 97 62 143 44 65 79
17 417 163 147 172 151 127\ 96 56 62 45 54 75
18 201 146 154 170 161 . 124 99 56 63 47 49 232
19 121 146 162 172 169 | 126 106 61 63 45 125 4,340
20 105 138 168 172 168 126 110 77 66 45 59 484
21 103 146 164 170 182 109 96 67 71 46 5L -198
22 129 149 181 175 186 101 92 70 929 44 49 171
23 124 146 478 174 179 106 89 62 794 45 | 5L 161
24 593 127 572 168 172 103 95 58 167 45 55 148
25 507 124 6,160 161 165 98 89 62 101 44 141 136
26 180 127 1,440 162 166 95 86 57 920 47 275 112
27 165 124 528 164 168 89 88 58 68 44 493 89
28 150 124 361 159 180 94 81 58 66 49 167 85
29 135 130 306 157 187 84 92 57 60 45 69 77
30 125 143 257 154 — 79 98 61 68 41 62 77
31 140 225 137 —_— 73 -—= 64 —— 43 58 -_—

TOTAL, 4,231 4,288 13,625 5,313 4,615 4,623 |2,810 2,2 4,505 1,439 3,160 7,607
MEAN 136 143 440 171 159 149 | 93.7 72. 150 46.4 102 254
MAX 593 300 6,160 209 187 245 127 92 929 58 483 4,340
MIN 47 124 131 137 135 73 71 56 56 41 41 51
AC-FT 8,390 8,510 27,030 10,540 9,15¢ 9,170 [5,570 4,450 8,940 2,850 6,270 15,090

AC FT 117,900

CAL YR 1971 TOTAL 59,433 MEAN 163 IMAX 6,160 @ 7
kS 1 AC FT 116,000

4
WIR YR 1972 TOTAL 58,458 MEAN 160 MAX 6,160 4

B
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VIRGIN RIVER BASIN

09408150 VIRGIN RIVER NEAR HURRICANE, UTAH

LOCATION—Lat 37909'45", long 113923'42", in NEYNE4SW% sec.2, T.42 S., R.14 W., Washington
County, on left bank at downstream side of bridge on State Highway 17, 1.8 miles
(2.9 km) downstream from Quail Creek and 6.2 miles (10.0 km) west of Hurricane.

DRATNAGE AREA—1,530 sq mi (3,960 k%), approximately.

PERIOD OF RECORD—March 1967 to current year.

AVERAGE DISCHARGE—6 years, 237 ££3/s (6.712 m/s), 171,700 acre-ft/yr (212 o /yr) -

GAGE--Water-stage recorder. Altitude of gage is 2,760 ft (841 m) from topographic map.

EXTREMES—-Current year: Maximum discharge, about 3,350 £t3/s (94.9 m3/s) May 14
(gage height, 6.36 ft or 1.939 m), from rating curve extended above 1,300 ft3/s
(36.8 m /s) on basis of slope-area determination at gage height 17.34 ft (5.285 m);
minimm 63 ft3/s (1.78 m3/s) Aug. 1l.

EXTREMES--Period of record: Maximum discharge, 12.800 £t3/2 (362 m3/s) Jan. 25, 1969;
minimum 29 ££3/s (0.82 m3/s) July 8, 1972; maximum stage known since at least 1909,
17.34 £t (5.285 m) Dec. 6, 1966, from floodmarks, discharge 20,100 £t3/s (569 m3/s).

REMARKS—Records fair excpet those for periods of no gage height record, which are poor.
Many diversions above station for irrigation. Record of water temperatures and
suspended-sediment loads for the water year 1973 will be published in Part 2 of
this report.

DISCHARGE, IN CUBIC FEET PER SECOND, WATER YEAR OCTOBER 1972 TO SEPTEMBER 1973

ocT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP

DAY
1 77 106 151 135 163 413 423 1,430 962 175 74 78
2 77 108 145 136 156 303 342 1,260 855 170 72 78
3 75 101 134 144 159 266 287 1,320 739 160 71 76
4 425 106 149 158 164 263 281 1,550 861 150 73 78
5 291 111 311 155 162 286 295 1,720 682 142 81 76
6
7
8
9

151 115 144 149 182 304 398 1,380 666 140 72 18
208 107 144 157 401 314 523 1,520 660 135 70 78
159 111 161 150 315 309 365 1,630 620 130 68 73
300 110 157 156 240 241 384 1,880 560 123 68 73
10 310 109 138 164 209 266 494 1,980 520 117 66 78

1 210 131 139 167 246 264 633 2,120 480 110 64 73
12 125 215 144 162 425 734 786 2,010 450 98 70 73
13 117 189 145 16l 284 442 978 1,750 420 122 73 73
14 140 148 146 169 220 330 1,040 1,970 809 118 73 75
15 390 212 137 180 198 294 803 1,900 500 107 88 76

16 283 238 145 183 194 273 734 1,720 450 98 88 76
17 125 714 152 339 186 311 854 1,680 390 103 224 75
18 135 271 . 163 244 178 336 936 1,780 355 98 158 76
19 575 191 ‘170 233 174 349 735 1,910 325 113 113 78
20 571 188 175 196 169 362 674 1,770 300 96 92 78

21 276 163 180 160 173 408 639 1,560 280 98 413 73
22 151 155 171 158 184 374 670 1,320 260 86 147 72
23 134 154 170 163 197 417 839 1,340 245 81 100 72
24 123 149 166 168 198 451 1,010 1,390 230 81 86 76

25 123 144 161 180 220 431 1,170 1,400 220 80 80 78
26 121 150 156 185 239 414 1,260 1,600 210 76 76 78
27 118 163 156 173 272 468 1,420 950 205 73 75 78
28 118 155 177 163 470 682 1,610 880 195 76 75 78
29 163 145 193 162 - 523 1,830 851 190 92 76 78
30 135 148 158 167 - 432 2,010 878 185 5 75 78
31 105 _— 147 172 - 399 - 896 -—= 76 80 -=
TOTAL 6,311 5,107 4,985 5,389 6,378 11,659 24,423 47,345 13,824 3,399 3,041 2,280
MEAN 204 170 161 174 228 376 814 1,527 461 110 98.1 76.0
MAX 575 714 311 339 470 734 2,010 2,120 962 175 413 78

MIN 75 101 134 135 156 241 281 851 185 3 64 72
AC-FT 12,520 10,130 9,890 10,690 12,650 23,130 48,440 93,910 27,420 6,740 6,030 4,520

CAL YR 1972 TOTAL 52,717 MEAN 144 MAX 4,340 MIN 41  AC-FT 104,600
WIR YR 1973 TOTAL 134,141 MEAN 368 10X 2,120 MIN 64 AC-FT 266,100
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s RIVER BASIN
09408150 Virgin River near Hurricane, Utah
Location--Lat 37 09'45", long 113 23'42", in NERNE%SW% sec. 2, T.42 S.,R.14., Washington

County, on left bank at downstream side of bridge on State Highway 17,1.8 miles
(2.9 km) downstream from Quail Creek al:d 6.2 miles (10.0 km) west of Hurricane.

DRAINAGE AREA— 1,530 sq mi (3,960 km?), approximately.

PERIOD OF RECORD— March 1967 to current year.

AVERAGE DISCHARGE—7 years, 220 ft3/s '(s.ﬁo m3s), 159,400 acre-ft/yr (197 hmdyr).
GAGE— Vater stage recorder. Altitude of gage is 2,760 ft (841 m) from topographic map.

EXTREMES——current year: Maximum discharge, 1,090 f£t3/s (30.9 m3/s) Apr. 2 (gage height,
3.67 ft or 1.119 m); minimm 38 £ft3/s 1.096 m3/s, July 26.
Period of record: Maximum discharge, 1&,800 £t3/s (362 m3/s) Jan 25, 1969; mininum
29 £t3/s (0.82 m3/s) July 8, 1972; maximm stage known since at least 1909, 17.34 ft
(5.285 m) Dec. 6, 1966, from floodmarks, discharge 20,100 £t3/s (569 m3/s).

REMARKS—— Records fair. Many diversions ve station for irrigation. Record of water
temperatures and suspended-sediment loads for the water year 1974 will be published
in Part 2 of this report.

DISCHARGE, IN CUBIC FEET PER SECOND, WATER YEAR OCTORER 1973 to SEPTEMBER 1974

DAY OCT __NOV DEC JAN FEB AR APR MY JuN JUL AUG SEP
1

73 103 204 140 172 LGZ 116 112 63 60 121 62
223 189 119 - 63 58 83 67

2 67 105 210 150 170

3 67 105 177 150 167 322 142 128 69 - 50 87 73
4 73 107 164 160 167 | 198 149 132 63 48 183 77
5 79 107 157 165 167 198 152 128 62 50 135 87
6 77 109 164 170 162 = 239 128 128 57 52 232 279
7 77 114 154 180 164 232 116 116 60 53 107 144
8 79 114 157 210 162 210 112 121 60 60 85 109
9 85 116 157 200 164 183 103 121 58 58 71 96
10 89 119 154 180 167 . 167 107 121 58 57 53 116
11 87 116 152 165 172 167 107 109 60 58 50 137
12 87 114 152 165 172 164 105 103 57 55 60 167
13 85 121 152 180 175 l$7 105 98 58 52 83 180
14 87 121 152 170 170 167 89 94 58 53 60 216
15 94 121 147 175 167 175 83 85 57 62 65 310
16 94 123 144 178 170 IJO 81 77 55 65 63 135
17 . 94 121 147 189 170 1612 87 69 57 65 65 130
18 96 172 147 220 170 15 100 71 58 62 65 130
19 96 265 152 210 167 l4§ 112 71 57 58 58 152
20 100 180 137 223 170 14 109 77 58 167 . 50 135

21 105 170 135 334 162 14 87 87 58 96 48 119

22 109 198 144 242 164 137 96 85 53 239 45 105

23 105 210 152 175 167 13¢ 103 79 53 216 46 105

24 105 192 157 183 167 14 116 79 58 121 50 123

25 109 186 164 178 162 14 114 77 62 53 53 114
14J

26 103 192 162 180 162 147 114 73 58 42 55 105
27 103 198 152 175 162 142 112 69 57 44 65 109
28 103 189 154 175 164 116, 105 67 55 46 62 114

29 103 198 157 175 - 112 103 69 60 60 58 119
30 103 201 152 175 - 109 107 63 57 62 58 114
31 103 -— 147 175 - 121 - 65 - 119 60 -

TOTAL 2,837 4,487 4,856 5,747 4,675 5,218| 3,349 2,893 1,759 2,341 2,376 3,929
MEAN 91.5 150 157 185 167 168 112 93.3 58.6 75.5 76.6 131
MAX 109 265 210 334 175 322 189 132 69 239 232 310
MIN 67 103 135 140 162 109 8L 63 53 42 45 62
AC-FT 5,630 8,900 9,630 11,400 9,270 10,350 | 6,640 5,740 3,490 4,640 4,710 7,790

CAL YR 1973 TOTAL 129,918 MEAN 356 MAX 2,120\ MIN 64 AC-FT 257,700
WIR YR 1974 TOTAL 44,467 MEAN 122 MAX 334| MIN 42 AC-FT 88,200

PEAK DISCHARGE (Base, 1,500 CFS). No peak above |base.
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VIRGIN RIVER BASIN -
09408150 Virgin River near Hurricane, Utah

LOCATION-~Lat 37 09'45", long 113 23'42", in NEWNE%SW% sec. 2, T.42 S., R.14 W., Washington
County, on left bank at downstream side of bridge on State Highway 17, 1.8 miles
(2.9 km) downstream from Quail Creek and 6.2 miles {10.0 km) west of Hurricane.

DRATHAGE ARFA.--1,530 mi2 (3,960 Km2), approximately.

PERIOD OF RECORD.—- March 1967 to current year.

AVERAGE DISCHARGE.--8 years, 212 ft3/s (6.038 m3/s) , 153,600 acre~ft/yr (189 hmd/yr).
GAGE.—— Water -stage recorder. Altitude of gage is 2,760 ft (841 m) from topographic map.

EXTREMES-~Current year: Maximum discharge, 7,325 £t3/s (207 m3/s) July 29 (gage height, 8.95
ft or 2.728 m); minimm 38 £t3/s (1.076 r.13/s) Sept.. 25, 26.
Period of record: Maximm discharge, 12,800 £t3/s (362 m3/s) Jan 25, 1969; minimm
29 ft3/s (0.82 m3/s) July 8, 1972; maximm stage known since at least 1909, 17.34 £t
{5.285 m) Dec. 6, 1966, fram floodmarks, discharge 20,100 ft3/s (569 m3/s).

REMARKS.— Records fair. Many diversions above station for irrigation.

DISCHARGE, IN CUBIC FEET PER SECOND, WATER YEAR OCTOBER 1974 TO SEPTEMBER 1975
MEAN VALUES

OCT _ NOV DEC JAN FEB MAR APR MAY JUN JUL  AUG SEP

DAY
1 109 172 140 137 154 223 180 154 317 62 89 68
2 104 140 183 144 147 249 159 164 293 58 87 73
3 107 135 255 130 149 204 149 198 260 60 84 63
4 149 132 310 123 164 195 160 334 228 71 80 . 63
5 123 129 334 121 154 180 180 172 213 7L 78 57
6 ‘114 129 279 121 149 366 218 125 202 62 74 50
7 109 127 146 123 157 282 198 112 203 63 70 53
8. 123 138 113 132 159 252 172 114 188 62 66 120
9 98 149 103 140 162 210 164 189 165 60 62 163
10 63 144 102 125 164 216 152 342 143 58 62 336
11 65 143 100 125 159 282 147 394 132 56 62 138
12 63 142 103 119 157 223 167 390 124 55 61 100
13 63 143 107 121 157 223 162 356 122 54 61 69
14 62 146 103 123 167 229 144 390 120 58 60 63
15 63 149 107 128 175 216 137 428 118 62 60 64
16 65 154 109 149 170 232 140 412 106 67 59 59
17 69 157 116 152 164 223 162 370 91 73 59 54
18 67 162 109 152 159 215 128 348 83 71 58 68
19 81 154 107 154 154 216 119 400 87 63 59 81
20 87 137 107 154 162 222 123 471 83 56 124 56
21 8L 128 109 152 157 234 154 382 8L 56 929 50
22 81 123 114 149 149 249 152 298 79 56 90 50
23 87 132 116 152 144 231 170 282 73 56 94 44
24 103 159 109 157 167 226 172 302 67 56 98 43
25 96 144 105 162 170 234 192 350 63 61 100 43
26 96 147 109 162 172 270 183 418 65 68 102 43
27 180 137 121 157 177 261 147 383 71 68 83 57
28 410 132 121 152 195 216 137 349 71 68 63 64
29 960 137 130 149 - 159 132 325 73 1,060 64 69
30 296 130 130 159 -— 170 135 300 67 .684 68 61
31 195 —— 125 154 - 200 -— 319 _— 125 65 -

) EI‘ASL 4iZi 4%2; 4;55 4378 4514 7108 4735 9565 3988 3600 2341 2322
o 560 195 . 141 161 229 158 309 133 116 75.5 77.4
_— o 1 3oa 162 195 366 218 471 317 1060 124 336
ACEFT  sese e 19 144 159 119 112 63 54 58 43
0 8570 8680 8950 14100 9390 18970 7910 7140 4640 4610

Cal YR 1974 TOTAL 45235 MEAN 124 MAX .960 MIN 42 AC- :
Wir Yr 1975 TOTAL 55499 MEAN 152 MAX 1060 MIN 43 28.% 13’3138

Peak Discharge (Base, 1500 CFS).

29-319 0 - 78 - 10
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VIRGIN RIVER BASIN

|

09408150 VIRGIN RIVER NEAR HURRICANE, UTAH

LOCATION.—— Lat 37°09'45", long 113°23'42", in NE1/4NEL/4SW1/4 sec. 2, T.42 S.,
R.14 W,, Washington County, Hydrologic Unit 15010008, on left bank at
downstream side of bredge on Star_e'!!ighwray 17, 1.8 mi (2.9 km) downstream
from Quail Creek ang 6.2 i (10.0 km) west of -Hurricane.

DRAINAGE AREA.--1,530 mi® (3,960 km2), approximately.

PERIOD OF RECORD.—-March 1967 to current year

GAGE.—~~ Water-stage recorder. Altitude of gage is 2,760 ft (841 m) from.
topographic map.

REMARKS.-~Records fair. Many diversions for jrrigation above station.

AVERAGE D}SCHARGE.--Q years, 200 ft 3/s (5:664 m3/s), 144,900 acre-ft/yr (179
hm 3/yr). : . .

EXTREMES FOR PERIOD OF RECORD.--Maximum dischdrge, 12.800 ft 3/s (362 m3/s)
Jan. 25, 1969, gage height. 14.29 ft (5.156 w); minimum, 23 £t3/s (0.65
m3/s) Aug. 22, 1976. Lo

EXTREMES OUTSIDE PERIOD OF RECORD.--Maxinum stage known since at least 1909
17.34 ft (5.285 m) Dec. .6, 1966, from floodmarks, discharge 20,100 ft3/s
(569 m3/s). |

maximum discharge, 2064 f£t3/s (58.5:m3/s)
(1.512 w); minimum 23 ft 3/s (0.65 m3/s)

July 29, gage height, 4.96 ft

EXTREMES FOR CURRENT YEAR.—- Peak discharges aiove base of 1,500 ft3/s (42.5m3/s);

ug 22, gage height, 1.36 ft (0,415 m).

DISCHARGE - IN CUBIC FEET PER SECOND, NATE,‘[# YEAR OCTOBER 1975 TO SEPTEMBER 1976

MEAN VALUES
DAY ocT NOV DEC JAN FEB MAR APR MAY JUN JuL AUG
1 64 73 101 91 93 168 \ 108 235 69 61 - 182
2 70 747 121 88 94 114 104 250 68 61 146
3 69 74 158 82 96 111 108 258 67 60 124
4 74 76 124 88 97 1100 105 259 67 60 109
5 67 77 115 97 112 100 105 255 71 60 89
] 69 77 116 120 103 104 105 250 66 61 105
7 69 77 126 130 109 108 108 230 64 61 115.
8 68 79 128 120 130 110 110 215 63 62 129
9 66 80 135 125 230 113 112 230 65 62 135
10 64 82 116 130 440 110 120 250 62 42 106
11 63 90 a2 135 260 109 140 258 64 60 73
12 62 93 89 81 100 108 140 259 70 58 70
13 68 96 92 83 98 106 135 263 65 60 70
14 67 95 113 82 105 108 145 275 61 75 58
15 68 93 91 81 110 110 149 250 60 67 32
16 70 89 94 82 103 104 143 225 63 66 32
17 72 87 100 82 100 119 140 200 60 67 34
18 74 87 101 82 99 117, 130 185 58 68 34
i9 76 85 103 81 99 112 190 150 59 69 33
20 76 83 100 80 100 110 210 138 58 65 35
21 77 79 106 79 100 109: 230 128 58 68 42
22 80 76 111 81 100 108 245 113 60 62 70
23 88 79 104 86 101 109. 250 104 60 54 93
24 82 81 101 88 102 109 263 97 60 105 52
25 78 82 101 86 102 108 275 90 61 83 43
26 76 83 103 82 104 108 285 85 61 77 35
27 75 83 102 86 108 107, |225 84 60 104 36
28 73 85 103 91 114 08 190 75 60 107 36
29 71 87 98 93 119 107 205 72 60 420 37
30 72 89 98 93 —— 107 0 225 73 60 148 37
31 73 --- 103 93 —— 108 - 73 --- 328 37

TOTAL 2221 2491 3345 2898 3628 3429 ¢ 5D00 5629 1880 2821 2229

MEAN 71.6 83.0 108 93.5 125 111 ¢ 67 182 62.7 91.0 71.9
MAX 88 96 158 135 440 168 ! 85 275 71 420 182
MIN 62 73 89 79 93 100 04 72 58 54 32

AC-FT 4410 4940 6630 5750 7200 6800

0

20 11170 3730 5600 4420

v CAL YR 1975 TOTAL 60608 MEAN 133  MAX 1060 [MIN 43 AC-FTF 100400
WTR YR 1976 TOTAL 37494 MEAN 102  MAX 440 \MIN 32 AC-FT 74370

NOTE.-= No gage-height record, Jan 29 to May 25.
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VIRGIN RIVER BASIN

09408150 VIRGIN RIVER NEAR HURRICANE, UTAH

DISCHARGE, IN CUBIC FEET PER SECOND, WATER YEAR OCTOBER 1976 TO SEPTEMBER 1977

DAY ocT NOV DEC JAN FEB MAR APR MAY JUN JUL AUG SEP

1 49 62 91 145 152 103 59 57 86 68 61 48

2 500 62 92 149 151 102 62 58 78 70 65 51

3 180 64 95 148 147 103 59 56 75 73 60 52

4 170 64 96 147 148 101 61 57 n 80 58 51

5 100 64 97 143 148 103 57 58 75 209 49 49

6 66 64 97 143 149 102 59 61 87 90 49 49

7 47 67 96 139 150 103 66 68 80 78 48 53

8 44 68 94 133 154 116 72 7 285 72 48 97

9 43 68 96 131 164 97 73 68 502 66 49 91

10 43 .70 95 132 162 105 n 77 367 64 55 143

11 46 72 96 137 156 121 67 71 93 67 49 82

12 46 73 96 146 155 114 65 67 85 69 100 50

13 46 74 97 146 153 98 59 63 83 71 61 49

14 44 74 97 147 152 103 64 208 75, 68 58 48

15 44 122 97 147 155 97 62 114 3 68 48 48

16 45 123 97 143 155 98 69 79 70 73 48 48

17 47 106 98 144 150 99 67 73 70 82 315 49

18 46 102 98 146 147 98 65 71 68 93 82 47

19 49 98 29 150 143 93 58 64 69 86 52 50

20 45 102 100 152 129 89 55 57 69 86 50 50

21 48 98 103 156 126 86 55 55 69 85 61 50

22 53 94 109 166 140 85 62 56 70 95 590 49

23 52 104 110 162 132 85 61 60 65 537 127 49

24 54 90 112 156 124 80 59 218 65 333 65 55

25 54 90 120 153 126 82 64 886 68 920 53 50

26 54 80 129 150 119 80 65 249 73 85 51 50

27 56 77 132 150 104 78 65 135 76 69 50 49

28 56 76 138 151 106 76 62 98 78 58 51 50

29 58 80 140 153 —_— 66 57 107 77 64 50 49

30 59 90 143 150 -— 57 54 105 65 61 52 48

31 60 -— 145 151 —_ 56 - 93 -— 62 50 -—

TOTAL 2,304 2,478 3,305 4,566 3,997 2,876 1,874 3,560 3,167 3,172 2,605 1,704

MEAN 74.3  82.6 107 147 143 92.8 62.5 115 106 102 84.0 56.8

‘MAX 500 123 145 166 164 121 73 886 502 537 590 143

MIN 43 62 91 131 104 56 54 55 65 58 48 47

AC-FT 4,570 4,920 6,560 9,060 7,930 5,700 3,720 7,060 6,280 6,290 5,170 3,380
CAL YR 1976 TOTAL 37524 MEAN 103 MAX 500 MIN 32 AC-FT 74430
WIR YR 1977 TOTAL 35608 MEAN 97.6 MAX 886 MIN 43 AC-FT 70630
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COMMENTS ON U.S. FISH AND WILbLIF OPINION ON WARNER VALLEY.
PROJECT.

We are in receipt of a copy of the Formal Consultation on the
Allen-Warner Valley Energy Projects. HaQing been involved in
the following comments:

The woundfin was placed on the endangered list, not because of

an imminent threat of extinctlon, ut rather to protect it from

studies pertalnlng to this projectK we feel obligated to make
prOJeCtS such as the one proposed jt Warner Valley. The origi-
nator of this request for endanger d status, Dr. James E. Deacon,
has subseqﬁently repeatedly suggested to the USF&WS organi-
zation that this represents an overl-classification and that the

\

woundfin stétﬁs shoﬁld be downgraded from endangered to threatened.

On February 9, 1977 a repert was submitted from the Albuquerque
d its essential habitat. The

jeopardize the endangered species;a

basis for this opinion was a report

office of USF&WS indicating that thf proposed project would
lproduccd by Drs. Deacon and .

Paul B. Holden and represented views which were almost totally

unsupported by reliable data as rqu1red by federal regulation.
Inquiries were made by project leaders on the finalness of the
February 9, 1577 opinion with a resullting resﬁonse confirming

the official stétﬁs of the opinion and an expression of unwillingnéss
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“to support an additional fact-gathering effort. This attitude
left the concerned project leaders and local citizens no re-
course but to initiate a study to gather the required facts at

their own expense.

On March 1, 1977 members of the Vaughn Hansen Aséociates staff
were contécted to determine if they could assemble a technically
competent stﬁdy team pépable of conducting an unbiased and ok-
jective study; This stﬁdy team was assembled ccrsisting of

the recognized experts in numerous disciplines from the inter-
mountain area. The ﬁnderstanding of all concerned was that the
team wculd conddct an objective study and report facts fully as
they were gatheredeith close liaison with concerned state and

federal agencies.

Dr. Deacon was included és a member of this study team because of
his experieﬁce on the Virgin RiQer,»and because he had access to the
federal permit reqﬁired to conduct a monitor&ng program. fA ver-

bal request, to Dr. James Johnson of the Albuquerque office of
USF&WS suggesting the need for a permit by other members of

the study team was denled); The study was initiated in March

and completed with the submission in December of a thorough,

well-documented and sﬁbstantiated data report and analysis.

During the study, an attempt was made to coordinate the effort
to satisfy the data needs of all requisite state and federal

agencies; Numerous meetings were held with USF&WS personnel in
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Salt Lake City, Albﬁquerqﬁe and1a various locations with the
Woundfin Recerry te&m; Even though input was freely solicited,
no recommerdétions of any substance were received. USF&WwS did,
hdwever, acknowledge thét the Febr ary 9, 1977 opinion was
illegally constitﬁted and agreed to await receipt of our study
report prior to rendering a new op nion. The opinion responsi-

bility was also shifted from Albuguerque to the Salt Lake office.

The USF&WS opinion, as sﬁbmittedio April 3, 1978, almost totally

ignores the sﬁbsténtiated data ass%mbled by professionally recog-

nized experts énd agéin relies ﬁﬁow documented suggestions of

Dr. Deacon $nd his ésscciétes; érrors in the original opinion

could somewhét Ee jﬁstified by lack| of data; However, since

adeqﬁate déta are now aQailable for| the opinion, the errors and

omissions contéined therein must be viewed as intentional and

as an éttempt By Dr; Deécons, Dr;‘J hnson, and other members of

the USF&WS stéff to stop the propbsLd project; This is not sur-

prising in view of the pte-conceiVel anti-project philosophy held

and -stated by many of these individjals.

The April 3, 1978 opinion ﬁés Very iimply an unwarranted testi-
se to Dr. Deacon. It contains

\

both open and sﬁbtle attempts to build Dr. Deacon by discrediting

monial ascribing widespread experti

those professional experts retained by the project to conduct
an unbiased study; The April 3td‘op‘nion contains statements
made by Dr. Deaccn earlier and subsequently shown clearly in the

study to be in error. Facts documen ed in the report are almost
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totally ignored;

The final draft of the Woundfin Recovery Plan as assembled by
Recerry team, with Dr; Johnson as a director and Dr. Deacon as
an advisor and consﬁltant, while quoting Dr. Deacon from the
Vaughn Hansen Associates report similarly ignores many facts con-
tained therein; Their leadership mﬁst be viewed as representing
an attempt to géin-and maintain control over the Virgin River
water resource énd to perpetﬁate the study at increased costs

to the taxpayers; This opinion is further substantiated by
noting that the ignored data in the April 3rd opinion has been
included, almost categoricélly, as tasks to be accomplished by
the recovery teém ét é cost many times higher. Dr. Deacon's
involvement in this recerry effort must be viewed as a flagrant
conflict of interest, since faiiﬁre to remove the woundfin from
an endangered stétﬁs represents a potential for him to obtain

a financi$1 géin.

Additionally the Albuquerque office culminated a long list of
inappropriate actiQities'by attempting to influégnce the Salt
Lake office opinion and by insulting the project leaders in the
St. George area in a letter from W. 0. Nelson on December 12,
1977. So flagrant was the December 12th letter from the Albu-
querque office of USF&WS that legal action has been sought.
This letter indicated that the study, funded by the project,
had identified no data which contradicted the findings in the

report attached to the February 9, 1977 opinion. This was done



48

in spite of Dr; Deacon's acknowledgement of errors in his original
report in areas including sedimenL control, habitat requirements,
hydrology and exotic species intrLduction. The USF&WS opinion of
April 3rd also fails to recognize\these errors.

Those of us who ha@e been closely associated with this project,
and are aware of the data aQailabLe, recognize the incompleteness
and the inaccﬁracies of the April |3, 1977 opinion and are appalled
that the USF&WS woﬁld permit a suppresgion of data. We would
recommend that futare studies involQing threatened or endangered
species be strﬁctured so as to incllude experts as required by

law to prodﬁce an objecti@e report| and that an effort be made
ficials and other agencies in

to work cooperétiQely with local o

an attempt to avoid the kind of anLagonistic situation that has
developed in connection with the wﬁundfin minnow. This approach

would seem to be more éppropriate or a public service organiza-

tion such as the USF&WS.

Vaughan Hansen Associates
Consultants/Engineers
Waterbury Plaza-Suite A
5620 South 1475 East

Salt Lake City, Utah 84121
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Statement of Ival V. Goslin, Executive Director
Upper Colorado River Commission

before the

Subcommittee on Resource Protection
of the
Commlttee on Environment and Public Works
United States Senate

April 14, 1978

My name is Ival Goslin, I am the Executive Director of
the Upper Colorado River Commission, Salt Lake City, Utah.

The Upper Colorado River Commission is an interstate
administrative agency created by the Upper Colorado River
Basin Compact of 1948. The Commission represents its member
States, Colorado, New Mexico, Utah, .and Wyoming, in matters
pertaining to the conservation, utilization, and development
of the water resources of the Upper Colorado River Basin.

Mr. Chairman, our Commission appreciates the oppor-
tunity to present this statement in support of amendments to
the Endangered Species Act of 1973. Experience with the Act
since 1973 certainly justifies the Congress having another
look at it, and, especially at the manner in which it has
been used. American society--human society--cannot survive
under a system that effectively precludes the providing of
food, clothing, and shelter for its own welfare and exist-
ence by preventing the modification of the habitats of lower
forms of plant and animal life that have relatively little
value to human social, economic, or environmental enhance-
ment. It appears ridiculous to the point of perversity, and
completely unreasonable to believe that the human race--
especially Americans--would permit a system to exist under
which a snail darter in Tennessee becomes more important
than the enhancement of man's welfare; or the lousewort in
Maine can prevent the production of millions of kilowatts
of energy in a nation whose very existence in international
relationships .depends upon.an expanding energy source; or a
completely useless-to-man woundfin can prevent the develop-
ment of a water supply and electric energy for a city and
surrounding areas in Utah, Arizona, and Nevada.

Furthermore, it .appears that this latter useless
rascal, the woundfin,.has placed the Congress in an almost
grotesquely, ludicrous dilemma. In 1973 the Congress passed
P.L. 93-205, The Endangered Species Act, under whlch, if a
critical habitat is designated for the woundfin, it is
claimed that.the continued existence of such endangered
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species may be jeopardized or [may “"result in the destruction
or modification of habitat of |such species which is detexr-
mined by the Secretary,~after‘consultation as appropriate
with the affected States, to be critical.”

In 1974, the Congress passed P.L. 93-320, the Colorado
River Basin Salinity Control Act, which authorized the con-
struction and operation of the| LaVerkin Springs Salinity
Control Unit on the Virgin River in southern Utah, wherein
is found the woundfin, as part|of an over-all salinity
control program in the water-deficient Colorado River Basin
and for the social, economic, énd environmental benefit of
millions of United States citizens. We now note that the
entire reach of the Virgin River from LaVerkin Springs to
Lake Mead has been proposed for designation as critical
habitat for the woundfin, in sﬁite of the fact that parts of
this reach are dry for six to eight months of the year.
Also, the case of the woundfin |raises serious doubts about
the real motives of those who are acting under the guise of
protecting it as an endangeredanecies. This hardy little
bundle of piscatorial energy has survived for thousands of
years through many modificatibnE of its habitat by violent
natural forces, and through over 100 years of habitat modi-
fication by man's utilization! of the Virgin River water
supply for irrigation and domesiic purposes.

Under section 7 of the Endangered Species Act, as
interpreted by the courts in ctﬁer cases, any modification
of the habitat of the woundfin would deny the construction
of a human environmental enhancement facility in the form of
LaVerkin Springs Salinity Contrdl Unit, or the storage and
utilization of water in order to provide domestic water for
the citizens of St. George, Utah and electric energy for
those same citizens plus thousands of others in surrounding
areas in three or four States. [How much reasonableness is
there in this situation?. How much "balance" between citizen
welfare, guaranteed under the United States constitution,
and extreme environmentalism is demonstrated? In fact, one
can legitimately enguire, "how much. sense is there to per-
mitting two Congressionally enacted laws to exist in direct
conflict with each other and subject.to interpretation by
bureaucratic administrators who are not elected by the
affected peoples?®

It is about time that the .Congress critically examine
the relative values to the humanicitizens of this country
of water and energy supplies versus the critical habitat of
the woundfin, as an example.
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Dr., John J. McKetta, Professor at the University of
Texas, has stated:

"Many people feel that mankind is responsible
for the disappearance of animal species. It is
possible that.in some instances man may hasten the
disappearance of certain species. However, the
evidence indicates that he has very little to do
with it. About 50 species are expected to dis-
appear during this century. It is also true that
50 species became extinct last century and 50 species
the century before--and so on. Dr. T. H. Jukes of .
the University of California points out that about
100 million species of animal life have.become .extinct
since life began on this planet about three billion
years ago. Animals come and animals disappear. This
-is the essence of evolution, as Charles Darwin pointed
out many years ago. Mankind is a relatively recent
visitor here. . . . he has had nothing to do with the
disappearance of millions of species that preceded
‘him,

"In fact, one of man's failures is that he has
not been successful in eliminating a single insect
species—--in spite of his all-out war on certain un-
desirable ones in recent years.”

It is evident.that the exchange of some species of
plants and animals for other species is part of the natural
evolutionary processes that are inherent in the operation of
the universe and.the progress of human society. After all,
man is part. of.nature, too, and. the fact that he.has been
the only animal.to successfully develop the ability and
expertise.to control his own habitat should not be removed
from his sphere of influence or activities. After all, man
hasn't done.too bad a job of surviving during his relatively
short history .on.earth when compared with the dinosaurs or
trilobites. Had those endangered species along with
100,000,000 others been able to survive what chance would
man have had? .The so-called endangered species on earth
today will be removed from earth regardless of man's a
activities. The guestion is not-"if?"-but "when?"

We are not.to . be.classified as advocates of the pro-
miscuous destruction of truly endangered species.of life
forms because.to retain them for.so long.as.possible under a
"halanced" concept of development and preservation is worthy
for educational, .social, and aesthetic reasons; but for man
to be denied the things necessary for his welfare under a
man-created legal concept that will not permit the modifica-
tion of the habitats of lower forms of life or the replace-
ment of those habitats with others of egqual value is an act
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of self-flagellation and absu\dity almost beyond compre-
hension. The following episode illustrates this point:

Recently in a so-called cpnsultation meeting between
representatives of fish and wildlife organizations and
proponents of a project that would provide power and water
for several hundred thousand: people and the benefits of
cleaner water for millions.of others, the question was
asked, "If the project modifies one mile.of the stream in
which the little silvery fish lives for which you are pro-
posing that a "critical habita#" be established and the
project creates 20 miles -of better habitat in another reach
of the stream would that satisfy protection and enhancement
of the environment of that fisH?" The answer by the chief
representative of the fish and wildlife service .was an
unequivocal, "No, under.the Enjangered.Species,Act you
cannot even. slightly modify the habitat of that.one mile of
stream if the modification in any way changed conditions for
that fish. The fact that you would provide 20 miles of
satisfactory habitat that does hot now exist at another
location has nothing to do with| protecting the endangered
species." (the quoted words are not exact, but their mean-
ing is) Unfortunately for man both administrators and the
courts have interpreted section|7 of the Endangered Species
Act in this manner, and they ar probably correct.

Although the law certainly|can be construed to have the
meaning described above, it ‘is very difficult to believe
that the Congress intended that|the law should be used to
prevent the maintaining and enhancement of the welfare of
the citizens of the United Statés. The existing regulations
concerned with consultation among interested entities on
determination of critical habitat for endangered species do
not establish specific.biological.criteria to be used to
determine critical habitat--or, |if an action will cause
substantive harm.to the species within the designated area.
It is evident that the way has been.paved for arbitrary
decisions which.prohibit any and| all activities within an
area designated.as critical habitat. The question is
raised: How do you prove an area|is critical to the survival
of a species? .Furthermore, there are no provisions in the
Act for the withdrawal of an area once it has been desig-
nated as "critical habitat." Th designation.of critical
habitat, in the first instance, should.encompass other
factors as well as those that can be classified. as bio-
logical. Surely there are human |social and.economic factors
that cannot be ignored.. These should also .be evaluated
before an area is.designated as 'leritical habitat."
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Clearly, Congress now has a duty to perform for its
constituency in seriously con51der1ng the effects of imple-
menting section 7 of the Act in its present condition on
Amerlcans, particularly in local and regional situations.
It is hoped that the amendments to the Endangered Species
Act that this Congress finally approves will permit. a much
better balance between the conservation and development of
water resources for the enhancement of man's environment
and welfare and the preservation in their pristine states
of the habitats.of lower forms of animal life than has been
demonstrated in .recent years.

Attached, as Exhibit I, is a resolution of the Upper
Colorado .River .Commission, an official entity of the States
of Colorado, New Mexico, Utah, and Wyoming, re: Proposed
LaVerkin Springs Salinity Control Unit . and Amendment of
the Endangered . Species Act.. Although this resolution is
directed primarily.at the Virgin River conflict, it also
illustrates.the major problems associated with implementa-
tion.of section 7 of the Act in a "balanced" and reasonable
manner,

Mr. Chairman, for the consideration of your committee
members and staff, attached, as Exhibit II, is a memorandum
analysis of the Endangered Species Act of 1973, prepared by
Mr. Paul L. Billhymer, General Counsel, Upper Colorado River
Commission. '

If our staff can be of aid to the staff of your com-
mittee in the drafting of amendments or in other ways
related to problems associated with the Act, please feel
free to call upon us.

Thank you for the opportunity to present these views on
behalf of. the Upper Colorado River Commission and its four
member States.



RESOLUTION

OFJ
UPPER COLORADO RIVER COMMISSION

\

) re:
Proposed LaVerkin Springé Salinity Control Unit
and,

Amendment of Endangered Species Act

WHEREAS, the U.S. Fish and Wildlife Service has published
in the Federal Register on Novembér 2, 1977 (42 F.R. 57329) a
proposal to establish a critical habitat under the ‘Endangered
Species Act of 1973 (87 Stat. 884) for the woundfin (Plagopterus
argentiesimus, a minnow-type fish} in the virgin River from the
backwaters of Lake Mead upstream to Hurricane, Utah; and

WHEREAS, in a news release on November 3, 1977 the Fish
and Wildlife Service stated, "Once critical habitat is determined
no Federal agency could authorize |funds or carry out any action
that would jeopardize the continued existence of the species or
alter its critical habitat,"” and by such opinion the Fish and
Wildlife Service appears to have decided, prior to habitat
classification, that any utilizatibn of the waters of the Virgin
River is detrimental to the woundfiini and

WHEREAS, adoption of the progosed regulations would have
an adverse impact on the basinwide| salinity control program for
the Colorado River system as formulated, adopted, and approved
by the seven Colorado River basin States and the Environmental
Protection Agency by precluding thé construction of two pro-
posed salinity control projects, the LaVerkin Springs and Lower
Virgin River Salinity Control Units which, when completed,
would remove approximately lBS,OOO\tons of salt annually from
the river system, equivalent to a reduction in salt concentra-
tion of 19 mg/l at Imperial Dam,iajsignificant step towards
achieving the goal of maintaining salinity levels at or below
those of 1972 in the lower mainst of the Colorado River,

- while the basin States continue to |develop their compact-
apportioned waters; and

WHEREAS, the establishment of| the proposed critical habitat
for the woundfin would contravene the intent of the Congress as
expressed in the Colorado River Basin Salinity Control Act (88
Stat. 266); and

WHEREAS, adoption of the proposed regulations may preclude
further utilization of the waters of the Virgin River by prevent-
ing its storage in reservoirs and subsequent releases therefrom
when needed for domestic, agricultufal, municipal and industrial

purposes, including the Warner Valléy Water and Power Project that
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would generate electrical energy for hundreds of thousands of
human beings in the Pacific southwest and supply domestic water
and power to the rapidly growing city of St. George, Utah; and

WHEREAS, an examination of the available literature reveals
that there is a difference of opinion among authorities concerning
the need for establishment of a critical habitat for the woundfin;
and

WHEREAS, the Colorado River Basin Salinity Control Forum
representing the seven Colorado River Basin States by letter of
December 8, 1977 to the Secretary of the Interior has expressed
its opposition to the proposed regulations and has stated that
"——there must be alternatives which will not bring a halt to the
construction of the salinity control units"; and

WHEREAS, the health, well-being, and domestic and economic
welfacre of millions of American human beings should be of more
concern to the members of the U.S. Congress and their constituents
than a species of fish that has persisted in its existence
throughout over one-hundred years of water development in the
Virgin River Valley:

NOW, THEREFORE, BE IT RESOLVED by the Upper Colorado River
Commission at a special meeting convened at Salt Lake City, Utah
on January 10, 1978 that the Secretary of the Interior is here-
by requested to refrain from declaring a critical habitat in the
Virgin River as described in the Federal Register (42 F.R. 57329);

BE IT FURTHER RESOLVED that prior to February 1, 1978, each
of the governors of the four member States of the Upper Colorado
River Commission be requested to transmit comments expressing the
tenor of this resolution to the Secretary of the Interior and to
the Associate Director--Federal Assistance, Fish and Wildlife
Service;

BE IT FURTHER RESOLVED that the members of the Congress
from the Upper Division States of the Colorado River Basin are
hereby urged to seek amendments by the U. S. Congress to the
Endangered Species Act (87 Stat. 884) that will clarify that
law in such a manner that reasonable precedence can be given
to the environment, health, and general welfare of American
citizens over other forms of plant or animal species;

BE IT FURTHER RESOLVED that copies of this resolution be
transmitted to the Governors and Members of the U.S. Congress
of the Upper Colorado River Basin States, the Secretary of the
Interior, the Director of the U:.S. Fish and Wildlife Service,

Commissioner of Reclamation, and other interested entities.
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CERT FICATE

I, IVAL V. GOSLIN, Executive Director of the Upper
Colorado River Commission, do hereby certify that the above
Resolution was adopted by the|Upper Colorado River Commis-
sion at the Special Meeting held in Salt Lake City, Utah on
January 10, 1978.

WITNESS my hand this 13th day of January, 1978.

AL MJ
IVAL V. GOSLIN
Executive Director




355 South Fourth East Styeet
Salt Lake City, Utah 84111

April 6, 1978

) MEMORANDUM
TO: Ival V. Goslin,-Executive Director
FROM: Paul ‘L. Billhymer, General Counsel

SUBJECT: Endangered Species Act, Public Law 93-205, as amended by
Public Law 94-359.

In order to focus on the real impact of the Endangered Species Act
only a few of its Sections will be considered herein.} Basically the
present law is a continuation of earlier Congressional attempts at
protecting wildlife.

A broad outline of the Act is aé follows:

Section 2 sets forth a strong statement of Congressional purposes
and policy (16 U.S.C.A. 1531). Significantly Congress indicates that
one of the purposes of the Act is ". . . to provide a means whereby the
ecosystem upon which endangered species and threatened species depend
may be conserved.. . . ."  Under the policy declaration, Congress seems
to announce a mandate to ". . . all Federal departments and agencies
- « + to conserve endangered species and threatened species . . . ,"
Further the Federal establishment is told to . . . utilize their
authorities in furtherance of the purposes of this Act."

Section 3 is the definition section. In the various definitions
Congress has indicated the intent to extend the Act to not only fish and
wildlife species but also to plants and to the subspecies of the same
(16 U.S.C.A. 1532).

Section 4 sets forth the procedure by which the determination is
made for listing the endangered and threatened species. Public partici-
pation in the listing procedure is encouraged. The state wherein the
species is known to occur is offered an opportunity to participate in
the listing (16 U.S.C.A. 1533).

29-319 O - 78 - 11
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Section 5 allows the Secretar of the Interior to acquire land and
water to support a program of protection and restoration of the endangered
and/or threatened species (16 U.S.C.A. 1534).

Section 6 provides for a program of cooperation with States whereby
States will have input into the ppération of the programs looking toward
carrying out the mandates of this Act (16 U.S.C.A. 1535).

Section 7 provides for federal interagency cooperation and requires
Federal agencies to exercise their authorities so as to promote the
purposes of the Act. This section will receive extended discussion
below (16 U.S.C.A. 1536).

Section 8 provides a framework| for international cooperation
looking toward the protection and rehabilitation of endangered and
threatened species (16 U.S.C.A. 1537).

Fundamentally the Act automatically protects a species listed as en-
dangered against being taken, possessed, imported, exported, transported,
sold, or moved in commerce by "any ﬁerson." Threatened species may be
given the same protection by regulation. The term "take" has been given
a broad inclusive definition to méanﬁ"to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or to attempt to engage
in any such conduct."® '"Harm" has been defined by administrative rule
to include "significant environmental modification or degradation" which
"gignificantly disrupts normal behavioral patterns, which includes, but
are not limited to breeding, feedingl or sheltering."" (16 U.S.C.A.

1538)

Section 9 sets forth the activlties which this Act prohibits.

Section 10 provides for some exceptions to Section 9 prohibition.
Permits are authorized where the possession will be for scientific
purposes or will “enhance the propagation or survival of the affected
species.” Certain takings by Alaska ratives are regulated under this
Section 10 (16 U.S.C.A. 1539).

Section 11 provides for penaliti%s and enforcement. Civil and
criminal penalties are authorized. Citizen suit enforcement is also
authorized (16 U.S.C.A. 1540).

Section 12 provides for a stud& f endangered plants by the Smith-
sonian Institution with the results to be sent to Congress within a
year. (16 U.S.C.A. 1541).

Congress, through the Endangered Species Act, sought to accomplish
the protection of major decline of species by regulating the two main
causes of this decline; namely, (1) the sport and commercial taking of
the individual species, and (2) the degradation and destruction of the
habitat of the species. Congress reco nized these two factors as needing
special attention. In the Senate Report 93-307, at page 2, we find the
following:
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"The two major causes of extinction are huating and
destruction of natural habitat."

The Act iteelf, in Sec. 4(a), lists as factors to be considered by
the Secretary in making the determination requiring the listing the
specles as endangered and/or threatened:

"(1) the present or threatened destruction, modification, or
curtailment of its habitat or range;
’ "(2) overutilization for commercial, sporting, scientific, or
educational purposes. . . "%

One other explanation should be made concerning the coverage of the
Act so that its full impact can be understood. The term "species" is
defined to include subspecies (Sec. 3(11)). It appears that the pro-
tective mantle of the Act will apply when one subspecies is endangered
or threatened, even though there may be other subspecies of the same
species in abundances. °

By definition (Sec. 4(4)-(15)) "endangered" or "threatened" species
protection is afforded to the listed species if such is in “danger of
extinction throughout all or a significant portion of its range . . . "
The Fish and Wildlife Service (hereafter Service) takes the position
that "localized populations" of listed species must be protected, and
the position is justified by the sweep of’ the statute., Species can be
listed by areas also, thus the species may be abundant and unlisted in
one area, and listed in another where the listing criteria are found to
exist. At least the statutory definition would seem to encourage such a
position. This position should be considered with reference to the
discussion under Section 7 infra. ' It enlarges the impact of Section 7.

. Finally it should be observed that Congress was interested in
doing more than protecting the "status quo" of the "listed species." The
thrust of the Act is toward developing a program by which the "listed
species" become unlisted. See, for example, the definition of "conserve!
in Sec. 3(2), reading as follows:

""(2) The terms "comserve", "conserving”, and "conservation"
mean to use and the use of all methods and procedures which are
necessary to bring any endangered species or threatened species to
the point which the measures provided pursuant to this Act are no
longer necessary. Such methods and procedures include, but are not
limited to, all activities associated with scientific resources
management such as research, census, law enforcement, habitat
acquisition and maintenance, propagation, live trapping, and
transplantation, and, in the extraordinary case where population
pressures within a given ecosystem cannot be otherwise relieved,
may include regulated taking.' ..

See also 50 C.F.R, 402.02, the regulations issued in connection with
Interagency Cooperation required by Sec. 7 wherein the following is

found:
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“"Recovery" means improvement in the status of listed species
to the point at which listing is no longer required.

It is with this background that the |following analysis is made.

The really dynamic section of |this Act is seven, and it is so
important that it will be quoted in |full:

"See. 7. The Secretary shall review other programs adminis-
tered by him and utilize such programs in furtherance of the purposes
of this Act. ALl other Federal|departments and agencies shall, in
consultation with and with the gssistance of the Secretary, utilize
their authorities in furtherance of the purposes of this Act by
carrying out programs for the conservation of endangered species
and threatened species listed pursuant to section 4 of this Act and
by taking such action necessary |to insure that aetions authorized,
funded, or carried out by them not jeopardize the continued
existence of such endangered spécies and threatened species or
result in the destruction or moiification of habitat of such
species which is determined by the Secretary, after consultation as
appropriate with the affected Sti:es, to be eritical.”

It is very likely that the full ] plications of this section were
not realized by Congress when it was before that body. The legislative
history on the section is somewhat li+ited, yet Congress clearly indi-
cated by the changes that it made in ghe new statute, that it intended
some mandatory action from Federal ag ncies.® Even the implementation
by the Secretary of the Interior has been delayed. Final regulations
covering Interagency Cooperation Regulationms, Endangered Species Act of
1973, were issued January 4, 1978. 7 en allowing for the two years or
so that these were in the rulemaking process, it would seem that the
administrative response has been somewhat delayed.

It is the second sentence of the Section which requires the Federal
agencies to review their activities :in|the 1light of the Endangered
Species Act. The burden of this direction is three-fold, namely:

authorities to carry out conservation programs for listed species.

"“Second, it requires every Flderal agency to insure that its

activities or programs in the Unitgd States, upon the high seas,

"First, it directs them (Fedéral agencies) to utilize their

and in foreign countries will not {jeopardize the continued exis-
tence of a listed species.
"(T)hird, section 7 directs alll Federal agencies to insure

o not result in the destruction

that their activities or programs 1
"

or adverse modification of critica}l habitat.

The above is a statement of the scope of Section 7 from the view-
point of the two agencies charged with dministering the Section 7
program. It is to be noted that these egulations place the real burden
upon the program directing agency to make the initial determinations of
the impact of its program upon the "listed species." It does seem that
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the regulations take the position that Section 7 requires a positive
response from the program agency. It should be pointed out that the
concern here is with domestic "listed" species.

N The regulation in §402,03 clearly indicates that it is intended
that

"Section 7 applies to all activities or programs where Federal
involvement or control remains which in itself could jeopardize the
continued existence of a listed species or modify or destroy its
critical habitat.”

This construction that Section 7 covers "all" activities of all
Federal agencies would seem to include all present on-going activities
as well as future activities. This construction also seems to have the
backing of Congressional legislative history. The language of Section 7
i3 not qualified by any such statement as '"insofar as practicable.”
Note also that mo qualifying language is found in Section 2(b) "purpose"
and 2(c) "policy" section. One author has suggested that the 1969 Act
was flawed because of the qualifying language and the change was deliberate
to insure that Pederal agencies would have a positive mandate to comply
with the rigorous requirements of Section 7.2

Perhaps 1t would be helpful to determine what is mandated of Federal
agencies by Section 7. It would appear that the first requirement is
that the agency institute an internal program wherein the particular
agency's basic "authorities" are used to carry out "conservatlom pro-
grams for listed species." Note the statutory language suggests that
this program is to be done "in consultation with the Secretary.' Ap-
parently the Secretary did not thimk this injunction required implementing
regulations because the regulations mentioned above make no provision
for this type of consultation.

Actually the failure to cover this area may be due to the fact that
it is probably not an enforceable requirement. Courts are not likely to
involve their time in an on-going agency internal operational program.
(Querry: Could NEPA (P.L., 91-190, 42 U.S.C.A, 432, et seq.) be a tool
for the enforcement of this section?) It may be academic because the
other provisions of Section 7 really take care of most, if not all,
situations.

The second and third requirement will be considered together
because one part deals with the species and the other the critical
habitat of the same. Here the agency must act to insure that its
authorized operations do not "jeopardize the continued existences of the
listed species” or result in "modification or destruction” of critical
habitat of such species. The Secretary of the Interior is required to
make the determination of what is "critical habitat."!® The Act does
not spell out when a determination of "critical habitat" is to be made.
In a conversation with local representatives of the Service, it was
learned that in some cases the determination will be made at such time -
as the original listing takes place, but there is no rule that such will

Y
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oceur. When the Service is called upon to evaluate a project or actiom,
some consideration of "critical hab tat" would seem to be required. The
regulations issued pursuant to Section 7, above mentioned, really deal
with the problems resulting from the "Second" and "Third" above-mentioned
requirements.®

The first cut at compliance with the section must be taken by the
Federal agency in charge of a program or action. It must consider and
determine the impact of such activity on listed species or their habitat.
It may.seek advice from the Service, which is placed in charge of Interior's
responsibility under the Act.!? Ihﬂs advice does not take the place of
consultation. If the Federal agehcﬂ decides that its activity may
affect the listed species or their habitat, there is a requirement for a
written request for consultation.la\ 50 CFR 402.04(a)(3) The agency
is responsible for furnishing all necessary information to the Service
so that an evaluation can be made. his information may include special-
ized studies financed by the requesting agencies which the Service finds
necessary for the evaluation. The agency is required not to make any
irreversible or irretrievable commitment of resources which would fore-
close the consideration of modificat%on or alternatives to the identified
activity or program. The Service will issue a biological opinien which
will evaluate the impact of the project or activity on listed species or
their habitat, including any recomme ded modifications. Note if the
modifications are accepted further consultation may be called for.'"

The major concern would be with|a "biological opinion"” which finds
the project or activity in violation |of the mandate of Section 7. The
responsibility for final decision rests with the Federal agency proposing
the action. It must evaluate its go ition with reference to the opinion
and determine whether to proceed.1 It would appear that it would
indeed require a brave agency to proceed counter to a biological opinion.
In view of the liberal citizen suit provision provided for in the Act, a
citizen suit would seem to follow as la matter of course, using the
biological opinion as the basic grounds for a claimed Section 7 violation.!
Up to the present time no case has dehlt with the consequence of an
adverse report issued pursuant to the new regulations.

6

One case should be considered 'as|giving insight as to what the
Courts would likely do in this situation. That case is National Wild-
life Federation v. Coleman, C.A. 5, 520 F.2d 359. The issue involved
was an alleged violation of Sectiom 7| of the Endangered Species Act by a
highway project which, if completed, would damage the habitat of an
endangered species (Mississippi Sandhill Crane). In spite of Interior's
determination that unless modified the highway would violate the eritical
habitat of the crane, the project was recommended by the Highway Agency
without the recommended modification.

The Court made some rather signifiicant rulings in the case,
(a) Based on a review of the legislative history, the Court con-

ciluded that "Section 7 . . . imposes on federal agencies the mandatory
duty to insure-that their actions‘wilﬂ not either (i) jeopardize the
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existence of an endangered species, or (ii) destroy or modify critical
habitat of an endangered species."

i (b) There is further the requirement to consult with the Service
prior to taking action, but the Secretary of the Interior has no veto
power over the project if consultation has taken place. (Querry: Can
the Secretary of the Interior veto a project where consultation has not
taken place?) The sponsoring agency must assume the responsibility for
the project and "determine whether it has taken all necessary action to
insure that its actions will not jeopardize the continued existence of
an endangered species or destroy or modify habitat eritical to the
existence of the species.” )

(¢) Courts will review the agency's decision to determine whether
“the decision was based on a consideration of the relevant factors and
whether there has been a clear error of judgment." (citation omitted)

(d) The National Wildlife Federation Appellants had the burden of
establishing that the appellees failed to take necessary action to
prevent violation of Section 7.

(e) The Court reviewed the evidence and found that the lower
court's evaluation of the evidence was wrong. The lower court failed to
appreciate the nature of Section 7. The Appellant's evidence indicated
that proper modifications had not been made in the project to preclude a
Section 7 violation. The Court's injunction in this case was unique. It
delayed the highway construction until such time as the Secretary of the
Interior found that necessary modifications were made to protect the crane.

‘
The case would indicate that any federal agency planning to con-
tinue action after an adverse biological opinion had better have its
case in order. It would appear that the agency would at least be re-
quired to prepare a well-articulated response to such "biological
opinion." Very likely such response would be a part of the NEPA EIS.'7

One further problem raised by this Act should be discussed, namely,
its impact on Federal activities started prior to the Act. One such
case has been litigated, or better is still in progress, namely, Hill v.
T.V.A., C.A. 6, 549 F.2d 1064, 9 ERC 1737, cert. granted, 46 L.W. 3316,
Nov. 15, 1977. This case presents an unique situation. The dam in
question (Tellico) was almost finished; Congress was aware of the prob-
lem, but continued to furnish money for the dam; the fish in question
was unknown until 1973--only four months prior to the passages of the
Endangered Species Act; the fish was added to the "list" in November
1975 over TVA's objection; suit was brought enjoining completion of the
dam in February 1976; and the lower Court found that the dam closure in
1977 would probably destroy the fish, but refused to enjoin the closing.
On appeal, the Sixth Circuit reversed the lower court's ruling and
enjoined the closing of Tellico. .

The court stated the issues as follows:
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(1) Does Tellico Dam completion violate the Endangered
Species Act? L

"(2) Assuming a violation, are there adequate grounds for
exempting Tellico from compliance?

"(3) 1If no exemption 'is| justified, is injunction the proper
remedy to effectuate the purpose of the Act?"

The Court found that certainly the closing would violate the Act.
The Secretary's construction of thé Act as to "critical habitat" wherein
the Secretary by regulation (40 Fed. Reg. 17764-17765) had ruled that
any action which:

"might be expected to result in a reduction in the number or
distribution of [the] species of sufficient magnitude to place
the species in further jeopardy or restrict the potential and
reasonable expansion or recove?y of that species."

was proper, Note the lower court hLd found that the closing of Tellico
would likely destroy the species. \The Appellate Court refused to
consider balancing the value of thelalmost complete project against the
value of saving the fish, The Court suggested that the statute was to
be taken to its logical extreme, and even if a species was discovered to
be endangered on the day before clésing,.that the closing should be
enjoined. The Endangered Species Act| does not allow for a NEPA-type of
balancing. The Court found that a NEPA balancing error would be subject
to later correction, but should the Court grant an exemption here, any
error could not be corrected because| the species would be gone. The
Court found that there were no grounds for exemption and that the injunction
was the proper remedy.

Actually the Court returned the|Tellico to Congress. If the project
is to be completed, Congress will have to face the problem of balancing
the value between the fish and Telliéo. This is not unlike the Alaskan
pipeline case. Congress, by amendment of the Mineral Leasing Act, did
allow the construction of the pipeline after the injunction in Wilderness
Society v. Morton, D.C. Cir., 479 F.2d 842, cert. denied, 411 U.S. 917
(1973). The Congressional exemption procedure on a case-by-case basis
may be one way of solving the conflict. Such process if over-exercised
would destroy the efficacy of the Endangered Species Act. It does
finally depend upon the value system principles which we wish developed.
One caveat should be made, HZlZ is‘before the Supreme Court, and the
final word is still out with respect to this case.

One other Circuit Court case should be mentioned, namely, Sierra
Club v. Froehlke, C.A. 8, 534 F.2d 1289, 8 ERC 1944, involving the
Meramec Park Dam project impact of the Indiana Bat. After finding that
the Endangered Species Act applied to |an on-going project, the Circuit
Court affirmed a lower court's refusa% to enjoin the construction of
the dam on the grounds that the evidences were insufficient to make out
a case of substantive violation of the| Act. This case really does not
provide any real insights as to the court's reaction to requirements of
the Endangered Species Act.
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An observation is in order with respect to the possibilities of
control of non-federal actions and projects which impact on the listed
species. Note such impact could well amount to a '"taking" which has
been defined as:

"(14) The term 'take" means to harass, pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or to attempt to engage in
any such conduct."

Section 9 enjoined taking, and as such is subject to civil and
criminal penalties in addition to citizen enforcement suits, The impact
of possibilities for non-federal activities control has not been fully
explored in court cases. It would appear that the Act can be used to
attack non-federal activities which might impact the listed species.

Summary

1. Congress in 1973 established a comprehensive method for the
protection of endangered and threatened species,

2, This protective system seeks to control taking and habitat
destruction of the endangered and threatened species.

3. A special otligation is placed on Federal agencies to "insure"
that their actions "do not jeopardize the continued existence of or
result in the destruction or modification of habitat of such species."

4. The present court construction of the Act has made the duties
of the Federal agencies mandatory, and the Act's application has been
broadly defined to include present programs authorized prior to the Act.

5. Courts have refused to enter into a value balancing procedure
with respect to mandates of the Act as it impacts the Federal agency on-
going programs.

6. The full impact of the Act has yet to be realized with respect
to Federal development programs.

7. Non-federal activities would seem to be subject to the impact of
this Act,
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FOOTNOTES

1. The Act has received extendedvd\scussion in legal literature. See

' Palmer, "Endangered Species Protection: A History of Congressional
Action," &4 Envt’l Aff. 255 |(1975).

Lachenmeier, "'The Endahgereh Species Act of 1973; Preservation
or Pandemonium," 5 Envt'l L‘L 29 (1974)

Wood, “Section 7 of the Endangered Species Act of 1973: A
Significant Restriction for|All Federal Activities, 5 ELR 50189

(1975).

Coggins and Hensley, "Constitutional Limits on Federal Power to
Protect and Manage Wildlife: 1Is the Endangered Species Act
Endangered?" 61 Iowa L. Rev.| 1099 (1976).

Note: "Obligations of FederLl Agencies Under Section 7 of the
Endangered Species Act ofll9t3," 28 Stan. L. Rev. 1247 (1976).

Comment: "Implementing Section 7 of the Endangered Species Act
of 1973: First Notices ffomlthe Courts," 6 ELR 10120 (1976).

2, See Senate Report 93-307, Public Law 89-669, Public Law 91-135.

3. See Section 3(14).

4. 50 C.F.R. 17.3.

4

5. Other indication of "habitat" c@ncern is found in the purpose section
of the Act, Sec. 2(b). See also Sec. 3(2) defining the term “conserve';
Sec. 5 authorizing funding for habitat acquisition; and Sec. 7 to be
discussed.

6. See Wood, supra, Note 1 at 50199, %nd the Law Note from Stanford Law
Review cited in Note 1 at pages 1254-1256 for a discussion of the
legislative history. See also 2 vls. Code Cong. & Admin. News 1973,
93rd Cong., lst Session, at 2988-3008. The most compelling indication
of the meaning of Section 7 is found in Congressman Dingell's statement
during the debate on the Conference Report where he discusses the law
as it existed prior to the 1973 Act in the context of some former Air
Force bombing activities:

"Another important step which we have taken in this
bill--and in this regard the two bills are virtually identical
——is that we have substantially amplified the obligation of
both agencies, and other agencies of Government as well, to
take steps within their power to carry out the purposes of
this act. A recent article 'in|the Washington Post, dated _
December 14, illustrates the problem which might occur absent
this new language in the bill.| It appears that the whooping
cranes of this country, perhaps the best known of our endangered
species, are being threatened by Air Force bombing activities
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along the gulf coast of Texaas. Under existing law, the
Secretary of Defense has some discretion as to whether or
not he will take the necessary action to see that this threat
disappears--I hasten to say that I believe that Secretary
Schlesinger, who I know to be a decent and homorable man,
will take the proper steps whether or not the law is amended,
but the point that I wish to make is that once the bill is

¢ enacted, he or any subsequent Secretary of Defense would be

required to take the proper steps.” (119 Cong. Rec., p. H11857,
93rd Congress, lst Session, December 20, 1973, daily ed.)

43 Fed. Reg. 870, January 4, 1978.

50 C.F.R. 402.01 - 43 Fed. Reg. 874.

Note:

"obligations of Federal Agencies Under Section 7 of the Endangered

Species Act of 1973," 28 Stan. L. Rev. 1247-1253. See also Congressman
Dingell's statement, 119 Cong. Rec., p. H11837, December 20, 1973 (daily
edition). .

The methods of determination of "critical habitat" are set forth in
§402.05 as follows:

(a) = Procedure. Whenever deemed necessary and appropriate,

the Director shall determine critical habitat for a listed species.
After exchange of biological information, as appropriate, with
the affected States and Federal agencies with jurisdiction over
the lands or waters under consideration, the Director shall
publish proposed and final rulemakings, accompanied by maps
and/or geographical descriptions in the FEDERAL REGISTER. Com-
ments of the scientific community and other interested persons
will also be considered in promulgating final rulemakings. The
modification or revocation of a critical habitat determination
shall also require the publication in the FEDERAL REGISTER of

a proposed and final rulemaking with an opportunity for public
comment.

(b) Criteria. The Director will consider the physiological,

behavioral, ecological, and evolutionary requirements for the
survival and recovery of listed species in determining what
areas or parts of habitat (exclusive of those existing man-made
structures or settlements which are not necessary to the sur-
vival and recovery of the species) are critical. These require-
ments include, but are not limited to:

(1) Space for individual and population growth and for

normal behavior;

(2) Food, water, air, light, minerals, or other nutritional

or physiological requirements;

(3) Cover or shelter;
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(4) Sites for breeding, reproduction, or rearing of

offsprings; and generally,

(5) Habitats that are protected from disturbances or
are representative of the éeographical distribution of listed
species.

(¢) Emergency determination. Paragraphs (a) and (b) ‘of
this section notwithstanding, the Director may make an emergency
determination of eritical habitat if he finds that an impending
action poses a significant risk to the well-being of a listed
species by the destruction or adverse modification of its habitat.
Emergency determinations will be published in the FEDERAL REGISTER
and will remain in effect for no more than 120 days.

See also Note 12, infra.

11. A list of important definitions are as follows:

12. Note the National Marine Fisheries
administration under the Endangere:

§402.02 Definitions.

nactivities or programs!' means all actions of any kind
authorized, funded, or carried out by Federal agencies, in
whole or in part, . . . .

"critical habitat" means any air, land, or water area
(exclusive of those existing man-made structures or settlements
which are not necessary to the survival and recovery of a
listed species) and constituent elements thereof, the loss
of which would appreciably decrease the likelihood or the
survival and recovery of a listed species or a distinct seg-
ment of its population. . . . Critical habitat may represent
any portion of the present habitat of a listed species and

_may include additional areas for reasonable population expan-

sion.

"Destruction or adverse odification' means a direct or
{ndirect alteration of critical habitat which appreciably
diminishes the value of that habitat for survival and recovery
of a listed species. . . .

"Jeopardize the continued existence of" means to engage in
an activity or program which reasonably would be expected to
reduce the reproduction, numbers, or distribution of a listed
species to such an extent as ﬁo appreciably reduce the likelihood
of the survival and recovery of that species in the wild. . . .

"Recovery" means improveanc in the status of listed species
to the point at which listing is no longer required.

ervice has responsibility for some
d| Species Act, and the regulations

were issued jointly. See Sec. 3(10) and Sec. 4.
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If the Agency decides that its program does not affect the listed
species or their habitat, no further action is called for unless
initiated by the Service, 50 C.F.R. 402.03(a)(2).

See 50 C.F.R. 402.04 which sets forth the regulations on "Consultation.”
50 C.F,R., 402,04 (g) reads:

(g) Responsibilities after consultation. Upon receipt
and consideration of the biological opinion and recommenda-
tions of the Service, it is the responsibility of the Federal
agency to determine whether to proceed with the activity or
program as planned in light of its section 7 obligations.
Where the consultation process has been consolidated with
interagency cooperation required by other statutes. such as
the Fish and Wildlife Coordination Act (16 U.S8.C. 661 et seq.)
or the National Environmental Policy Act (42 U.S.C. 4321 et
seq.), the final biological opinion and recommendations of
the Service shall be stated in the documents required by those
statutes.

‘Section 11(g), 16 U.S.C.A. 1540(g), outlines Citizen Suit provision,
even allowing for attorney's fees.

See Note, 28 Stan. L. Rev. 1247 at 1266, et seq., for a more detailed
analysis of this problem.
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TESTiMONY OF
W. SAMUEL TUCKER, JR.
Manager of EnTironmental Affairs

Florida Power & Light Company

Béf re the
Subcommittee 6n Resource Protection
of! the
United Séa es Senate
Committee on Enviionment and Public Works

April 13, 1978

I am W. Samuel Tucker,| Jr., Manager of Environmental
Affairs for Florida Power & Light Company, whose headquarters are
in Miami. I have been with tﬁg Lompany for over three years.

local gavernment,. including that

Prior to my present work, I held various positions in State and
of Secretary of the Department

of Administration for the State of Florida. I am also the Chair-

man of the Land Use/EIS Subcommittee of the Edison Electric
Institute (EEI), and my comments today represent the views of

the Institute. EEI is the principal national association of

99 percent of all customers of th

investor-owned electric companiest Member companies serve about
l investor-owned segment of the

electric industry and 77 percent of the nation's electric users.

The concept of protecting and conserving various plant

and animal species which face extinction as a direct or indirect
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result of man's activities appeals both to one's emotions

and sense of moral responsibility. There is little doubt that
society in general understands the intrinsié value of all forms
of life and is willing to take reasonable steps to ensure that
rare and endangered species are offered protection and the
opportunity to propagate.

But we are also convinced that society has other values
as well, and that no single value can be absolute in terms of
Vthe real-world decisions and 5udgements which society and the
government which represents it must make. This is precisely
the problem with the Endangered Species Act as it is presently
written, interpreted, and enforced. The basic inflexibility of
the Act has grave implications on other things society values,
such as an adequate, reliable, and economic supply of electrical
energy. Our purpose in testifying before you Eoday is fo present
some of one company's experiencés which typify the problems
electric utilities across the nation are facing with the Act.

We will also try to give you an idea of some of the problems we
see resulting in the future, if the law remains unchanged. We
would also hope that this testimony will serve to remedy the
common misconception that the Endangered Species Act only impacts
public works or developments of Federal agencies. The wide pro-
liferation of environmental regulatory programs now in force
effectively encompass practically every significant development
by the private sector as well, by virtue of the fact that the

issuance of the required Federal permits and licenses provide
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the trigger to the Endangered Séelies Act. The broad
application presently applied by lhe Corps of Engineers "404"
Permit program is a case in point.

I do not think it is ﬁecessary to belabor the point,
but I would remind the commitfee tLat the delivery of electric
service requires a system of many components stretching from
the generating plant down to each individual home, office,
and business. This system of po% plants, transmission lines,
Vsubstations, switching stations,:d‘stribution lines, and so
forth, covers a typical land area ]ike a spider's web - for
the very simple reason that it has to get to where people
are. In such a system, flexibility in planning is §ery important.
Any program which leads to thé bi ket elimination of large
areas from possible use (no matte¥ how limited), or creates for
certain animals and planﬁs values»w%ich are in essence non-negoti-

able and therefore infinite, is going to have unacceptable reper-

cussions. The Endangered Species Act embodies this kind of program.

'Thé.need for flexibility in the development of electric
utility systems in my own State of Florida is foreboding for other
areas of the nation. . Florida, because of its semi-tropical climate
has a wide variety of ecosystems with many unique forms of flora
and fauna. The State has a wide divlrsity of species, with many
identified as endangered or threatened. Critical habitats have
already been defined for several of ese species. A map of these

habitats will demonstrate that much of the State is affected.
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Florida Power & Light Company's:-experience with one of these
critical habitats, namely that established for the Everglade
Kite, makes an interesting point with regard to the need for

flexibility.

TheEvergladeKLte is the Florida populatzon of a hawk—
like bird which feeds on apple snails which exist in fresh water
marshes. The present population is estimated to be about one
hundred birds and has been placed on the Endangered Species list.
.Its Critical Habitat has been designated by the Secretary of
Interior and includes a broad expanse of area in Southeast Florida.
My company sought permission to cross about a mile of one corner

of this habitat located in the Loxahatchee Wllallfe Refuge lthja,;

‘transm1551on llne, or alternatlvely, to arrange a lénd swap

with Interior. The land in question contains no Kites or .apple
snails and is not suitable habitat for either. We offered to
purchase another tract of land of equal value that would be suit-
able habitat and in addition provide one million dollars for its
development. That amounts to ten thousand dollars per bird.
Interior rejected our proposal, offering their responsibilities in
protecting this Endangered Species as a principal reason for doing
so, and we are presently constructing the line around the area

in question at considerably greater cost to bur customers. Thus,

no one benefited, not even the birds.

29-319 O - 78 - 12
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what is happening in‘F;o ida has happened in
Tennessee and Maine and the Paéiﬁic Northwest and will happen
in time in many other places across| the nation. The process
of designating threatened or endangered species and critical
habitats has only begun and as ithoceeds, first for animals
and then for plants, the conflicts Will spread as well throughout
the country.
when we reference the need fpr flexibility, we are con-
vinced that we are speaking in agreeEent with national environmental
poiicy. The Kational Envircnmenﬁai Policy Act of 1969 states
that it is national policy:
» "to create and maintain conditions under which
man and nature can exist in productive harmony,
and fulfill the social, economic, and other
requirements of present‘anb future generations...”
NEPA stresses the necessity of congidLring all factual aspects
of a certain situation in making a Aecision, along with weighing
costs and benefits, and analyzing aiternatives. The same kind
of philosophy is inherent in the Clean Air Act, the Water
Pollution Control Act, the coastalEZo e Management Act, and other
environmental legislation. My examﬁle of the transmission lines
and the Loxahatchee Wildlife Refuge would show the Endangered
Species Act to be inconsistent with ?hzs national policy.
philesophically, it might ﬁe argued that since the full
value of endangered species both now and potentially in the
future is unknown, society must be absollute in protecting every

identified endangered or threatened épecies. The reality, however,
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is that we will never know.enough to make absolutely risk-free judge-
ments in difficult situations requiring tradeoffs. Risks work both
ways, and the opportunities lost in a project abandoned solely
because of a perceived threat to some species or its habitat,
especially when there are no practical alternatives, also create
risks which must be assumed by society.

We would further argue that different endangered species
have different values and are subjected to different levels of
'stress, all of which indicate the need for flexibility and
judgement. If a comprehensive ecological perspective including
total potential impact:of various alternatives is abandoned for
the sake of a single species or habitat, then we face the possible

— imposition-of-an environmentally -suboptimal -altermative, =~ 7777 T

Again, we believe the tramsmission line example bears
this out. In the real world, it is rarely, if ever, an "either-or"
proposition. Creative thinking, cooperatien, and good planning
can mimimize conflict and even lead to a more favorable solution
for all concerned, if sufficient legal flexibility exists.

We would like to take a minute to discuss some fut;re
problems resulting from the Act through-the use of another illustration.
The geographic isolation of South Florida, being at the end of the
line so to speak, severely limits our ability to establish electrical
inter-tieS‘Qith other systems. This is the traditional method

employed by utilities to provide an alternate
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source of power in the event of the sudden loss of power from
within a system. We have one trén mission corridor coming in
to Southeast Florida from the North, and another from Southwest
Florida. The Florida Public Service Commission has directed us
to conmstruct an additional 500KV transmission line on a new
corridor between Southwest and sdutLeast Florida in order to
improve the reliability of service in that area and reduce the
frequency of blackouts which have olcurred in the past. The
Commission has also recommendedfaddjtional generation in South-
east Florida to improve reliability over the longer term.

Now, if you take the determination already made by
Interior in the Loxahatchee situation that transmission lines
are incompatible with the Everglade Kite Critical Habitat, look
at the map showing that the Kite Critical Habitat effectively
isolates Southeast Florida, and combine with that the fact that
we would need a 404 permit from the Corps of Engineers - the
trigger to Section 7 of the Endangéred Species Act - the result
becomes inescapable. We could not:coLstruct the line which is
needed to protect three million peopl% from blackouts.
How about additional generation? Several years of
careful studies have identified only ine suitable power plant site
in southeast Florida, our South Dade Jite. It has now been enshrouded
by the Critical Habitat for both the ALerican Crocodile and the
Florida Manatee. Even though the deve}opment of this 10,000 acre
site would probably result in a net overall benefit to these species,

we would still have a direct conflict with Section 7 of the Act
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which prohibits any activity which would "jeopardize the

continued existence of.../an7...endangered.../0xr/..threatened

species or result in the destruction or modification of habitat...
determin;d...to be critical.” The words of the statute thus
create an absolute priority for this provision above any and

all other environmental, energy, or human considerations.

We believe that the Endangered Species Act as it now
stands is counterproductive in the long run to the very goals and
purposes it was designed to achieve. While fully supporting
reasonable protection measures for plants and animals facing
extinction, society can not long function with a total injunction
against all risk to such species at any cost. The Act is in

*%danger;of_beingﬂtotally;discredited-and«disoardedaas a- resulf -
of "backlash" from current events. How long will three million
people put up with blackouts and brownouts because of what someone
perceives as a potential threat to a hundred birds? Complete
repudiation of the Act would not do anybody or any plant or any
animal any good.

Iﬁ summary, the Endangered Species Act ignores practical
considerations and forces foregoing of more desirable options
in some cases. It flouts common sénse, good judgement, and
basic national environmental policy. It makes a mockery of the
efforts of many people who are truly interested in preserving
endangered species and not simply blocking some project. If not
amended, the Endangered Species Act may ultimately be remembered

as the worst enemy of the very species it purported to save.
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STATEMENT OF ZYGMUNT Jl; B. PLATER BEFORE THE SENATE

" SUBCOMMITTEE ON RESOURCES P OTECTION - APRIL 13, 1978

‘. Mr. Chairman, members of the committed, I am Zygmunt Plater, professor of

law a;: Wayne Stete University, here today representing the Environmental
Policy Center, the Little Tennessee Riler Alliance,:ind myself. As

some members may know, I have been ess ciated with the Tellico dam case
since 1973. B ’ . ' : -

Let me use this epportunity ‘to summarize fo;: the committee'As present
purposes the accomplishments of last summer's hearings as they focussed
on Tellico, andv subsequent occurreﬁces in the case. Tﬁe committee and its
staff are to be strongly congratuleted| for their very professional review
and investigation of a biological and administrative program that easily
could have become a mere political feot all.

Tellico was undoubtedly the catalyst for those hearings, and (as we
feared when initially our group in Tenn sgsee had to decide whether to sit
back and allow this species to be extirpated or take on the uphill tagk
of making an . agency obey the law) it ha‘s been the catalyst for a chorus
of attacks on Section 7 itself.

The three-inch—leng endangered ‘species, as the newspapers reported it
last year, had halted a "$100 million hy roelectric dam" at the "1lth
hour' in a "classic confrontation bet\ n energy needs and the environment."

The facts that came out in the hearings have shown a far different story,
" however.

" Shortly after the 6th Circuit Court Appeals enjoined the Tellico Dam
for vmlatmg the act, the General Accounting Office analyzed the TVA
project. That study, reviewed by this committee, showed that deferring

to the snail darter by not filling the reservoir can, even now, be more
profitable to all concerned than clos:.ng tlhe dam gates.

The dam, it turned out, was never :.mj nded to generate electricity.
Rather, it was merely one component of a II\'A regional economic development:
project that has dammed the river system in 68 successive lakes, 22 within )
60 miles of Tellico. This last dam was ipl nned primarily to create sub-

| : R
sidized lakefront industrial sites and a final {latwater recreation lake.
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’ The dam itself, which TVA rushed to near completion aftcr the discovery

;;of the snail darter, is only a minor part of the project: $5 million worth of

.vconcrete and labor, and $17 million worth of earthworks, out of the projectl!s
tbtal cost of $120 million. Most of the project's budget was spent to buy
the valley's fertile farmlands and to improve roads ;;d bridges in the area --
assets that are valuable without the resefvoir.

The GAO report found that TVA's benefit claims for the Tellico project
were completely unreliable.v The value of added flatwater recreation facilities,
for instance, was projected at $1.4 million annually, almost half of total
project benefits. This was unrealistic, given thé existence of 22 nearby
reéervoirs, and considering that the dam would eliminate the finest remaining
trout-fishiné water in the Southeast.

The interests of the snail darter, it turns out, coincide with those
of other species around Tellico, including human beings. Local citizens
had tried to question the project over the years through lawsuits, petitions
and in several casés, shotgun threats to avoid being driven from their land.
The little fish require cool, clean, flowing, big river water, wigh shallow
cobbled shoals for sp;wning. It used to live throughout the eastern portion
of the Tennessee river system, but, after the construction of 68 reservoirs
in the valley, its remaining populagion now survives in the region's last
such stretch of clear, flowing river. ‘

After TVA's dam-building boom, the surrounding river valley also is
unique. It contains 25,000 acres of pfime agricultural land as rich as
the Mississippi Delta. A dozen major Cherckee historic sites line the river
bank, including Tuskegee, the village where the great Chief Sequoya was
born; the Echota religious capital, and Tenassee, which gave its name to
the river and the state. Colonial Ft. Loudon is on the riverbank, and near
there in 1975 archaeologists discovered two of the oldest sites of continuous
human settlement in America, a record of 10,000 years of valley occupation.

All these assets--the river, farmlands and historic sites--would have
been buried under about 20 feet of mud and water if the d;m‘were clqsed.

Development of the river valley without a reservoir, thus saving the

gnail darter, appears to be a profitable:alternative even today, with the
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dam virtually complete. TVA is moving |into land-development venturcs,
now that it has run out of places to build dams, and the GAO study
observed that the unflooded Tellico ﬁrj'ect is admirably suited for such
devélopment.

In addition to river recreation an farming;-wﬁich could yield twice

as much yearly revenue as the entire reservoir project--the GAO noted

the valley's tourist potential. Its historic sites along the river form

a path connecting the adjoining Smoky Mountains National Park (with 10

= S

million visitors a year) with the major north-south highway, Interstate 75.

Carefully developing ﬁhe valley instead of flooding it would relieve

pressures on the park itself, and add a valusble tourist route for the local

S S T

economy. An extra two square miles of potential industrial lands also

QO

exists in the unflooded valley, adjoining major railroad lines and arterial

highways.

So the snail darter may have saved a| fertile river valley threatened
by a marginal federal project. It also has showed us that the bloom is
off the New Deal's sweétesé-smeliing roseT No longer a model of state enter-
prise, th; Tennessee Valley Authority has |become a somewhat-obstinate utility
company--the largest in the nation--wieid'ng extraordinary political power
in its seven-state region.

The Tellico case also showed that the| "extremism" and "inflexibility"
of the endangered species issue came not from the statute but from the
agency here (and in only a few other cases) which consistently refused
since 1973 even to discuss the possibility |of modifying the project to comply
with the law by protecting the species and |its habitat. And I must inform
the committee that TVA rejected all the recommendations and conclusions
of GAO (as noted in the hearings Appendix t 984), and just last week
again reﬁecte& out of hand the constr&ctive request of the Secretary of
Interior to commence consultation even at this late date, for an administrative
resolution of this issue that need not bu;dcn Congress further.

I can understand that many Senators may well feel that they now know
far more than they need to know about Tellico--and that if the law is

going to make this committee a trial court on endangered species the
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: pfbéeduré should be changed.

§ F,Thé answer, of course, is that no flood of cases has or will come
'to.Congress if the Tellico case is properly and objectively handled.
Tellico is the exceptional case--the only project ofdhundreds of conflicts
where an agency has consistently refused to consider administrative com-
pliance. It is the exception that proves the rule of the Aet's workability.
VAnd it is the precedent that shows other agencies that endangered species

" issues are to be resolved in good faith consultation, because otherwise
Congress will subject the agency and its project_to GAO analysis, hearings,
and extensive legislative inquiries. That is not the kind of scrutiny
that agencigs desire. The precedent that has been set in the proceedings
on Tellico is part of the solution to the fears raised by opponents
of the Act. ‘

And we remind the committee that the record shows that the attacks

on Section 7 are not based in fact. Nowhere in the extensive Hearings
is there evidence.that the Act has creéted impasses. On the factual record,'
objectives could not be reconciled with species protection if the
construction agency consulted in good faith. Some day it may be found
that an important project will destroy a species, and no resolution is
possible, so that the Act will have to be amended to allow that species
to be rendered extinct. The factual record indicates that that case has
not occurred and is not likely to--and in light of.the values of the
Tellico's ongoing review, it is clear that Tellico would be the wrong

‘place to start such a sad precedent.
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TESTIMONY OF THE NATIONAL|AUDUBON SOCIETY
BEFORE THE SENATE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUB-COMMITTEE ON RESOURCE PROTECTIbN REGARDING THE ENDANGERED
SPECIES ACT OF 1973, WITH SPECIAL REFERENCE TO SECTION 7, JULY 22, 1977

Mr. Chairman, members of this Subco ttee, thank you for this opportunity
h

to testify during these important oversight hearings on the Endangered Species

-Act of 1973 (P.L. 93-205).
. I am Dr. Michael Zag:ata, Washmgton Rep of the NATIONAL AUDUBON SOCIETY, a
non-profit conservation organization, with about 370 000 members organized
into 394 chapters throughout the United s ates. As you may know, the NATIONAL
AUDUBON SOCIETY is one of the oldest, 1ar est and most experienced member-
.
ship organizations devoted to conservafio in general and specifically to
the protection and enhancement of wildlif populations and the ecosystems
upon which those populations depend foritheir survival.
The NATIONAL AUDUBON SOCIETY has previously testified in support of

the philosophy and concepts embodied in the Endangered Species Acts of

1966, 1969 and 1973. I am here again today to defend and support the

Act and the following purposes for which:i was written:
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1) to provide a means whereby ecosystems upon which endangered species
and threatened species may be conserved; and

2) to provide a program for the conservation of such endangered species
and threatened species.

It is difficult to fault the farsighted conservation ethic d;splayed
by Congress in drafting and passing the Act (passed the House by a 390 - 12
vote). Your action in passing this legislation echoed the sentiment of
thg American people who are highly cognizant of the potential losses associated
wifh the knowing demise of a species. Indeed, Leopold expressed the rationale
for tgis type o% legislation in 1949 when he wrot;:

"Like winds and sunsets, wild things were taken for granted until
progress began to do away with them. Now we face the question
of whether a still higher 'standard of living' is worth its cost
in things natural, wild and free. For us in the minority (mo
longer true) the opportunity to see geese is more important than
television, and the chance to see a pasjyue flower is a right as
inalienable as free speech."

It is a new thing for one species to mourn the death of another
species or to take measures to prevent that death. Leopold stated this
succinctly when he wrote:

"The Cro-Magnon who slew the last mammoth thought only of steaks......
But we who have lost our (passenger) pigeons mourn the loss. Had
the funeral been ours, the pigeons would hardly have mourned us."

From a practical standpoint, the Endangered'Species Act of 1973 was

written in recognition of the following facts:



L

1) various species of fish, wildl%:e and plants in the United States
haVe been rendered extinct as a consequence of economic growth and develop-
ment.unCempered by adequate concerg aﬁd conservation;

2) other species of fish, wildlife |and plants have been so depleted
in numbers that they are in danger of or| threatened with extinction; and

3) these species of fish, wildlife nd plants are of esthetic,

ecological, educational, historical, rec eational and scientific VALUE to

the nation and its people,

In recognizing the VALUES of endaﬂge ed species, Congress, for the
first time, established a system by yhich | those species could be weighed
against other valued resources during evaluatlons made in compliance witﬁ
the National Environmental Policy Act of 1969 (NEPA) and the Fish and
Wildlife Coordination Act of 1934 (FWCA). |Indeed, some of the current
dilemmasr involving the Endangered Species |Act of 1973 might have been avoided
i1f the Water Resources Council, established under the Water Pollution
Control Act of 1972 (P.L. 92-500) had set and adhered to vigg{ous, fair
‘Practices and Standards', and the FWCA and |NEPA had initially.been

complied with (TVA is exempt from FWCA).
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It is vital to our well being that Congress has recognized that these
often inconspicueus and, with our present knowledge, seemingly valuelegs
plants and animals and their associgted habitats do have value. In our
society, which historically have had a highly exploitivé relationship with
nature, protection is not generally afforded specie; and/or communities
lacking an economic value or tﬂe known potential of having an economic
value.

This is unfortunate but true. I say unfortunate because this historic
lack of concern for these 'Qalueless' resources demonstrates both the lack
of an ecological ethic .and of foresight.

We are only now recognizing, as the coal miners did years ago when
they took a canary with them into the mines, that many of the 'innocuous'
plants and animals do have or may somgday have a value to mankind., We
cannot fault these plants and animals for our current limitations in
knowledge about their potential values. Who would have fought to save
the mold Penicillium from extinction in the 1700's? If someone had risen
in defense of this mold, they would have been labeled a quack -- or worse.

Who among us knew of the value lichen communities would provide by indicating



vvarious types of air pollutants (dust, sulfur dioxide)? We are only
today discovering that the honey of ho ey bees may be used to monitor

the level of heavy metals in the environment.

Besides the potential health benefits associated with plants and

-animals, there may be unknown economic ﬂenefits as well., The jojoba
bean of our western deserts is an example. It was considered a noxious
weed and treated as such until research results demonstrated that its
0il had properties similar to those of the threatened spérm whale. Now
the jojoba bean is receiving a good deal|of positive attention.

.

In general, the animals threatened with extinction are not those that
compo;é the early stages of ecological succession, often undergo populations
irruptions and are regarded as weedsio: pests. Instead, they tend to
occupy more stable communities, have:lower biotic potentials, require
rather narrow, specific habitat conditionl and, in the case of animals,
occupy the upper rungs of the food-chain ladder. It is for these very

reasons that are so valuable to man as indicators of the impacts of

various forms of natural and man-induced environmental perturbations.
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The bald eagle, for example, helped demonstrate to us how persistent
pesticides passed through the food-chain and bécame magnified in concentration
as they moved from link Fo link. OPr monitoring program indicated that
aquatic levels were well within the 'safe' range. The eagle proved
otherwise, Who knows what lessons we may learn from two of our latest
contenders for-extinction -- the snail darter and Furbish's lou;ewort?
Both are known to have rather specific ?abitat requirements and thus
serve as indicators of slight ecological change,

From a selfish standpoint, it is to mankind's benefit to save
representative ecosystems because the communities within them may contain
a plgnt or animal of unknown value, We may recognize other values of a
community and need 'working' examples of it in order to reconstruct more.
Only now do we recognize the role of wetlands in purifying our water,
recharging the ground-water table, buffering floods, etc. Do we know
enough about these wetlands to begin to reconstruct them for man's
benefit?

Ovef and above the health and economic justifications for protecting

endangered plants and animals is the over-riding need for a comservation
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ethic. For such an ethic to be effectiye we must look at and value

vk

ecosystems and their associated species from more than a short-term economic
§

or man-benefiting perspective. We must value those components of the
L -

land community because they are essential to its healthy and continued
Functioning, During his campaign, Presi ent Carter referred to our fish,

wildlife and plant resources by saying thdt they act as "an indicator of

our ?nYironment" and that "when they have trouble surviving we should
seriously examine the quality of our environment." Congress has provided
the pation with a tool to facilitate that|type of examination and we
commend you for it.
SECT;ON 7

In supporting the Act, we wish to make special reference to Section
7 which states, in part, that all Federal Jgencies and departments shall:

utilize their authorities in furtherance of the purposes of this

Act by carrying out programs for the conservation of endangered
species and threatened species listed pursuant to Section 4 of this
Act and by taking such action necessarz to insure that actions
authorized, funded or carried out by them do not jeopardize the
continued existence of such endangered|species and threatened
species or result in the destruction or modification of habitat

of such species which is determined by |the Secretary, after
consultation as appropriate with the affected States, to be critical,
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This Section is 'an integral part of the Act and in harmony with
Section 2(c) Findings which states:

It is further declared to be the policy of Congress that all Federal
departments and agencies shall segk to conserve endangered species

and threatened species and shall u?ilize their authorities in furtherance
of the purposes of this Act, ’

The temporizing ﬁhrases of earlier Endangered ?pecies Acts (1966,1969)
which bound agencies to conserve protected spacies only "insofar as is
ptacticable.given the primary purposes of such agencies" have been eliminated.
Congress was emphatic!

Claims have been made and schemes designed to show thaé Section 7:
is inflexible and therefore must be amended. The record does not support
these contentions. According to a statement made by Secretary Andrus at
the 1977 Annual Meeging of the NATIONAL AUDUBON SOCIETY, Section 7 of
the Act is working and confiicts between the Endangered Species Act and
Federal projects have been over-emphasfzed with most problems having been
resolved through negotiations among the affected agencies. In fact, in
the three years since the passage of the Act there have been about 4,500
informal consultations and 124 documented consultaéions between the De-

paftment of Interior (Fish and Wildlife Service) and other Federal agencies.

29-319 O - 78 - 13
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0f this number, only three have been upresolved via consultation and
*

have thus been ruled upon in the co;rt . Of these three, two have reverted
back to the agencies and one, Tel%igo, is being aired before Congress.
It is obvious that Sectionb7 is wofk%né and that Congress' intent in
;passing the Act is being fulfilled.
The NATIONAL AUDUBON'SOCIETY stéongly endorses the existing mechanism
for aypidiné conflict with the Act 8n4 lot resolviﬁg.conflicts if and
when they arise. We feel that the agencles iﬁvOIVed should, in demonstrating
good faith in attempting to comply with the Act be able to resolvetheir
differences in consultation leading ;;‘r search, design review, and
" modifications in process, design, loca;ion and-timing which reconcile
the competing interests.
1f not, an agency may, at its discretionm, proceed with an action
~ that appears to violate the law. At this point, the judicial process
may be invoked, Congress gave explicit afthority in the Act to any

1

person to file suit to enforce provisions Lf the Act., The courts, in

hearing a case, may issue whatever order iL necessary to force compliance

with the law, including project modificatign or a moritorium,
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1f, after the courts have reviewed the case, no satisfactory solution
can be reached then Congress should be the final decision maker. We feel
that if Congress exercised its auth?rity and judgment and called for a
vigorous review of any project they are called upon to adjudicate, as it
has done with Tellico, that the number of such cases would be minimal.
Such a review should evaluate a project's economic and social impacts,
its environmental impacts over and above any effects on endangered species,
and its overall benefits,

vTellico is a good case in point. -It is the first project to be in
violation of the Endangered Species Act that has reached Congress. To

determine why this occurred, let us examine Téllico's history with re-

gard to NEPA. NEPA requires all Federal agencies, beforé taking majof
actions, to consider alternative éctions, including actions which can
only be accomplished by other Federal agencies. In good faith, an agency
should take a look at the possible consequences of actions they are
are about to take and examine how they might impact on the Nation's interest.
Each major project is to be mviewed in terms of benefits and costs,

project alternatives and environmental impacts on the species including
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the TVA controversy, that has.

NEPA, owing to the protracted cause o

mitigation. It was the absence of th% se procedures for Tellico under
an

resulted in Tellico being essantially Endangered Species Act case and

not a NEPA case. In other words, the lact that TVA has demonstrated

digdain for NEPA and is exempt from thi FWCA has put Congress in a position

of having to consider amending an Act it so overwhelmingly supported. ' This
demons?rates agency inflexibility raéhe than statutory inflexibility.
Because the TVA continued to-pursue a program which would eliminate the
snail darter despite requests from Interior, from the Governor and from
conservation organizations, the Audubgg Council of Tennessee joined as
co-plaintiffs with the Endangered Specie Committee and the Southeastern

Association of Biologists in litigation against TVA. The result was a

ruling by the sixth circuit court in Cinncinnati halting the Tellico project

\
\

until an administrative or congressional ruling occurs.

In attempting to circumvent the issue of the daﬁ's impact on the snail
darter and the River valley, TVA is pursulng a transplant program in the
Hiawasse River. It is important to note that the Act offers pr;tection -
to the "endangered species in their natﬁral habitat" and therefore prohibits

the destruction of critical habitat as well as of the species themselves
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(16USC 1536). This point is crucial when considering the use of trans-
plantation as a mitigating measure. Merely accomplishing a successful
tr#nsplant.to another area does not satisfy the requirements of the Act,

If successful over a protracted time and a wide range, however, a trans-

plant program could enable the Secretary to determine that the spec;es in
q uesti?n is no longer‘threatened or endangered.

The most difficult decision to be made in unresolved cases is whether
or not the project's values exceed the values of a species{ including its
esthetic value. When referring to the demise of the passenger pigeon,
Leopgld eloquently expressed his concern for its loss:

"There will always be pigeons in books and in museums, but these

are effigies and images, dead to all hardships and to all delights.
Book-pigeons cannot dive out of a cloud to make the deer run for
cover, or clap their wings in thunderous applause of mast-laden
woods. Book-pigeons cannot breakfast on new-mown wheat in Minnesota
and dine on blueberries in Camada. They know no urge of seasons;
they feel no kiss of sun, no lash of wind and weather. ' They live
forever but not living at all,’

In summary, Mr. Chairman, the NATIONAL AUDUBON SOCIETY supports the
Endangered Species Act as written and would strongly opposa any amendment
to weaken it. We believe that man has the fesponsibility to take every
reasonable means to ensure that hig actions do not result in the extinétion

of any plant or animal. : We
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would like to see increased funding to|implement all Sections of the Act

hS

(especially Section 6) and to, as Ptéswdent Carter requested in his 1977
Environmental Message, identify all critical habitat. Early identification
of critical habitat would facilitate agency planniﬂg and the consultation

‘process.

Overall the agencies have done well in light of the funds available
to them. We would hope that the apprépt'ation of $9 million to the TVA
and other agencies to tramsplant endangered species is a demonstration of

: s
commitment to support and not subvert the Act. It is hard, however, to
conceive of this amount of money beigg:ap ropriated for a few projects when
the National Mafine Fisheries Service has| been operating its entire en-
dangered species program on a budget of about $300,000 per year.

In our testimony we have eluded to‘various kinds.of values associated
or potentially associated with endangered species and their habitats. The
key value that is approached by this ac; is that of an ethic for the land

and its associated resources. If I might, I would like to once more quote

the late Dr. Aldo Leopold:
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"The 'key-log' which must be removed to release the evolutionary
process for an ethic is simply this: quit thinking about decent
land-use as solely an economic problem. Examine each question in
terms of what is ethically and esthetically right, as well as what
is economically expedient. A thing is right when it tends to pre-
serve the integrity, stability, and beauty of the biotic community.
It is wrong when it tends otherwise."

-

Thank you Mr. Chairman for this opportunity to testify.

For Further Information Contact:

Dr. Michael D. Zagata
Washington Representative
NATIONAL AUDUBON SOCIETY

1511 K Street, N.W., Suite 926

Washington, D.C. 20005
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ENDANGERED SPECIES ACT OF 1973
AUTHORIZATION OF APQROPRIATIONS

STATEMENT ON BEHALF OF THE‘NJTIONAL WILDLIFE FEDERATION

BEFORE THE SENATE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON RESOURCE PROTECTION, REGARDING THE AMENDMENT
TO THE ENDANGERED SPECIES ACT| OF 1973 TO EXTEND AND INCREASE

THE AUTHORIZATION OF APPROPRIATIONS.

April 13, 1978

Ours is a nonprofit, nongovernmenfa organization which has
indeﬁendent affiliates in all 50 étgtes, Guam, Puerto Rico, and
the Virgin Islands. These affiliates, in turn, are made up of
local groups and individuals who, when combined with associate
members and other supporters of the Federation, number an esti-
mated 3.5 million persons. We wechme and appreciate the
opportunity to speak to you about the need to extend the authoriza-

tion of appropriations for the Endangered Species Act of 1973.

The NWF is dedicated to conservation education and emphasizes the
concept that wildlife is a renewable| resource only as long as
suitable habitat is available. We believe that the Endangered
Species Act of 1973 embodies this im.ortant concept as one of the
most far-sighted and comprehensive:p eces of legislation ever
enacted for the protection of wildlife. The Federation has urged
a strong National Commitment to the iassage'of endangered species
legislation. Today we are pleasedlt4 be urging meaningful and
significant financial support necess&ry for its continued success~

ful implementation.

The Federation has long been active i programs to protect and
preserve species such as the prairie Lhickens, bald eagles and
whooping cranes but without the strong unified approach that this
Act represents, we were losing ground The Act offers the necessary
regulatory and statutory authority and the potential for funding
needed to affect a reduction in the c&rrent high rate of extinctions.



