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DISTRICT OF COLUMBIA INTEREST
RATE MODIFICATION

WEDNESDAY, NOVEMBER 14, 1979

U.S. SENATE,
SuBCOMMITTEE ON (FOVERNMENTAL EFFICIENCY
: AND THE DistrIicT 0F COLUMBIA,
CoMMITTEE ON GOVERNMENTAL AFFAIRS,
: Washington, D.C.

The subcommittee met, pursuant to notice, at 2:22 p.m., in room
2203, Dirksen Senate Office Building, Hon. Thomas F. Eagleton
(chairman of the subcommittee) presiding.

Present: Senator Eagleton. ‘

Staff present: Eli Nobleman, staff counsel, Committee on Govern-
mental Affairs; Ira S. Shapiro, chief counsel and staff director of the
subcommittee ; Margaret P. Crenshaw, counsel; Glenn Smith, counsel;
Emily Eiselman, professional staff member; Eileen Mayer, staff
counsel; and Marion Morris, professional staff member.

OPENING STATEMENT OF SENATOR EAGLETON

Senator EacLeroN. The Subcommittee on Governmental Efficiency
and the District of Columbia is in session this afternoon to take
testimony on S. 1992 and S. 2005, bills which would waive the con-
gressional review period for the Interest Rate Modification Act of 1979,
a District of Columbia act passed by the City Council last Tuesday,
November 6. S. 1999 would also modify the emergency act provision
of the District’s Home Rule Act.

I realize that this hearing was scheduled on short notice and that,
for most of you, Monday was a holiday. That you were able to respond
so quickly indicates both your concern about and the seriousness of
the mortgage situation in the District.

For those who are unaware of the events of last week and the reasons
for this hearing, let me provide a bit of background. '

Under the District of (lz‘olumbi& Self-Government and Governmental
Reorganization Act, better known as the Home Rule Act, the District
of Co%umbia can enact permanent legislation which becomes law only
after a period of congressional review—namely, 30 legislative days—
and only after both Houses have not passed a concurrent resolution of
disapproval. The Home Rule Act also recognizes, though, that in
exceptional situations, the District of Columbia government must be
‘permitted to act rapidly and have legislation take effect with no
congressional layover.

1)
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Therefore, the Home Rule Act provides that two-thirds of the
District Council can pass “emergency legislation” which takes effect
without congressional review and which stays in effect for 90 days. The
Home Rule Act is silent on whether the emergency legislation may be
renewed.

The District government, however, has repeatedly renewed emer-
gency legislation, and in the area of condominium conversion, this
%ractice was challenged and struck down in an October 19 decision of

istrict of Columbia Superior Court Judge George Revercomb.

Judge Revercomb held that the successive reenactment of emer-
gency law—10 times, I might point out, in the condominium conver-
sion case—exceeded the District’s proper authority under the emer-
gency legislation. In light of that decision, the Federal National
Mortgage Association—known as Fannie Mae—questioned the legal-
ity of recent loan agreements made in the city, since many of the loan
agreements were made under a 15-percent District usury ceiling passed
twice as emergency legislation. ;

Consequently, we learned on Tuesday, November 6, that Fannie
Mae would no longer buy loans in the District of Columbia if the
loans were in excess of the permanent usury ceiling of 11 percent.
That very day the District hurried to enact a 15-percent usury ceil-
ing as permanent legislation, and, as required, the legislation was
transmitted to Capitol Hill, where it now awaits the congressional
review period. At the earliest, the review period would end near
Christmas, a span of time which under the circumstances is not
terribly tenable.

On Wednesday, November 7, following the Fannie Mae action, the
Federal Home Loan Mortgage Corporation—otherwise known as
Freddie Mac—also refused to buy loans in the District, and by Friday,
November 9, with the two major lenders in the Washington market
not buying loans, real estate transactions in the District came virtually
to a halt. Individuals found they could not go to settlement; new
residents found there was no financing available for a new home pur-
chase; families leaving the District learned they could not sell their
homes. Many of these individuals have conveyed their problems and
concerns to the subcommittee. ’

Congress; of course, can rectify the situation by making an excep-
tion to the Home Rule Act of 1973 so that the congressional review
period is waived, thereby allowing the 15-percent usury ceiling ap-
proved by the District last Tuesday to become permanent law im-
mediately. Meeting in emergency session, the House District Com-
mittee approved such a waiver last Thursday, and the full House
gave support for the waiver yesterday afternoon. Senator Mathias has
introduced a waiver bill in the Senate, and I join with both my House
colleagues and Senator Mathias and urge that.the waiver be ap-
proved immediately. :

I must emphasize, however; that the waiver of the home rule review
procedure should not set a precedent. The Home Rule Act foresaw
emergencies arising in the District of Columbia and gave the District
of Columbia legislative authority to deal with them. The interest rate
crisis would not have occurred, nor would it have been brought to the
attention of Congress, if the emergency section of the Home Rule
Act had consistently been implemented solely for emergencies.
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For that reason I find it difficult to review the sequence of events
without concluding that some basic change in the emergency pro-
vision of the Home Rule Act is needed. In the past year, for example,
69 percent of the legislation passed by the District was adopted by the
emergency route. Only 31 percent was subject to congressional review.
Thus, emergency legislation has become the rule rather than the
exception.

My legislation, which is before you now and which I explained in
~ detail in my floor statement, would change this. It would accommodate
the legitimate needs of the District to move rapidly in an emergency
without waiting for congressional review, but it would insure that
emergency legislation will not stay in effect indefinitely or become a
regular alternative to the ordinary legislative process.

Some of you will argue that 1t is imperative to raise the interest
ceiling immediately and that consideration of an amendment to the
emergency provision of the Home Rule Act complicates the task and
risks delay. Well, I could agree with that. But delay is not inevitable
if we confront the emergency issue squarely and try to solve the prob-
lem. The record of overreliance on the emergency provision is clear
beyond question. It should also be clear that my proposal will sub-
stantially improve the situation, protecting the District’s legitimate
needs and the integrity of the legislative process. . :

Our first witness this afternoon is the Mayor of the District of
Columbia, the Honorable Marion S. Barry. Welcome, Mr. Mayor,
we are delighted to have you with us. You may proceed.

TESTIMONY OF MARION S. BARRY, JR., MAYOR, THE DISTRICT OF
COLUMBIA; ACCOMPANIED BY BARBARA WASHINGTON, . AS-
SISTANT CITY ADMINISTRATOR FOR INTERGOVERNMENTAL
RELATIONS

Mayor Barry. Mr. Chairman, I have with me Ms. Barbara
Washington, who is Assistant City Administrator for Intergovern-
mental Relations for the District of Columbia government.

Mr. Chairman, I do not have a prepared statement. Originally, I
was not going to appear on behalf of the District government to make a
statement. But, recognizing the nature of this situation and the fact
that you and I talked yesterday about the need to at least present a
clear, concise view from the executive branch of government and to
join in with the Council, I thought I would cancel some other appoint-
ments and come before you. :

Mr. Chairman, I appreciate this opportunity to present the views of
the District of Columbia government on S. 1992 and S. 1999 and also
H.R. 5811, which was passed by the House yesterday.

Mr. Chairman, I would like to urge that these two issues be sepa-
rated—that is, the question of the waiver and the 30-day layover
period which confronted us on November 6 and the whole question
of the emergency powers of the Council. A :

I think, Mr. Chairman, you and I would both agree that we ought
to reluctantly tamper with the charter. I have asked on a number of
occasions that persons not go into it because, once you open it up,
it allows opportunties for persons who don’t agree with our degree of
self-government to get into it and create mischief.
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Second, Mr. Chairman, we received this proposed legislation just
yesterday. We are talking about serious consequences of what happens.
I would urge you, Mr. Chairman, to go forward on the waiver part,
to adopt the House bill this week, and hold additional hearings. I
think the chairman of the House committee, Mr. Dellums, has agreed
to hold hearings and to look at this whole question of the emergency
powers.

Let me also say, Mr. Chairman, I think that the court suit that was
filed by the Home Ownership Corp. before Judge Revercomb has
been misinterpreted. I would like to enter into the record a letter
. I wrote to Mr. Oakley Hunter on November 9, 1979. He is president
of the Federal National Mortgage Association. In discussion with
Mr. Hunter, I indicated that I thought that Fannie Mae had acted
precipitously in moving ahead to cutoff buying of secondary mortgages
and that they had not been in touch with the D.C. Corporation
Counsel or anybody in the District of Columbia government.

We have an opinion from the corporation counsel. Let me just
" indicate for the record that the Home Ownership case challenged the
Council’s authority under section 412(a) of the District of Columbia
Self-Government and Governmental Reorganization Act, 87 Stat.
788, D.C. Code, sec. 1-146.

The court indicated that that was a singular case before it. Also,
Mr. Chairman, the court made it very, very clear that it declared
unlawful this particular piece of legislation which had been enacted
some 10 times by emergency. But the court suit was very clear that
the court is only empowered to prospectively enjoin enforcement of
an act unlawfully enacted by the council. Therefore, even imagining
the worst set of facts, the second emergency is later declared invalid.
Retroactive invalidation of all loans made pursuant thereto would be
an improbable judicial outcome.

So, T think the record ought to be clear that Judge Revercomb
did not declare that the Council had not had the authority to enact
emergencies. He did not even say how many emergencies. He just
said, in this particular case that 10 emergencies, he thought—which
is 900 days—was excessive. .

So, I think the record ought to be clear that it is our view—cor-
poration counsel’s view—that the Council has the full authority to
enact a number of emergencies. The charter is silent in that area.
So, I think we ought to wait and look at the whole question of emergen-
cies. It is the foundation of this government’s ability to act quickly,
as you very well know. If we did not have the congressional review
period, if we had complete autonomy from the Congress, complete
autonomy from the President, we would not need this.

So, I would urge very strongly that you separate out those two.

Mr. Chairman, I would like to support the Senate’s effort, your
efforts, and Mr. Mathias’ efforts to waive the 30-day period. We
think that home ownership and buying of mortgages and purchasing
homes and selling those homes is very important in our city. This wil
immediately relieve the situation. ‘ , :

I have indicated to the Federal Home Mortgage Association people
that, in my view, there is no gap. Nevertheless, the Senate should act
quickly to enact H.R. 5811. The present emergency, the second
emergency, expires January 3, 1980.
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I am not going to comment, Mr. Chairman, at all on your proposed
bill. T think it would be premature to do so. I have not had a chance
to look at it. Moreover, I have been advised by the Corporation Coun-
sel that, since this litigation is proceeding, and the Corporation Counsel
is the principal lawyer for the city, both the Council and the execu-
tive, and we support the Council and their right to enact even the
10 emergencies, that it would be inappropriate for me to go but so
far in discussing it, or even discuss it at a]f

So, my comments would be limited to two. One is urging you to
separate out the two circumstances, even though they are inter-
related. Second is to urge you to adopt the posture that you will go
with H.R. 5811 and that, in the next week or two, we Wﬂ{’ come pre-
pared to discuss the whole nature of the emergencies.

I hear the figure 69 percent used as a number. We don’t know and
have not had a chance to analyze what that really means.

Mr. Chairman, in some instances an emergency is an emergency
at the time that it happens; after 90 days it is no longer an emergency,
and therefore there is no need for permanent legislation. So, we need
a chance to analyze all of that.

Finally, I would like to say that the executive branch joins in with
the City Council in stating very clearly the legislative preroga-
tives and powers of the Council to enact a number of emergencies. The
question of how many is something for us to decide. The lower court’s
ruling has been stayed. There is an en banc hearing on this matter be-
fore the District of Columbia Court of Appeals. .

Being a former U.S. attorney and being a lawyer, you never know
what courts are going to do. My Corporation Counsel informs me that
she thinks that we have a good case. But, moreover, legislatively, I
think we ought to wait on this one. I am committed to coming back on
behalf of the executive to work with you and the House on finding a
reasonable approach to this whole question of emergencies.

Thank you, Mr. Chairman. : »

Senator EaeLeroN. Thank you, Mr. Mayor. I appreciate your
testimony. : .

I appreciate the delicate situation you are in as Mayor with a case

ending in court. Your own Corporation Counsel is litigating the matter
gefore Judge Revercomb, and that will be taken on appeal. So, I will
~ not question you at this time on the issue of successive emergencies
and other matters that might impact upon the lawsuit. Although not in
name, you are in a sense, by reason of your official position, a party
litigant in the suit. So, you may be excused.

Mayor Barry. Mr. Chairman, I would like to introduce into the
record our letter of November 9 to Mr. Oakley Hunter, which contains
the Corporation Counsel’s opinion to me and also contains the motion
for summary reversal.

Senator EagLETON. That will be made part of the record.

[The letter follows:] '



THE DISTRICT OF COLTMBIA

MARION S. BARRY. JR. ' WASHINGTON, D.C. 20004

mavon

November 9, 1979

Mr. Oakley Hunter -

‘President

Federal National “ortgage Association

1133 Fifteenth Street, N.W . .
Washington, D.C. 20005 . -

Dear Mr. Hunter:

This letter is being written to you to respectfully request
.that the action taken by the Federezl National Mortgage Asso-
ciation of November 2, 1979 respecting its decision to refuse
the further purchase of conventional loan packages in the
District be reconsidereéd and rescinded. In accordance with

" suggestions made during a meeting with Mr. James Murray, the
Vice President and General Counsel;, I am zttaching hereto a
legal memorandum of, the Corporation Counsel for your consi-
deratlon. : e

In view of the obv1ous disruptions and the confusion that has
and will continue to result in this mortgage and other finan-
cial wa: *om the act*on teken by your Association, I urge
that the action tzken on Ncvember 2nd be rescincded immediately,’
As the-Cor poratlon Cot_nse'| ‘has advised, it is believed by the
City that the decision of Judge Revercomb Tespecting the condo-
minium-rent control legislation will be reversed in the very
near future: Unless your decision is céncelled, the District
may not be dble to quickly recover from what may be regarded

as an erroneously imposed, and clearly prejudicizl, "moratorium.
pending settlement closings canmot be 1nd°f1n1tely
adjourned=  Purchasers, who bnve p1acec substantial down pay-
ments, may be in Jeopardv of losing such moneys because of
failure to complete the sales transaction. FlralWy a further
.conveyancing 0 housing in the District may come to.a virtual
“standstill.==Such inactivity in our local hou51ng market could
be particulariy devastating to the District's economy

"




Unless your decision is reversed immediately, I fear it will
result in most serious consequences for the District. Al-
ready, your decision on a2 moratorium has had an undesired )
ripple effect locally. The Federal Eome Loan Bank Board has
imposed a similar constrzint. As such, the secondary market
is virtually closed to this City. Various local lending
institutions have followed your lead. I stress the Opinion
of the Corporation Cocunsel that any risk or exposure”of FRMA,
based on prevailing law, is minimel, and that even if Judge
Revercomb's decision is zffirmed on appeal, and should court
action then be invoked regarding the usury legislation, the
prevailing view is that such court action, would, if at all,
reach to such legislation only on a prospective basis. As
such, and from a purely business judgment, the continued in-
vestment of FNMA in the mortgage market in the District is
certainly a prudent risk.

While the District of Columbia is seeking all avenues of re-
lief, including Congressional action, you can act immediately
to allevizte the current situvation, and your consideration of,
and assistance in, this matter is earnestly requested.

. . N 4

Aéncerely,
[

. zg.._;=g=_,f 72
ot E&arion Ba:;"'r/y’,/ J ::/W) .
e Mayor ’//? L
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Senator EaAcLETON. Thank you very much, Mr. Mayor.

Before calling the next witness, I wish to point out that I am not a
party litigant in any sense to the suit, so I opine on the law. I will put
mto the record opinions by the previous corporation counsel of the
District of Columbia, wherein the previous corporation counsel on
several occasions pointed out his legal opinion to the City Council
and to others to whom he addressed his opinion.

His opinion was that successive emergencies were in grave doubt.
He stated that they would be subject to court challenge and that the
Council was treading on very thin ice with successive emergencies.

Also, I will opine as an individual. I used to be attorney general of
Missouri. This issue of emergency legislation has been litigated in
almost every State of the union. Where it has been litigated, cases
1anaallogous to the case before Judge Revercomb have been consistently
ost.

There is very little legal authority for successive or repetitive
emergencies. Various legislative bodies have resorted to this tech-
nique, both on a local level and on a State level through the State
legislature. Very consistently the appellate courts of the States have
knocked out superficial, cosmetic, nominal emergencies.

It will be made part of the case, I am sure, on appeal to the appellate
court of the District of Columbia, the whole record of the City Council
with respect to emergencies. We have a computer printout or some-
thing analogous thereto that gives the statistics insofar as emergencies
are concerned. I said in my opening statement that, in the last calendar
year, 69 percent of all legislation passed by the District of Columbia
was an emergency.

Let me just give you a little of the flavor of the emergencies—and
I used the word ‘“flavor” advisedly because the first category of
legislation deals with ice cream vendors. Listen to the acts that have
been declared to be emergency acts by the District of Columbia
relating to ice cream vendors: 1, 2, 3, 4, 5, 6, 7, 8,9, 10, 11 emergency
acts pertaining to ice cream vendors.

“Amends for 90 days regulation governing vending business in
public places so as not to apply to vending of prepackaged frozen
novelties, ice creams, and other frozen desserts using dry ice.” Wow,
what an emergency.

The next one: ‘“Amends for- 90 days council regulation 7439,
operating of vending vehicle stands and equipments’—another

emergency. B ) o
“Amends for 90 days council regulation 7439, licensing and roadway
vending.” '

There is a whole series in 1977. Emergency Vendors’ Regulation
Amendment Act—emergency. o

Emergency Vendors Regulation Amendment Extension—emergency.

Vendors’ License Fees Emergency Act.

Emergency New Vendors Prepayment Extension Act. i

And so on and so forth. So, there are 11 emergency acts just for ice
cream vendors. .

We have 39 emergency statutes dealing with the closing of public
alleys—39 emergencies to close public alleys.

Now we've got the Post-Secondary Reorganization Act: ‘“To
exercise the powers of the abolished Board of Higher Education with
respect to the licensing of public postsecondary educational institu-
tions.” .
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An Emergency Education Licensure Act of 1977: “To authorize the
Board of Trustees of the University of the District of Columbia to
continue to exercise on an emergency basis certain powers of the Board
of Higher Education.”

And then a whole series of educational institution licensure extension
acts, all done on an emergency basis—and so on, and so on, and so on.

What the record will show before the appellate court is that the
District of Columbia City Council has decided out of, I guess, a sense
of convenience unto itself, that they will declare practically every
statute or ordinance that comes before the Council to be something
of an emergency nature, tack an emergency clause on to it, pass it by
the requisite number of votes, and there it is. And the procedure
finally came to its illogical end before Judge Revercomb with respect
to the condo bill: 10 consecutive emergencies.

So, the city is beset, ladies and gentlemen, with two crises, one could
say. One is the usury crisis. The current law is 11 percent. Money
market rates being wgat they are, that 11-percent rate is obviously an
immediate anachronism.

The second crisis—and one that has to be dealt with just as quick-
ly—is that every ordinance of the District of Columbia that has been
enacted pursuant to an emergency clause is in jeopardy. Every
ordinance of the District of Columbia Council with an emergency

clause is in jeopardy. There is no way of escaping that.

"~ I will bet dollars to doughnuts that Judge Revercomb is affirmed
unanimously on appeal—unanimously on appeal. And every law that
has an emergency clause and was enacted pursuant to that procedure
is in jeopardy. It is not just these innocuous ice cream vendors acts. I
guess the Republic won’t fall if some of this stuff is declared to be
illegal; for example, the ice cream vendors. But the District of Colum-
bia Council has passed other laws of significance that are in jeopardy.

To wait, then, for this case to go up to the appellate court to be
unanimously and summarily reversed and then to have legal challenges
to a whole existing body of law is asinine. So, we are going to move on
it, and we are going to move now. We are going to try to solve both
crises at the same time.

I will call our next witness, Mr. Arrington Dixon, the Chairman of
the Council of the District of Columbia.

TESTIMONY OF ARRINGTON DIXON, CHAIRMAN, COUNCIL OF THE
DISTRICT OF COLUMBIA, ACCOMPANIED BY JAMES CHRISTIAN,
GENERAL COUNSEL; AND BRUCE FRENCH, LEGISLATIVE
COUNSEL

M];' Dixon. Mr. Chairman, I appreciate those introductory re-
marks.

- I am joined today by two of the officers of the Council: the General
Counsel to the Council, James Christian, who is to my left; and my
Legislative Counsel to my right, Bruce French.

I appear before you this afternoon to urge the expeditious and
favorable consideration of S. 1999. As you are aware, this legislation
would permit the Interest Rate Modification Act of 1979, act 3-119,
to take effect immediately. We in the District of Columbia are faced
with a crisis situation in our financial market because lending institu-
tions have been forced, due to a perceived cloud of legal uncertainties,
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to cease making mortgage money available. Enactment of S. 1999
would eliminate this cloud of uncertainty. I would, therefore, strongly
urge this subcommittee to report S. 1999 minus section 2. Though I
can well understand your concerns with respect to the Council of the
District of Columbia’s exercise of its emergency powers, now is not
the time nor the crisis which we face the appropriate opportunity to
address those concerns. '

Mr. Chairman, the reason we are here today is to provide relief for
a crisis. Citizens of the District of Columbia are at the moment endur-
ing hardships which S. 1999, if enacted expeditiously, would relieve.
I would urge that other concerns not cause undue delay in that process.

The House of Representatives yesterday, recognizing the need for
quick action, passe({) H.R. 5811, a measure which achieves the very
purpose which S. 1999 could help achieve. Effective and timely relief
which we seek could be lost if S. 1999 is not narrowly focused. There-
fore, I would urge deferral to a future time the examination of the
Council’s emergency powers. And, I might add, consideration should
be given at that time to possible elimination of the 30-day congres-
sional review period now required for all permanent enactments of
the District of Columbia.

There is no question in my mind that that requirement has helped,
in fact created, the very situation which we are now addressing.

Senator EaeLETON. Why is that? :

Mr. Dixon. Mr. Chairman, it is my opinion that many of the
emergency pieces that are being considered

Senator KacLeToN. What you are saying is that, in order not to
have it come up for congressional review, the City Council, as a
matter of routine custom and habit, concocted the regimen of attach-
ing the emergency clause on to every conceivable piece of legislation
to get around the clear mandate of the charter.

Mr. Dixon. Mr. Chairman, that was not my rationale. My rationale
was that, oftentimes because of the delay, particularly during the
previous Council sessions before the alteration of the review period,
the extended time that legislation could lay over at the Federal level
did .inffact require that there be emergency actions repeatedly passed
to, In fact

Senator EacLeron. Well, Congress was in session on March 10,
1975, when you enacted the first emergency ice cream vendor law.
Now; what was the emergency that existed on March 10, 1975 with
;‘es‘l’)ect to prepackaged ice cream and other frozen desserts using dry
ice?

Mr. Dixon. Mr. Chairman, as you probably know, the Council
had just been organized and established in January of that year. Hav-
ing been a member of a legislative body for so long, you understand it
does take time to organize and—— :

Senator EacLETon. All right. Then let’s go to March 1977. By that
time the Council had been organized for 2 calendar years. Act 2-10,
Emergency Vendors Regulation Amendment Act. gongress was in
session in March 1977. It stayed in session close on to the end of that
calendar year. What was the emergency with respect to act 2-10?

Mr. DixoN. Mr. Chairman, I think that, with the exception. of a
few, it would take me at least sometime, as I suggested in my state-
ment, to properly assess what did occur. That assessment, I believe,
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in a deliberative manner might allow us to fashion the kind of modifica-
tionhto our emergency powers that would be good for the city as well
as the

Senator EaerLeToN. What about the 39 emergency acts dealing
with a number of public alleys?

Mr. Dixon. Mr. Chairman, again I suggest, particularly because
of our posture in court and also because it would require, I think, an
evaluation of what actually caused those emergencies to be enacted
for us to give you a good response so we could fashion legislation to deal
with the problem. '

Senator EacLETON. In your experience in political life in the District
of Columbia, can you think of any situation where there was an emer-
gency with respect to ice cream vendors in the District of Columbia?
~ Mr. Dixon. Mr. Chairman, I su %est that, again, I need to look
at that. There are things at the loca% evel that——

Senator EscLETON. Just off the top of your head, by means of
commonsense recollection, do you know of any ice cream vendor emer-
gency since you have been in public life? ‘

Mr. Dixon. Mr. Chairman:

Senator EacLETON. Can you think of one? Were the ice cream
vendors going to have a shootout at high noon somewhere? Were
they going to burn down the Smithsonian Institution? What was the
emergency about—any emergency you can think of about an ice
cream vendor?

Mr. Dixon. Mr. Chairman, if you look back at the facts, I think you
will find that Congress modified some regulations which, in fact,
would allow vendors to serve tourists who come to the mall during the
summer. We, in fact, may have been—again I suggest we might need:
to look at the facts because we are im]})lacted by many things in this
town. And that may have been one of the reasons why the council felt
it needed to act in that manner, particularly as that related to trying
to assist very, very marginal businesses such as vendors and to foster
economic development in this town to try to relieve tax burdens and
provide some additional tax sources.

Again, Mr. Chairman, I think on each one of them there may be
good, or there may be questionable reasons, but the facts, if in fact they
were looked at, I believe we might be able to at least fashion a mean-
ingful alteration or meaningful review of the council’s emergency

owers.

P We have been trying—and I would want to, if you would permit
me—to submit for the record the District’s pleadings that are before
the D.C. Court of Appeals which deal with these issues in a substan-
tive manner. If that would be permissible, I would like to have those
included in this record for your review, the pleadings of the District
government. . ,

Senator EacLETON. The pleadings will be made part of the record.

[The material referred to follows:]
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Pursuant to SCR-Civil Rule 56, defendant, District of Columbia,
moves for summary judgment on the grbunds that there is no genuine
iséue as to any material facts and defendant is entitled to judgment as v
a ﬁafter of law. ‘

Defendant, District of Columbia, opposes plaintiff's motion for

sumrhary judgment since defendant is entitled to judgment as a matter

of law.
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- - Corporation Counsel, D, C.
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SUPERIOR COURT OF THFE DISTRICT OF COLUMBIA
oy _ Civil Division
\ .

THE WASHINGTON HOME OWNFRSHIP
COUNCIL, INC.

.

.

. Plaintiff,
v. ' , , Civil Action No. 10624-79

DISTRICT OF COLUMBIA

Defendant.

STATFMENT OF MATERIAL FACTS NOT IN DISPUTE

Pursuant to SCR Civil Rule 12-1(k), defendant, District of Colum-{;
bia, submits that there is no genuine issue as to the following material |:

facts and that the following material facts are not in dispute:

1. This is an action for a declaratory judgment, injunctive
and other relief to declare unlawful the following "emergency"
acts passed by the Council 6f the District of Columbia pursuant
to D.C. Code, §1-146(a) (Non-cum. Supp. VI, 1979):

Count I (Complaint)

a. Emergency Condominium and Cooperative Stabili-
zation Act of 1979, Act 3-44, 25 D,C.R. 10363

b, Fmergency Condominium and Cooperative Stabili-
zation Act of 1979, Act 3-95, 26 D.C,R. 1014

Count II (Complaint)

- .c. Emergency Cooperative Regulation Act of 1976,
Act 1-189, 23 D.C.R. 4941

d. » Emergency Cooperative Regulation Act of 1977,
© Act 2-13, 23 D.C.R. 7683

e. Second Fmergency Cooperative Regulation Act of 2
1977, Act 2-47, 24 D,C, R, 207 3

f. Third Emergency Cooperative Regulation Act of .
1977, Act 2-88, 24 D,C.R. 3177 IR

g. Second Emergency Cooperative Regulation Act of
1978, Act 2-171, 24 D,C.R. 9265
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'fhlrd Emergehcy Cooperative Regulation Act of
1978. Act 2-239, 25 D,C.R. 1480

Fourth Fmergency C00perauve Regulation Act of
: 1978 Act 2-290, 25 D.C.R. 4332 - ~

First Fmergency Cooperative Regulation Act of
1979, Act 3-2, 25 D,C,R. 7680 -

"k, Second Fmergency Cooperative Regulation Act of
1979, Act 3-37, 25 D./C.R. 9918 4

1. Third Emergency Cooperative Regulation Act of -
1979, Act 3-79, 26 D.C.R. 642

Count III (Complaint)

U M Emergéncy Offer to Purchase Act of 1978, Act 2-273,
I 25 D, C,R. 2545

n. FEmergency Multi-Family Rental Housing Purchase
Act of 1978, Act 2-277, 25 D,C.R. 3419

.. 0. Second Fmergency Offer to Purchase Act of 1979,

Act 2-315, 25 D, C,R. 6120

p. Emergency Multi- Family Rental Housing Purchase
Act of 1979, Act 2-314, 25 D.C.R. 6118

R q. Second Fmergency Multi-Family Rental Housing
Ty Purchase Act of 1979, Act 3-15, 25 D,C.R. 8787

r. First Fmergency Offer to Purchase Act of 1979,
Act 3-16, 25 D,C.R. 8793

s. Third Fmergency Multi-Family Rental Housing
Purchase Act of 1979, Act 3-53, 25 D.C.R.-10880

t, -Second Fmergency Offer to Purchase Act of 1979,
Act 3-54, 25 D,C,R. 10886

u. Fourth Fmergency Multi-Family Rental Housing
Purchase Act of 1979, Act 3-90, 26 D.C,R. 986

v. Latest Conforming Fmergency Offer to Purchase Act
_ - - of 1979, Act 3-96, 26 D,C,R. 1022

2. The Council passed each and every emergency act cited in
paragraph numbered 1 above pursuant to D.C. Code §1-146(a) (Non-
cum. Supp. VI, 1979), and in accordance with the procedures set forth :
therein for the enactment of erﬁergency acts., )

3. Along with each and every emergency act cited in para-
graph numbered 1 above, the Cogncil adopted a resolution declaring

the existence of an emergency and setting forth its reasons for such

declaration. |
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.4, Th Cooperative Regulation Act of 1979, Act 3-63, 26 D.C.R.
3,‘61,‘ \was enacted by the Council as a permanent act signed by the
i\daybr, and received by the House and Senate on July 18, 1979, to
com_mence"fits 30 legislative day layover time pursuant to D.C, Code

§1-147(c) Non-cum. Supp. 1979) ‘ :

5. TheYOffer to Purchase Act of 1979, Act 3-75, 26 D.C. R,
664, was enacted by the Council as a permanent act, signed by the_
Mayor, and received by the Senate and House on August 7, 1979,
to commence its 30 legislative day layover time pursuant Ato D.C.
Code, §1-147(c) (Non-cum. Supp. VI, 1979). ‘

6. The Multi-Family Rental Housing Purchase Act of 1979,
Act 3-62, 26 D.C.R, 358, was enacted by the Council as a pél;-
manent act, signed by the Mayor, an@ received by the Senate and
House on July 18, 1979, to commence its 30 legislative day lay-
over iime pursuant to D, C, Code §1-147(c), (Non-cum. Supp. VI,

1979),

JUDITH W,  ROGERS
Corporation Counsel, D,C.

JOHN H, SUDA
Acting Deputy Corporation Counsel, D.C,

JAMES J. STANFORD

Assistant Corporation Counsel, D, C,
Attorneys for Defendant

District Building

Washington, D,C. 20004
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SUPERIOR COURT OF THFE DISTRICT OF COLUMBIA
' Civil Division
Vo
THE WASHINGTON HOMF OWNERSHIP
.- COUNCIL, INC..
Plaintiff, -
V. Civil Action No. 10624-79

DISTRICT OF COLUMBIA

es oo oo oo se s se ss eo oo

Defendant.

MFMORANDUM OF POINTS AND AUTHORITIFS IN
SUPPORT OF DEFFNDANT'S MOTION FOR SUMMARY
JUDGMENT AND DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

. Plaintitiff brought this action for a declaratory judgment, injun-
tivé. and other relief to declare unla‘wful nuﬁlerous emergency housing
acts passed by the Council of the District of Columbia. This action is
before the Court on the parties' cross-motions for summary judgment,

The issue before the Court is whether the enactment of of succes-
sive emergency acts cited in Counts I, II, and III of plaintiff's Complaint
was a valid exercise of the legislative power of the District Government
under the District of Columbia Self-Government and Governmental Re-
organization Act, Pub. L. 93-198, 87 Stat., 774 (hereingfter, the
"Home Rule Act").. As will be established, the District's enaétment
of these measures v;'as proper. »
- 1

The Home Rule Act vests the District Gov-
ernment with Broad Legislative Authority

In enacting the Home Rule Act, Congress granted the citizens of
the District broad authority over their own destiny. The Act expressly
prov:des that "the legislative power of the District shall extend to all
rxghtful subjects of legislation within the District. " § 302, D.C. Code.
§ 1-124 (Supp. V, 1978)., The only express limitations on this authority
|l are those enumerated in § 602(a) of the Act, D.C. Code, § 1-147(a)

(Supp V., 1978). As the D,C, Court of Appeals noted ‘in Mclntosh v.
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vﬁéshington. D.C.App., 395 A.2d 744, 753 (1978), in narrowly con-
s\tming one of these specific limitations, 'the core and primary pur-
;os.e of the Home Rule Act ., . . was to relieve Congress of the burden
of legisla';;ing upon essentiaily local matters 'to the greatest extent‘
pbésible, consistent with the constitutional man:iaté,"' citing § 102(a)
of the Act, D.C., Code, § 1-121(a)(Supp. V, 1978).'1' Therefore, any
réstrictions on this broad ‘authority should be read narrowly and f;o
limitations not expressly imposed by Congress should be inferred.
The Act provides two methods by which the Distri.t':t could exer-
cise its broad legislative powexfs--permaneht and emergency legisla-
tion.‘Although it requires permanerﬁ; legislative meaéﬁres to lay before
Congress for a 30-day period before taking effect, § 602(c), D.C.
Code, § 1-146(c)(Non,-cum. Supp. VI, 1979), it gives tile District
ﬂexibility to respond to changing situations by pe‘rmitting it to enact
emergency measures that take effect immediately but which expire
after 90 days. § 412(a), D.C. Code, § 1-1.46(3)(Non. -cum. Supp. VI,
(1979)g Although emergency meaéures do not undergo congressional
‘1, Section 102(a) of the Act provides in pertinent part:

Subject to the retention by Congress of the ultimate legislative
authority over ‘the Nation's Capital granted by article I, section 8, of
the Consitution, the intent of Congress is to delegate certain legislative
powers tothe government of the District of Columbia; . . . grant to the
inhabitants of the District of Columbia powers of local self-government
. « - and, to the greatest extent possible, consistent with the constitu-
tional mandate, relieve Congress of the burden of legislating upon’
essentially local District matters, :

- 2. Section 412(a) of the Act, as amended, provides:

The Council, to discharge the powers and duties imposed herein,
shall pass acts and adopt resolutions, upon a vote of a majority of the
members of the Council present and voting, unless otherwise provided
in this Act or by the Council. The Council shall use acts for all leg-
islative purposes. Each proposed act (other than an act to which
section 47-224 applies) shall be read twice in substantially the same
form, with at least thirteen days intervening between each reading.
Upon final adoption by the Council each act shall be made immediately
available to the public in a manner which the Council determines.
If the Council determines, by a vote of two-thirds of the members,
that emergency circumstances make it. necessarythat anact be passed
after asingle reading, or that it take effect immediately upon enactment,
such act shall be effective for a period not to exceed ninety days.
Resolutions shallbe used to express simple determinations, decisions,
or directions of the Council of a special or temporary character,

=2 -
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rg\;iew. the Act assures the careful use of this authority by requiring
) seéx(ict' p‘rocedural safeguards that are not required of permanent legis-
l;ation. ) » ‘

On i{s face, § 412(a) vests the Council with broad powers to leg-
Jlislate in emergency situations. 'I"he only h'.mit; which Congress im-
posed on this emergency legislative power were (1) that two-thirds of
) the Council must determine the exiéténce of emergency circumstances‘
and (2) that the effectiveness of each act be lirﬁited to ninety days. ‘
Congress placed no other limitations on the Council's 'éxercjse of its.
emergency legislative powers. :

It is significant that before the: Council may even consider whether.f
" |Ito enact an emergency measure, ;cwo-thirds of its total membership.
must adopt a resolution declaring thé existence of emergency circums-
stances. § 412(a). The extraordinary majority reqL;ired as a condition
precedent tothe Council's exercise of its emergency legislative author-
. ity is even more stringent than the extraordinary majority réquired_
to override the Mayor's veto, since the latter actipn only requires
two-thirds of the members of the Council present and voting, whereas
the former requires two-thirds of the entire membership of the Council.
Compare § 404(e), D.C., Code, § 1-144(e)(Non. cum-Supp. VI, 1979).
with § 412(a). B ‘ .

3 It is extremely important that the Act places no substantive res-
trictions on Council's discretion to determine the existence: of emer;
-gency ﬂcircumsta‘nces. Tt conspicuously omits any narrdwing !:!efinitlon
of the téfm Yemergency." This is in striking contrast to the limitations
llplaced on the emergency legislative authority of the pre-home rule,
appointive, District of Columbia C;ouncil. ‘established under Reoréani- 1
zation bPlan No. 3 of 1967. The formér Council, unlike the present
Council, was considered a regulatory, rule-making authority, and
was - subject to the restrictions 'j.xnposed by the D,C. Administrative

Procedure Act on exective agencies, Section 6(c) of that Act provides

in pertinent part as follows:
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+ « o [If] in an emergency, as determined by the Com-

- missioner or Council or an indepcndent agency the adop-
\ tion of a rule is necessary for the immediate preservation
.Y of the public peace, hecalth, safety, welfare, or morals
*  the Commissioner or Council or such independent agency
may adopt such rules as may be necessary in the circum-
stances, and- such rule may become effective immediately.
[Emphasis added.]

N

g D;..‘C. Code, § 1-1505 (c)(1973). This restriction was thus embodied
in the rules of the‘former Council., See 2 D,C.R.R, '§ 2,6(b). The
present Council, in contrast, is not an administrative body, but it
possesses far broader power, being vested with "the legislative power
f the District." § 404(a), D,C. Code, § 1-144(a)(S>\‘zpp. VvV, 1978),

ahalogous to the power of a State legislature. In addition, the Council

eceived all of the powers possessed by the former Council. Id. Thus, |-

he authority of the home rule Council to determine the existence

f an emergency is completely vested in that body's discretion,
LY B .

II

The Council's Declaration of an Fmergency is Conclusive

‘ Each emergency act challanged by plaintiffs was preceded by a
resolution, adopted by two-thirds of the total membership of the Coun-
cil. setting forth the basis of the emergency. Under the Home Rule-

[Act, the existence of emergency circumstances confronting the District
is a determination based on the unj.que legislative fact-finding abilities

of the Council, In view of the broad legislative authority of the Council

on its utilization of this device other thanthe safeguardof atwo-thirds
|lvote, we submit that this Court should not undertake an examination
of the findings of the Council set forth in its emergency resolution.
The Home Rule Act has expressly committed this function to the legis- :
lative branch of the District Government, and under the pfméiplg :
of separation of powers, .the courts should not be put in pbsiiion
of second guessing the Council's determination; -

'i'he courts of other jurisdic\'tibns are divided on the question of

whether the declaration of an emergency by a legislative body, State

-4 -

llunder the Home Rule Act ahd the absence of any express limitations
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’o'r mhnicipal. is conclusive or is subject to judicial scrutiny. See

g ner‘aliy, 5 F. McQuillan, Municipal Corporations, §§ 15.40, 16.30;

v
'Anino., Conclusiveness of Declaration of Fmergency in Ordinance,

35 A.L,B.2d 586; Anno., Statutes: Conclusiveness of Legislative Dec-

laration of Fmergency, 110 A,L.R. 1435; 7 A.L.R. 519, Compare

| New Obieans Firefighter's Ass'n v, City of New Orleans, 204 S. 2d 690,

695 (La. 1967); Hatfield v. Meers, 402 S,W,2d 35, 39 (Mo. 1966);
State v. Holman, 355 S.21d 946, 950 (Mo, 1962); Scaturochio v. Jersey| *

City Incinerator Authority, 14 N.J. 72, 100 A.2d 869 {1953); Mayor

Biggs v. Maryland NCPPC, 369 Md. 352, 306 A, 2d 220 (1973); Jamon-
eauv. Harner, 16 N.J. 500, 109 A2d 640 (1954); Morris v. Goss,|.
147 Me. 89, 93 A.2d 556 (1951), However, even those courts which
assert the authority to examine the bases for\ the declaration of
éhergency have génerally concluded that the legislative determination
is to be accorded great deference, See Block v. Hirsh, 256 U.S. '135,
154-55 (1921)(congressional declaratibn justifying rent control in the
District of Columbia); Greenberg v. Lee, 196 Ore. 157, 248 F.2d 324

(1952); Mayor of Baltimorev. Hofrichter, supra.. Any doubts as to the

existence of an emergency are resolved in favor of the legislature's

findings. See Davis v. Los Angeles County, 12 Cal.2d. 412, 84 P.2d

1034, 1040 (1938); Maudzius v. Lahr, 253 Mich 216, 234 N.W. 581,

585 (1931); State v. Martin, 29 Wash. 2d 799, 189 P.2d 637, 639 (1948).,}
-In'othe‘r words, courts which have subjected legislative determinations 5
of emergency to factual scrutiny have placed a very heavy burden upon -
‘one seeking to challenge this finding. -

' We submit that, in the governmental structure established by
the Home Rule Act, the determination by the Council of the existence
of emergency circumstances is ndt subject to any requirements other
that those expressly provided by that'Act. No more can be required|
“of the ‘;Counc.il tﬁan it make a prior firiding sétting forth the basis of

its determination approved by two-thirds of its membership. If Con-

-5.

of Baltimore v. Hofrichter, 178 Md. 91, 11 A,2d 375 (1940), with
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gtéss had contemplated further restrictions, it would have plainly said
96‘. It apparently believed that the stringent precondition of the adop-
ti@m of an emergency resolution by an e:ctfaordi.nary majority of the
Cémncil and the 90 day limitation on an individyal Act were sufficient
) s;feguards on the District's utilization this device, rendering congres-
svi;onal review unnecessary. 'f‘he Council's findings should not be subject
to_ further inquiry. _

Plaintiff has utterly failed to demonstrate that"{che resolutions" £
underlying the challenged emergency acts have failed to set forth :'-'T'
facially valid findings of emergency circumstances. FEven were this
court to hold that the Council's declaration of an emergency was not |-
conclusively binding, plaintiff has failed to meet the heavy burden of
showing that no emergency existed or could reasqnably be thought by

the Council to exist.

II1

The Home Rule Act does Not Prohibit Suc-
- cesive Fmergency ‘Acts by the Council

Nothing in the Home Rule Act prohibits the District from enacting
successive emergency acts. If uponthe expiration of an existing emer-
gency act, the Coﬁncil determines that emergency circumstances still | -
exist and adopts a new extraordinary resolution to that effeci, it is 1;.2
bei'fectly proper to enact an emergency act similar to the one that has
e:‘:pireﬁd. Under plaintiff's theory, the District would be powerléss tok

address emergency circumstances that existed for a period in excess

of 90 days. Fven the pre-home rule Council was not so limited. The
Council's declarationsof emergency circumstances have always been

taken at public sessions, and the enactment of the first emergency act

puts the public on notice of the possibility that further exﬁergency
aétions might be required should the situationthat gave rise to the first
'en‘a'ctmentcontinue to persist. ‘_In the face otrthis legislative scheme,
which only imposes two restricﬁons on the Council's emergency legis- £
lative powgiﬁsv (two-thirds vote and 90 day limitation), any pdssibility of

. -6 -
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&n&hér implied prohibition on successive emergency acts must be

e'xpluded under the doctrine of expressio unius est exclusio alterius.

Congress simply did not include a prohibition on successive emergency
acts in its set of limitations on the emergency legislative power of the
F Councﬂ. )

The plainlanguage of the Home Rule Act allows the use of succes-
"t;i'v'e emergency acts, each not exceeding 90 days. Plaintiff'g contention
that "Section1-146 (a)"g' of the Home Rule Act establishes a "maximum

time period clearly specified by Congress for the duration of the

emergency legislation" (Pl. Mem, at 14, §3) finds no support in the
language or legislative history of the Act. Section 412(a) of the Act
simply places a maximum time period on the duration of one given
emergency act, Y )
Plaintiffs' reliance of SEC v. Sloan, 436 b.s. 103 (1978) is
misplaced and misleading. In Sloan, the Court held that the Securities
and F;:change Commission, a highly regulated agency, lacked the' auth-
ority under § 12(k) of the Securities and Exchange Act of 1934 to issue
a series of summary orders suspending the tréding_ of a particular
stock beyond the initial 10-day suspension period, The statutory prov-
ision in that case authorized the Coxﬁﬁission to "summarily suspend
trading 'in any security . . . for a period not exceeding ten days"
if "in its opinion the publié interest and the protection of investors

so require." Id., at 112, As the Court noted (id.) :

- The first and most salient point leading up to this con-
clusion isthe language of the statute. Secticn 12(k) author-
izes the Commission 'summarily to suspend trading in any
security . ., . for a period not exceeding ten days. . . .'
15 U,S.C. § 781(d)(1976) (emphasis added). The Commis-
sion would have us read the underscorded phrase as a lim-
ition only upon the duration of a single suspension order,
So read, the Commission could indefinitely suspend trading
in a security without any hearing or other procedural safe-
guards as long as it redetermined every 10 days that sus-
pension was required by the public interest and for the pro-
tection of investors. While perhaps not an impossible
- reading of'the statute, we are persuaded it is not the most
natural or logical one. [Fmphasis added. ]
3. Throughout its brief, plaintiff has mistakenly referred to the
codifications of various provisions of the Home Rule Act in the D,C.
Code as the sections of the Act itself. The proper reference is § 412(a).

"¢‘ e -7-
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However, unlike the statute in Sloan, § 412(a) of the Home Rule Act |
|l clearly limits only the duration of each act, as opposed to the duration
of the remedy. It states that "such act shall be effective for a period of

not to exceed ninety days.' It does not state that the declared emergency
ller the legislative remedy shall be limited to nir:ety days. The Home
Rule Act imposes a limit only on the duration of the emergency act--
preciselythe limitation that was lacking in Sloan and precisely what the
Commission unsuccessfully attempted to have the Courl; read into the
statute.

The Sloan case, so heavily relied upon by the plaintiff, is further
distinguishable from the case at bar. A central concern of the Court |
in Sloan was the summary nature of the action which was taken without ’
affording the company a hearing at;d the severe financial impact of
such an order. Moreover, reading § 12(k) in pari\ materia with other
provisions of the Security Fxchange Act permitting the Commission's
to extend other temporary suspensions beyond the initial 10 day sum-
m.ary suspension, the Court concluded that it was "difficult to read
the silence in § 12(k) as an authorization for an extension of summary
restrictions without a hearing as the Commission contends.'" Id. at
114, ‘

In addition, the restriction onthe Commission inSloanthat plaintiff
1-'elies on is clearly inapplicable to a legislative body, as the Council,
Vfith broad undefined authorit:y. Unlike the Commission, the Touncil is
-not cé;afined to specific regulatory functions but has broad legislative
‘responsibility for the health, safety, and welfare of the citizens of
an entire political entity. Nor does the Home Rule Act contain other
provisions modifying the District's emergency legislative authority |
by implication in a manner analogous to the parallel provisions of
the Security Exchange Act upon which the Court in Sloan relied. ’v 7

. In the absence of any express restriction in the Home Rule Act of
the Council's repitition of emergency legislative acfion in the face of

emergency ‘circumstances enduring more fhan 90 days, this Court

-8 -
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should not infer one. Such a narrowing construction of the District's
b‘rt‘)ad legislative powers is antithetical to the concept of home rule
and would hamstring the ability of the District Government to respond

to critical situations. ) .

1v

The Legislative History of the Home Rule Act
Shows that Congress Intended to Authorize the
FEnactment of Successive Fmergency Acts

Contrary to plaintiff's contention, the legislativé history does
not support the theory that Congress intended to preclude the District
from enacting successive emergency acts. The language providing this
authority was added as an amendment to the initial House home rule )
bill in the 93d Congress, H.R. 90'56," during the markup of that bill
by the House District of Columbia Committee, See Staff ot; the House
‘District of Columbia Committee, Home Rule for the District of Colum-
bia 1973 - 1974, 93d Cong., 2d Sess. 1042-43 (Comm. Print. 1974)
(hereinafter, ''Home Rule History'"). However, when this provision
was added, the 30-day layover requirement for all permanent acts had
not been included in the bill. That provision was added much later,
just prior to conference action on the House and Senate bills, as
a comprbmise to the opponents of the measure. See Home Rule History
at. 2084, At that point, the committee members justifiably thought
that the Council could transform an emergency act into a ﬁermanent
'o;te simply by having a second reading on the measure. They did
not contemplate the possibility that the 90 day limitation on an emer-
gency act might expire before permanent legislation could take effect.

However, the legislative history of this provision does show that
Congress considered the requirement that two-thirds of the ‘membership
of the Council adopt a resolution deélaring an emergency prior to
the Council's consideration of each ber_nergency act was a sufficient
sa'fegard to pfevent any abuse ‘vo'f this authority. The discussions in

the markup session clearly show that Cbngressman Rees assumed that

the Council would have the power to enact successive emergency acts,

-9 -
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The tﬁrﬁst of his concern wasto impose an adequate safeguardonthe use
: [N [

* Jlofthis power. Mr. Rees' use of the phrase "chain hanky-panky" clearly
establishes this intent. In response to a q\iestion concerning the type
of vote needed to enact emergency legislation, Mr. Rees responded:

PR | think in the emergency situation, it would be
best to have a two-third majority vote. I think there could
be some chain h:;nky-pa.hky. .

Home Rule History at 1043. It is clear that Mr. Rees felt that this’
threat of "chain hanky-panky" (legislative abuses in enacting successive
emergency acts) would be alleviated by requiring a two-thirds vote
rather than a simple majority.

Subsequent legislative action by Congress amending the 30-day
congressional review period in § 602(c) of the Act shows that Congress
did not consider successive emergency enactments to be violative of
this provision but, indeed, acknowledged that the frequently excessive
duration of this period naturally resulted in the use of successive
emergency acts. Pub. L. 95-526, § 1(2)(B), 92 Stat. 2023 (1978).
shortened the 30-day review period and made it more predictable by
amending the exclusion from this period of "any days during which
either House is not in session" to read "any day in which neither House
is in session because of an adjornment sine die, a recess of more than
3 days, or an adjournment of more than 3 days.'" See D.C. Code,
§ 1-147(c)(Non, -cum. Supp. VI, 1979). The reports on this Act recog-
nized that the prior method of computation forced the Council to utilize
successive emergency enactments:

Perhaps the most difficult and burdensome aspect of
section 602(c), the congressional review process, is the
uncertainty of when an act passed by the Council will be-

~come law, At present, only those days when both Houses

of Congress are in session are counted in the 30-day lay-

over period. Because the House is often in recess on

Mondays and Fridays, the effective review period averages

60 days followingtransmittal of a Council act to the Speaker
of the House and to the President of the Senate. At its’
worst, as in the case of the Condominium Act of 1976
* " (D.C.Act 1-151), seven months elapsed before the act be-
© came law. This unpredictability has. forced the District
to enact an inordinate amount of temporary (90-day) "em-

ergency" legislation that requires no congressional review
and takes effect immediately. [Fmphasis added.]

-10-
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:H.,R. Rep. No. 95-1104, 95th Cong., 2d Sess, 2 (1978); S, Rep. No.
5‘5-1291. 95th Cong., 2d Scss.2 (1978),

' Thus, the legislative history of the Home Rule Act and the sub-
sequent /congressional amendment of § 602(c) refutes plaintiff's con-

tention that Congress intended to preclude the District from enacting
successive emergency acts. As these reports make abundantly clear,
Congress was aware of the use of successive emergency acts by the
Council and, yet, with this knowledge and awareness, Congfess did not |
prohibit the practice of enacting successive emergenéy acts. Rather, |-
it merely reduced the length of the layover time as one way to cut down
on the number of successive emergency acts that the Council would
be forced to enact to avoid lapses in its laws and consequent confusion
aﬁd chaos. The legislative history shows that as long as Congress
maintains its review requirement for all permanent acts, ‘the Council
must have the abilityto use its emergency legislative powers to respond
to those emergency circumstances that it finds to exist and to maintain
the continuity of this legislative response until permanent legislation

is possible or appropriate.
v

"The Council's Consistent Interpretation of Its Power "
to Enact Successive Fmergency Acts Under the Home
Rule Act is Fntitled to Great Deference

It is a general rule of statutory construction thét the practices
“and i.literpretations of administrative agencies may be considered in
cbnstruingthe powers granted to such bodies. 2A Sutherland, Statutory
Construction, § 49,05, A consistent and longstanding inte:;b;'gtation by
the agency of its own enabling legislation, while not controlling, is '

entitled to considerable weight, United States v. National Assn. of | °

Security Dealers, 422 U.S. 694, 719 (1975); Saxbe v. Bustos.“419

U.S. 65 (1974); Investment Co. Institute v, Camp. 401 U,S, 617, 626~
627 (1971); Udall v. Fallinan, 380 U,S, 1, 16 (1965), The test is

whether the statutory construction is "sufficiently reasonable that it

A
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should have been accepted by the reviewing courts. " Train v, Natural

Resources Defense Council, 421 U.Sv 60, 75 (1975), Certainly if

a mere regulatory or administrative agency's interpretation of its own

! !

_enabling" legislation is entitled to great weight, the Council's inter-
pretation of its powers under the Horrie Rule Act is entitled to similar

deference, especially in view of the broad grant of authority to the

Council,

The numerous successive emergency acts in the housing tield

graphically demonstrate the Council's consistent intefpretation of the
4
emergency powers granted to it by the Home Rule Act. The Council
has consistently interpreted the Act to authorize the enactment of suc- |
cessive emergency acts, Moreover, this consistent construction is
“gufficiently reasonable" that it shoulu be accepted by the ;-eviewing
: 5
A —"
courts as it has been accepted and ratified by the Congress.

To call these legislative responses unreasonable would unduly
restrict the legislative power of the home rule District Government.
There are several reasons which support the Council's interpretation
of the Home Rule Act with respect to successive emergency acts: (1)
it is consistent with the statuory mandate [see Parts I and IIJ; (2) it is
consistent with the 1egislative histor); of the Home Rule Act [see Part
Ivy]; (3) it is logical [infra]; and (4) it is consistent with the spirit of |
ﬁrior judicial pronouncements [infra].’

4. Examples of other areas in which the Council has passed ‘suc-
_cessive emergency acts include: Usur laws: See First Emergency
Interest Rate Extension Act of 1978, Act 2-224, 25 DCR 1428; Second
Emergency Interest Rate Extension Act of 1978, Act 2-274, 25 DCR
3424; Third Fmergency Interest Rate Extension Act of 1978, Act 2-317,
25 DCR 6213; First Fmergency Interest Rate Increase Act of 1978,
Act 2-22525 DCR 1429; Second Fmergency Interest Rate Increase Act
of 1978, Act 2-275, 25 DCR 3415; Third Fmergency Interest Rate In-
crease Act of 1978, Act 2-316, 25 DCR 6123; and Environmental law:
See Emergency Air Quality Control Regulations Amendments Act of
1978, Act 2-244, 25 DCR 1497; Second Emergency Air Quality Control
Control Regulations Amendment Act of 1978, Act 2-296, 25 DCR 5012;

Air Quality Control Regulations Amendment Emergency Act of 1979,
Act 303, 25 DCR 8025, .

* 5. This memorandum reflects the views of the Corporation Coun-
sel on the emergency legislative power of the Council and supersedes
any prior inconsistent opinions of this Office.

.

a
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It Would be illogical and unduly' restrictive to interpret the Home

Ruie Actin sucha way asto prohibit the enactment of successive emer-
gency acts. This is so because in some emergency situations, the only
ettective legxslatlve remedy available to the District Government is
the use of successive emergency acts. For exa;nple. it would be un-
regsonable if the Council could not (1) enact successive emergency
a'c& to bridge the time gap created by the congressional layover period |-
a.ét‘er the passage of a permanent act designed to remed){ an emergency
sifuation. or (2) address an emergency situation lasting longer than |“:
ni:r;ety days but which, due to its changing character, could not ade- ‘
qu;tely be remedied in a permanent act, or (3) remedy temporarily an
emergency situation so complex that nigety days would afford insuffi-
cent time in which to study and formulute a comprehensive, permanent
solution. ) v ‘

In these or similar situations, it would be an illogical, unreason-
able, unduly restrictive, and unresponsible interpretation of the Home
Rule Act were the Council to conclude that it did not have the authority
to enact successive emergency acts. It is axiomatic that a statute must
ndf be construed to produce an absurd result, and this is especially so
when, as here, a plain reading of § 412(a) and its legislative history is

cqnsisteht with the Council's construction, See Lange v. United States,

143 U.S.App.D.C. 305, 307-308, 443 F,2d 720, 722-723 (1971),

_ Moreover, the Council's interpretation of the Home Rule Act to
}:efmi{ successive emergency acts is reasonable in light of prior court
decisioné giving considerable latitude to the pre-home rule Council in

the exercise of its police power, See Firemen's Insurance Co. of

Washington, D.C, v. Washington, 157 U,S,App.D.C. 320, 483 F.2d

1323 (1973); Maryland and D.C. Rifle & Pistol Ass'n. v. Washington,

142 U.S.App.D.C. 375, 442 F.2d 123 (1971). These pre-home rule
decisions interpreting the Council's police powers ae still valid in light
of § 404(a) of the Home Rule Act, D. C. Code, § 1-144(a)(Supp. V, 1978),

which transferred all functions of that Council, granted by Reorganiza-

-13 -
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tion Plaﬁ No. 3 of 1967, to the new Council. Section 402(1) of the
Reorgamzatlon Plan specifically vested the former Council with the
| power to make regulations under D, C, Code, § 1-226, which provided
in pertinent part:

The District of Columbia Council is héreby authorized
and empowered to make . , . all such reasonable and usual
police regulations . . . asthe Council may deem necessary
for the protection of lives, limbs, health, comfort, and:
quiet of all persons and the protectlon of all property within
the District of Columbia.

These regulatory powers were broad and certainly included the power

to regulate in the face of emergencies, Moreover, the bre-home ‘rule

Council had authority to enact successive regulations in the face of
successive emergencies. It would be illogical to assume that this power

to make police regulations was somehow limited when transferred to

the new Council. ‘
kY

In Firemen's Insurance Co. of Washington, D.C., supra, the

Court pointed out the compelling policy considerations which underpin
the need for considerable latitude in the enactment of local regulatory
measures, emphasizing that the police power of the Council "is not
restricted or limited to present applications, but is a flexible and
dypamic concept which changes and expands as a sociéty becomes more

complex." 157 U.S.App.D.C, at 325, 483 F.2d at 1328, Relying on

Maryland and D.C. Rifle & Pistol Ass'n, supra, the court went on to
observe:

< « « In Pistol Ass'n, we were concerned with a po-
tential conflict between Congress' comprehensive gun con-
trol program and the municipality's gun control regulations.
The court observed that there was at least reasonable doubt
as to whether Congress hass meant to preempt the field by
its general legislation., Given the potentially greater res-
ponsiveness of local government to local problems and the

recognition that Congress cannot realistically be expected
fo deal with every aspect of a local problem, the court
determined that the municipality should be given the benefit
of that reasonable doubt and upheld the {ocSI regulation.

[Fmphasis added. ]

157 U.S.App.D.C. at 326, 483 F.2d at 1329,
. o )
When the enactment of successive emergency acts is viewed, as it

must be, as an exercise of the Council of its delegated legislative and

- 14 -
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lice powers. the Council should be given every benefit of the doubt a

tq the legahty of this practice. This is especially so when the Council
; is dealmg in an area of legitimate 'local concern. Since the cxtizens ot
the sttnict of Columbia can only seek relief from the home rule Coun
" cll. that body.» as contemplated by the Home Rule Act, was to have*‘
authority over all rightful subjects of legislation, §§ 302, 404(3)
D.C. Code, §§ 1-124, 1-144(a) (Supp. 'V, 1978), The citizens of the

District cannot seek legislative relief from lower-éounty councils’ |
or mlmicipal legislative bodies since the powers such bodies possess

in other jurisdiction as well as powers possessed by State governments
are all combined by the Home Rule Act in the Council, The conclusion
that the Court should upheld the Council's use of successive emergency i
acts is especially compelling in vzev © of the fact that the enabling
legislanon and its accompanymg legislative history are consistent with 7

this practzce.

VI

Plaintiff's Case is Moot as to All Fmergency
' Acts which have Lapsed or Fxpired

In its complaint, plaintiff seeks declaratory and injunctive relief
with respect to numerous emergency acts of the Council which have
already lapsed by their own terms. We submit that this court should
dismiss as moot plainitiff's challenges to these lapsed -acts. It is
well settled that courts will not decide questions the determination of ::

“which can lead to no practical relief. Securities and FExchange Com-

mission v. Medical Committee for Human Rights, 404 U.S. 403 (1973)3

Benton v, Maryland, 395 U.S. 784 (1969). In Smith v. Worksman, |

D.C.Mun.App., 99 A.2d 712, 713 (1953), the Court dismissed a com-
plaint on the ground that no justiciable issue existed when the act

in question had already expired. Accord, Nowinski v. Randall H,.

Hagner & Co., D. C.Mun. App., 100 A, 2d 452, 453 (1953),
The logic of this doctrine is especially compelling with regard to

‘the emergency acts challenged in Counts IIand I11of plaintiff's com-

LI
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plaint. These emergency acts have been succeeded by similar perm-
a\ngnt acts of the Council that are nearing completion of the congress-
ional review period, See Multi-family Rental Hous.ing Act of 1979,
Act 3-62'; 26 DCR 358 (transmitted to Congress on July 18, 1979);
Cooperative Regulation Act of 1979, Act 3-63, 26 DCR 361 (transmitted
to Congress on July 18, 1979); and Offer to Purchase Act of 1879,
Act 3-75, 26 DCR 664 (transmitted to Congress on August 7, 1979).
It is expected that the first two acts will take effect on October 2, 1979

and that the last will take effect later in that month, '
Nor does the case at bar fall within the exception to the mootness

doctrine first enunciated in Southern Pacific Terminal v. ICC, 219 U.S.

498 (1911), and further clarified in Weinstein v, Bradford, 423 U.S.

147 (1975), that a case is not moot when "(1) the challenged action was
in its duration too short to be fully litigated prior to its cessation or
expiration, and (2) there was a reasonable expectation that the same
complaining party would be subjected to the same action again.” Id.
at 147, Neither prong of this test is satisfied in the instant case. As
to the first, a single emergency act would alone provide a 90 day per-
iod during which time the challenged action could have been litigated.
As to the second, it is important to note that since permanent legisla-
tion has been passed by the Council which encompasses the emergency
acts in Counts II and III of the ‘Complaint, there is no reasonable ex-
pectation that the complaining party would be subjected to the same
'a-ctiOh again, Further,. the subject matter in the emergency acts has

been addressed in the permanent acts, thereby removing the necessity

for further successive emergency acts in this area.

CONCLUSION
Therefore, we urge that plaintiff's motion for summary judgment

be denied and that defendant's motion for summary judgment be granted.

\
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Respectfully submitted,

JUDITH W. ROGERS
Corporation Counsel, D.C.

JOHN H, SUDA
Acting Deputy Corporation Counsel, D.C.

JAMFS J. STANFORD
Assistant Corporation Counsel, D,C.

Attorneys for the Defendant
District Building
Washington, D,C. 20004
727-6248
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SUPERIOR COURT OF TUF DISTRICT OF COLUMBIA
Civil Division

A
THE WASHINGTON HOME OWNERSHIP : |
COUNCIL, INC.

Plaintiff,
v. ‘ Civil Action No. 10624-79

DISTRICT OF COLUMBIA

Defendant, -

ORDER
Upon consideration of the complaint filed herein; the motion
;>t' defendant, District of Columbia, for summary judgment and in
opposition to plaintiff's motion for summary judgment; the memo-
randum of points and authorities fileri in support thereof; plain-
tiff's motion for summary judgment; and the memorandum of
points and authorities filed in support thereof, it is, by the Court,

this day of , 1979,

‘ORDERED: That the motion of defendant, District of
Columbia, for summary judgment be, and the same is, hereby
graﬁted; and, it is,

FURTHER ORDERED: That the motion of plaintiff for
summary judgment be, and the same is, hereby denied; and,
it is,

FURTHER ORDERFD: That judgment be, and the same is,

hereby entered in favor of defendant, District of Columbia,

JUDGE
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"IR IHE DI TOe H
- COURT O' 3 .

DISTRICT GF COLUMBIA, ct al.,
Appellants,
v. : Ko. 79-1053

THE WASHIKGTON HOME OKNERSEIP
COUKCIL, IiC.,

Appellee.

OPFCSITION OF DISTRICT CF COLUMBIA
TO HOTION O APTELLEE FOR
SUMMARY AFFIRMARCE

The District of Columbia opposes the moticn of 2ppellee for
summery affirmance of the order of the court below entered on
October 19, 1279, in the above-entitled cause. The ground for its
oprosition is:

In its motion for summary reversal, filed contemporaneously
herewith, The District hes demonstrated that the oxrder of the court
below is at variance with settled and controlling 3egal principles.
This circumstance requires not only that the court®s order be sum-
marily reversed, but that appellee's motion for summary affirmance be

denied as well.

SUBTIH . ROGJ-.RS
Corpo:.at:.on Counsel D, C.
) ¢ o '_
g RICHARD \« BARTOu,

Deputy Corporat*o-: Counsel, D. C.
Appellate u:.vls:.on

{DAVTD T, SUTTON
Assistant Corporation

Cecunsel, D. C. , .
./ﬂ - S 4 /x__:\(\ oL~

MES J. STAT rORu -
A351stant Corpora*:.on
Counsel, D. C.

Attorneys for Appellant
District of Columbia,
District Building, -
Washington, D. C. 20004
Telephone: 727-6252
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CERTIFICATE OF SERVICE

I héreby certify that a copy of the foregoing Opposition of
District of Columbia to Motion of Appellee for Summary Affirmance
was persohally served, this 2nd day of November 1979, on each of

the following:

Stephen M. Sacks, Esquire

Thomas E. Silfen, Esquire

Linda G. Moore, Esquire

Arnold & Porter

1229 Nineteenth Street, Northwest
Washington, D. C. 20036

Attorneys for Appellee

Jerry D. Anker, Esquire

Leslie D. Michelson, Esquire
Viald, Harkrader & Ross

1300 Nineteenth Street, Korthwest
Washington, D. C. 20036

and -

Kerry Alan Scanlon, Esquire

Washington Lawyers' Committee
for Civil Rights Under Law

733 Fifteenth Street, Northwest

Washington, D. C. 20005

Attorneys for Appellants
Metropolitan Washington
Planning and Housing
Association, Inc., et al.

Jason I. Newman, Esquire

Harrison Institute for Public Law
605 G Street, Northwest

Suite 401

Washington, D. C. 20001

0f Counsel.

N

- "DAVID P, SUTION, :
Assistant Corporation
Counsel, D. C.



.. : Ro. 79-1053

_COLWMZIA

he reasons set forth below, the District of Columbia moves

For

the Couxt te

in the

Iscue Presented for Review

Waether the D. C. Council correctly censtrued § 412(a) of the
Home Rule Act as empowering it to reenact a 90-day emergency measure
upon a determination by two-thirds 6f its members that =n emergency

exists,

Stztement of the Case

In a three count complaint for ceclaratory and injunctive re-
lief filed in the court telew on August 20, 1979, appellee, the
Washington Home Ownership Ccuncil, Inc., chzllenged the legislative
power c¢f the District of Columbia Council te enact successive emer-
gency measures pursuant to § 412(a) of the District of Columbia Self-
Government and Governmental Reorgenization Act, P, L. 93-138, 87
Stat. 774 et seq. (hereinafter '"the Home Rule Act"). The 'District
of Celumbia was nzmec¢ as defendant and, pursuant fo Supericr Court
Rule 24, the Metreopolitan Washington Planning and Housing Assecia-

tion, Inc., and various tenant esscciations, intexvened as additicnal

defendants. The case came on before the court on cross-motions for
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surmary judgment filed by the parties. By order entered Octcber 19,
1979, the court granted appellee's motion for sunmary jud.gment and
deniéd tiu'e motions of the District and the intervenors. The court
filed zn opinion in support of its order. In addition, the court
enjeoined the enforcement of the Emergency Condominiim znd Coopera- ’
tive Conversion Stzbilizaticn Act of 1979, challenged in count 1 of
the complaint, and declared invalid the emergency measures challenged.
in counts 2 and 3 of the ccrz:]:‘la:'mt:.1

'fhe emergency enactment challenged in count 1 of the complaint,
and which gave rise to the injunctive relief granted below, was en-
acted in order to continue in force a moratoriu:;l on condominium and
cooperative conversicns pending enactment of more comprehensive
legislation.

The moratorium legislation was initially enacted at the Council's
meeting of May 22, 1979. It was preceded by the adoption of a reso-
lution (Emergency Condominium Cooperative Control Resolution of 1979,
Resolution 3-126, 25 DCR 10370) which declared that "an emergency
exists with i:égard to the conversion of rental housing accommodations
to condominiums and cooperative housing accommodations ." . Section

2(a) of the resolution notes' that: B Co

The number of apartments declared
eligible for conversion to condeminium
or cooperative apartments by the Dis-
trict of Columbia has risen dramatically
in the last year, threatening to squeeze
out of the city low and middle-income
people who cannot afford to buy apart-
ments they now rent.

The resolution contains detailed factual findings demonstrating

.the severity of the problem: In 1978, 10,481 rental ai:art:ments were

In its opinion (at 9), the court observed that mone of.the
emergency measures challenged in counts 2 and 3 are currently in -
effect, having been supplanted by permanent legislation-(cf. op. at
3-8). The court nonetheless declined to declare these matters moot.
As we demonstrate infra, this holding was erroneous. . . .. e

_2
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declarcd eligible for condeminivm conversion -- nearly fifteen times
he 1977 £ig gvre -- and 2,952 rental units were declared eiigibl_e fer
cooperative convefsion -- nearly ten times the 1977 figure. Since
January 1§79,‘ 1,299 rental units have been declzred eligible for
condominium cenversion, and 6,800 additionel units have apﬁlication.s
outstanding; 982 units have been approved as eligible for cooperative
conversion, and 94 additional units have applicaticns for eligibility.
pending. In 1978, 2,642 units were registered foxr conversion to con-
deminiums, and since January 1979, 1,448 units were so registered.
The resolution further notes that the renta} units as to which
the right to convert has been sought represent over 13% of the Dis-
trict's 1977 non-vacant rental housing stock. This rapidly and ccn-
stantly increasing rate of conversion. poses a threat that the city's
rental housing "will cease to meet even minimzlly mecessary demands."
Thus, section 2(1) of the resolution concludes that:
The preservation of the public peace,
health, safety and general welfere neces-
sitates an emergency act to impose tem-
porary controls on the conversion- of xen-
tal properties to condominium or coopera-

- tive status and thus to stabilize renzal
housing in the District of Columbia.

On the basis of these findings, the Council, following the pro-
cedures for enacting emergency legislation, passed the Emergency
Corxd;)mii"zium and Cooperative Stabili'z_ation Act of 1979, Act 3-44,

25 DCR 16363, which was approved by the Mayor on May 29, 1979. Th:Ls
Act‘, subjectt to certain exceptions, prohibited the conversion to con-
dominiums or cooperatives of rental units that otherwise would’ be

ellg:.ble for such COI‘IVEISIOH.Z

2 7o avoid inequitable hardship to developers section h(a) of ..
this Act authorizes the Mayor to exempt from the p‘*‘ehlbltlon on .con-
version, buildings (1) that were purches
contemplatlon of conversion; (2) as to whi
tent to convert was served on tenants before May 22,-1979; {3):as to
which a majority of tenants consented tc conversicn; and (1.) as ‘to-
vhich a substantial financial lnvestment in conversion hnd been made

before May 22, 1979.
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In ien, sccticn 5 of the Act crcated em Emergzency Conde-
miniumr end Cooperative Ceonversion Commission (hereinafter "the Cem-
mission") charged with the responsibility

* to recommend * * % permanent
legislation * * * to deal with the prcb-
ler derate income tenants in
possessien who would have difficulties
in purchasing unite upon conversion.

.

Vo

was directed to report its reccmmendations for
permanent legislation within 60 days, and to consider = number of
possible legisleative solutions, including:

(1) a loan fund or mortgage guarantees to assist low-
moderate income tenants in purchaéing thei;r units;

(2) a real estate tax zbatement program to provide in-
centives for developers to meintain units as rental accommo-
dations;

(3) a ceiling on the sales price of z percentage of
the converted units to allow low-moderate income tenants to
purchase them; ’

(4) specific modifications to existing legislation to
remove incentives for conversiom; ’ )

(5) a formula for keeping a certain percentage of_ pri:,-
vate rental housing in all secéions of the city; andA_

(6) provision of technical and financial assistance

to-tenants desiring to purchase their buildings.

It is ‘thﬁs clear from the Act itself that it was _:designed as
a temporary stop-gap to give the Council the necessary tijnié to study
and develop permanent legislation. The purpose of the moratorium.
was self-evident, i.e., to preserve the status g_\io_pending~:ti1e_ en—

actment of permanent legislation.

The Commission estzblished by the Act was ’mima_ble,

its task within the assigned 60 days. Acéd;diﬁgiyL_
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1479, continuing in its "holding pattern," the Council enacted an-
other emergency measure extending the moraterium for an additional

20 days, end setting a new deadline for.the Comnission's report.
(I‘.mergenéy Condominium and Cocperative Cenversior Stabilization Act
of 1979, iet 3-95, 25 DCR 1014,) This Act wes preceded by a similer
resolution declaring the existence of an emergencvi. (Resolution 3-
201, 26 DCR 101¢.)  Act 3-95 was approved by the lMayor om Avgust 27,
197¢.

‘The Commission has held public meetings 2né conducted a pub-
licly-noticed her;r:‘mg3 et which, inter aliz, testimony was presented.
on behalf of appellee. Thereafter, the Commission submitted its re-
port, which further substantiates the Council's findings respecting
Ehe existence of a continuing emergency. The report was filed in
the court below and cescribes invdetail the seriousness of the prob-
lem involved and contains comprehemsive recommendations for permanent
remedial legislation. The Council is now considexring this report.

On October 24, 1979, Councilmembers Wilsom, Clarke and Shackle-
ton introduced a permanent measure to stabilize the conversion of
rental housiné to condominium and c(;opera_tive housing in the Distrxict
of Columbia (Bill 3-208, Exhibit A attached). The bill contains
-language substantially similar to the emergency measure as to ;rhich
the court below granted injunctive relief and is desigt.\ed to 'ra—nain

in effect for 120 days after enactment.

3

The notice appears at 26 DCR 105 (July 13, 1979)

-5-
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Axrmunent

The court below errcneously construe:d the
tiome Rulc Act_in cenclucding chat the
Zct witnheoica irom the U, C. Courmcil

er to reenact a 00 cey emer-

In enjoining enforcement of the Emergency Condominium and
Cooperative Ccnversion Stabilization Act of 1979, the court below
rested its ruling on the narrow premise that the wextension, through
reenactment by the D. C. Council of an emergency rressure over a
period in excess cf 90 days, is prohibited by § 412(2) of the Home
Rule Act, D. C. Code, § 1-146(a) (Supp. V, 1978), which provides

in pertinent part that:

If the Council determines, by a wote
of two-thirds of the members, that emer-
gency circumstances make it necessaryy
that an act be passed after a single
reading, or that it take effect immedi-
ately upon enactment, such act shall be
effective for a pericd of not. to exceed
ninety days. (Emphasis added.)

It is important to note that the court (op. at 12) took no. .

issue with the notion that the "emergency" which giave rise to the

challenged measure continues to exists. Nonethele:ss, the court rea-

soned (op. at 14) that:

By its terms, the Home Rule Act pxo-
vides that an emergency act "shzll be ef-
fective for = pericd of not to exceed

- nirety days." 1 D. C. Code § 146(2). It
is clear to the Court that the statuirorv i
" language is not susceptible of zny reason-
- able interpretation other than that The :
- Council may not, through its emergency
- power, continue in erzect substantially S
- the same substantive provisicns of law R
- Tor more than ninety cayvs withcut a I
second reacing of the act. This is that :
Congress anticipated. * * * (Emphasis
added.) : . -
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The court additiomelly (op. at 13-16) concluded that its con-
struction of § 412(a) was reinforced by the legislative histery cf
the Heme Rule Act, the Supreme Court's recent decision in SEC v.
Sloan, 436 U. S. 103 (1978), and opirions of the Corporaticn Counsel.
We submit that the court's holding, and appellee's relation ppsitio’n
in its summary affirmance motion, cannot survive si:rutiny. A fair
znalysis of statutory terms, legislative history, estsblished rules
of construction, znéd related decisional law will inexorably lead to
the conclusion that a construction of § 412(a) which permits the re-
enactment by the Council of an emergency measure is an eminently rea-
sonzble construction which should be approved by’ this Court.

Nothing in the quoted statutory language of § 412(a) suppérts
the view that the Council has been restricted to a single emergency
enactment in dealing with a continuing emergency like that concededly
present here. Reasonably construed, this lenguage places only two
limitations on the Council's power to enact Vemergency measures: (1)
two-thirds of its ﬁembers must determine the existence of an emer-
gency necessitating the particular act which addresses it, and (2)
the effectiveness of "such act" is Iimited to ninety days. The
inclusion in § 412(a) of these limitations shows that Congress in-:

tended mo other limitations. ' Richfiéld 0il Corp. v. State Boaxd,

329 U. S. 69, 76 (1946). Such a proposition surely takes on added
signifi}:gnce in construing the Home Rule Act. For, as this Court
made clear inm McIntosh v. Washington, 395 A. 2d 744, 753 (1978),
limitations on the Council's legislative powers are to be narrowly
construed in keeping with the Act's primary purpose of relieving
"Congress of the burden of legislating upon essentially lécal matters
'to the greatest extent possible consistent with the constitutionai
mandate'." Nonetheless, the court below znd appellee’ wouid'reazi ’
into .§ 412(a) a third limitation dn acts of the Council add.reisl-s;’;ngv-_‘i B

emergencies like that involved, i.e., a limitation which restricts+~
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the Council to cnly cre ''such act." VYet, nowhere in § 412(a) is
such a third limitation either spelled out or necessarily implied.
Given the obvious importance of the matter, its ir:_xpact‘en the
totality of the Council's legislative powers undex the Home Rule

Act read as a whole, and the Ccuncil's ability to effectively exer--
cise those powers in the manner intended by Congress (see discussion
infra), such an alleged third limitation should not gratuitiously
be read into § 412(a). '"We are entitled to assume that in [enacting
the Heme Rule Act] Congress legislated with care, and that had Con-
gress iﬁtended * % % [such & third limitaticn], it would have said
so expressly and not left the matter to mere imp‘ii,cation.“ See

Palmore v. United States, 411 U. S. 389, 395 (1973).

Appellee, however, contends {summary azffirmamce memorandum at
18-19) that the Council's utilization of its legisZlative power to’
enact successive emergency acts of a similar nature circumvents the
congressiona]. review requirement applicable to perrnanent acts of the
Council. See‘ § 602(c), D. C. Code, § 1-147(c) (Necricum. Supp. VI,
1972). This contention is without merit. Sectiom 602(c) merelyA
places a procedural restriction on t::he Council's ewxercise of its
legislative authority by requiring permanent acts enacted by tbaf ’
.body fo lay before Congress for a 30-.day review pexriod before taking
effect, during which time Congress may disapprove the act by the
adoption of a concurrent resolution. Moreover, § &02(c) expressly

. excludes from its scope "any act which the Council determines ac-
cording to section 412(a) should teke effect irmecdZately because of
emergency circumstances.' Apparently Conéiess, in enacting the Home

Rule Act, determined that the requirement of a two—thirds vote of the

entire membership of the Council, as a condition pxecedent to con-

sideration of each emergencv act, and the ¢0-day limitation on the

effectiveness of each such act were procedural safeguards on the

Council's legislative power equivalent to the 30-day congressional -
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seview pericd required of permsment acts. In any event, as a fur-
ther safeguqtd, Congress, in passing the Home Rule Act, reserved
its gons:itutionally-granted right to "enact legislation for the
District on any subject * ¥ ¥ including 1egislaticn'tovamend or.
repeal zny ¥ ¥ * act passed by the Council." § 601, D. C. Code,

§ 1-126 (Supp. V, 1978). -

Of course, Congress, as an expert legislative bocy, is surely
aware, as the decisions hold, that an “emergency" in the "legisla-
tive sense" can fairly be defined as a threat to public safety, com-
fort or welfare necessitating irmediate acticn in lieu of the nor-
mally eppliceble legis}.ative procedures. As such, it is to be dis;-
tinguished from a more commonplace type of emergency which arises
frem sudden or unforeseen circumstances. And, while it may be tem-
porary in nature, it mey also exist over an extended period of time.

See United Stztes v. Southern Railway Co., 364 F. 2d 86, 94 (5th

Cir., 1966); United States V. Southern Reilway Co., 380 F. 24 49,

55-56, n, 17 (4th Cir., 1967); Daugherty v. United States, 141 F.

Supp. 576, 581 (D. Ore., 1956) (three-judgé court). Eme:gencies like
that .involved here obviously are destined to last for-an extended
duration and for that reason simply cannot adequately be dealt with
in a ‘single legislative act effective for né longer tham 90 days.
Nonetheless, appellee and the court below would confine the -
Council to a single emergency measure. They conclude that Congress
‘intended that result and no cther. But, it defies reason to attri=~
bute tc Congress such 2 lack of foresight and, necessarily, such a
strzined legislative intent. 1If the law were otherwise, the Council
would be powerless even to deal with a continuing emergency by en-
acting en additional 90 day measure to bridge the time gap, created
by the congressicnal review period after the passage of a permznent
act designed to remedy an ongoing problem vhich took its roots as an.

emergency. See D. C. Code, § 1-147(c) (Woncum. Supp. VI, 1979).

-9 -
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In addition, all permarent legislation calculated to follow
emergency acts simply does not lend itself to passage in .90 days.
Some legislation, because of its complexity, multiple nuances, and
far r'eaching implicatiens, requires thoughtful and thofough study
by beth lewmakers and :'appointive commissions befoxe finalization.
Yet, to require z legislative rush to judgment within a 90 day period
under these circumstances is to foster the.very ewil that both Con-
gréés and the District decry: erbitrary and precigpitous local Zegis-
lative action. In terms of complexity, the subject matter of the
measure involved here is a case in point. The extensive report re-
cently submitted by the Commission appointed by the Council to study
numerous problems necessarily presented by condominium conversion
renders this conclusion inescapable.

Furthermore, there may be easily inferred fxrom the structure
of the Home Rule Act itself a clear congressional awareness that
there can be no realistic likelihood of enactment bty the Council of
permanent legislation within the 90 day emergency period envisioned
by the Home Rule Act. Thus, § 404(c) of the Act, D. C. Code, § 1-
144(c) (Supp.' Vv, 1978), requires that the Council adopt reasc;nable
rules of procedure including provisions for adequ=te notice of in—'

" tended permenent legislative actions: Pursuant to this congress:.onal
mandate, the Council has adopted Rules of Organization and Procedure,
es. 3-53, 25 DCR 9343 (1979). Rule 709 requires a 15 day period
for publicafion of the proposed enactment (25 DCR 9376). Moreover,
if hearings are contemplated, Rule 902 requires zm zdditional motice
of "not less than fifteen (15) days prior to the cddate of the hearing"

(25 DCR 9384). Following hearings and/or citizen imput, and del{-
beration by the appropriate Committee -of the Council, a report is
prepared and filed with the Council's Secretary. (See Rules 502(a),
506, 25 DCR 9362, 9367 9368.) The Secretary then schedules the pro- .

posed bill for review at a '"work session" by the Comltte

of__ the,_, L
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Thele (CO‘.:“‘) whiclh consists of the entire Council. Werk sessions of
this kind are held every other week, i.e., alternating wi.th legis-
lative sessions (Rule 404, 25 DCR 9354). Following COW review and
approvel, the proposed measure is scheduled for consideration at en-
suing legislative sessiocns .at which it nust '"be read twice in sub- .
stantially the same form with at least thirteen days intervening
between each resding" (§ 412(2), supra). If passed following the
second reading, the act is transmitted to the Mayor, who in turn has
"ten calendar days (excluding Saturdays, Sundays and holidays) after
it is éresented to him" to consider it with a view to approval or
disapproval (§ 404(e)). If vetoed by the Mayor,- the Council is

given 30 days to override his veto by a vote of two-thirds of the

- members present and voting. Id. If the Mayor approves the measure,
it is then transmitted to Congress where it must lie for a 30-day
review period before tzking effect. This layover period is far more
lengthy than 30 calendar days because it excludes '"Saturdays, Sundays,
holideys and any day on which neither House is in session because of
an adjournment sine die, a recess for more than 3 days, or an adjourn-
ment of more than 3 days." § 602(c), as emended, D. C. Code; § 1-
147(c) (Nonmcum. Supp. VI, 1979). At times, this 30-day period.may. -

. span many months; for example, if an-act transmitted to Congress ‘does
not complete the 30-day period before an adjournment sinendie, the
act must begin the 30-day period anew after the reconvening of‘ the
‘next Conére.ss. See 3 Op. C. C. D. C. 524 (1978). Thesé circumstances
do ‘not take 'info consideraticn such matters as the length of hearings,
the time required for careful legislative drafting, and the fact that
publication in the D. C. Register of intended actions océ\'z:;s but once
weekly. But, even so, it is still unmistakably clear from.ﬁe time
constraints .imposed by the Home Rule Act, as rezsondbly implementéd

by the Council's rules, that emérgency measures, when couiaiéd w:.th

permanent enactments, cannot realistically be deemed effective to

-1
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¢ the public interest and prescrve the status guc unless

reenacted. Yet, if the Council lacks the power to enact a succes-.
s:‘.ve.QO day measure, there will necessarily be a Iuatus during whlch
the continuing emergency completely escapes leg:m'la ive remedy.

Given these circumstances, the mischief that could result fr.qm
the Council's ingbility to enact 2 new measure de.signed to cope with
zn ongoing emergency is readily apparent. Since the prospect of
permanent legislation has been made known to those regulated by the
expired emergency measure, they are now in a position to jeopardize .
the public interest by engaging in the very conduct at which that mea-
sure was aimed and to irretrievably disrupt the sZzatus quo beyond
legislative repair. We submit that wunder aﬁy fair construction of
the Home Rule Act, Congress simply did not intend to pemit such a
chaotic state of affairs and that appellee's contz-ary construction
of the Council's emergency legislative powers leads to manifestly
absurd consequences in violation of settled principles of stafutory
construction. See Lange v. United States, 143 U. S. App. D. C. 305,
307-308, 443 F., 24 720, 722-723 (1971).

It is in light of this background that we twrn to a discussion

of SEC v.' Sloan, 436 U. S. 103 (1978), which both appeliee and the
court below consider the controlling precedent. Im Slozn, the
Sﬁpreme Court construed a provision of the Securitties Exchange Act

of 1934, which authorized the SEC to "summarily suspend trading in
any security for a period not exceeding ten days,"™ if "in its opinion
the public interest and the protection of investcx's so require"

(436 U, S. at 105). The Court held that the provision did not au-
thorize successive suspensions, but, in arriving at that result, the
Court considered matters which are not present hexe and which, by
centrast, illustrate that the Council's construction of its emergency

powers is indeed a rational one, Thus, the language constmed :L'n

Sloan was calculated to limit the duration of the qtatutory remed]. 3
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As such, it is distinguisheble fronm the language of § 412(2) which,
in addreséing a particular act of the Council, states that "such
act shall be effective for a period not to exceed ninety days" (em-
phasis added). 1In spite of this clear differemnce in statutory lan-
gucge, the Court in Sloan recognized that its construction prohi- )
biting successive suspensions was not the only possible construction
(436 U. S. at 112). It declined to adopt the SEC's construction
because, contrasting statutory provisions, authorizing longer tem-
porary suspension action by the SEC, instead of being summary in
nature required notice and an opportunity for hearing (436 U. S. at
112-114). The Court thus refused to countenance suécessive ten day

summary suspensions because the Act as a whele could not be construed

to permit such suspensions. _As noted above, however, the Home Rule
Act, considered as a hermonious whole, dictztes an opposite result
and is totally bereft of the type of contrasting provisions or "other
sections of the statute" relied on by the M Court (cf. 436 u. s.
at 112). TIn addition, unlike the administrative agency’ involved in
Sloan, the Council is not confined to specific régulaéory functions.
Instead, it ié more akin to a state legislature with understandably
broad responsibility for the health, safety and welfare of the citi-
zens of the District of Columbia in ‘2 host of legislative areas. See

- District of Columbia v. Thompson Co., 346 U. S. 100, 108-109 (1953).

All vthiAngs considered, Sloan simply will not support the validity of
appellee's construction of the applicable statute and, if anything,
illustrates by contrast that the Council's comnstruction is plainly

a rational ome.

Nothing in the legislative history of the Home RulevAct is at
odds with a construction of § 412(a) which permits successive emer-
gency measures. Indeed, that legislative history shows that Congress
recog.nized that the Council would have authority to enact such mea-

sures. As appellee correctly notes, the provision granting the
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Council's ergency powers was zdded to the then pending Heme Rule

1ill duving a markup session of the House District Committee. See

Heme Pule for the District of Columbia 1973-1974, 93ré Cong., 2nd

Sess., Committee Print (hereinafter "Home Rule History"), at 1042-
1043, £ review of pertinent pronouncements discloses that the con-
cern of Ccngress was not the enactment of successive emergency mea-
csures, but the built-in safeguard, that emergency measures (vwhether
enacted once or as repeated lirks in a chain culminating in perma-

nent legisleation) be‘suppcrted by a two-thirds majority vote of the

entire Council, not merely by a2 simple majority vote of those pre-
sent, which is required to enact permanent legislatiom. Thus, Con-

gressman Rees, the proponent of such a two-thirds majority require-

ment, stated (Home Rule History at 1043) that:

% % % I think that you might amend
this to say "if the Council determines
by a two-thirds vote that emergency cir-
cumstances make it necessary that an act
be adopted at a single reading or that it
take effect immediately upon enactment,
such act shall be effective for a period
of not to exceed ninety days.'" Usually
by a ninety day period, you ascertain
whether the act is necessary on a con-
tinuing basis and then follow the second
and third reading rule and adopt the act
which will be a permanent part of the
municipal regulations. .

MR. WASHINGTON. Can the majority of
the Council determine if an emegency
exists?

MR. REES. I think in the emergency
situation, it would be best to have a2 two-
thirds majority vote T think there could
De some chain henky-paLky. we think there
s an emergency, they could say that, and
we declare it an emergency. So I would
offer an amendment to the amendment. I
suggest to the gentleman from Maryland,
the last sentence, if the Council by two-

" thirds vote that emergency circumstances
make it necessery that an act be adoptec
3t a single rcecing or tnat it teke effect
immediztely upon enactment, and I think
“this would put the proper sefeguard in
there. Then if they want to extend the
act past the ninety days, they could ob-
viously follow the second reading rule.
(Emphasis added,)
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It is fairly inferable from these remarks that the Congress-—
men's only concern was that emergency enactments be approved by two- .

"

thirde of the Countil in order to avoid the '"chain hanky-panky' or
legislative zbuses that might otherwise .exist if a simple majority
vote was reguired for the enactment of successive emergency acts.
Put differently, while chain legislation consisting of successive
emergency measures would be prohibited, unless unaccompanied by the
two-thirds majerity safeguard designed to eliminate "hanky-panky,®
"chain" legislation, when accompanied by such a safeguard, would not
be prohibited. While the Congressman did note that "usuzlly by 2
ninety day period, you ascertain whether the act is necessary on a
continuing basis" or as 'permanent" legislation following "the second
reading" (id., emphasis added), he at no time voiced an intent to
impose an acress-the-board prohibiticn on successive emergency mea-
sures. FHad he so intended, it is obvious that he could have expressed
that intent in apt language.

It is important to bear in mind, in reviewing this legislative
history, that the House bill which Congressman Rees was discussing
(H. R. 9056) did not require that pérmznent legislation enacted by
the Council would have to be submitted to Congress for a period of
review prior to becoming effective. ‘Under that bill, acts of the
Council would take effect immediately upon the Mayor's signature.
The pro;lision for congressional review was added later in an amend-
ment offered by Congressman Diggs. (See 119 Cong. Rec. 33669 (1973);
Home Rule History at 2084-2085.) It is therefore not surprising that,
at the time of the House markup session, Congressman Rees did not
expect the ‘Council to have a frequent need to reenact successive .
emergency legislatioﬁ. Nevertheless, it seems clear that Congress-
man Rees did recognize that, on occasion, the Cocuncil might find it
necessary to do so. His only concern was that such action be based

on a finding by two-thirds of the Ciuncil that there were emergency
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ciroumstances warrznting it. In any event, the legislative histexy
of the Home Rule Act is at best inconclusive on the matter of sue-
cessive emergency énzctments, for it contains no clear indication
that such enactments are forbidden.

When the instant case is placed within this framework, othexr .
principles of statutory comstruction at once come into focus. Ap-
pellee is quick to recognize that the Council, in past years, has
repeatedly enacted successive emergency measures pursuant to § 412(a).
In co deing, it has obviously construed that enactment as authorizing
such successive reenactments. And, it is well settled that a consis-
tent and continuing interpretation of a statute by those charged with
its administiation constitutes en invalusble aid in determining its
meaning.

Thus, in Udall v. Tallman, 380 U. S. 1, 16 (1965), the Supreme
Court said:

When faced with a problem of statutory
construction, this Court shows great defer-
‘ence to the interpretation given the statute
by the officers or agency charged with its
administration. "To susteain the Commission's
application of this statutory term, we need

‘not Find that its construction is the only
‘ Yeasonable one, or even that it 1s the re-

" ‘sult we would have reached hed the question -
- arisen in the first instance in judicial

proceccings. B

Accord: Cook v. Griffith, 193 A. 2d 427, 428 (D. C. App., 1963).
In Philadelphia Television Broadcasting Co. w. F. c. C. , 123

U. S. App. D. C. 289, 359 F. 2d 282 (1966), the Couxt made a like
pronouncement (123 U. S. App. D. C. at 299), znd went on to point
out that the principle is even more applicable where there is an

absence of élear and dispositive legislative history, stating (id.

at 300):
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We think such deference to the agency's
interpretation of its governing statute is
reinforced where, as here, the legislative
history is silent, or at best unhelpful,
with respect to the point in question. * % ¥

As noted sbove, the antecedent (se.e discussion infra) legis-~
lative history of § 412(a) is at best inconclusive "with respect to
the point in question,'" and, as such, reinforces the deference that
must be accorded the Council's comstruction of its emergency legis-
lative powers.

We need not end on this note, however, as far more cogent rea-
sons underscore the validity of the Council's cqnstmction of its
power to enact successive emergency measures. The decisions teach
that, under some circumstances, Congress' failure to repeal or re-
vice an administrative interpretation placed upon an enactment has
been held to constitute persuesive evidence that the interpretation
is the one intended by Congress. Zemel v. Rusk, 381 U. S. 1, 11
(1965). "Thus, in actuzl cases, courts have to analyze 'whetherb there
is any reason to believe that the particular interpretation in gques-
tion came to the attention of Congress so that it might reasonably
be said that Congress, by failing to take any =tion with respect

* thereto approved the interpretation.’ Wilderness Societ\' v. Morton,

156 U. S. App. D. C. 121, 145, 479 F. 24 842,-896 (en banc, 1973).

ind, while mere congressional silence in the face of an administra-
tive construction may not,.in many circumstances, constitute ratifi-
cation, it is clear that where Congress has reenacted or significantly
amended a statute, without disapproving the agency's construction,
Congress may appropriately be considered to have approved that con-

struction as correct, See, e.g., United States v. Correll, 389 U. S.

299, 305-306 (1967); Costanzo v. Tillinghast, 287 U. S. 341, 345
(1932%; Kay v. F. C. C., 143 U. S. 4pp. D. C. 223, 231-232, 443 F. 2d
638, 646-647 (1970).
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. Very recently, Cor:gress, in 1978, zgain had occasion to canvass
the Council's legislative powers under the Home Rule Act when it '
amenc'i?d that Act in a manner vhich shortened the legislative review
period for Council enactments. See P. L. 95-526,.92 Stat. 2023,

D. C. Code, § 1-147(e)(1) (Foncum. Supp. VI, 1979). Both the Mayor
and the Chairman of the Council, in urging Congress to adopt this
legislation, pointed out that the length and uncertainty of the con-
gressional review period had caused the Council on a number of occa-
sions tc pass successive emergency measures while‘permanent legisla-
tion was ewvaiting congressional review. See Home Rule Act Amendments:

Hearings and Markups Before the Subcommittee on Fiscal and Government

2ffairs of the House Committee on the District of Columbia, 95th Cong.,

lst Sess. at 82 and 88. It is highly significant that both the Senate
‘end House reperts on this 1978 emendment of the Hcme Rule Act posi-
tively and approvingly address the power of the Council to enact

" 'successive emergency measures, stating:

* % % At present, only those days
when both Houses of Congress are in
session are counted in_the 30-day lay-
over period. Because the House is often
in recess on Mondays and Fridays, the’

- effective review period averages 60
days following transmittal of & Council
act to the Speaker of the House and to
the President of the Senate. At its
worst, as in the case of the Condominium
" Act of 1G/6 (District of Cclumbia AcCt 1=
- I5T), 7 months elapsed before the act be-
came law. 1This unpredictebility has

" foxrced the Tistrict to enact &n inordi-

nate emount of tempcrary (20-cev) "emer-
‘gency legisleticn’ thet recuires nc con-
gressicnal review end teakes erfect im-
mediately. (Emphasis added.)

H. Rep. No. 95-1104, 95th Cong., 2nd Sess. 2 (1978); S. Rep. No.
95-1291, 95th Cong., 2nd Sess. 2 (1278).
-These pronouncements reinforce the cobvious. If Congress, with

full awareness of the Council's unambiguously stated construction
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of its ,enxe:;gcnc}' legislative powers under the Home Rule Af;t, be-
lieved thét such a construction was -erroneous, it surely would have
said.so and enacted corrective legislation. We submit that the
failure of Congress to take such action is persuasive evidence. that
the Council's construction is the one intended by Congress. Vhat
was said in Kay v. F. C. C.,.m, 143 U, S. App.'D, C. at 231-232,
443 F, 2d at 646-647, is equally apposite here:

Congress, of course, is not required
to zct each time a statute is interpreted
erroneously and legislative silence in the
face of such interpretation is not neces-
sarily equivelent to legislative approval.
However, a consistent acministrative inter-
pretation of a statute, shown clearly to
have been brought to the attention of Con-—
gress and not changed by it, is almost com-
clusive evidence that the interpretation
has congressional approval. (Footnotes
omitted; emphasis added.)

In an attempt to avoid the impact of these telling pronounce-
ments, appellee (memorandum at 26) once again relies on SEC v. Sloan,
'é‘\__!p_‘x;g, pointing out that in that case the subsequent legislative ac-
tion was insufficient to constitute the requisite congressional ap-
proval of the administrative comstruction. But, as the most cursory
perusal of Slean will demonstrate, appellee's feliance on that. deci-
sion is again totally misplaced.l' In the first place, t.:he. Supreme
Court was not satisfied that the Commission's construction of its
emergency power had the requisite "widespre.ﬁd congréssional awareness"

for it was "extremely hesitant to presume general comgressional aware-

ness of the Commission's construction based cnl on a few isolated
y up

Likewise misplaced is appellee's reliance on opinions of the
Corporation Counsel which fail to take into consideration the recent
congressional pronouncements approving the Council's construction of
§ 412(a). Totally aside from that circumstance, the suggestion of .
appellee that the Corporation Counsel is somwehow estopped to recon-
sider a previously expressed legal view point and assert a different
one based on subsequent analysis is glaringly untenable.
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temerits in the thousands of pages of legislative documents"

"

ta

(436 U. S. at 121). That is hardly true here since the reports of
both‘hcuses are quite brief and each addresses the administrative
construction in language leaving no room for doubt. More importantly,
the Sloan Court refused to presume the correctness of the administra-
tive construction from subsequent congressional action because the
invocation of such a presumption would have resulted in a construc-
tion of the statute which was at odds with both the language of the
particular provisicn addressing the Commissicn's emergency powers

and ''the pattern of the statute taken as a whole" (436 U. S. at 121).
As we have previously demonstrated, the exact opposite is true here.

If anything, Sloan exemplifies the obvious proposition that

‘statutory construction is not an exact science, but necessarily de-
pends upon a synthesis of various rules. Applying that thesis here,
it beccmes readily apparent that a consideration of (1) the plain
statutory terms, (2) the pattern of the statute as a whole, (3) its
legislative history, (4) its consistent contemporaneous construction,
(5) the subsequent legislative awareness and approval of that con-
struction, ‘and' (6) the patently absurd cdnsequences that would flow
from appellee's profferea construction cogently combine in a manne¥ .
vhich underscores the validity of the Council's comstruction of its .
emergency legislative powers and justifies endorsement of that con-
stﬁction by'this Court.

We hasten to add tbét it by no means follows f£rom the Council's
construction of § 412(z) that a successively enacted emergehcy mea-
sure is immune from judicial review. Indeed, it is subject to the
same objections that may be made to any permanent measure éuch as,
for exemple, its constitutional sufficiency and its applicability
to perticular fact situaticons. But, it is noteworthy that the court
below does nct deal with the measure in question on grounds such as

these. Nor does the court question the Council's declaration of a
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genuine emergency or‘its goocd faith efforté' in dealing wi}:h it. In-
stead, the court confines its ruling to a narrow legal ground in-
vﬁlvipg a question-of statutory construction and concludes only that
§ 412(2) of the Home Rule Act precludes -the Council's ‘enactment of
successive emergency measures. As preyiously demonstrated, the
court's resolution of that issue is plain error under established
rules of statutory construction. -
Appellee additionally urges that it was wrongfully denied an
opportunity to participate in the legislative process in violation
of § 404(c) of the Home Rule Act, D. C. Code, § 1-144(c) (Supp. V,
1978), which requires "adequate publication of intended action by
the Council." As in the case of other provisions contained in
§ 404, subsection (c) relates tc the Council's enactment of perma-
nent legislation, not emergency legislation like that involved
here. Compare §§ 404(d), (e) and (f). The matter of emergency legis-
lation is separately dealt with in § 412(a), which, in turn, envisions
an Act taking effect "immediately" upon a determimation that the re-
quisite "emergency' circumstances so require. The legislatively re-
cognized need for "immediate" enactment of an emergency measure is
totally antithetical to the notion that Congress intended to detri-
mentally deléy its approval by imposing the type of advance no-tice.
constraints made applicable to permanent measures in § 404(c). Cf.

" Hobson v, District of Columbia, 304 A. 24 637, 640, n. 2 (D. C. App.,

1973). 1f, as appellee suggests, emergency measures were to be
governed by the 15 day advance notice requirement made zpplicable

to permanent measures by the Council's rules, the Council's emergency
legislative powers would cbviously be dealt a crippling blow. More-
over, the emergency measure to which the injunctive relief aspect of
this case relates was the reenactment of a previcusly enacted mea-

sure.- Both measures were published in the D. C. Regiséer contemporane—
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ously with the commencement of the respective emexrgencies found to
exist (see 25 DCR 10363 and 26 DCR.1014). Such ‘publication afforded
appe%lee the opportunity to communicate to the Cogncil its views
conce;:'ning whether the measures should be renewed or translated into
permanent legislation. And, as previously noted, testimony was pre-
sented on behalf of appellee at the hearing conducted by the Emer-
gency Commissicn appointed by the Council. Nothing in either the

Home Rule Act or the Constitution requires that appellee be afforded
a more extensive opportunity for participation in the emergency legis-

lative process. Cf. Bowles v. Willingham, 321 U. S. 503, 519 (1944) .

Finally, the court's holding that the case is not moot as to
the emergency measures challenged in counts 2 and 3 of the complaint
is at variance with settled principles. As the court notes (op. at
9), these emergency measures have been replaced by permanent legis-
lation. That circumstance plainly renders the case moot. See
Kremmens v. Bertley, 431 U. S. 119, 127-129 (1977) . Since the perma-
nent legislation embraces the subject matter of these expired 90
day emergency measures, it is difficult to conceive how such ‘measures
are matters "capable of repetition, ‘yet evading review." Cf.

* Southern' Pacific Temminal Co: v. ICC, 219 U. S. 498, 515 (1911).. -

They thus can give rise to no presently existing live contrwefsy.»
Even aside from this factor, the court (op. at 95 en.‘oneouély con-
cludes that a period of "ninety days is certainly not sufficient
time for full litigation of the validity" of an emergency measure.
Indeed, this very case suggests that the contrary is true. Unlike
SEC v. Sloan, supra, on which the court relies, it does not involve
a2 10 day suspension which cannot be subjected to "effective judicial
review" (cf. 436 U. S. at 103). Moreover, appellee mzkes no speci-
fic assertions spelling out adverse consequences tkat any of its
mentbei'-s will sustain under the expired emergency measures challenged
in counts 2 and 3, Unquestionably, then, the case is moot as to

these matters.



59

Conclusicn

Upon the foregoing, it is respectfully submitted that the
order of the court’below shculd be summarily reversed and the case

remanded with directions to dismiss appellee's action.

JUDITH W. POGERS,
Corporation Cocunsel, D. C.
-
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Appellate Division

DAVID P, SUTTON,
Assistant Corporation
Counsel, D. C.
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DISTRICT OF COLUMBIA COURT OF APPEALS

DISTRICT OF COLUMBIA
and

METROPOLITAN WASHINGTON PLANNING
AND HOUSING ASSOCIATION, INC., et al.,

Appellants,
No. 79-1053

THE WASHINGTON HOME OWNERSHIP
COUNCIL, INC.,

"t Mt Wt el "t et o N Nt Nt N ot Nt St

Appellee.

SUPPLEMENTAL AFFIDAVIT OF ROBERT L. MOORE

Robert L. Moore, being duly sworn, deposeé and says:

1. I am the Director of the Disirict of Columbia Depart-
ment of Housing and Community Development (hereinafter DHCDR). I
have previously submitted an affidavit in this case, and I make
this affidavit to supplement my previous one.

2. I have read the affidavit of G.V. Brennemah,‘ Jr.,
submitted by the plaintiff-appellee. Although that affidavit
is factually correct, it omits certain essential facts, and as

a result tends to give a false picture'of what the effect would
be of Judge Revercomb's injunction in this case. In particular,
Mr. Brenneman's affidavit creates the false impression that only
high income persons would be divsplaced» if condominium conversions
were now to be permitted, and that no such conversions could occur
in any event before this case is decided. The purpose of this
affidavit is to clarify these matters for the Court.

3.: It is true, as Mr. Brenneman stétes. that under the
vpermanent laws of the psstrj.ct; of Columbia. (which are not
affected bv ¢ne decision in this case), a building or project

can be converted to condominium at the present time, in the

60-238 0 - 80 - §
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absence of tenant consent, only if it is a "high rent housing
accommodation" as defined in the law. However, Mr. Brenneman

has failed to mention the actual fent levels which define the

teré "high rent ﬁausing accommodations," and théreby gives the
impression that only very expensive luxury units can be convé:ted..
This is not the case at all. The term "high rent housing accommo-
dations" is really a misnomer, since the rent levels necessary to
meet this standard are actually quite low. Immediately prior to
the enactment of the Emergency Condominium and Cooperative
Stabilization Act of 1979, D.C. Act 3-44, approved May 29, 1979
(the first emergency moratorium act at issue ;p thig case), the
following minimum rent levels were sufficient to qualify a

rental unit as a "high rent housing accommodation"”:

efficiency apartment $221
one-bedroom apartment $267
two-bedroom apartment - $314
three-bedroom apartment $408

As of October 20, 1979, these minimum rent levels were slightiy
increased; however, any unit which obtained a Certificate of

Eligibility under the old standards would still be éligiblé for
conversion. The new standards, which will apply only to Certi-

ficates of Eligibility issued after October 20, 1979, are as

follows:
efficiency apartment $242
one-bedroom apartment $292
- two-bedroom apartment $344
three-bedroom apartment $447

These rent levels are based on those established by the United
States Department of Housing and Urban Affairs (HUD) for purposes

of determining eligibility for housing assistance payments undex
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section 8 of the U.S. Housing Act of 1927, 42 U.S.C. § 1437f. -
'HUD regulations describe these rent levels as those "reguired
to be paid in order to obtain . . . rental housing of modest
(no:"i’-luxury) natuﬁce . . . ." 24 C.F.R. § 880.102. A substantial
percentage of rental housing in the District of Columbia meets
these standards.

4. Mr. Brenneman's affidavit also states that even if
the injunction issued by Judge Revercomb is not.stayed, the
110 buildings (referred to in my previous affidavit) for which
Certificates of Eligibility have already been grantéd could not
complete the process of conversion; including the displacement
of tenants, for approximately 120 days. This is true, assuming
that none of the owners of such buildings have wvet given their
tenants notice of intent to convert. However, if the injunc;tion
were not stayed, the owners of those buildings would be free to
apply for registration as condominiums, and my office would be
obliged to issue notice of any such application for registration
within 5 days of receipt of the application. Once such a notice
is issued, my office is required to complete the processing of
the registration within 60 days, and that would occur even if
this Court were to reverse Judge Revercomb's decision and up_hold.
the emergency moratorium law. In other words, there is no way,
under .existing law, to stop the conversion process once a noti‘ce
of application for registration is issued. Therefore, even if
the process of conversion, including displacement of tenants,

could not be completed for up to 120 days, there would be no way

-3-
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to prevent such completion once the notice of application for

registration is issued.

Robert L. Moore

Subscribed and sworn to before me this day of October,1979.

Notary Public
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DISTRICT OF COLUMBIA COURT OF APPLALS

DISTRICT OF C’OLUMBIA
) and

METROPOLITAN WASIfiNG"l‘ON PLANNIRG
AND HOUSING ASSOCIATION, INC., et al.,

Appellants, No. 79-1053
v. N
THE WASHINGTON HOMNE OWNERSHIP
COUNCIL, INC.,
Appellee.

D N R

I*"APBELLANTS' REPLY TO APPELLEE'S
MEMORANDUM IN OPPOSITION TO THE
MOTION FOR STAY PENDING APPEAL - -

Appellee's -opposition to appellants’ motion for a stay
is devoted mainly to arguing thé merits of this case. BAppellee
suggests that the decision below is so élearly correct that no
serious issue is presented, and that a stay wouid merely main_tair{
an invalid law in effect.  We submit, however, that Athis case
does present a serioﬁs legal issue. . The‘decision brelow, that
the District of Columbia‘Council may never exercise‘its emergency
legislative power to enact a particular emérgency measure more
than once, is wholly without precedept. 'The Council bas,> :Lﬁ.th;e B
past, reenacted numerous emergency measures for success.ive 90—
day periods without challenge. There is no express pxohibition
in the Home Rule Act against such reenactments, and the 1ggis-
lative history of that Act does not squarely ac}dress ‘the question.-
Clearly, this‘ case dées present a serious issue, and one of tre=
mendous public ixpportance. The mere fact that one judge has
decided that issue in favor‘of_ appellee does not sett}e ‘the issue,

nor render this appeal frivolous.
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In any event, this Court will shortly have the oppor-
tunity to consider the merits of this case fully. Appellee has
now filed a motion for summary affix.;mance, acc.ompanied by a ‘memo-—
randum \~:hi§h is, in effect, its brief-on the merits. Appel'lSnts
plan to file motions for summary reversal by Friday, Novemberbz, ’
which will include a full presentation of appellants‘ arguments on
the merits. We assume that the Court will then expedite the oral
argument and decision, so that this case can. promptly be concluded.

Until the merits of this appeal are decided, however,

a stay is absolutely essential to preserve the status quo and
prevent irreparable injury to thousands of rental bousing tenants
in the District of Columbia. As we have previously demonstrated,
the denial of a stay would permit the conversion of thousands of
rental housintj units to condominiums, resulting in the dislocation ’
of tenants and a permanent reduction in the available rental

housing stock of this city.’ -

Ap§ellee argues that, even in the absence of a staf, no
co;';dominium conversions can be completed ‘£orvat least 1204 days,
because of fhe statutory req\xi;ement that’ tenants be given hotiéer
of intent to convert at least 120 days before they ai:_e actﬁally
evicted. What appellee ignores, however, is that if the inj'unci.:iqn
issued by the court below is not stayed, owners of rental buildings
which have already obtained‘ Certificates_ of Eligibiiity will be
a2ble to apply for registration as condominiums, and that, once
that occurs, there will be no way to stop the conversion process.
It may be that no tenants will actually be evicted before this
Court issues its decision, but ‘the important point is tﬁat there
would be no way t& prevent those evictions from occurring once ‘
the notice of filing of registration has issued, even if this Court

-2~
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were to reverse the judgment below. This is made clear in the
supplemental affidavit of Robert L. Moore attached hereto, as well
as in his original affidavit which was attached to appellants'
moticn for stay.- :

Appellee also suggests that oﬁly high income families
will be affected by any conversions, because only "hig}; rent
housing accommodations" can be converted under Distric’;: law.
As the attached supplemental affidavit of Robert L. Moore makes
clear, however, the term "high rent housing accommodations" is
very misleading. In fact, the minimum rent levels regquired to
gualify a building as a "high rent housing 'ac.commoaation" are
extremely low. Many_ low and moderate income families curreptly
live in rental housing which is eligiblr for conversion under
the so-called "high rent" standard.

Appellee does not challenge the fact that there are
110 buildings, containing approximately 10,900 units which have ’
already obtained Certificates of Eligibility, and which could )
apply for registration as condominiums if the injunction were
not sta'yed. vNor does appellee deny that, -when such an applica-
tion is filéd, a notice of filing must be issued within five days.,
and once that occurs there would be no way, under existing law, “to
prevent the conversibn of those buildings to condominiums, even if
the decision below were later reversed and the injunction vacated.
It is these undisputed facts which make a stay essential. v

Finally, appellee does not claim that any substantial
harm will result to it or its members if the stay remains in
effect until this appeal is decided. As we have noted above,

it appears that this case can be handled exveditiously, so that
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the stay will not need to be of lox;xg duration. The sole effect
of the stay will be to preserve the status quo for a rela_tively
short period of time until this case i& decided.
CONCLUSION
For the reasons stated above as well as in aopellants'
motion for stay, the Court should extend the stay which is now
in effect pending the determination of this appeal.

Respectfully submitted,

JUDITH W. ROGERS
Corporation Counsel, D.C.

RICHARD W. BURTON
Deputy Corporation Counsel, D.C.

DAVID P. SUTTON
Assistant Corporation Counsel, D.C.

JAMES J. STANFORD
Assistant chporat::.on Counsel, D.C.

Attorneys for Auoellant District
of Columbia
District Building
Washington, D. C. 20004
(202) 727-6303

JERRY D. ANKER (42726)
LESLIE D. MICHELSON (935049)
WALD, HARKRADER & ROSS
1300 Nineteenth Street, N.W.
Washington, D. C. 20036
(202) 828-1200

KERRY ALAN SCANLON (942276)
WASHINGTON LAWYERS' COMMITTEE

Of Counsel: FOR CIVIL RIGETS UNDER LAW
JASON I. NEWMAN (142786) 733 Fifteenth Street, N. W.
HEZRRISON INSTITUGTE FOR ¥ashington, D. C. 20005
PUBLIC LAW (202)  347-3801
605 G Street, N.W.

Attorneys for Appellants Metro-

Suite 401 politan Washington Planning and

Washington, D. C. 20001

(202) 624-8235 Defendants-Intervenors

—4-

Housing Association, In¢. and other



69

CERTITICATE OF SERVICE

I hereby certify that cowies of the foregoing motion
and attached Supplemental Affidavit of Robert L. Moore were

hand-delivered to counsel for appellee this ;iay of
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DISTRICT OF COLUMBIA COURT OF APPEALS

. DISTRICT OF COLUMBIA,
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METROPOLITAN WASHINGTON PLANNING
AND HOUSING ASSOCIATION, INC.,
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Appellants,
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APPELLANTS' EMERGENCY MOTION FOR AN IMMEDIATE STAY

Appellants respectfully move this Court for an immediate
stay of the final order of the Superior Court of the District of
Coiumbia (Judge George H. Revercomb) in this case, dated October
19, 1979 (Exhibit A), pending the determination of this appeal.

If the Court is unable to decide today whether such a stay should

be granted, appellants respectfully request that a temporary stay

be granted immediately pending the Court's determination as to

whether to grant a further stay. Such relief is absolutely essen—

tial in this case in order to preserve the status quo.

Appellants' motion for a stay in the court below was
denied by Judge Revercomb at 10:00 A.M. today, October 22, 1979.
He also denied a request for a temporary stay pending an appli-
cation for a further stay in this Court.

As grounds for this motion appellants state the following:

1. This action was brought by plaintiff (appellee), the
Washington Home Ownership Council, Inc. (‘VHdC), to challenge the
validity of a number of acts of the Council of the District of
Columbia which were enacted pursuant to the Council's emergency
legislative authority under § 412(a) of the Home Rule Act, 1 D.C.

Code § 146(a). That statute provides as follows:
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If the Céuncil determines, by a vote of two
thirds of the members, that emergency cir-
cumstances make it necessary that an act be
passed after a single reading, or that it
take effect immediately upon enactment, such
‘act shall be effective for a period of not
to exceed ninety days.
The acts challenged by vplaintiffs were all second or subseguent
enactments of emergency acts that had previously been adopted by
the Council. The gravamen of plaintiff's complaint was that the
Home Rule Act does not give the Coux;cil authority to enact any
emergency measure more than once. The case was heard on cross
motions for summary judgment, ‘and the court sustained plaintiff's
contentions. N

2. The principal act at issue here is the Emergency
Condominium and Cooperative Conversion Stabilization Act of 1979,
D.C. Act 3-95, which became effective August 27, 1979.5/ One pre—
vious act, identical to this one, was enacted on May 29, 1879.
Because the presently effective act was a second enactment of
a previous act, the court below declared it to be invalid and
issued an injunction against its enforcement.

. 3. The purpose and effect of this act was to impose a
moratorium on the conversion of rental housing units to cbndomin—
iums or cooperatives.‘ It was adopted on the basis of a finding
by the Council that there was an escalating trend toward such
conversions, which was creating a severe shortage ©of rental
housing in the District of Columbia. At the time the first mora-—
torium legivslation was passed, the Council appointed a special
commission rt:o' study the problem and recommend a permanent legis-—

lative solution. When it became apparent that the commission

could not complete its work during the 90-day effective period

1/ All of the other acts challenged by plaintiff have either
expired or have been superseded by permanent legislation -
which substantially embodies all of their terms.

-2 -
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of the initial enactment, the Council reenacted it for an addi—
tioﬁal 90 days. The commission's report has now been completed,
and it is anticipated that the Council will shortly consider
permanent legislation.

4. The object of the moratorium was to stabilize the
housing market, and prevent further conversions, uni:il permanent
legislation could be considered and adopted. The moratorium was
similar, in purpose and effect, to the kind of zoning freeze which
is commonly adopted when new zohing ordinances are under considera-—
tion.'z./

5. The effect of the injunction granted by the court
below is to lift the moratorium and permit conversions to occur.
As explained in the Affidavit of Robert L. Moore, attached hereto
as Exhibit B, there are approximately 110 buildings containing
close to 10,000 rental units which, prior to the moratorium, had
already received so-called "certificates of eligibility” for
conversion, and need only obtain registration in order to complete
the conversion process. Once an application for registration has
been filed, a notice of registration is issued within five days,
and once such notice is issued, the registration must be granted

regardless of whether the moratorium is in effect. Until now, the

2/ It is a matter of common knowledge that a zoning plan.
of the extent contemplated in the instant case cannot
be made in a day; therefore we may take Jjudicial .
notice of the fact that it will take much time to work
out the details of such a plan and that obviously it
would be destructive of the plan if, during the per-
iod of its incubation, parties seeking to evade the
operation thereof should be permitted to enter upon

a course of construction which might progress so far
as to defeat in whole or in part the ultimate execu-
tion of the plan.

Miller v. Board of Public Works, 195 Cal. 477, 234 P. 381,
"388 (1925). See also walworth Co. v. City of Elkhorn,

27 Wis.2d 30, 133 N.W. 257, 262 (1965); Campara v. Township
of Clark, 82 N.J. Super. 392, 197 A.2d8 7 (1964); and
Downham v. City Council of Alexandria, 58 F.2d 784, 788
(E.D. Va. 1932).
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moratorium law has stood in the way of such registration. Unless
an immediate stay is issued, it can be anticipated that the con-
version of these 110 buildings will occur, even if this court

were later to reverse the judgment below.

6. The standards applicable to a stay pending appeal

were stated in Virginia Petroleum Jobbers Association v FPC,

259 F.2d 921 (D.C. Cir. 1958), as follows:

**%(]) Has the petitioner made a strong showing
that it is likely to prevail on the merits of
its appeal? ***(2) Has the petitioner shown
that without such relief it will be irreparably
injured? ***(3) Would the issuance of a stay
substantially harm other parties interested in
the proceedings? ***(4) Where lies the public
interest?2***

In Washington Metropolitan Area Transit Commission v. Holiday

Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977), the court made clear
that the first of these requirements -- the likelihood of success
-- is to be balanced against the other three factors, and where
those other factors strongly favor a stay it should be granted
even if the court is in doubt as to the likelihood of success
on the merits:
An order maintaining the status quo is appropri-
ate when a serious legal guestion is presented,
when.little if any harm will befall other inter—
ested persons or the public and when denial of
the order would inflict irreparable injury on
the movant. There is substantial equity, and
need for judicial protection, whether or not
movant has shown a mathematical probability of
success. ’ .
559 F.2d at 844.

7. In this case, it is clear that "a serious legal ques-
tion is presented." Nothing in the Home Rule Act expressly pro-
hibits the Council from reenacting an emergency act a second time,
if a new finding of "emergency circumstances" is made by the neces-
sary-r.wo-thirds vote of the entire Council. Nor has any court pre-

viously held that the Council lacks such authority; the question
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is one of first impression. We have attached as Exhibits C and
D to this motion the briefs of appellants in the Superior Court
which discuss the ‘merits of this case in more detail. 'Certainly
there is sufficient likelihood of success on this appeal to satisfyb

the first of the Virginia Petroleum Jobbers criteria.

8. The most compelling reason for the issuance of a
stay in this case is that the denial of a stay will cause severe
and irreparable injury to thousands of citizens of the District
of Columbia, which could not be undone even if the juc;!gment. below
were later reversed. As the affidavit of Robert Moore makes clear,
any significant hiatus in the moratorium would create an opportunity
for the conversion of thousands of rental units. This would lead
to the eviction of the tenants in those units, a large proportion
of whom are low and moderate income families for whom there is vir-
tually no alterna.tive rental housing available. Furthermore, once
these units are converted they will be permanently removed from
the stock of rental housing in the city. If the judgment below
is correct, tl}is result may be unavoidable. But it should not
be permitted to occur until this court has a full opportunity to
review the decision below.

9. On the other hand, the issuance of & stay would not
cause substantial injury to plaintiff or t6 the real estate owners
that plaintiff represents. The stay would merely continue in
effect for the period of the appeal the condominium moratorium which
has already been in effect since May. Defendant and intervenors
are willing to cooperate with plaintiff to expedite the éppeal, so
that the period of the stay would be as short as possible.

10. Finally, the public interest plainly requires that a
stay be granted. No one has even contended in this case, and the
Court below did not find, that there is not a severe shortage of
rental housing in the District of Columbia which would greatly

- 5 -
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be exacerbated by the conversion of thousands of existing rental
units to condominiums. The Council's finding that the situation
constituted a true emergency, requiring immediate remedial action,
has not been challenged. The only challenge here is to the pro-
cedure utilized by theOCOuncil to respond to this crisis. At the
very least, the Council's moratorium legislation should be per-—
mitted to remain in effect until there is a final and definitive
ruling by this Court concerning its validity.

Totally apart from the considerations discussed above,
it should be emﬁhasized that the court's holding effectively nul-
lifies numerous other emergency measures not directly involved in
this case, which have also been enacted more than once. 'As shown
in Exhibit E attached hereto, there are many such measures pre-
sently in effect, affecting various areas of serious public im-
portance. It is thus apparent that, even outside the housing area,
the decision below, if not stayed, will create widespread chaos and
uncertainty. This is an additional reason for staying the judgment
below until it receives the full plenary consideration of this
court on appeal.

Respectfully submitted,

JUDITH W. ROGERS
Corporation Counsel, D.C.

RICHARD W. BUTTON
Deputy Corporation Counsel, D.C.

DAVID P. SUTTON
Assistant Corporation Counsel, D.C.

JAMES J. STANFORD

Assistant Corporation Counsel, D.C.

Attorneys for Appellant District of Columbia
District Building

Washington, D.C. 20004

(202) 727-6303
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(202) 828-1200
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KERRY ALAN SCANLOII (942276)
WASHINGTON LAWYERS' COMMITTEE
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing motion and

attachments thereto were hand delivered to counsel for Appellee
this 22nd day of October, 1979.
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SUFERICR cm:-: 3.
SUPERIOR COURT OF THE DISTRICT OF COI.U‘BIA
RECEIVED AXD m

cvrL DIVISION - AHe 081978 |

NGTON EOME OWNERSHIP
IKC.

Plaintiff,

<
e o5 a0 es we e es es ee e

Defendant.

© STIPULATION

s

is he“eoy sr_:.px.l ted by and between ‘counsel for the

rt
-

Sleintiff ané counsel for the Defendant that the schedule

cet forth below shall be followed by the parties to this

. The Plaintiff shall file 2 motion fox summary Sudgme:
on September 1~0, 1879 .
2. The Defenéant shall answer or oth-ez.wise plead to the
mplaint and shall ie‘s.pongi. to the Plaintiff’"s motion fq;
summary judgﬁne'nt o'n S,e}.:;temb_er 26, 1879.
3. The Plaintiff shall ‘file a reply an&/or an oppositior’

£5 zny motion filed by the Defendant on Octobex 3, 197¢.

i 2. The Dzfendant shdll file any reply o= October 10,

e "'S;_e,a.en M. sacks (80522)

60-238 0 - 80 - 6



78

krnold & Porterx

1222 19th Street, N.W.

Washington, D.C. 20026
- (202) 872-6651

fZice of tne Coxrporation
Counsel ¢£f the District
of Columdbia

Civil Divieion

Room 312

i S . " 1l4th & E Streets, W.W.

H washington, D.C. 20013

Dated: Ziugust 28, 1979




79

SUFERIOR COURT OF TRE D"'.STRIC'f OF COLUYBIA
Civil Division

COUKCIL, IKC.

Pleintiff

<. ’ . Civil Action No. 10624-79
DISTRICT OF COLUMBIA
Defendant
ETPOPOLITAN VASHINGTON
PLANNING AND HOUSING
ASSOCIATION, INC., et al.

Intervenor-Defendants :

SUPPLEMENTAL IE}’ORAY\DU'M OF DEFEKDANT, DISTRICT OF CCLUMBIA,
IR _SUPPORT OF THL M Ti0N FOR SUid'A SUDGreNT END IR
CPPOSITIOR TC PLALIRZIFE'S NOTION FOR § STaARY_JUDGLERT

Plaintiff's reply memorandum is nbthing moxe than a
general restatement of its position already set foxth in
its previous papers filed with this Court. The issue belore
the Court remains .whether the enactment of the successive
emergency acts cited in the complaint was a valid exercise
of the legisletive power vested in the City Cowmcil by the

Ecme Rule Act. Defendant submits that nothing contained in

Contrary to |

Memo., n 1], the defendant has never stated that "'the City

«ithout limit." To the contrary, cefendznt consistently”
recognizes that the exercice of the Council's emergemcy

pcz:ef was stringently szfeguarded and circumseribed by the
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Congressional requirement of a two-thirds wvete and a2 90 day

t. lMoreover, it is significant in this

requires z vote of twe-thirds of the

the enactment of ezch emergency zct.
The condition precedent of such an extrazordinary majority

coses 2 severe limitation on the Council ‘s power to enzct

emergency ects. Plaintiff conveniently ignmores this crucizl

tion icposed by Congress.

Plaintiff erroneously characterizes tnhe defendant as
erguing that the District cammot govern if it rust comply wit
the terms of the Home Rule Act. [Plaintiff's Reply Memo.,
p. 3.]. To the contrary, the defendant's positic;n is that
ﬁhe District can best govern if allowed to exercise the
1egislative‘authority granted by the cleer language of the
Home Rule Act. As we have demonstrated, this legislative
zuthority is broad, conferring on the City Council all the
traditional powers of a city, county, and state legiélature.
Moreover, the legislative authority includes the power to
enact successive emergency acts uncer propex, stringent

sefeguerds. The defendant asserts that the enactmemt of the

stccessive emergency acts was in

“cme Rule Act.

ty éeys" stends

's Reply lMezo., p. 5.]. CTefendant reitexrztes,
1

emexgency legislative povers: (1) that two-thirés of the
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etermine the existence of emergency circum-

¢
stances, and (2) that the.effectiveness of each zct be

interpretation of

~ited to minety days. Any othe

H

requirement of the extreordinary majority’ vote required

fore each emergency act can be enzcted.
~Tn its discussion of Congressman Rees' corents,
plzintiff erromeously cencludes that "tke Congressman
conderned the very sction taken by the Coumeil herein."
[Plaintiff's Reply Memo., P. 7]1. This is simply not so.
It is true tixat Congressmen Rees was concerned with the
posvsibility of abuse in both declaring emergencies per se
and enacting chein or successive emergency zcts. Accordingt
1y, Mr. Rees included the two-thirds vote requirement as a
safeguard against both éotential zbuses.
Plaintiff is then less than candid with the Court
when it quotes Congre'ssmap Rees' concluéing comment: .
“Then if they want to extend the
act past the ninety days they could
obviously follow the second rezding rule.” .
(emphasis added).

Plzintiff glibly substitutes the word “would'™ for the

PRt}

Congressmen's wozd ''could’ in its
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legislative history revezl clearly that Ccngress
that the District was enacting successive erer-

. Yet, with this knowledge and avereness, Ccngress

¢id not prohibit the practice as it could eazsily have come.

reing the nucber of successive emergency acts.
Plaintiff's reliznce on Slozn zgain cdemonstrates its
he differences betiveen the two

:a:ﬁto:y schemes. In Sleoan, §12(k) of the SEC Act of 1934
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vthorized the Cormission to 'summerily suspend txrading in

M

eny security . . . for a period of not exceeding temn days."
This clearly estzblishes a time limit on the remedy zaveil-
2ble to the Conmission.‘ Section 412(2) of the Eome Rule
Act, on the other hand, limits only the duration of each
act. Significantly, the Court expressly refused to wread
the SEC Act as limiting omnly the d‘:;ratiicn of 2z single
suspension order. In the Heme Rule Act, however, such &
limitation is clearly set forth in the statute itself. In
other words, the Home Rule Act expressly contains the e:;:act
limitation (duration of the act) thet the Commission '
unsuccessfully scught to have the Supreme Cou:;’t graff onto
its sta.tute. In view cf this and the ¢cher differences in

zdédés nothirg to

'J
)
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(a4
I
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Hy

e o stEtuLCTS
The two statutery




83

nule Act is consistent with the most recent legzal

o

n cf the Corporation Counsel which Zs set forth fully

in defendant's memorendun in suppert of its motion for

ent. Finally, the Council's own interpretation
¢f its ermergency powers under the Herme Rule Act should be
iven great weight because it is consistent with the
stztutory mandate, legislative histéry, znd logic.
Plzintiif does interject cne new argu=ent which

deserves close analysis and scrutiny beczuse its implications
zre devestating and ewesome. In response tc defendant's
rootness arguments, plaintiff asserts thzt the issues
presented in this lawsuit are zs important retroactively as
prospectively. [Plaintiff's Reply Memo., p. 12.].

Plzintiff also alludes to past real estate transactions
wb."ich were adversely affected by the lapsed emergency zacts.
Plzintiff is apparently asking the Court to turn back the

znds of time for numerous owvners who cleim that their

o

2bility to immediately convert their buildirgs to coopera-
tives or condominiums was adversely affected by the series
of lapsed emergency acts. Plaintiff is zpparently asking

the Court to retroactively rule that any owner who was

zéversely affected by any one of the lapsed emergency zcts

now convert his restriction. Kot cnly

Zezzal
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in the emergency acts cited. in Ccunts II a2nd III of the
corplaint are now permanent laws, having completed their
i/

30 legislative day Congressional layover tice.™

is asking the Court to give to the

ovrmiers rights which they did not have under the lapsed
emergency acts and which they do not have under the now

or soon to be operative permenent laws.

JUDITH W. ROGERS
Corporation Counsel, D.C.

JOHN H. SUDA
Acting Deputy Corporation Counsel, D.C.
[P p 2
L g \ L4l ,J«

@J'Es J STAKFGRD (193805)

Assistant Corporaticn Covmsel, D.C.
Attorneys for Defendamt

District Building

Washington, D.C. 20064

727-6303 . .

1
& Lets 3-62 :s on Septercber
2&, 1979, . 2 3-19
respective - as o Congress .
on Auvgust >, end will menent law
on or ebout "October 18, 1979
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CERTIFICATE OF SERVICE

I hereby certify that 2 copy of the Fforegoing
lezental lMemorandum of Defendant, District of Colurbia,
in Support of the Motion for Summery Judgment znd in

-position to Plaintiff's Motion for Surmary Judgment was

rznd cdelivered to Stephen M. Sacks, Esquire, Attormey fc.)r

ne

fntiff, 1229 19th Street, N.W., VWashinmgtem, D.C. 20036;

znd to Jerry D. Anker, Esquire, 1300 19th Stxeet, K.W.,
Weshington, D.C. 20036 and Kerry Scenlon, Esguire, 733 15th
treet, N.W., Washington, D.C. 20005, Attorneys fox

Defendant-Intervenors, this 10th day of Octcbex, 1979.

/, ,M:’/

Ass/ls‘ o;oo*e;:.cr: Counsel D.C.
A torney for Defendént

District Building

Washington, D.C. 20004

-7 -




86

IN THE DISTRICT OF COLUMBIA
COURT OF APPEALS R Ec Tivep
[ ‘G 4 " ,979

: . Iares

"Appellants, : .
v.oo , : No. 79-1053

DISTRICT OF COLUMBIA, et al.,
SH CREIZTIAN

THE WASHINGTON EOME OWNERSHIP
COUNCIL, INC.,

Appellee.

REPLY OF DISTRICT OF COLUMBIA TO
OPPOSITION OF APPELLEE T0 NOTION .
FOR_SUMMARY REVERSAL

Argument

Appellee has failed to justify the ruling
of the ccurt below that the D. C.
Council Tacks Tegislative power to
reenact a 90 day emergency measure
upon_a determination of two thirds
of its members that an emergency
exists.

In its opposition to the summary reversal motions of the Dis-
trict and the intervenor, appellee attributes to the Council an
attempt to engage in a "wholly open-ended" policy of ';govermnent by
emergency" and thus to circumvent the procedure of congressional re- '
view which the Home Rule Act has ‘mandated for permanent legislation.
It is clear, however, that in advancing this point, appellee has com-
pletely failed to respond to our argument (smmgry reversal motion
at 8-9) that Congress, in § 602(c) of the Home Rule Act, has speci-
fically excluded emergency measures from the review requirement and
in other sections of the Act has inserted counterbalénéing»%rocedural

safeguards. Thus, a particular emergency act may be enacted only for

90 days at a time and then only upon a tvo-thirds vote of the entire

membership of the Council (§ 412(a)). No other limits are placed

on the Council's action in the Home Rule Act, Nor does reenactment

of emergency measures escape the supervisory control of Congress as
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appellee claims. In this regard, the Home Rule Act, § 601, D. C.
Code, § 1-126 (Supp. V, 1978), specifically provides:

* % % Notwithstanding any other pro-
vision of this Act, the Congress of the
United States reserves the right, at any
time, to exercise its constitutional au-
thority as legislature for the District,
by enacting legislation for the District
on any subject, whether within or without
the scope of legislative power granted to
the Council by this Act, including legis-
lation to amend or repeal zny lawv in force
in the District prior to or after enact-
ment of this Act and any act passed by
the Council. (Emphasis added.)

The significance of this congressional retention of supervi-
sory control was repeatedly stressed by various members of Congress
as the Home Rule Act was nearing its passage (see e.g., Home Rule
History at 3051, 3094, 3115, 3117). Or, as Senator Mathias of Maryland
succinctly stated (id. at 3117):

. * % % [L]et me point out that under

the terms of this bill, the Congress re-
tains full residual, ultimate, and exclu-
sive jurisdiction of the District. The
Congress still has the power to repeal,
“amend, Initiate local legislation, and to
"nullify individual acts of the Council, * * *
(Emphasis added.)

In light of these circumstances, we submit .that appellee's
atteﬁlpt to paint a picture of a ';government by emergency" totally
free from procedural constraints and congressional controls is without
foundation and an inflammatory .statement lacking a basis in the facts
presented by appellee.

Likewise foundationless is appellee's contention (opposition
at 4) that the particular !'facts" of the case show "a clear. cut abuse
of [local legislative] power." = In the court below, appellee did
not present its case on a factual or evicdentiary .developmez";t that
the Council abused its emergency powers in the peculiar circumstances

-2 -
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presented, but claimed that the reenactment of emergency legislation
is ipso facto prchibited by the Home Rule Act. Similarly, the court
took no issue with the validity of the Council's emergency declara-
tions from a factual standpoint-(op. at 11-12) and went on to state
(id.rat 12) that: =
The only issue * * % is whether the

Council, having found an emergency to

exist, may successively reenact substan-

tially the same emergency act, so as to

continue the substantive provisions of

such an act in force for more than ninety

days, without .a second reading or Congres-

sional review. This, also, is an issue

of statutory construction. * * * (Emphasis
added.) -

As we demonstrated in our summary reversal motion, an analysis
of numerous principles of statutory construction and their appiica-
tion to this case will inexorably compel the conclusion that the
court's construction of the Home Rule Act in resolving this "only
issue" was plainly erroneous. )

In our summary reversal motion, we also urged that the court's
interpretation of the Home Rule Act w‘oulgl,' among other things, render
the Council powerless tbﬁ deal with a continuing emergency by enacting
an additional 90 day measure designed to bridge the gap created by
the corigre_ssional review period following passage of permanent legis-
lation. Although appellee recognizes the significance of this fac-
tor, app:zllee claims that it is a '"nonissue" in the instant case
since we are not here concerned with permanent legislation currently
in a review posture.  But, such an approach to statutory construction
unwarrante 1ly discourages this Court's attempt to ascertain, from a
totality of factors what Congress reasonably intended in defining the
parameters of the Council's powers to enact emergency legislation.
For, as we demonstrate in our summary reversal motion (id. at 9-12),
the impact of .the review' period on t;he appropriatcness. of successive

emergency measures is but one of several factors establishing that

-3 -
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a fair construction of the Home Rule Act does not restrict the Council
to one such measure. We additionally pointed out that under thé

Home Rule Act, read as a whole, it would be virtually impossible

for the Council to enact permanent legislation within the 90 day
eréency period unless that Act is construed to permit reenactment
of an emergency measuré. We also urged that the complexity of the
subject matter of legislation like that challenged here manifestly
justifies a period in excess of 90 days for reflection and analysis
concerning the effect of various proposed statutory solutions in an
area that defies simple resolution.]‘ Bgcause of the lengthy congres-

sional review layover period, the District Government necessarily
was concerned that its permanent legislative enactments provide, to
the greatest extent that the Council could determine, the "correct”
-and best legislative solution since amendment was a lengthy process
involving an unpredictable and uncertain effective date. Theée were
some of the problems that Congress surely must have realized in
granting the Council authority to enact meaningful emergéncy mezsures.
But, the most obvious flaw in ,appellée's argument that the signi-
ficance of the review period is a "nonissue" in deten.nining the scope
of the Council's emergency power may be readily ascertained upon a
consideration of the 1978 .Amendments to the Home Rule Act. As em-

phasized in our summary reversal motion (id. at 18), Congress, in

L Indeed, Representative Rosenthal of New York, expressing con-
cern about a spreading problem, recently introduced legislation (H. R.
5175, 96th Cong., lst Sess. (1972)) designed to impose 2 moratorium on
conversion of rental housing to condominiums and cooperatives through-
out the United States for a three-year period, during which a newly
created Presidential Commission on Problems Relating to Condominium-
Cooperative Conversions would study the conversion problem and make
recommendations for permanent national legislation. Even Congress-
men acknowlédged the need for a study of how to solve the problem of
conversion. The conversion moratcrium is established by prohibiting
Fecderal grants, loans, insurznce cr otker fcrms of assistance tc be
used for conversion of rental housing to ccndeminiums or cooperatives
for a period of three years after cnactment. (See 125 Cong. Rec. No.
111, September 5, 1979, at H 7346-7351 and H 7364.) .

-4 -
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both the House and Senate reports on these amendments, spoke ap-
provingly of the Council's practice of enacting successive emergency
measures. Although Congress addressed that established practice in
the context of the "unpredictability" of the duration of the ''review
periéd," Congress.plainly did not, as it might ha\}e, limit the Council's
power to reenact emergéncy measures to cases in which permanent legis-
lation was undergoing review. Instead, Corgress, with full awareness
that the Council has construed the Home Rule Act as authorizing suc-
cessive emergency measures consciously elected to permit that con-
struction of local legislative power to remain unfettered by any newly
imposed constraints. Not -a shred of legislative history supports ap-
pellee's argument that the power to reenact an emexgency measure can
exist only in cases wherein permanent legislation is undergoing con-
gressicnal review and that the exercise of that power in a context
like that involved here is a '"nonissue.'' Ve submit that the narrow-
ness c.;.’f such an approach to statutory construction only serves to
underscore its frivolity and is pétently contrary to the purpose of
the Home Rule Act to delegate broad legislétive authority to the D. C.
Government. t -

In an attempt to bolster its argument that reenactment of an
emergency measure violates the Home Rule Act, appellee claims that the
Council may exercise another available option pending its adoption of .
permanent legislation. In that regard, appellee asserts that all the
‘Council need do is enact temporary fixed term moratorium legislation -
as an "inter‘im.solution" to a problem such as that involved and sub-
mit such legislation to Congress for review. While the Council has,
on occasion, tried such an approach in the past, it does not solve
the basic dilemma -- not to enact permanent laws before comsideration
of the "correct" 2rnd best permanent laws. The Act ﬁla:’mly does mnot
require this kind of legislation as an alternative to the reenactment
of an. emergency measure, but instead addresses two types of legisla-

tion (i.e., emergency and permanent) and places procedural restrictions

-5 -
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on the enactment of each. If the Act additionally addressed a tem-
porary fixed term type of legislation and went on to impose proce-
dural restrictions on the enactment of such legislation, there might
be a basis for an 1nference that Congress :.ntended this type of "
terim solution" as an alternative to the reenactment of an emergency

measure. Compare Sloan v. Securities and Exchange Commission, 436

U. S. 103, 112-114 (1978). But, the very failure of Congress to
structure a legislative scheme which specifically provides for such
an alternative or third local legislative option permits us to rea-
sonably infer from the Home Rule Act as a whole that emergency mea-
sures may be reenacted while the Council is considering permanent
legislation. Of course, the wisdom of such new or alternative re-
straints on the District's legislative power is totally distinct from
the issue before this Court. It involves a matter of congressional
judgment as to whether the experience of five years of Home Rule with
emergency acts demonstrates. the desirabilit}; of clarifying or limiting
the Council's power to enact such.measures undef § 412,

In raising the specter of temporary legislation for a period
in excess of 90 days, appellee suggests an analogy which is histori-
‘cally significant in construing the Council's power to enact emergency
legislation under the Home Rule Act. In that connection, it is in-
téresting to note that prior to the enactment of that Act, the Council
was regulated by the District of Columbia Administrative Procedure Act
(DCAPA) in the performance of its legislative functions. See P. L
90-614, 82 Stat. 1203 et seq., D. C. Code, 1973, § 1-1501 thrbugh
1510, 1In spite of the circumstance that these functions were far
less extensive than its functions under the Home Rule Act and in spite
of the additional circumstance that its enactments were not then sub-
jected to the layover period now required by the Home Rule Act, the
Council was then permitted to enact emergency measures for 120 day

durations. Moreover, the exercise of its emergency power as it then

-6 -



92

existed waé not conditioned on a two-thirds majority vote of its
membership (DCAPA, § 6(b), D. C. Code, 1973, § 1-1505(c)).

The Council's legislative powers are now derived from the
Home Rule Act and are no longer subject to the DCAPA. But, it de-
fies*logic to conclude that Congress, as the author of both of these
enactments, would limit the home rule Council to a single emergency
measure for a mere 90 day duration while at the same time broadening
the scope of its legislative functions and imposing a review require-
ment. Moreover, at the time it enacted the Home Rule Act, Congress
was obviously aware that various local agencies which remain subject
to the DCAPA and perform more limited regulatory functions could con-
tinue to .enact: emergency measures for periods up to 120 days upon a
4simp1e mejority vote. A consideration of these factors forces the
conclusion that the Council can reenact 90 day emergency measures
upon the satisfaction, prior to each measure, of the two-thirds vote
requirement to which District of Columbia agencies with considerably
less regulatory functions need not conform.

'Moreover, both the House and Senate reports on the DCAPA make
clear that Congress was ‘completely familiar with the "model Act for
administrative procedures in the states" (hereinafter "the model Act")
since both reports state that the District's local Act was based on
a "modified" version of the model act.  H. R. Rep. No. 202, 90th
Cong., lst Sess. & (1967); S. Rep. No. 1581, 90th Cong., 2d Sess. 2
(1968) . .Yet, the model act as it then existed contained language de--
signed .to limit the renewal of emergency measures to a stated number
of days. A leading commentator points out that the purpose of this
language of restriction is to prevent administrative agencies from
engaging in an unlimited renewal of emergency measufes which could
otherwise bé accomplished in the absence of such lsnguage. See 1

Ccoper, State Administrative Law (1965) at 200, 202. It is highly

significant that Congress, in addressing emergency measures, omitted

such language of restriction from both the DCAPA and the Home Rule Act.

-7 -
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Had Congress intended to restrict the Council's power by pro-
hibiting the reenactment of an emergency measure upon the requisite
two-thirds vote, Congress could readily ﬁave done so in language
leaving no room for doubt. "An express-provision 'would have been

easy'." Palmore v. United States, 411 U, S. 389, 395, n. 5 (1973).

And, since we are concérned with a legislative body akin to that of
a state rather than with a local administrative agency, there is un-
mistakably less justification for reading into the Council's emergency
legislative powers any reenactment restrictions not clearly expressed

in the Home Rule Act. District of Columbia v. Thompson Co., 346 U. S.

100, 108-109 (1953); McIntosh v. Washington, 395 A. 2d 744, 753 (D. C.

App., 1978). Appellee has fallen far short of demomstrating other-

wise.
Conclusion

Upon the foregoing, it is respectfully submitted that the order
of the court below should be summarily reversed and the case remanded

with directions to dismiss appellee's action.

JUDITH W. ROGERS,
Corporation Counsel, D. C.

- RICHARD W. BARTON, -
. Deputy Corporatior: Counsel, D. C.
Appellate Divisior

Assistant Corpor’:ation'Counsel, D. C.

JAMES J.” STANTORD,
Assistent Corporation Counsel, D.C.

Attorneys for Appellant District
. of Columbia,
District Building,
Washington, D. C. 20004
N Telephone: 727-6252
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I hereby certify thai: a copy of the foregoing Reply was per-

sonally served, this 15th day of November 1979, on each of the

following:

Stephen M. Sacks, Esquire
Thomas E. Silfen, Esquire
Linda G. Moore, Esqu:.re
Arnold & Porter

1229 19th Street, N.
Washington, D. C. 20036

Attorneys for Appellee;

Jerry D. Anker, Esquire
Leslie D. M:Lchelson Esquire
Wald, Harkrader & Ross -
1300 19th Street, N. W.
Washington, D. c. 20036;

Kerry Alan Scanlon, Esquire
Washington Lawyers' Committee
for Civil Rights Under Law

733 15th Street, N. W.
Washington, D, C. 20005,

Attorneys for Appellants
Metropolitan Washington
Planning and Housing :
Association, Inc., et al.;

~and

Jason I. Newman, Esquire
Harrison Institute for Public Law
605 G Street, N. W, Suite 401
Washington, D. C. 20001

0f Counsel.

. TrON,
Assistant Corporation Counsel, D.
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Mr. Dixon. May I now return to my statement, Mr. Chairman?

We at the Council would certainly welcome the opportunity to
work with you, Mr. Chairman, and the subcommittee in a deliberative
review of this entire area of the Council’s emergency powers and the
impact of the 30-day congressional review period on our ability to
effectively legislate for the District of Columbia. However, I must
again urge that the crisis which we have at this moment not be left
unmet in a timely fashion. The longer the situation is left in its present
state, the deeper the adverse impact on the citizens of the District
of Columbia becomes. To allow the current situation to continue for
a.nj' unwarranted period of time would, in my mind, be a very serious
indictment of the ability of government to expeditiously address
crisis situations. '

S. 1999, minus section 2, would effectively restore order to our
financial marketplace and permit our citizens to complete financial
transactions which, in some instances, have been pending for months.
Delay in its enactment could result in significant losses for individual
citizens as well as for some of our financial institutions. I am sure,
Mr. Chairman, that you and the rest of the subcommittee share the
concern for District residents that we in the local government have
expressed by seeking congressional enactment of this unprecedented
legislative remedy.

We in the local government have fashioned a legislative remedy
for what we recognized as a critical impediment to obtaining mort-
gage money. It is the congressional review period, coupled with legal
uncertainties, which prevents timely operation of that remedy. You
and your colleagues, Mr. Chairman, now have an unmistakable
opportunity to further strengthen the partnership which exists be-
tween us by not allowing the 30-day congressional period to undo
our efforts. The citizens of the District of Columbia deserve no less.

As indicated previously, I am opposed to enactment of section 2
of S. 1999 at this time. The very legal uncertainty which has contrib-
uted to, if not in fact precipitated the crisis with which we are con-
fronted, might very well be worsened by enactment of section 2.
Moreover, Mr. Chairman, it is highly unusual for the legislature to
move legislatively in an area which is undergoing judicial scrutiny.
That is in fact the situation which would result if further considera-
tion is given to section 2.

The %ocal government stands firmly behind its assertion that it is
not abusing its emergency powers and that the exercise of them is
and has been prefectly valid. For the Congress to speak on this subject
prior to a determination by the highest court of the local government
would in effect be an unwarranted legislative prejudgment of the
issues now pending before that court. The prudent course, in my

- judgment, would be to await the judicial determination of the issue
and then, if necessary, fashion an acceptable legislative response.

In conclusion, Mr. Chairman, I would again urge expeditious and
favorable consideration of S. 1999 minus section 2. The crisis we face
demands the remedy we seek. Thank you for your attention. I am
available for questions.

“Senator EacLEToN. Thank you, Mr. Dixon.

You are, to a certain degree, under similar constraints as was the
Mayor because enactments of the District of Columbia City Council
are before the court. Corporation Counsel, in a sense, is your attorney
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as well as the Mayor’s for the purposes of these matters. So, I will not
pursue the matter further with you at this time.

Thank you very much. '

Mr. Dixon. Thank Wu very much, Mr. Chairman. ,

Senator EacLETON. We have a gentleman who has a plane he must
catch, so we will call him out of order. Mr. Malcom Peabody is a
member, board of directors, Washington Board of Realtors.

Mr. Peasopy. Thank you, Senator, for taking me out of order; I
appreciate that.

TESTIMONY OF MALCOLM E. PEABODY, MEMBER, BOARD OF DIREC-
TORS, WASHINGTON BOARD OF REALTORS; ACCOMPANIED BY
NORRIS A. DODSON

Mr. PEasopy. Senator and distinguished members of the committee,
I am Malcolm E. Peabody, a member of the board of directors of the .
Washington Board of Realtors and chairman of its legislative com-
mittee.

With me this afternoon is Norris A. Dodson, sales manager of John
R. Pinkett, Incorporated, who is also a member of the board of
directors of the Washington Board of Realtors.

We appear before you today to urge you to take immediate action
to allow the Interest Rate Modification Act of 1979, passed by the
District of Columbia City Council, to take effect immediately by
It))romptly waiving congressional review. We also ask that this action

e unencumbered by any such change concerning its emergency
powers because any such change ought to receive the careful considera-
tion of a number of bodies prior to passage, and the time involved in
such consideration would negate the purpose of waiving review on the
usury rate legislation. v ‘

I believe you are all acquainted with the events leading up to the
present crisis situation in the District of Columbia. Suffice it to say
that the action by Fannie Mae and Freddie Mac in cutting off mort-
gage money to the District, pending the taking effect of the new
usury rate law, has brought the residential real estate industry to a
standstill and caused great personal hardship to hundreds of families
and individuals. :

To prepare for this meeting, we contacted 28 of our realtor members,
representing approximately 10 percent of the firms engaged in residen-
tial real estate sales in the Washington Board of Realtors membership.
We found that, within these 28 firms, there were 154 transactions being
held up at this time, representing $20,647,900 of mortgage funds. This
suggests that the total number of mortgages held up may be around
1,500. .

Here are some of the hardships that are occurring as a result:

Interest rates on many of these commitments will rise sharply.
Several of the purchases affected have mortgage commitments where
interest rates are set at the market rate 30 days before closing. Since
the market rate over the past few weeks has been rising sharply, any
delay in closing will drive up mortgage costs and will cause sales can-
cellations where buyers cannot afford the new rate or cannot put up
more equity to keep the mortgage cost down.

Delays and cancellations will have a cascading effect since most

sellers are involved in buying their own new homes, and many of them
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will be faced with double housing expense and may have great diffi-
culty in reselling their homes if a cancellation occurs since the market
has now slowed significantly due to rising interest rates and since
empty homes are much harder to sell. v o

uyers who had counted on moving in on a specific date with their
families must find emergency rentals in a very tight housing market.

Renting the homes they intended to purchase, however, would be a
dangerous solution for the seller; since, if the sale does not go through,
according to the rent control law, the seller must give 90 days notice
to the tenant for repossession and must also accord tenants an elabo-
rate first refusal right on any new sale which may delay a new sale for
several months.

We have a case in hand where a settlement actually did take place,

- papers were signed, the new purchaser moved in, but the bank refused
to send a check to the settlement office, therefore canceling the sale.

The position now of the would-be purchaser who was in the building is
anomalous. We really don’t know what his situation is. He is in there
rent free. If the sale is canceled, the owner is in a very difficult legal
position. This is just one of the examples that we are faced with.

Some purchasers who have had their sales delayed may face serious
tax consequences if the deadline date for reinvesting funds from the
sale of their former residence passes in this interim.

. The acute distress suffered by families and individuals facing these
disruptions has a direct impact on others as well, notably their em-
ployers. The Federal Government, for example, depends heavily on
the smooth functioning of the real estate market to facilitate the
transfer of key personnel in and out of Washington. The State Depart-
ment is particularly affected. The housing problems faced by these
personne{, can in turn complicate the functioning of their agencies.

In summary, a number of innocent people are facing hardship be-
cause of the current situation. The cutoff of mortgage funds would be
serious enough in normal times; but, during the times of fast-rising
interest rates, it has much worse consequences. For this reason, we
hope that the Senate will waive the review requirements in this case
and not encumber the waiver action with a change in the District’s
emergency legislative powers.

We feel that such action needs careful consideration for it raises the
question of the entire relationship between the District and the Federal
Government. This relationship may well be in need of readjustment,
but we hope that any such changes will be incorporated in different
legislation and given a thorough review prior to passage.

Thank you for the opportunity to appear before this subcommittee.
That concludes my testimony. :

Senator EacLETON. Thank you very much.

Have you had an opportunity, sir, to consider the methodology that
we use, or are attempting to use, in remedying the District of Columbia
Charter with respect to emergency legislation?

Mr. PeaBopy. Briefly, and as an individual but not as a board.

Senator EagLETON. Speaking for yourself then, as an individual,
and without trying to precisely endorse every comma, semicolon, et
cetera, in our proposal—conceptually, does the approach we have
taken appear to you to be commonsensical? )

Mr. Peasopy. I would say that, if I had my druthers—being from
New England, we have our druthers—I would raise the entire question
of congressional review and raise it in that context. I think this bill does
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not thoroughly address the question. For example, there is no attempt
to define what an emergency is. The new bill would permit the kinds of
emergency that you related concerning the ice cream vendors. It would
not hold that down, as far as I can see, because there is no attempt to
define what an emergency is within the charter now or within the
amendment,.

Senator EaGcLETON. There could be no consecutive emergencies
though. You understand that fact?

Mr. Peasopy. I do understand that fact, but 180 days for some
emergencies have been damaging in some cases. -

Also, I feel that——

Senator EAGLETON. Part of your remedy would be to take the con-
gressional review process out entirely? ,

Mr. Peasoby. %)Vell, I am not enough of a scholar at this point to
understand the entire question. But it would seem to me that the need
to review every piece of legislation is unnecessary, wasteful, and
hampers the District government unnecessarily.

There are definitely reasons for the Federal Government to review
certain legislation of the District which have national impact, which
affect the Federal Government’s activities here. But this is a blanket
review. I think that it is unnecessarily hampering. I think that the
District needs to have more freedom in that regard.

I think that by taking this problem by itself may reduce the need
for an overall review which I think is essential.

Senator EacLeToN. Very good. Thank you very much.

The committee will be in recess for about 5 minutes.

[Recess taken.]

Senator EacLETON. The committee will be in order.

Our next witness is Mr. James E. Murray, general counsel and vice
president, Federal National Mortgage Association.

TESTIMONY OF JAMES E. MURRAY, SENIOR VICE PRESIDENT AND
GENERAL COUNSEL, FEDERAL NATIONAL MORTGAGE ASSOCIATION

Mr. MurraY. Good afternoon, Mr. Chairman.

Mr. Chairman, my name is James E. Murray. I am Senior Vice
President and General Counsel of the Federal National Mortgage
Association, popularly known as Fannie Mae.

I am here today at the subcommittee’s request to set forth the basis
on which Fannie Mae temporarily withdrew from the District of
Columbia conventional mortgage market on November 2, 1979.

In view of the chairman’s remarks, I would like my written state-
ment to be made a part of the record. I will try very briefly to sum-
marize our position.

As the chairman may know, Fannie Mae maintains a nationwide
secondary market in home loans. Fannie Mae has found it necessary
in the current high interest rate environment to monitor much more
closely the usury statutes in the various jurisdictions and how they
may affect the validity of the mortgages we buy.

Thus; in the case of the District of Columbia, we were aware of the
enactment on July 10, 1979 of the first interest rate modification
emergency act. This act, effective for a 90-day period expiring on
October 9, 1979, eliminated interest rate ceilings on mortgage loans.

We were also aware of a subsequent enactment on October 5 of a
second emergency interest rate modification act. This act, effective
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for a 90-day period until January 3, 1980, set the mortgage interest
rate ceiling at 15 percent.

On October 19, 1979, the Superior Court of the District of Columbia
handed down its decision in The Washington Home Ownership Council
v. District of Columbia et al.- The Home Ownership case involved an
application for a declaratory judgment that certain emergency acts of
the District of Columbia Council relating to condominiums were
unlawfully enacted. '

In particular, the court was asked to decide whether the D.C.
Self-Government and Governmental Reorganization Act, the Home
Rule Act, permits the council to successively enact the same or
similar emergency legislation.

In reaching its decision, the court noted:

When the legislative history of the Home Rule Act and the 1978 amendments
thereto is considered, the only natural and logical conclusion that can be reached

is that the Congress did not confer upon the Council the power to enact ““temporary’’
legislation of indefinite duration through repeated use of the emergency power.

The court then concluded, and the court held in its findings:

that the successive enactment of substantially the same substantive provisions
of law through the emergency power, maintaining such provisions in effect for
more than 90 days without a second reading or submission for Congressional
review is, with respect to the statutes at issue before the Court, unlawful.

Of course, the usury statute was not before the court. The basic
legal principle in the Home Ownership case, however, and in the present
usury matter is substantially the same. Similar to the legislation
challenged in the Home Ownership case, the October 5 resolution of
the City Council setting the usury rate at 15 percent was emergency
legislation, succeeding a prior emergency measure on the same subject
without an intervening new emergency. :

Fannie Mae has concluded

Senator EacLEToN. Is it fair to say that the significant difference
between the case before Judge Revercomb, the condo case, where
there were 10 successive ‘‘emergencies,” and the Fannie Mae example—
it is not a case yet—is that with Fannie Mae there were 2 successive
emergencies? And Judge Revercomb did not try to decide how many
emergencies were enough. The Mayor, in one of his remarks, thought
r(x;%ybe 10—I think he said maybe 10 were too many but 9 might be

Mr. Mugrray. Right.

Senator EAGLETON. Anyway——

Mr. MurraY. Actually, Mr. Chairman, the cases are a little bit
closer than that. In the Home Ouwnership case, count one involved a
second emergency enactment. The court ruled that that was invalid.
So, presumably, as the court came down in the holding, even a second
successive emergency act is invalid unless there is a new emergency.
Now, in the case of the interest modification acts, we couldn’t see a
different emergency. The emergency all along was the same in the
District. ,

So, that basically is the reason——

Senator EacLETON. Well, your reading of the Revercomb case and
mine are the same.

Mr. Murray. That’s correct.
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Senator EacLETON. As General Counsel of Fannie Mae, have you
read other cases in other jurisdiction dealing with emergencies?

Mr. MuRraAY. Yes. : :

Senator EacLETON. What is the thrust of the body of the law that
you were able to ascertain? »

Mr. MurraYy. Well, I think the chairman is correct in the belief,
in the opinion, that most of the cases have held that there has to be a
legitimate emergency. There has to be an emergency and it has to be
dealt with. If it is used. as a subterfuge to avoid public hearings or for
some other purpose, then the law is pretty clear that it is an invalid
exercise of tge legislative power. ’

There were many arguments made, and we gave. a lot of careful
thought to it, but we again, operating in a nationwide market, we did
not want to violate the usury law. If a State wants to have a usury law,
that is perfectly all right with us; we are not going to interfere with
that; we are going to obey the law.

Also, in the District, there is the fact that the lender loses all its
interest if it violates the usury law. The argument that we should have
. waited until there is a lawsuit filed didn’t really bear much weight with
us because we are exposed constantly to criticism that we were making
commitments to lenders, that we would purchase mortgages and then
find out later on that they violated the usury law. So, the consequences,
in our view, were too important, too serious not to have acted. We
felt we had to act and act promptly.

Mr. Chairman, that concludes my remarks.

Senator EAGLETON. ‘Are there other States—getting away from the
question of emergency legislation and getting away from the question
of successive emergencies—that have locked in place usury laws with
rates like 10, 11, 12, rates that are pragmatically nonapplicable in
today’s high interest rate money market, where Fannie Mae has had
to shut down its operation? :

Mr. MugrraY. Yes, Mr. Chairman. We are effectively out of
business now, as far as new business is concerned, in some 24 States—
unfortunately, even in your own State of Missouri. Missouri attempted
to set an interest rate, a floating rate, after a great deal of controversy,
and they unfortunately ’IPicked the wrong float.

Senator EacLETOoN. That’s right. We always do that.

Mr. MurraY. Itis now 11:25. As we all know, the market rates are
up around 12.5 or 13 percent. I do not want to get into the philosophy
of the usury laws

Senator EacLETON. No, I understand.

This crisis—and it is a crisis—that is faced here in the District of
Columbia is a crisis shared by some 20-plus other jurisdictions around
the country.

Mr. MugrraY. That is correct. = T

Senator EaGLeToN. I think I can judicially note for the record: I
do not think there is any State legislature currently in session in the
United States today. I may be wrong on that by maybe one or two;
California has long sessions, but certainly Missouri is not in session.
The vast bulk of the States have their legislative sessions beginning in
January. Some have 60-day sessions; some have 90; some have 180
days. But practically all are finished by the month of November.
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Hence, all of those States are in the same dilemma, and there will be
no remedy in those States until next January.

Mr. Murray. That is correct, Mr. Chairman.

I believe the Governor of Arizona has announced that he will call an
emergency session of their legislature.

Senator EacLETON. All these States have the latitude of calling a
special session.

Mr. Murray. Right. That is the only way that any relief could
come. :

We are eager to get back into business in the District of Columbia,
Mr. Chairman. Our charter mandate is to provide liquidity to the
mortgage market. We are not happy. We regret having done what we
did. We felt we had no other option but to do that. We certainly
support.the efforts of the Mayor, the City Council, the administration
and '{})lile Congress in trying to correct this situation as quickly as
possible.

[The prepared statement of Mr. Murray follows:]
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PREPARED STATEMENT OF JAMES E. MURRAY, SENIOR VICE PRESIDENT
AND GENERAL COUNSEL, FNMA

Mr. Chairman and Members of the Subcommittee, my name
is James E; Murray. I am Senior Vice President and General
Counsel of the Federal National Mortgage Association (FNMA).
I am here today at the Subcommittee's request to set forth
the basis on which FNMA, on November 2, 1979, advised lenders
which sell mortgages to our company that we would not
consider the purchase of conventionally financed home loans
on properties in the District of Columbia if those loans are
made pursuant to Emergency Act 3-79, enacted into law on
October 5, 1979, and called into question, we believe, by a
recent ruling of the D.C. Superior Court.

Before discussing the legal considerations involved in
our deqiSion, it would be helpful to say a few words about our
company. FNMA is a Federally chartered, but privately owned,
managed and financed company. We are subject to certain

Federal regulations and, of course, to Congressional

oversight. We pay full Federal corporate income tax.

FNMA operates nationwide. The corporation does not
originate mﬁrtgage loans. Rather, it buys home mortgages
pursuant to forward commitments, generally good for a four-
month period, issued to mortgage bankers, savings and loan
associations, mutﬁal savings banks, commercial banks and
other originating lenders. These lenders have been approved
on the basis of financial capacity and ability to make and
service mortgages.

Based on FNMA's commitment, a lender will, in turn,
commit itself to home builders, real estate agents or to
prospective home buyers to make mortgage loans. FNMA, under
its commitment procedure, is legally obligated to buy those
mortgages delivered by the lender against outstanding
commitments, provided those mortages meet our requirements.

Our operations are not financed, directly or
indirectly, by tﬁe Federal Govefnment, but by funds raised in

the nation's money and capital markets.
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Over the 1last several months, as home mortgage
interest rates have risen, originating lenders have had to
consider more carefully the legal effect, if any, of state
and local usury laws on the residential 1loans they were
making. Because many of these 1laws set interest rate
ceilings below today's market rates, there is currently
little or no conventional léhdiﬁgAin a substantial number of
jurisdictions. Thus, while not trying at all to minimize the
problem now existing in the District, the problem here is not
unique. In fact, the problem is so prevalent that the
Congress is now actively considering legislation that would
preempt state usury laws, not only for government-backed
residential mortgages, such as those insured by the Federal
Housing Administration or guaranteed by the Veterans
Administration, but conventionally financed residential
loans as well.

Maintaining a nationwide secondary market in. home
loans, FNMA has found it necessary in this high mortgage
interest rate environment to monitor much more closely the
usury statutes in the various jurisdictions and how they may
affect the validity of the mortgages we buy.

Thus, in the case of the District of Columbia, we were
aware of the enactment on July 10, 1979 of the Interest Rate
Modification Emergency Act of 1979 (EA 3-52). This
resolution, effegtive for a ninety-day period expiring on
October 9, 1979, eliminated interest rate ceilings on
mortgage loans. We were also aware of the enactment on
Octokber 5, 1979 of the Interest Rate Modification Second
Emergency Act of 1979 (EA 3-79). This resolution, effective
for a ninety-day period until January 3, 1980, set thev
residential'mortgage interest ratebat 15 percent.

The D. CT_Council has now passed_;;é the Mayor has'
signed the Interest Rate ModificationvAct of 1979 (Act No. 3-
119), which is permanent legislation setting the mortgage

interest rate at 15 percent. It is this resolution which is
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the subject of legislation now pending in the Congress in S.
1992, S. 1999, and H.R. 581l.

On October 19, 1979, the Superior Court of the
District of Columbia handed down its decision in The

Washington Home Ownership Council v. District of Columbia et

al. (Civil Action no. 10624-79) (hereinafter referred to as
"WHOC") .

The WHOC case involved an application for a
declaratory judgment that certain emergency acts of the D. C.
Council relating to the sale, acquisition and development of
real estate for cooperative or condominium ownership in the
District were unlawfully enacted. In particular, the Court
was asked to decide whether the Disctrict of Columbia Self-
Government and Reorganization Act - the Home Rule Act -
permits the Council to successively enact the same or simiiar
"emergency" legislation. 1In reaching its decision, the Court

noted that

When the legislative history of the Home
Rule Act and the 1978 amendments thereto

is considered, the only natural and logical

~conclusion that can be reached i;vﬁﬂét the

Conéress did not confer upon the Council
_the power to enact "temporary" legislation
of indefinite duration through repeated

use of the emergency power.
The Court then concluded and held

that ghe successive enactment of substantially

the same substantive provisions of law through the
emergency power, maingaininq such provisions

in effect for more than ninety days without

a second reading or submission fof Congfessional
rev?ew is, with respect to ﬁhe statutes at

issue before the Court, unlawful.
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The validity of the. Interest Rate Modification Second
Emergency Act of 1979 (EA 3-79) was not before the Court in
the WHOC case. The basic legal principle in WHOC, however,
and in the present usury matter is substantially the same.
Similar to the legislation challanged in the WHOC case, the
October 5 resolution of the City Council (EA 3-79) setting
the usury rate at 15 percent was emérgency legislation,

succeeding a prior emergency measure (EA 3-52) -on the same

subject without there being an intervening new emergency. I
believe, therefore, that the holding in the WHOC case casts
serious doubt on the legality of the present D.C. usury
statute.

FNMA will not knowingly purchase a mortgage loan that
has been made in violation of a state or local usury law.
There also are severe consequences imposed on a lender or ao
investor for a violation of the D.C. usury law. FNMA has
concluded that it would not be prudent to continue the
purchase of conventional mortgages in the District where the
interest rate on such mortgages is in excess of 1l percent,
which is the rate contained in the permanent D.C. usury
statute.

I am aware that the D.C. Court of Appeals will
consider an appeal of the WHOC decision. The Superior
Court's decision could be reversed, modified, or it could
well be sustained.

In conclusion, Mr. Chairman, I want to say that FNMA
regreted having to take the action it did. However, pending
a final decision in the WHOC case or the enactment of
permanent legislation resolving the D. C. interest rate
problem, I continue to believe that, as a matter of prudent
legal judgment, FNMA could have taken no other action than

that which it did take.
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‘The legislation now pending before this Subcommittee |
and in the House should resolve the matter. It should remove
the uncertainty which presently plagues lenders, real estate
éalespersons, home builders, and, most importantly, home buyers
and sellers. FNMA certainly sdpports this collective effort
of the City Council, the Mayor, the Administration and the
Congress because we believe that those who wish to buy and
sell property located in the District should have éccess to
home financing and to the benefits of the secondary mortgage
market of which FNMA is a part. FNMA will be pleased to work

'with this Subcommittee to that end.

I will be happy to answer any questions.
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Senator EaerLETON. Thank you, Mr. Murray.

Our next witness is Mr. Philip Brinkerhoff, President, Federal
Home Loan Mortgage Corporation.

There is a vote on the floor. I will be back in a couple of minutes.

Mr. Smariro. Mr. Brinkerhoff, you may proceed.

TESTIMONY OF PHILIP R. BRINKERHOFF, PRESIDENT, FEDERAL
HOME LOAN MORTGAGE CORPORATION

Mr. BrINKERHOFF. I appreciate this opportunity to come before
the subcommittee today and testify on this proposed legislation to
validate the District of Columbia Council’s action raising the usury
limit to 15 percent. Like Mr. Murray, I applaud the action of the
Congress, the Council and the administration in seeking to remedy
this situation. So that investors such as the Mortgage Corporation,
Fannie Mae and others can resume their activities in the District of
Columbia with confidence. v

I would like to present a bit of background on how the secondary
mortgage market operates and the effect of usury ceilings on that
marketplace.

Each year nearly $200 billion in mortgages are originated in the
United States on single family homes. In the District of Columbia
alone there were more than $900 million in home mortgages originated
last year by savings and loan associations.

If all financial institutions had to hold these loans in their port-
folios, the extent of their lending would be limited by the amount of
~ deposits that they can attract, by the repayments they receive on the
mortgages they have already made, and by the amount of borrowings
that they can sustain. Fortunately, the institutions are not limited
in this way, because they have access to the secondary mortgage
market. Last year that market accounted for over $65 billion of mort-
gages in the United States.

The secondary market is made up of such diverse investors as
pension funds, bank trust companies, and insurance companies. When
thrift institutions and other typical mortgage lenders have excess
funds, they will enter this national secondary mortgage market to buy
loans from other parts of the country.

In addition to this, over the last 40 years, Congress has created
three national secondary market entities. These also have played a
very important part in establishing a secondary market nationwide
and creating additional funds for housing.

In 1938, Fannie Mae was created by Congress as a secondary
market entity within the Government. In 1968, the original Fannie
Mae was split, in essence, into two parts. The Government National
Mortgage Association—or Ginnie Mae—remained a part of HUD and
took on the functions of guaranteeing mortgage-backed securities and
buying mortgages at below-market interest rates. Fannie Mae then
became in essence a private corporation with a charter to buy FHA
VA mortgages at market rates.

By 1970, all of this activity in the FHA and VA markets had cre-
ated a well-established national secondary market. FHA and VA
mortgages then were originated on standardized forms. Because of
their uniform nature, institutions all over the country were capable
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and desirous of buying FHA and VA mortgages, and they were
traded with real ease all over the country.

Unfortunately, there was no commensurate secondary market in
conventional mortgage loans, even though such loans accounted for
about 85 percent of all mortgage loans made nationwide. In 1970,
Congress created the Federal Home Loan Mortgage Corporation—
Freddie Mac, as it is commonly known—of which I am the president,
with the purpose of increasing liquidity in the secondary market for
conventional loans.

At that time, Fannie Mae was also authorized to purchase conven-
tional loans in the secondary market.

Our corporation, the Federal Home Loan Mortgage Corporation,
was established with an initial $100 million of capital from the 12
Federal Home Loan Banks and established with the board of directors
consisting of the members of the Federal Home Loan Bank Board,
who are appointed by the President and confirmed by the Senate.

These three corporations—GNMA, FNMA, and the Mortgage
Corporation—provide a means of accomplishing two purposes. One
is to take funds from areas of the country where they are in excess
and supply them to areas where there is a deficit of funds. The second

is to bring new money into housing from areas outside the housing
sector altogether.

Last year the three entities purchased over $20 billion in mortgage
loans, about $7.5 billion of which was purchased by the Mortgage
Corporation.

With respect to the District of Columbia, so far this year we have
urchased about $73 million in mortgages from 14 different District
enders active in our programs, compared to about $66 million last

year. So, we have been more active in the District of Columbia
during this particular year. A

It 1s ha,r£ to get an exact count on that because the $73 million
reflects lenders located in the District of Columbia that have com-
mitments to sell mortgage loans to us. Some of these may be making
loans on properties in Maryland and Virginia. By the same token,
some Maryland and Virginia lenders may be making mortgages on
District of Columbia properties. I think that is a pretty close estimate.

The way our program operates is that each week we hold an auction
at which lenders submit bids to sell mortgages to us. We determine
the volume of those bids that we can accept by looking at economic
conditions generally, considering the volumes of bids that we receive
and the support that we think is needed by the housing marketplace.
Also, the amount of mortgages that we can purchase is determined by
the amount that we can sel%at any given period of time.

The Mortgage Corporation has a %imited capital base and does not
receive appropriations from Congress from the Federal budget. So, we
have to, as a business policy, balance the purchases of mortgages with
sales of those mortgages in the marketplace. :

Since we have been founded, we have purchased over $20 billion in
mortgage loans. We have sold most of those or provided financing for
most of those purchases by selling mortgage-backed securities in the
general capital marketplace. These mortgage-backed securities, which
are know as participation certificates and guaranteed mortgage
certificates, are sold to many investors. who otherwise would not
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invest in mortgages—such as bank trust accounts, pension funds, and
insurance companies, and even thrift institutions when they have
excess funds that they cannot put to use in their own communities.

In order to sell those mortgage-backed securities to such a broad
class of investors, it is necessary for us to price them competitively
with other kinds of competing investment opportunities for those
investors. All of you are, I think, painfully aware of what has happened
in the last few weeks in the capital marketplace in terms of interest
rates. That is reflected in the fact that last Friday the yield at which
we purchased mortgages was 13.22 percent.

This is a yield that is fairly comparable with other secondary market
investors all over the country. It basically has to compete, as I said,
with other kinds of investment opportunities that are available in the
marketplace.

Unfortunately, when usury ceilings preclude the origination of
mortgages at rates that are competitive i this kind of environment,
many lenders are locked out of the marketplace altogether. Also
unfortunately, usury laws are at their most damaging at particular
points in the cycle where interest rates are rising fastest. In this type
of an environment, savers are prone to withdraw their funds from
thrift institutions and invest in other types of instruments in the
capital markets.

Secondary market investors such as ourselves, who would like to
provide additional sources of liquidity to lenders and to serve those
needs, find themselves unable to do so if the lenders cannot originate
mortgages at competitive rates.

Senator Eagleton asked about States that are restricted now by
usury limits. As an attachment to the testimony, I have listed 24
States that are indicated by the U.S. League of Savings Associations
as having rates of 13 percent or below and consequently would be
impacted by the current interest rate environment. Lenders in all of
these States now are effectively precluded from the secondary market
because of their inability to offer competing rates.

In those States, even when lenders do experience savings inflows,
the costs of those savings are such that it often makes it impractical
for them to offer mortgage loans at rates that are less than those
prevailing in other parts of the country.

You are undoubtedly award that, since June 1978, this cost has
increased very dramatically. A great deal of the new sources of funds
for savings and loan associations and other depository mortage lenders
have come through money market certificates. This has, on the one
hand, helped us sustain the savings inflows to thrift institutions. On
the other hand, it has been very high-cost money tied to the 6 month
Treasury bill rate. That rate now is in excess of 12 percent. In that
kind of an environment, where lenders are paying 12 percent or more
for their funds, they are reluctant to make loans at rates below 12
percent where usury laws dictate that situation.

One of the things that happens in an area where usury laws have
this impact is that mortgage lenders who are severely impacted by the
usury situation will take their funds and invest in mortgages from
other areas of the country that are not affected by usury. That, for the
local jurisdiction that is affected by the usury, has the unfortunate
effect of transferring funds from out of that area to another area

60-238 0 - 80 -~ 8
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of the country, with all that means for that area’s economy, construc-
tion activity, housing and what have you.

What this all means is that, in the environment we are now in,
basically all facets of mortgage lending have been tied into a nation-
wide kind of an environment, and—— -

Mr. Smapriro. Mr. Brinkerhoff, If I could interrupt, I notice, as
you move from your background into tying it into the current situa-
tion, I would like to suspend for a couple of minutes until Senator
Eagleton comes back. He is particularly concerned about this. He
should be back from his vote momentarily.

Mr. BrRINKERHOFF. Fine.

[Recess taken.]

Senator EaGgLETON. Mr. Brinkerhoff, you may continue.

Mr. BriNkERHOFF. Thank you, Senator.

Just to recap in a sentence or two what I have been previously
discussing, we are providing a little background for this discussion
in terms of the operation of the secondary mortgage market, of which
the Mortgage Corporation is a part.

Basically, the point that I was illustrating by the background
material was that the mortgage market has become very much a
national marketplace now, tied to interest rates in the capital markets
and nationwide. Mortgage lenders are severely restricted in areas
where there are usury laws that restrain the free movement of mort-
gage rates. .

One of the impacts of that is that those lenders often have to take
those funds and invest them in other areas of the country that are
not impacted by usury limits. That transfers capital out of that
particular locality such as the District of Columbia and has an im-
pact on construction ‘activity and housing, as you have heard from
other witnesses here today. i

With respect to situations where there are not usury laws in effect,
competition in those areas among mortgage lenders tends to hold the
mortgage rates in those areas to rates that prevail generally across
the country. This competition basically provides the same kind of
protection to consumers that usury laws were originally intended to
give. I think the States of Maryland and Virginia, where there are
no ﬁsury laws now, are a good example of how that marketplace
works.

In this respect, the Corporation has taken an active role in support-
ing Federal preemption otP State usury ceilings. As you know, Senator,
in the Depository Institutions Deregulation Act, which was passed
by the Senate earlier this month, there was a Federal preemption of
State usury laws.

With this background, I want to turn to the events of last week
and our part in what has happened. o

Senator EagLETON. Would it be fair to say that, in the interest of
time, the decision process that you went through was somewhat
iz[lalggous, if not identical, to the decisionmaking process by Fannie

ae?

Mr. BRINKERHOFF. Yes, sir, completely.

Senator EAaGLETON. And it was done for about the same reasons
as Fannie Mae made their decision?

Mr. BRINKERHOFF. Yes, sir. That would be correct.
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Senator EAGLETON. Are you a lawyer?

Mr. BRINKERHOFF. Yes, sir.

Senator EacLETON. Do you have a general counsel at Freddie Mac?

Mr. BRINKERHOFF. Yes. . :

Senator EacLEToN. Did the General Counsel advise you, based on
the Revercomb decision, although not directly a case in point dealing
with usury laws but nevertheless the rationale of the Revercomb
decision, that further lending by Freddie Mac might be subject to
legal challenge?

Mr. BRINKERHOFF. Yes, Sir.

Senator EacLeEToN. Did your General Counsel examine the body of
law in other States that had dealt with either the frivolous exercise
of an emergency clause or the continuous and successive exercise of an
emergency clause?

Mr. BRINKERHOFF. | am not aware of that particular issue.

Senator EacLETON. Did he give you a legal opinion in writing, your
General Counsel?

Mr. BrinkerHOFF. | am not aware that I have a legal opinion in
writing, but I discussed it with him in great detail.

Senator EacLETON. Were your conversations with him totally oral?

Mzr. BriNnkeEROFF. Basically, because we made our decision the day
after Fannie Mae made its decision. We were operating in an environ-
ment where we had to quickly review that as well as the Revercomb
decision and come to a conclusion as to what we were going to do in
that situation.

We basically found that, while the usury situation and the Rever-
comb case are obviously not identical, there is a reasonable correla-
tion between the situations there. We did not feel it was prudent for us
to continue in the marketplace in that kind of environment. .

Senator EAGLETON. Is %reddie Mac out of business in some 20 other
States because of the usury laws that have been outstripped by the
forces of the money market?

Mr. BrinkeruOFF. In effect.

We have attached to our testimony a list'of 24 States that are now
affected. Institutions there can discount loans and sell them to us,
3ut tilt is a substantial loss to the institutions. They generally will not

o that.

Senator EacLeToN. As far as I am concerned, that summarizes
the points that I would be interested in hearing, unless you have
something else you would want to add, Mr. Brinkerhoff. We will make
the entirety of your statement a part of the record following your
testimony.

Mr. BrinkeERHOFF. I would just like to add that we were interested
to make sure that the legislation that was before the House and the
Senate would cover loans made between October 5 and such time as
the legislation becomes effective. Our General Counsel has reviewed
this legislation and is satisfied that that is the case; there will not be
that hiatus in there.

We support very strongly a prompt action to enact this kind of
legislation so that we can be active again in the District of Columbia
marketplace. It has been a good market for us. We would like to be
active in it.

Senator Eacreron. Thank you very much, Mr. Brinkerhoff.

Mr. BrinkeraOFF. Thank you.

[The prepared statement of Mr. Brinkerhoff, with attachment,
follows:]
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PREPARED STATEMENT OF PHILIP R. BRINKERHOFF, PRESIDENT,
FEDERAL HOME LOAN MORTGAGE CORPORATION
Mr. Chairman and members of the committee, I appreciate
the opportunity to testify before you today on proposed
legislation to validate the District of Columbia Council's
action raising the usury ceiling to 15 percent. I applaud
the committee's action in moving swiftly toward passage so
that investors will be able to return to the D.C. market
with confidence.

Before discussing the events of the past few weeks, I
think some background information on the secondary market
and the effect of usury ceilings would be useful.

Each year, nearly $200 billion in mortgages are originated
on single family homes across the country. In the District
of Columbia, nearly $900 million in home mortgages were
originated last year by savings and-loan associations.

If financial institutions had to hold these loans in
their portfolios, the extent of their lending obviously
would be limited by the amount of savings deposits they
could attract, loan repayments they would receive, and
borrowings. Institutions are not Iimited in this- way,
"however, because they can sell their loans in what is known .
as the secondary mortgage market. Last year, over $65 billion
worth of mortgages were sold in the national secondary
market. )

The secondary market is made up of such diverse investors
as pension funds and insurance companies as well as traditional
mortgage lending institutions such as savings and loan asso-
ciations which have funds in excess of those needed to meet
local lending demand. This portion of the secondary market
is called the private market.

In addition, over the last four decades, Congress has
created three secondary market corporations, which in large
part have been responsible for the growth of the private
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market, and have also provided an important secondary market
outlet in their own right.

In 1938, Congress created the Federal National Mortgage
Association as a secondary market entity within the govern-
ment. In 1968, Congress split the original FNMA into two
corporations. The Government National Mortgage Association
was made a corporation within HUD to buy mortgages at below
market interest rates and to guarantee mortgage-backed
securities issued by lenders. At that time, FNMA became a
private corporation to buy market rate FHA and VA mortgages.

By 1970, the secondary market for FHA and VA ﬁortgages
was well established by these two corporations. FHA and VA
loans were originated on standardized forms. Because of
their uniform nature, financial institutions not only sold
them to FNMA and GNMA, they also bought and sold them among
themselves with relative ease. ) )

There was no significant Secondary market activity in
Convénticnal loans ‘at that time, and each lender had its own

"“forms and standards that varied widely.

) In 1970, Congress created the Federal ﬁome Loan Mortgage
Corporation to increase the liquidity of the conventional
mortgage, and to provide a secondary market for such loans.

At that time, FNMA was also authorized to purchase conventional =~
loans. The Federal Home Loan Mortgage Corporation was
established for public and socially beneficial purposes and
structured to operate as a corporation. It was capitalized
with $100 million from the Federal Home Loan Banks, which
are its only shareholders. The members of the Federal Home
Loan Bank Board constitute the board of directors for the
corporation. The board, of course, is appointed by the
President of the United States.

-2-
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These three corporations--GNMA, FNMA, and the Mortgage
Corporation--provide a means of transferring funds from
areas of the country which have excess funds to lend to
regions where loan demand exceeds deposits. The three
corporations purchased over $20 billion in mortgages during
1978, with the Mortgage Corporation accounting for $7.5
billion of that.

So far this year, we have purchased $73 million in
mortgages from the 14 District lenders active in our programs
(12 savings and loan associations, one commercial bank and
one credit union). This compares with $66 million for 1978.

These figures do not reflect the exact voiume of mort-
—gages we've purchased that are secured by properties in the
District, but they are probably a close estimate. Lenders
in D.C. can also originate lodns on properties in Maryland
and Virginia and lenders in Maryland and Virginia, of course,
can also lend on properties in the District.

Each week, the Mortgage Corporation holds an auction
in which lenders submit bids to sell their mortgages to us.
We determine the volume which we will buy each week based on
the volume of bids received, the level of support needed by
lenders and the €conomic outlook. The amount we purchase is
also governed by the volume of mortgages we believe we can
sell in a reasonable period of time. Since the ¢orporation
has a limited capital base and does not receive operating
funds from the Federal budget, we must balance our purchases .
of mortgages with our sales.

Since its founding, the corporation has bought over
$20 billion worth of mortgages and resold most of them in
the form of pass-through securities. Our basic securities

-3-
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are called Participation Certificates and Guaranteed Mortgage
Certificates. They are designed to attract investors that
generally would not invest in mortgages--such as pension
funds, insurance companies and trust departments of com-
mercial banks. When thrift institutions have funds in excess
of loan demand, our securities provide them with another
means of investing in mortgages.

In order to sell our securities, we must price them so
they compete favorably with many non-housing securities such
as corporate bonds. All of you are painfully aware of what
is currently happening in the capital markets. Because of
current market conditions, the weighted average yield at our
auction of last Friday was 13.223 percent.

The yields we are requiring are not appreciably different
from those required by other secondary market investors--both
non-housing investors such as pension funds and those few
uflnan01a‘ lnstltutlons whlch "do have funds to invest.

Such investors are not willing to forego investments at today s
high yields to invest in mortgages originated at much lower
rates.

Where usury ceilings preclude origination of mortgages
at rates competitive in the capital markets, lenders are
locked out of the secondary market because they cannot meet
investors' yield demands without discounting the loans.

Such discounting could create substantial losses for lenders
and would be in conflict with the institutions' fiduciary
responsibilities to depositors.

uUnfortunately, usury ceilings which are lower than
realistic market rates are most damaging at points in the
economic cycle when the secondary market is most needed by

-4~
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lenders. When short-term rates in the capital markets rise,
as they have been doing for some time, many savers withdraw
their funds from thrift institutions and invest in capital
markets. At such times, secondary market investors are a
vital source of liquidity to lenders who want to continue
serving homebuyers' needs. - If lenders could originate at
competitive rates, they could sell their loans to the Mort-
gage Corporation or to other secondary market investors and
then reinvest the proceeds in new mortgages.

According to the United States League of Savings Asso-
ciations, S&Ls in at least 24 states are restricted to rates
vjﬂgfiig'ééféeht”ok;IeSs'by’¢grrédt_qsury ceilings. (A list of
these states is attached.) Lenders in those states cannot
effectively use the secondary market, and as a result, home.
lending has slowed to a virtual standstill.

Even when lenders do experience savings inflows, the
high cost of savings deposits in times of tight credit makes
it impractical for them to make mortgage loans at rates far
below those prevailing in most areas of the country. Since
June 1978, this cost has increased dramatically. Since that
time, Money Market Certificates (MMCs) have been used exten-
sively to sustain savings inflows to thrift institutions in
the face of sharply rising interest rates in:g§mpét{ng:t:- h
short-term debt markets. Maximum rates permitted to be
offered on MMCs are tied to the weekly auction rate on six-
month U. S. Treasury bills. Thrift institutions using MMCs
to attract funds for mortgage lending now have to pay rates
in excess of 12 percent for these funds. As a result, their
overall cost of funds is such that lenders are reluctant to
make loans at below market rates.

—5—
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Normally, mortgage lenders. severely affected by
usury ceilings refrain from making loans in their own local
markets, and instead, invest in securities or highe;;Yielding
mortgages. from other paits of the country, to the extent per-
missible under federal and state regulations. In effect, then,
funds generated from savers within the state are made available
to borrowers outside state boundaries. Obviously, the transfer
of local funds out of state will do damage not only to housing
and construction activity in the state, but also to other
sectors of the state's economy, or in this case the District.

As you can see from the above discussion, all facets of .
the nation's home lending delivery system have become closely
tied to prevailing market rates across the country. The
activities of the Mortage Corporation and others have produced
a f@:jiy:national market. In today's national market, competi-
tion among lenders will hold rates at levels consistent with
rates generally prevailing across the country. This competition
provides the same protection to consumers that state usury ceil-
ings were originally intended to give. This has been demonstrated
in several states where usury ceilings have been removed.

Maryland and Virginia are two prime examples near at hand.

The corporation has taken an active role in supporting
federal preemption of state usury ceilings for all mortgages.
As you khow, the Depository Institutions Deregulation Act of
1979, which was passed by the éenate earlier this month,
contained such a preemption.

With this background, I will now turn to the events of
last week. Your staff asked that I go into some detail about
the decision we made to suspend purchases of mortgages secured
by properties in the District of Columbia if effective interest
on the mortgages exceeds 11 percent and the mortgages were

closed on October 5th or later. Prior to FNMA's announcement,
- !
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we had not analyzed the October 19th District of Columbia
Superior Court decision in the case of The Washington Home
Ownership Council, Inc., v. District of Columbia, concerning

emergency condominium conversion legislation.

FNMA's decision reflects a reasonable interpretation
of the consequences of the condominium conversion decision,
although there are factual distinctions between the condominium
situation and the usury situation that could lead a court to
uphold the emergency usury legislation. Once FNMA made its
announcement, the chance that a borrower might sue was
increased. This is a very important consideration for the
corporation because of our need to sell virtually all of the
mortgages we purchase. We would have to provide an opinion
to our investors that there is no reasonable possibility that
such a borrower's suit could be successfully prosecuteéd.
There is enough similarity between the use of the emergency
authority in the condominium situation and its use in the
usury situation that we cannot give an unqualified opinion.
Lenders wishing to sell to us cannot warrant that the loans
are clearly not usurious. We therefore had no choice but
to suspend purchase of D.C. loans.

The 14 D.C. lenders participating in our programs cur=-
rently hold outstanding commitments to deliver $26 million
worth of mortgages to us. To date, we know that at least
$6.5 million of the loans they intended to sell to us are
D.C. properties and carry rates in excess of 11 percent.
These commitments represent a significant level of home lend-
ing to citizens of the District. Naturally, the lenders who
are holding them are concerned because of the effect upon
their financial planning and liquidity.

-7 -
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When we accept an offer to sell us mortgages, we do
not know where the mortgaged properties will be located.
The offer is simply for a certain dollar amount and yield.
The lender can include loans from various jurisdictions.

Under most of our purchase programs, delivery under:
commitments is mandatory.

Our regional office is working individually with the
seller/servicers affected by the unusual circumstances of
this case. We're offering D.C. area sellers options along
the following lines:

(1) They may deliver loans on properties in Maryland
and Virginia;

(2) They may seek an extension of their commitment
contract in anticipation of a legislative remedy;

(3) They may give a partial delivery of Maryland and
Virginia mortgages and inform us that they had planned to
meet the remainder of the commitment with loans on District
properties;

(4) They may deliver no loans after informing us that
they had planned to meet the entire commitment with District
loans.

In the latter two cases, there will be no penalty for
failure to deliver.

The D.C. Council legislation which would be made
permanent by the bill before you will apply to loans made
on or after October 5th. This legislation should clarify

-8-



120

the legal status of loans originated at rates in excess of
11 percent between October 5th and the effective date of
your bill. Our general counsel has examined the House
Committee's language, which I understahd your bill tracks,
and has assured me that it adequately addresses loans made
during this period.

In closing, I want to stress that the Mortgage Corpor-
ation is.anxious to resume its support of the District's
housing market. I urge you to act promptly in sanctioning
the City Cbuncil's action raising the usury ceiling to

15 percent.

I will be happy to answer any questions.

States with Usury Ceilings Below 13% Affecting
Savings and Loan Associations*

Arizona South Dakota
Arkansas Washington
District of Columbia Wisconsin
Hawaii Georgia
Idaho Illinois
Kansas Iowa
Missisissippi Minnesota
Louisiana Missouri
Nebraska New York
New Jersey Pennsylvania
New Mexico Texas

North Dakota Vermont
Oregon

*Source: U.S. League of Savings Associations

_9_
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Senator EacreEroN. Mr. Walter Mess is president, Mortgage
Bankers Association of Metropolitan Washington.

TESTIMONY OF WALTER L. MESS, PRESIDENT, MORTGAGE BANKERS
ASSOCIATION OF METROPOLITAN WASHINGTON

Mr. MEss. Mr. Chairman, thank you for the opportunity to appear.

My name is Walter L. Mess. I am president of the Mortgage
Bankers Association of Metropolitan Washington, which represents
155 mortgage banking firms operating in the Washington, D.C.,
metropolitan area. ’ :

Much of what I have to say has already been said by you and by
others. However, I will proceed; it is short.

As this subcommittee is aware, mortgage lending in the District of
Columbia has come to a virtual standstill. This situation stems from
the uncertainty created by a recent decision of the D.C. Superior
Court which, at least arguabley, casts doubt on the legality of the
Interest Rate Modification Second Emergency Act of 1979. It was
pursuant to that act that the District of Columbia City Council pro-
vided a 15-percent interest rate ceiling for loans secured by first
deeds of trust

Senator EAGLETON. Are you an attorney, Mr. Mess?

Mr. Mess. I have legal degrees; yes, sir. I am not a practicing
attorney. '

Senator EacLETON. Does the Mortgage Bankers Association have
a legal counsel? :

Mr. MEss. It does.

Senator EacLETON. Did your legal counsel supply anything to you
in writing after the Revercomb decision?

Mr. MEss. No, sir. We had a meeting with general counsel. It was
decided that he had some question in his mind as to whether or not
it could be applied, but there was a good argument that the decision
had good grounds; however, there was room for a suit. :

Senator EacLeToN. Would it be fair to say that, at the very least,
the Revercomb dicision is unsettling insofar as the usury rates of the
District of Columbia are concerned? ' '

Mr. M=uss. Yes, sir.

Senator EacLeToN. That almost goes without saying based on the
testimony of Mr. Murray and Mr. Brinkerhoff; does it not?

Mr. MEss. That is right. ,

Senator EagLETON. And, as long as it is unsettled, that has to
dis}tlurb you, as the president of the Mortgage Bankers Association;
right? B

ng. Mazss. It does. As a matter of fact, we argued for no lid at all,
as we had worked for in the State of Virginia and in Maryland.

Senator EacLETON. I take it your association wants immediate
and prompt action on the question of the usury rate. Is that correct?

Mr. MEss. Yes. ‘ ’

Senator EacLEToN. Has your association, as an association, taken
any position with respect to remedying the emergency powers section
of the D.C. Home Rule Act? -

Mr. MEss. We have, and I have addressed it here.

Senator EacLeron. OK; go to that.
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Mr. Mess. As a consequence of this uncertainty, the Federal Na~
tional Mortgage Association (FNMA), the Federal Home Loan Mort-
gage Corporation (FHLMC) and many private investors have cut off
the purchase of first mortgage loans secured by D.C. properties made
after October 5, 1979, where the interest rate exceeds 11 percent. This
action has effectively eliminated the secondary mortgage market as a
source of funds for the Housing Industry.

Mortgage banking firms cannot continue lending activities to de-
liver home loans into the secondary market. Therefore , at the present
time, there is not a single mortgage banker obtaining new commit-
ments for home loans in the District of Columbia.

This shutdown of home lending by mortgage banking firms combined
with the reluctance of institutional investors to participate in home
mortgages is having a potentially disastrous effect upon the home-
buying and home-selling public in the District of Columbia. Without
the ability to obtain financing, purchasers are unable to fulfill existing
contracts and potential purchasers are unable to enter into sales
agreements.

We have some numbers dealing with that at the moment. They
approach $30 million. They are merely guesstimates and inferences,

In response to this crisis, the House District Committee last week
favorably reported a bill, H.R. 5811, introduced by D.C. Delegate
Walter Fauntroy, Congressman Michael Barnes of Maryland, and
others, which would waive the 30-day congressional review period
with respect to the Interest Rate Modification Act of 197 9, the perma-
nent legislation raising interest rates to 15 percent. Upon passage of
H.R. 5811 by the House of Representatives and similar legislation by
the Senate, the permanent D.C. usury legislation will become effective

“upon signing by the President. We had hoped to have this action
accompﬁshed by the third week in November.

However, it 1s now our understanding that this subcommittee will
consider expanding the legislation in an attempt to not only accomplish
a waiver of the 30-day congressional review period but also to amend
the District of Columbia Self-Government and Governmental Re-
organization Act—the Home Rule Act—to modify the provisions
relating to the-power of the city council to enact emergency legislation.

On t%le question of revising the provisions relating to the powers of
the City Council to enact emergency legislation, recent events have
demonstrated a need to study the current provision in light of actual
experience. ,

%Ve are concerned that expansion of the scope of the House bill may
entail additional hearings in the House, resulting in time delays, which
will in turn delay reso%ution of the critical situation with respect to
mortgage lending in the District of Columbia.

We had felt that, because of the things that have come before the

- House and the Senate which are probably of more national and inter-
national need, that this would be delayed probably 6 months or
maybe even forever. ' s

. We would respectfully urge, Mr. Chairman, that this subcommittee
report out a bill identical to the version approved by the House Com-
mittee on the District of Columbia without delay. The speedy enact-
ment of such legislation will allow us to get on with the business of
home mortgage lending.
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The very legitimate concerns relating to the adequacy\ of the
emergency legislative powers of the District of Columbia City Council
should be the subject of separate legislation so that any delay attend-
ant to the consideration of such a substantive change to the provisions
of the Home Rule Act will not encumber a quick resolution of the
lending crisis.

I do admit that there are the two crises, and I agree with you
totally because I believe that is the body of the law. However, the
attempt to put these together may delay the situation. And it is
only on that basis, simply because I have a smattering of the way
these things are handled here. You, of course, believe that it can be
handled rather quickly. I believe it will have to be addressed. I be-
lieve there is room. But I do know that there are certain situations in
the emergency acts that do become repetitive.

You raised the question and I know just enough about it to give you
some idea of why the emergency acts occur on the alley closings. It
has to do with zoning. It is a question of the chicken and the egg.
You’'ll see the emergency act done in order that the alley can be
vacated so they can present their total plans, bring it back for the
whole operation to take place. It is a chicken and egg set of circum-
stances. _

That particular question needs some clarification. It might not be
. the real good example as the ice cream case. The ice cream case could
actually have been, as you called it earlier, some shootouts going on.
Maybe there is some reason for that. Ten—I have to agree.

That is my feeling on it. I am open to any questions. I will try to
answer.

Senator EacLETON. Do you own an apartment building in the Dis-
trict of Columbia?

Mr. Msess. I did and sold it.

Senator EagLETON. Before or after rent control?

Mr. Mgss. Quite some time ago, after I had taken a $150,000 loss.

Senator EaeLETON. If you owned an apartment building today
and were thinking of converting it to a condominium, what would
your feelings be about the subject matter before this subcommittee?

Mr. Mgss. I believe it is private property. It should have the
opportunity to be sold like an automobile or my suit.

Senator EaeLETON. But, if you owned that apartment building
today and were thinking of converting it to a condominium, in light
of the Revercomb decision, where would you he?

Mr. Mess. I would be unsettled.

Senator EacLETON. Should not that matter be settled?

Mr. MEss. Immediately.

Senator EacLeroN. Should we await the ponderous nature of
appellate review?

Mr. Mzss. No.

I really applaud what you are attempting to get done. But I think,
if it is done, 1t ought to be done separately, if it could be done separately.
It might take—what—2 years to have 1t done, to settle it separately?

Senator EacLeToN. If that is the rapidity with which we can re-
spond, then the Republic is in danger.

Mr. MEss. Are you under the firm belief that the District is a
special case and that handling it simply the way you are doing it will
handle this whole situation for the District?
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Senator EacrLeToN. I do.

Mr. Mzss. And that they have no special reason—we believe there is
some delay here. What do you think the time delay might be, Senator?
That was our main question: The delay.

Senator EacLeTON. Well, I could pass my bill in the Senate tonight.
We are holding the House bill at the desk. If I do obtain Senator
Mathias’ agreement, we can go call the bill up from the desk, add my
amendment to it, and it will be in the House of Representatives
tomorrow. :

b Mr. Mess. So, theoretically, our theory of delay doesn’t have much
asis?
- Senator EacLETON. Not as I see it, because the Senate can act
tonight or, at the very latest, tomorrow.

Mr. Mess. If it wouldn’t happen that time, what would be the
element: 3 months?

Senator EacLeron. Well, the House has expressed interest in this
subject matter. Even Delegate Fauntroy, who supports the position
of Mayor Barry and Mr. Dixon that we uncouple these two proposals,
says that my proposal or the concept needs an expeditious remedy.
Anybody who reads the Revercomb decision and juxtaposes the deci-
sion against the track record of the City Council and its frivolous
exercise of the emergency clause realizes that the whole host of city
j(ﬁdinimces of the District of Columbia are, for all practical purposes,

egal.

I\%Ir. Msgss. So are a lot of—

Senator EAGLETON. And I am not terribly concerned about the ice
cream vendor ordinances. I do not think whether you can sell an
Eskimo pie on the left-hand side of the street or the right-hand side of
the street is going to make a heck of a lot of difference. But there are
some very serious matters dealt with by the District of Columbia
City Council. We intended that when we enacted the Home Rule
Charter.

There are two very serious ones that we instantly know of: The one
before us today, the usury law; the one that was before Judge Rever-
comb a few weeks ago, the condo law.

Anything that has an emergency clause on it is presumptively illegal
now.d Judge Revercomb stayed the effect of his opinion, but his opinion
stands.

His opinion is clearly right. It tracks with a large body of law out
of a whole host of States. The District is going to lose its case.

The Corporation Counsel, in previous opinions to the city govern-
ment, told the City Council that successive emergency enactments
put enactments of the City Council in judicial jeopardy. '

- Mr. MEess. I have one question. Would this 6 months that you are
placing on it—could not they do it again in 6 months? :

Senator EacLETON. No. :

Mr. M=ss. I read all the way through. What is to prevent them
from-doing emergency legislation?

Senator EacLETON. The weight of the Revercomb decision, which
really encompasses common law with respect to successive emergen-
cies. There are not successive emergencies dealing with the same
subject matter, absent an intervening event. What 1s an intervening
event: tornado, hurricane, earthquake—some significant change in
the factual climate that would constitute a second emergency. When




125

there are either traumatic or unforeseen changes in the factual cir-
cumstances, then you can have a successive emergency because new
facts have been developed.

There were no new facts that developed with respect to condos. It
is a philosophical issue. It can be debated on both sides whether they
should permit apartment owners who own fee simple title to convert
to condos. Then you argue whether title to that property is free and
absolute, and whether it is the title holder’s prerogative to do with it
what he will, subject to the lease. Or you say that there is an over-
riding public interest that transcends the right of private property,
and the public has a right to intervene by legislation.

You can argue that case philosophically. Mike Dukakis may some-
day have it on ‘““The Advocates” show as a debate. But there is no
successive emergency over the issue. It is the same set of facts before
the City Council on 10 consecutive occasions.

Judge Revercomb was clearly correct. Every court in the land would
agree with it. To leave this matter unresolved and leave all this legis-
lative outpouring from the City Council up in the air, I think, is a
serious mistake.

Mr. MEss. That concludes my testimony, unless you have some
additional questions. ,

We have some numbers that we have put together, but I think
that doesn’t go to the point. We know that those exist.

Thank you very much.

Senator EacLEroNn. Thank you.

Our next witness, Mr. Thomas J. Owen is chairman of the board and
president, Perpetual Savings and Loan Association.

TESTIMONY OF THOMAS J. OWEN, CHAIRMAN OF THE BOARD AND
PRESIDENT OF PERPETUAL FEDERAL SAVINGS AND LOAN ASSO-
CIATION OF WASHINGTON, D.C., REPRESENTING THE METRO-
POLITAN WASHINGTON SAVINGS AND LOAN LEAGUE ‘

Mr. Owen. Good afternoon, Mr. Chairman.

My name is Thomas J. Owen. I am chairman of the board and
gresident of Perpetual Federal Savings and Loan Association. I appear

efore you representing the Metropolitan Washington Savings and
Loan League. This league is composed of 20 savings and loans serving
the savers and home seekers of the District of Columbia and the
metropolitan area.

On behalf of our industry, Mr. Chairman, I would like to urge
immediate congressional passage of legislation waiving the 30-day
coggressional review period for the Interest Rate Modification Act of
1979. . - ~

On October 5, 1979, the District of Columbia City Council enacted
by emergency legislation this act establishing a 15 percent usury
ceiling for District of Columbia home loans secured by a first deed of
trust. On November 2, 1979, the Federal National Mortgage Associa-
tion issued notice to all sellers of conventional loans in the District of
Columbia that it would no longer consider the purchase of conven-
tional home loans. On November 7, the Federal Home Loan Mortgage
Corporation followed a similar tack.

60-238 0 - 80 - 9
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As a result of these actions, there currently exists no secondary
market for the sale of District of Columbia mortgage loans. Without
this source of capital, Washington savings and loan associations can
?nlﬁ rely on savings deposits as the principal source of mortgage loan

unds. : , :

Unfortunately, savings outflows have been extremely heavy in the
Washington area since iugust of this year. For example, in August of
1979, withdrawals exceeded deposits by some $12 million. In Septem-
ber, they exceeded deposits by some $33.8 million. In my own particu-
lar- institution, whose experience is similar to that of other D.C.
institutions, deposits have only exceeded withdrawals three times in
the past 19 months. :

Without the secondary market, D.C. savings and loan associations
do not have the funds available to make mortgage loans and are thus
not accepting any applications for D.C. mortgages at this time.
Without the permanent usury legislation passed by the District of
Columbia on November 6, 1979, the 603 loans representing over $39
million committed by Washington savings and loans since October 5
cannot be closed without the risk that these loans cannot be sold in the
secondary market. Another 262 loan applications taken into processing
during this period of time but not yet committed are frozen in the
application pipeline and must remain there.

‘While we could talk about the millions of dollars in loans in jeopardy,
I would prefer to talk about the hundreds or even thousands of District
of Columbia families who expected to be in their homes for Thanks-
giving and Christmas. These families are the real victims of industry’s .
mability to close and sell mortgage loans made in the District of
Columbia. These families deserve our utmost effort to immediately
provide the funding necessary to settle their loans. It is on their behalf
and on behalf of other families whose applications for mortgage loans
we cannot even consider under current circumstances that we seek
this committee’s help in obtaining immediate passage of that portion of
Senate bill 1999 which calls for t%e waiver of the 30-day congressional
review period for the District of Columbia legislation.

We are aware of the fact that this committee is also considering
measures Telative to clarifying the issue of the District of Columbia’s
use of its emergency legislative powers.' While the city’s savings and
loan industry understands how important such matters must be, we
do not feel competent to address ourselves to them at this time. Our
concern is simply that as quickly as possible permanent legislation
establishing a workable usury ceiling in the District of Columbia be
finally enacted. ‘

* Without this permanent legislation, the District of Columbia savings
and loan industry must continue to close its doors to countless families
who each week seek mortgage financing from us. Irreparable harm may
be done to these people if the home financing industry must continue
to refrain from making loans in the District until December or even
January when the 30-day congressional review period for the District
of Columbia Interest Rate Modification Act will expire. '

To this end, we respectfully urge the committee to consider and
favorably report to the Senate as a separate bill the waiver of the
30-day congressional review period for the Interest Rate Modification
Act of 1979. '
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Before concluding, Mr. Chairman, I would like to try to clarify
some points that were brought up by the representatives of Fannie
Mae and Freddie Mac with respect to the effect of usury ceilings in
24 other States. The conversation seemed to be leaning toward the
fact that the District of Columbia situation is similar to that of 24
other States, and that is not really the case.

The District of Columbia City Council, in its first emergency piece
of legislation affecting interest rates, adopted an unlimited ceiling
position. On the basis of this, savings and loans went ahead and made
loans at then-market rates.

Following that, on October 5, they enacted a 15 percent usury ceil-
ing. Savings and loans went ahead and committed at rates which were
in excess of the 11 percent but certainly less than the 15 percent. So,
what you have here are commitments outstanding with families who
are hoping to buy, and savings and loans who must deliver that paper
to their secondary market purchasers within specified timeframes. If
that does not happen, then either the deals fold or the interest rates
that they are now able to get are no longer available.

Also, 1n your questioning with Mr. Mess, you spoke to the mortgage
banker’s counsel’s position on the Revercomb decision. :

Speaking on behalf of Perpetual but not on behalf of the savings and
loan industry here in Washington, we did look at Revercomb’s deci-
sion in light of the October 5 act—and with counsel. We came to the
conclusion that the factual circumstances surrounding the condo
conversion and rent control bills were sufficiently dissimilar as to
iﬂlow us the opportunity to move forward and continue to close those
oans.

We did continue to close the loans in the few days following the
Fannie Mae/Freddie Mac decision. We have ceased funding and have
delayed the funding of all loans. We have now approximately $25
nillion in fundings in the next 30 days with some $20 million sched-
uled for funding next Monday. Unless some speedy action is taken,
there will be approximately 250 families that we are dealing with
right now who will be in serious difficulty.

I am open to questions. : o

Senator EacLETON. Those points are well stated and well taken.

Freddie Mac and Fannie Mae are shut down in 20-some-odd other
States. The circumstances of the shutdown in those States, though,
are somewhat different from the District. The laws of those States
were on the books for many years. Those usury laws date back—I
don’t know when. Thus, when the money market rates went clearly
beyond whatever the statutory usury limit was of State z, Fannie
Mae and Freddie Mac just went out of business and the savings and
loans went out of business. :

Mr. Owen. But there were no commitments outstanding.

Senator EaGLETON. And there were no commitments outstanding,
presumably.

Here, where you had these two successive enactments—one open
ended, one with a 15-percent cap—commitments were made, et cetera.
So, there are different circumstances, and that point is well taken.

Mr. Owen. There are home buyers and home sellers out there fully
expecting, until Fannie Mae cast a cloud—or Judge Revercomb——

enator EAGLETON. But Perpetual operates in some of these other
States; does it not? v .
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Mr. OweN. In Maryland and Virginia we do not have that problem.
They both have eliminated their usury ceilings.

Senator EAcLETON. But doesn’t Perpetual operate in States other
than the District of Columbia, Maryland, and Virginia
- Mr. OweNn. No, sir, I have enough difficulty operating in——

Senator EagLETon. Well, let’s take Household or Beneficial——

Mr. Owen. Household Finance or somebody like that might——

Senator EacLETON. So, your peers at Household or Beneficial,
Liberty Loan, or American Investment Corp., or whatever—they are
all out of business in those States where the usury law has been ex-
ceeded by the action in the money marketplace. Is that not correct?

Mr. OweN. Yes. Exactly.

Senator EscLETON. So, I mean, you are not the only miserable sav-
ings and loans in the country. You are a little more miserable because
you made some interim commitments that are now:

Mr. Owen. Inflation has made it impossible for them to make com-
mitments. That’s right. And we are in the position of, do we fund
ﬁhese. with this cloud over us; or do we pullout and leave those people

anging.

Sgna%or EaareTon. All right.

Does anyone else here wish to testify with respect to the two bills
before this committee?

If not, I will testify. '

I just want to outline the essence of what our proposal is. No one,
for various reasons, wished to address themselves to the merits or
demerits of our so-called emergency proposal. And I understand why.
The Mayor and Mr. Dixon are indirectly involved in.litigation. The
others take the point of view that we should treat only the 15 percent
usury law and leave these other things to another time.

But I think they are immediately before the Congress in any event.
We cannot ignore them away. We cannot ignore away the Revercomb
decision because it happens to be right. '

So, here is a summary memo that I will read as to what our proposal,
in fact, does.

First of all, what were the underlying principles upon which we
relied in order to make our proposal? First, the District government
must retain the power to enact some legislation which will take effect
immediately without congressional review to deal with emergency
situations. That is self-evident. There are situations that require an
immediate résponse.

Second, emergency legislation should stay in effect long enough to
insure that, one, the District would have reasonable time to adopt
permanent legislation; and, two, that the congressional review period
on the permanent legislation could be completed before the emergency
legislation would terminate.

That seems common-sensical.

Our third premise was that emergency legislation must terminate
at a time certain. Repeated renewal of emergency legislation, which
has occurred under section 412 of the Home Rule Act as currentl
written, is unacceptable.

- So, those were our three guiding principles.

What is our proposal? Here are the points of our proposal.

As under current law, the Council could determine by a vote of
two-thirds of its members that emergency circumstances make it
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necessary that an act be passed immediately upon enactment. Such
emergency legislation would be effective for 180 days or less if the
Council chose to include an earlier termination date in the legislation.
Council might have a situation before it that they think is only a
60-day emergency and could have a shorter termination date at
their option if they want it. '

The second feature: the only circumstance in which emergency
- legislation would stay in effect for more than 180 days would be if

the District had sent ({)ermanent legislation to the Congress for review
and the Congress had adjourned sine die, meaning the congressional
review period could not be completed.

In such a case, the so-called clock would stop on the congressional
review period. The review period would resume when Congress re-
convened. The emergency legislation would stay in effect until the
review was completed.

Our third feature: if the District passes a piece of emergency legis-
lation and the 180-day period elapses, the District cannot pass another
piece of emergency legislation for the same purpose, covering the same
subject matter, and based on the-same emergency. That is the 11
ice cream vendor situations or, of more compelling substance, the 10
consecutive condo pieces of legislation.

However, during the 180-day period, the District could amend the
emergency legislation.

Next, this legislation does not stop the Council from passing emerg-
ency legislation and, sometime after the legislation lapses, passing
another piece of legislation to deal with an emergency in a related
area. However, the legislation requires the Council to be dealing with
a new emergency, a new set of facts, a new intervening event, some
new change in circumstances.

The Council would be violating the law and risk being slapped
down by Judge Revercomb or some other judge in a subsequent
lawsuit 1if it legislated repeatedly on the same ground.

Let’s use an example.

If the interest rate is at 15 percent, the Council could raise it to 17
percent or 20 percent, as necessary, during the 180-day emergency
period. However, after the 180-day period is completed, the emergency
provision will terminate. Six months later, if the Fed makes the prime
rate jump again, there would be a new emergency and the Council
could again pass emergency legislation in response to new or inter-
vening action by the Fed.

One other additional feature of our bill: any piece of emergency
legislation on the books at the time our proposal becomes law would
be treated as follows; this would take care of legislation already on
the books. The 90-day period in current law would be completed and
the emergency legislation would automatically be given an additional
90 days. The Council would not have to renew it. If we enact my
proposal, the Council wouldn’t immediately have to come into session
and pass or repass every law that it had passed in the past 5 years.

This provision is necessary to mesh fairly the existing laws and our
proposal. Without such provision, emergency. legislation enacted 80
days ago, for example, before the enactment of our legislation, would
simply expire; and that would be an unfair result.

So, that is our proposal. o
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What I intend to do now is meet sometime today with Senator
Mathias, who is the ranking Republican member of the subcommittee,
and discuss today’s hearing with him. If he is persuaded that the
District is, in fact, presented with two immediate emergencies—the
15 percent usury law emergency and then the emergency over the
emergency—and, if I can persuade him that we should move, we will
take the House-passed bill that is at the desk, put our amendment,
on it, send it back to the House tonight or the first thing tomorrow
morning, and then it will be up to the House.

Senator Tydings, I see, is with us. We are delighted to have you
with us, Senator. :

TESTIMONY OF JOSEPH TYDINGS, FORMER US. SENATOR FROM
THE STATE OF MARYLAND ’

Mr. Typings. Thank you, Mr. Chairman.

I wonder if I might make a few comments on your last remarks and
your statement with respect to the need for revision or strengthening
of the emergency provisions of the D.C. Home Rule Act.

I do not see how any responsible person could disagree with the need
for strengthening and reviewing the provisions of section 412 of the
District of Columbia Self-Government and Governmental Reorgani-
zation Act. I think that the remarks which you just read into the
hearing were pertinent.

There are several issues involving the present emergency statute,
however, which you did not touch on an(f which seem to me, if you
really focus on strengthening and review, need to be the subject of
hearings and need to be the subject of review. For instance, it would
seem to me to be appropriate to discuss and perhaps define with a
little more clarity just exactly what an emergency is. The experience
of other States, the language of other statutes, and indeed the lan-
guage of judicial opinions might be appropriate to review.

I think, second, it would be appropriate to focus on what sort of
committee activity is or is not necessary in an “emergency.” Should
there be a second reading, or should there not be a second reading of
an emergency provision? Should not this whole area be addressed?
In many other States or jurisdictions there are some sort of more
normal legislative procedures than we presently have more emergency
statutes in the District.

I think, third, you need to focus on and have hearings on exactly
what you mean by ‘“the same purpose covers the same subject
matter.” That would be very important. As presently stated in your
legislation the District might be unduly restrained in emergency -
situations.

I think there are undoubtedly other areas which the Mayor and
the Council would think would be appropriate to focus on in your
review. :

In short, what I am saying is that the subject of section 2 of your
proposed bill is extremely important. It is too important, I might say,
Mr. Chairman, to be the subject of one hearing called on 48 hours
notice and tacked on to another matter which, although indirectly
related, is more directly related to commerce or whether or not people
can settle their home mortgage loans and get into a new home by
Thanksgiving or Christmas.
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I would think that the authorization committees on both sides of
Congress should very seriously consider the whole issue of emergency
rocedure, which you brought up and which you so properly are
ocusing on. It would just be my hope that you would not tie the two
issues together. In order to do a proper job and to really have definitive
hearings and to cover the issues, just a few of which I raised here,
which are not covered in your bill, I think it deserves a little bit more
time than a long week or even a week and a half.

Each week or each day that goes by without action to help the
District’s homeowners that want to settle for and move into a new
home is a very drastic deprivation for those who want to be in a home
by Thanksgiving or Christmas. .

Senator EaeLEToN. Very well put. That is why you are a very
successful lawyer in the Greater V\sthington metropolitan area.

Mr. Typings. Thank you. S

Senator EAGLETON. Some of your points are very well taken, Senator
Tydings. We appreciate it.

Does anyone else here wish to testify on the matters before this
committee?

[No response.] : :

Senator EacreToN. If not, that will conclude today’s hearing.

Thank you very much. P

[Whereupon, at 4:12 p.m., the meeting was adjourned.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

Bl

96tH CONGRESS
1992

'l‘o allow the Interest Rate Modxﬁcatxon Act of 1979 passed by the Cou.neil of the
. District of Columbis, to take effect mmedmtely

IN THE SENATE OF THE UNITED STATES

NovemBER 8 (legislative day, NovEMBER 5), 1979

Mr. MaTHIAS introduced the following bill; which was read twice and referred to
the Committee on Governmental Affairs

A BILL

To allow the Interest Rate Modification Act of 1979, passed by
the Council of the District of Columbia, to take effect
immediately.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 602(c)(1) of the District of Columbia Self-Gov-
ernment and Governmental Reorganization Act shall not
apply to the Interest Rate Modification Act of 1979 (District
of Columbia Act 3-119) passed by the Council of the District
of Columbia on November 6, 1979, and signed by the Mayor

W I O W OB W N

of the District of Columbia on November 6, 1979, and such
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v 2
1 District of Columbia Act shall become law on the date of the

2 enactment of this Act, notwithstanding section 404(e) of the
8 District of Columbia Self-Government and Governmental
4 Reorganization Act and any provision to the contrary in such

5 District of Columbia Act.
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96Tt CONGRESS €Y
18T SESSION 200
[ ] -
To allow the Interest Rate Modification Act of 1979, passed by the Council of the
District of Columbia, to take effect immediately.

- IN THE SENATE OF THE UNITED STATES

NovEMBER 13 ﬂegis]aﬁi{re day, NOVEMBEB 5), 1979

Mr. EAGLETON introduced the following bill; which was read twice and referred
to the Committee on Governmental Affairs

A BILL

To allow the Interest Rate Modification Act of 1979, passed by
the Council of the District of Columbia, to take effect
immediately. '

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That section 602(c)(1) of the District of Columbia Self-Gov-
ernment and ' Governmental Reorganization Act shall not
apply to the Interest Rate Modification Act of 1979 (District
of Columbia Act 3-119) passed by the Council of the District
of Columbia on November 6, 1979, and signed by the Mayor

W =T & Ot B W N -

of the District of Columbia on November 6, 1979, and such



© O 9 & Ot B W N

N DN DN DN DN N = et e et et ek el ek pemd ped
Ot » W N = O © W I & O = W N = O

135

2
District of Columbia act shall become law on the date: of the

enactment of this Act, notwithstanding section 404(e) of the
District of Columbia Self-Government and Governmental

Reorganization Act and any provision to the contrary in such

‘District of Columbia act.

SEc. 2. (a) Section 412(a) of the District of Columbia
Self-Government and Governmental Reorganization Act is
amended (1) by designating the existing text as paragraph
(1); (2) by deleting “ninety days” and inserting in lieu thereof
““one hundred and eighty days’’; and (3) by adding at the end
thereof the following new paragraph:

“(2) In no case shall any emergency act be passed by
the Council arising out of or in connection with any emer-
gency - situation if -such act is for the same purpose and
covers, in whole or in part, the same subject matter as any
prior emergency act and is based on the same emergency as
that on which such prior act was based.”.

(b) Section 412 of the District of Columbia Self-Govern-
ment and Governmental Reorganization Act is amended by
addihg at the end thereof the following new subsection:

“(d) Except as provided in this subsection, in any case
in which an act is passed pursuant to subsection (a)(1) of this
section on the basis of an emergency, such emergency act,
including all amendments thereto, shall terminate on the date

of termination provided in such act, or upon the expiration of
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3
the one-hundred-and-eighty-day period following the date of
passage of such emergency act, whichever first occurs. In
any case in which the Council, during such one-hundred-and-
eighty-day period, passes and transmits to the Speaker of the
House of Representatives and the President of the Senate an
act under the regular order for the same purpose, and cover-
ing and limited to the same subject matter, as that contained
in such emergency act, and the Congress adjourns sine die
prior to the termination of the thirty-day period provided in
section 602(c)(1) of this Act for the consideration by Con-
gress of such act of Council, the emergency act of Council
shall remain effective until after the expiration of such thirty-
day period, unless the Congress, during such thirty-day
period, adopts a concurrent resolution disapproving such

”
. .

act.
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Oscar M. JoHNSON,
Washington, D.C., November 14, 1979.
Hon. TaHoMas EAGLETON,
Chairman, D.C. Subcommittee,
Senate Commilttee on Governmental Affairs,
Washington, D.C. . .

DEeARr SEnaTOR EAaGLETON: This is to strongly urge that you not attempt to add
non-emergency provisions to the D.C. mortgage interest ceiling bill passed by the
House yesterday.

As a D.C. property owner, I will be adversely affected if the emergency bill is not
assed by Tuesday, Nov. 20, at the latest. My house was sold under a contract last
ulér. It has taken this long to find a buyer for the purchaser’s present home in

D.C., obtain approval of financing, and schedule settlement. We were on the verge
of concluding this transaction, which affects the housing of 3 families directly,
when the mortgage freeze was imposed as a result of FNMA action.

The lender to my property’s buyer, Colonial Mortgage Co., said last week that
it would honor its commitment for an 11% percent mortgage only until Nov. 20.
If the interest freeze is not lifted by then, the funds reserved for this sale and all
other D.C. sales financed by Colonial Mortgage Co. will be used for loans in Mary-
land and Virginia.

I would hope that you would do all in your power to pass the emergency bill
unchanged as soon as .possible. Otherwise you will do grave injury to many in the
District of Columbia.

My buyer will be unable to purchase the home if the existing mortgage is not
concluded, because the interest rate from another lender would be higher and he
could not afford it. The house would be put on the market during the slow year-end
season and I could not pay many bills that are past due.

Many other home buyers and sellers are also doubtlessly affected by mortgage
commitments expirin%everg day. ) .

Any defects in the D.C. Council’s use of emergency powers can be remedied by
court action now underway. It would be premature to pass legislation on this until
the Court of Appeals has ruled on the precedent-making case involving the con-
dominium conversion moratorium. i

As a former Legislative and Administrative Assistant to Members of Congress,
I know that it is not necessary to add the type of provisions you envision to the
emergency bill. It could be handled as separate legislation without unnecessarily
jeopardizing the housing and financial security of hundreds of people caught in a
bind not of their own making.

The need for simple emergency relief action has been recognized by the House.
I'tt W%}lld be tragic if those of you in the Senate worsened an already desperate
situation.

Delegate Fauntroy has promised to cooperate by holding early hearings on the
Council’s abuse of its emergency legislation powers. But, any need for adoption of
such legislation does not justify holding the other bill hostage. That would be
abuse of your own responsibility with respect to the House-passed emergency bill.

Thank you for your assistace in this important matter.

Sincerely,
Oscar M. JOHNSON.
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,'D.C.-44
May 1967

M_emorandum & Government of the Distri'ct_of Columbia

Deparument, . Corporation Counsel

: farior rry, Jr. . L : iy
TO: &: ;gﬂ Ba P T A Agency, Office: 1eca] Counsel Divisic:

7 { ALS:SF:gji-TCBOO0673

FROM: Judith U~ RO eff i Date: November ¢, 1979

SUBIECT: . Statement on action of FNMA in refusing to durchase
: conventional lozns in the District of Columbia.

In a meetlng with James Murray, the Vice President and
General Counsel of, tne Federal National Mortgage Association,
"FNMA", on November 7, 1979, he suggestged that in keeping with
FNMA's practice of deferring to the opinion of local counsel
on questions’involviﬁc local law, FNMA would be receptive to a
reevaluat*on of its decision on Lhe basis of an oolﬂlcg of the
District's tounsel. This memorandym-has been prepa‘ea for_that
purpose. .. .

I." Background.'

By.letter dated Novembér 2, 1979, FNMA advised 2ll sellers
o; conventional loans in the Dlst*lct of Columbia that it _would
"not consider the purchase of conventional loans' on specified
'cgtegorles of rezl property. Such action was taken by FNMA in
llgnt of. Judge Ceo*ae Revercemb's order cof October 19, 1979
in the czse of Tt ton Fome Ov-evsh_o Council, Tnc. v.
District ©f Co w2 neton Fiznning enc
Housing Associ

.,AC-VI- Act 01 No L L0824-78 (1a*e;n--
arter nome Cwner rz;“) which is now pending appezl before the
District of Co umbiz Court of Appeals in C.A. \o 79-1053.

.

The drder ‘of Judee Revercomb in Hone Ownershin does not
address the~le°al;;y of the City's usUry legislation, b
instead dealt with emergency legi islation’ _nvolv1nv covcomln-
iums and ccoperatives and amencments to the Rental Louszﬁg
Act of 1977. ”he Revercomb order questioned the ap

JETTBTa
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of the Council of the District of Columbia to enact:successive
emergency laws, which were substantially similar in content.
For the following reasons, the rationale of the Revercomb
decision is inapposite to the instant situation dealing with
the usury legislation. Also, the basis. for the emergency
usury legislation is distinguishable from that of the emer-
gency condominium-cooperative legislation considered by :
Judge Revercomb. .

On July 3, 1979, the Council of thé District of Columbia
enacted the '"Interest Rate Modification Emergency Act of 1679"
(D.C. Act 3-58), which act became efiective on July 10, 1979
upon approval by ‘the Mayor. This act, which amended Regula-
tion 74-21 (Regulation Establishing Interest Rates for Cerrain
Loans, enacted on August 1, 1974), removed the then current
usury ceilings applicable to mortgages, deeds of trust.and
cooperative housing loans. The Council resolution declaring
this “emergency stated that the District was then experiencing
a shortage of funds available for residential mortgages due
to the rise-in prevailing interest rates. Act 3-58 expired
on October 8, 1979. It should be noted that Regulation 74-21
is in the nature of permanent law. o .

On September 25, 1979, the Council passed the "Interest
Rate Modification Second Emergency Act of 1979" (D.C. Act 3-105),
which act became effective on Octcher 5, 1979 with the signa-
ture of the Mayor and is due to expite on January 3, 1980.

This act also amended Regulation 74-21 but differed from

Act 3-58 in that it placed a 15% ceiling on mortgage loans’
as opposed to the aforementioned floating rate. The resolu-
tion accompanying- this emergency law recited the existence of
an emergéncy, based on the fact that upon expiration.of

Act 3-58 on October 8, 1979, the usury limits would have
reverted ito 11%; 11.5% and 12% as provided for in Regulation
74-21 and :mortgage availability would have been severely
curtailed. : -

_In Home Owhership, plaintiffs challenged the Council's
authority under=§ 412(a) of the District of Columbia Self
Government.iand Governmental Reorganization Act, 87 Stat. 788,
D.C. Code,.&:1-146(a) (Supp. V, 1978) to pass successive :
re-enactments of emergency legislation. The Judge held that
"the successive enactment of substantially the same sub-
stantive provisions of law through the emergency power. . : .
(was) unlawful.!':(Emphasis added.) ' The two emergency usury
acts of the Cqunidil are not substantially similar in the same
manne¥-as was true of the emergency acts before -the court’
in Home Ownership. - Also, in the usury ared, -the Council

P -2-
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has passed permenent legislation. On November 6, 1979,
prior to the expiration of the emergency act 3-105,%

the Council passed and the Mayor approved permanent legis-
lation, the "Interest Rate Modification Act of 1979" (D.C.
Act 3-119), toplace a 15% ceiling on interest rates in

the District. When this act, which must undergo a 30-day
review period in Congress, pursuant to section 602(c) (1)
of the Home Rule Act (D.C. Code, § 1-147(c) (Noncum. Supp.
VI, 1979) becomes effective, Regulation No. 74-21 will be
repealed and supplanted by this new legislation. Even the
plaintiff's in Home Ownership do not contend that the.pro-
cess followed by the Council in the usury law was other -
than that contemplated by the Congress in emacting § 412
of the Self Government Act. . s

Presumably, FNMA took its action of November 2, 1979
on the premise that the decision of Judge Revercomb in
Home Ownership would be equally controlling with regard to
Act 3-105, and accordingly, mortgage loans made pursuant
to such act could conceivably be held usurious should a
civil action be filed by a borrower.

II. Prospective v. Retrospective Application.

Although Judge Revercomb declared the statutes at issue
in the Home Ovmership case were unlawfully enacted,.the
opinion states (pp. 11-12) that the Court is only empowered
to prospectively enjoin enforcement of an act unlawfully
enacted by the gouncil.' Therefore, even imagining the worst
set of facts (where Act 3-105, the Second Emergency Act, is
later declared invalid), the retroactive invalidation of all
loans made pursuant thereto would be an improbable judicial
outcome e .-

The ‘weight of authority in the District and in other
jurisdictions repudiate retrospective invalidation especially
when vested contract rights are involved. See, Safarik v.
Udall, 304 F.2d 94& (D.C. Cir.) cert. demied, 37T U.5. 901,
T3 3.Ct. 206 (1962); Durham v. U.S., 214 F.2d 862 (D.C. Cir.
1954); Mendes v: Johnson, 389 ATZd 78l (D.C. 1978); D.C. v.
Keyes, 332§§:Zdi77§ (D.C. 1976). -

In Slavmsker v. Peterkin, 518 P.2d 763 (Alaska 1974), the
statutory interest rate was set as a function of a separate
rate. When the prevailing rate fell below a contracted rate,
the court neveffhéless upheld the loan, stating: .

[TIhe necessities of commerce, and in particular
real estate financing, recuire that loan commit-
ment which is legzl when agreed to shall remain

- \
V
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legal even though the rate of interest changes
before completion of the transaction. To*hold
otherwise would cause commercial uncertainty
and unnecessarily upset valid commercial agree-
ments or transactions.

Reliance in good faith on prior valid law has been a
major factor in the prospective, rather than retrospective,
invalidation of statutes: : S

[Plarties who have dealt with each other in good
faith in reliance upon a statute.which, in fact,

is unconstitutional and who have materially altered
their respective positions in relisnce upon such a
statute, may not invoke the aid of the courts to
undo what they themselves have dome.

Eads v. Humphries, 562 S.W.2d 805, 807 (Tenn. 1978).

Although the legislature cannot deprive contractual par-
ties of their vested rights without running afoul of the gon-
stitutional prohibition against impairment of contracts,=z/ no
such prohibition applies to the courts. Nevertheless, courts
have placed great weight on the fact that persons had "con-
tracted and acquired rights in reliance on the legitimacy of

_ the prevailing rule", and have, therefore, applied their
decisions prospectively. E.g., Safarik-v. Udall, supra.

This language recurs throughout. the decisionms. See e.g.,
District of Columbia v. Keyes, 362 A.2d 729, 735 (D.C. 1976?,
(apply invalidation-of tax prospectively where retroactive
operation would cresate economic hardship); Kelly Adjustment
Co. v, Bovd, 342 A.2d 361 (D.C. 1975) (enforcement or judgments
entered uncer prior law); Roebuck v. Yelker-Theomas Furniture

-Co., Iné™ 310 A.2d 845, &47-48 (D.C. 1973) (overruling decil-
sion would be applied prospectively since rights have become
vested and actions have been taken). .

“The judiciai’disfavor of usury laws-is particularly rele-
vant in this regard, see Yaffee v. Int'l Co., 80 So.2d 910
(Fla. 1955)5 Rose v. Wheeler, 140 Cal. App. 217, 35 P.2d 220; -

I7 Article I, § 10 provides that "no state shall. . .pass
any. . .law impzfring the obligation of contracts.” See)
Bolling v. Sharp, 347 U.S. 497 (1954). . :

-4 -
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cited in Williston on Contracts § 1683 (3d Ed. 1972). To
avoid finding a transaction usurious, and pursuant to a -
"duty" to construe usury statutes narrowly, court tends to
apply prospectively such statutes. See Rose v. Wheeler,
140 Cal. App. 217, 35 P.24 220. : :

III. The Interest Rate Modification Second Emergencv
Act Is Net Before The Horme Ownership Court.

Judge Revercomb specifically limited his decision to
those "statutes at issue before the Court" (p. 16).

The mortgage market, and specifically the usury area,
on the other hind, suffers from exigent circumstances in-
cluding a sudden rapid rise in interest rates and consequent
shortage of funds for mortgage loans. It is, therefore, um-
likely that the considerations which have resulted in Judge
Revercomb's proposed invalidation of the rental housing legis-
lation would be relevant in a mortgage interest challenge.

IV. Permsnent Interest Rate Legislation Fas Been
nacted By e City.

" The permafent legislation, raising the interest rate to
15% was_passed on second reading by the Council and signed

"‘by the Mayor. Public notice has occurred and the legislative

safeguards observed, and the City has completed its legisla-
tive enactment. (The effective date of the act is subject to.
'a thirty-day Congressional review period pursuant to § 602

of the:Self-Government Act.) The Home Ownership decision im-
plies:that re-enactments of the same provisions for over
ninetyidays without a second reading or submission for Con-
gressicfizl review might be unlawful. FHowever, the timing of
the declaration of the first emergency, with an effective date
right before summer recess and an expiration date soon after
the Council finished its work on the budget made it impossible
to-conduct a-second reading within the first ninety days. In
fact, the public hearing was held as soon as the Council re- .
turned, on September 4, 1979; the Committee considered and
favorablyfrecomrmenced the Bill on September 21. At- that - time,
the first-emergency was about to expire, thus requiring the
adoption of a second emergency. .

v. Jud§é=Revercomb's Decision Is Not Final. -

vl =

= y; Home Ovmership is on appeal, and the judgment has
been stayed pending such appeal. Although the conservative re-
action of FNMA is facially understandzble, its policy in the past -

-5 -
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has been to follow the guidance of the loczl jurisdiction
in legal matters. - Unti% the Court of Appeals issues a
final decision in the case, arguments presented by the
District are entitled to deference. And, in.view of the
foregoing, it is evident that the District's arguments

are even more forceful in the case of the mortgage market.
A premature reaction on the part of FNMA has caused un-
certainty, adverse actions, and a loss of confidence on the
part of the District's financial institutioms. In fact,
these actions have almost ensured the feared outcome.’
While it is surprising that en institution respemsive to
the community would not have awaited a final decision from
the Court, or obtained the views of the Distxict, before
instituting its plan,it is now clear that wmless FNMA
reverses its decision, other financial institutions will
not change theirs.

Following Judge Revercomb's order of October 22, 1979,
- wherein he denied the District's request for a stay of his
order pending appeal, the District immediately filed an
emergency motion for an immediate stay with the District of
Columbia Court of Appeals. In support of such motion, the
District cited the standards applicable to a stay pending
appeal as stated in Virginia Petrcleum Jobbers Association v.
FPC, 259 F.2d 921 (D-C. Cir. 1958) and Wasbington Metro-
politan Area Transit Commission v. Holiday Tours, Inc.,
559 F.2d 841 (D.C. Cir..1977). In Holiday Tours, the court
made clear that of the four standards enunciated in Virginia
_ Petroleum Jobbers, the first of such requirements -- the
Iikelihood of success -- is to be balanced against the other
three factors, and where those other factors strongly favor
a stay it should be granted even if the couw=t is in doubt
_as to-the- likeliliood of success on the merits. The stay was
granted by the Court on October 22, 1979. 3Based cn the legal
precedents, the District is likely to prevail in this appeal.

One of the principalAissues on appeal-is whether Congress,
in enacting section 412(a) of the Home Rule Act intended to
limit the Council to only one emergency act. The District's

that nowhere in section 412(e) is such a limita-
ez stated or necessarily implied. (See attached
Motion for Summary Reversal.) Accordingly, cne must assume
that Congress legislated with care, and that had Congress in-
tended the aforementioned suggested limitation, it would have
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sald so expressly and not left the matter to mere implica-
tion. See Palmore v. U.S., 411 U.s. 389, 395 (1973).

VI. The Second Emergency Act Is Not "Substantially
e Same As The rirst.

The Court in Home Ownership concluded that it was unlaw-
ful to re-enact "sUbstantiaily the same substantive provisions
of law through emergency power...." (p. 16). The emergency
legislation teZfore the Court involved identical re-enactments
of prior emergency acts. In the case of the usury statute
amendments, the first legislation, perceiving and declaring
an emergency, lifted the usury ceiling altogether. . The
second, however, placed a2 157 limit on permissible loanms.

In the first emergency, the Council had to contend with the
fact that the then existing usury ceiling was too low to
accommodate the mortgage market. In the second emergency,
the Council made a political judgment that a "no-ceiling"
usury rate was unacceptable. In each instance, different
value judgments were involved. Accordingly, the substance
of the first emergency law differed markedly from the second
emergency law. co

Further, the issues in the Home Ownership case are dis-

" tinguishable from the instant usury legislation on purely
economic grounds. Whereas the District has some measure of
control over the local housing picture as such may be in-
fluenced by condominium-rent control legislation, such con-
trol -is' virtuzlly-absent when it comes to interest rates.

Such rates are controlled by national factors. As such, be-
cause~interest rates zre in a constant state of flux, the
District has of late found itself in a position of reacting .to
the various ferces that control interest rates in general, and
the usury. ceiling specificelly. As a result of the rapid
change of such eccnomic forces, the District has been required
to react tc 2 specific set of existing circumstances on an
emergent basis. Accordingly, each successive emergency piece
of legislation in the usury arez must be construed a2s sub-
stantially different from its predecessor.

=~ Conclusion.

Based on -the foregoing, it is my opinion that the Interest
Rate ModificztZon Second Emergency Act of 1979, D.C. Act 3-105,
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is a valid act of the Council of the District of “Columbia,
and that it is unlikely that its provisions pertaining to
allowable interest rates on loans consummated in the

District would be stricken if it were challenged in court.

JWR
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Tue CounciL oF THE DistricT oF CorLUMBIA’s EMERGENCY AcTIiONs REPORT,
Darep NoveEmBER 9, 1979 i .

This report appears to encapsule the various areas in which the Council has
passed emergency legislation in the past three years (with principal emphasis on
1978 and 1979). .

The report indicates 49 separate pieces of emergeney legislation. By quick count,
35 were renewed at least once, and many were renewed mutliple times (5, 7, 10).

The report also indicates that of the 49, 26 have subsequently been enacted as
permanent legislation, or submitted to Congress for congressional review.

[The record should also reflect that the subcommittee staff first requested this
information last Tuesday, and subsequently renewed their requests several times.
It was received by the subcommittee at 12:45 today.]
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

THE WASHINGTON HOME OWNERSHIP
COUNCIL, INC.,

. Plaintiff :

- v. : C.A. No. 10624-79
: L -
"DISTRICT OF COLUMBIA, s
Al Defendant y FILED
i _ 3
' METROPOLITAN WASHINGTON PLANNING -?_

AND HOUSING ASSOCIATION, INC., et al. - L 0CT 191978

Intervenor-Defendants

. perior Court

of the District of Columt'a
washington, D. C.

OPINION AND ORDER

In this action, plaintiff Washington Home Owmership. Council, Inc.

("WHOC'") seeks a declaratory judgment that certzin "emergency" acts of

il the council of the District of Columbia relating to the sale, acquisition

and development of real estate for cooperative or condominium ownership
were unlawfully enacted. Plaiptiff also seeks to enjoin enforcement of
any such act unlawfully enacted which has not been superceded by pem-.
nent legislé:ion. The matter is before the Court on the pargies'-' cross
motions for summary judgment.

I. BACKGROUND

Article 1, Section 8, clause 17 of the United States Constitution
vests legislative au:hcn::i.t:iv over the District of Columbia in the United
States Congress. Congress may, however, delegate any or all of its
legislative responsibility over the District's local affairs to a local
legislative body in the District, so long as Congress retains the power
to revise, alter and revoke the acts of the local goverrment. District
of Columbia v. John R. Thompson Companv, Inc., 346 U.S. 100 (1953).

Over the years, Congress has instituted various forms of local

. government in the District. Local government in the District is

currently authorized by the "ﬁis{:rict of Columbia Self-Governzent and

.Governzent Reorganization Act," P.L. 93-198, 1 D.C. Code §§121 et seg

—— Y

“ as amended (Supp. VI, 1979) (the "Home Rule Act").

The delegatior of legislative power DY the Cecangrass to the Counmcil

of the District of Columbia ("'the Courcil") providesd Zor in the Home
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gRule Act is subject to certain.limitacions of a pro;eddral nature, which
%ate intended to provide for both citizen input intc the legisla:ivebpto-
ﬁcess (éection 412(a), 1 D.C. Code 5166(§)), and for Congressional re;iew
Eo;.Councfi Acts priar to their becoming l;w (Section 602, 1 D.C. Code
;5147 (e)(1)). An exception to these procedural limitations is provided
zin Section 412(a) of the Home Rule Act, 1 D.C. Code §146(a), for
i"emefgency" legislation: o

If the Council determines, by a vote of two thirds of

the members, that emergency circumstances make it -
necessary that an act be passed after a single reading,

or that it take effect immediately upon enactment, such

act shall be effective for a period of not to exceed

ninety days.

IThus, the Council is empoweréd to enact both "permanent" legislation
(that which has passed through two readings and Congressional review)
and "emergency" legislation (effective immediately but for no more than
ninety days).

In this action, plaintiff WHOC alleges that successive enactment
by the Council of numerous "emergency" acts dealing with ownership and
development of condominium and cooperative properties in the Disttict is
in violation of the Home Rule Act. Defendant District of Columbiz and
the Intervenor-defendants vigorqysly contest this ailegation. Only the
‘||procedure by which those acts were enacted is at issue in this litiga-
tion; the legality or constitutionality of the subitantive provisions

of those "emergency" acts is not before. the Court.

* .

Plaintiff WHOC is a District of Columbia not-for-profit
corporation, composed of member companies and individuals engaged in
:lownership, brokerage, development and/or management of real estate in
#the District, including condominium and cooperative housing. Inter=-
ilvenor defendants are the Metropolitan Washington Planning and Housing
!Associanion, Inc., a not-for-profit corporation involved in representing
i|land assisting low and moderate income families in need of housing in the
‘!Discrict, and the following tenant organizations: Towne Towers/
dAristocrat Tenants Association, Dorchester Tenants Association, Mintwood
ﬂTenan:s Association, Park Regent Tenants Association, Covington Tenants
‘Association and Arundel Associationm.

-2-

60-238 0 - 80 - 11
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I1I. FACTS
il . P .
In the three ccunts of its Complaint, plaintiff challenges the
~:validiqy-of three separate groups of "emergency” acts, as follows:

A: Count One:

4 1. Emergency Condominium_and Cooperative Stabilization
Act _of 1979, D.C. Act 3-44, approved May 29, 1979.

;:Acccmbanied by Resolution 3-126, May 22, 1979, setting forth the circum-

é’stances deemed by the council to consticu:e an emergency, this act im=
iposed a 90 day moratorium on condominium and cooperative conversionsg, and
!‘established the Emergency Condominium and Cooperative Conversion o
%Commission to study the subject and recommend permanent legislation

i

, thereon.
i .
H 2, Emergency Condominium and Cooperative Conversion
i Stabilization Act of 1979, D.C. Act 3-95, approved

% August 27, 1979.

I .
HAccompanied by Resolution 3-201, July 31, 1973, which is identical to

EResolution 3-126, supra, with only minor scatisticai additions. Both
f:resolutions recite that:

él [tlhe hreserva:ion of the public peace, health safety
and general welfare necessitates an emergemcy act to
impose temporary comtrols on the conversion of rental
properties to condominium or cooperative status and
thus to stabilize rental housing in the District of
Columbia.

B. Count Two:
*/

Following enactment of two "emergency" moratorium acts , the
g g !

}Council enacted (after two readings) and transmitted toACo.ngress the
;iCooEgrstive Conversion Moratorium Act, D.C. Law 1-71, 29 D.C. Code §801
(Supp. V 1978). It became law on June 19, 1976, at the expiration of
Ethe 30 day Congreséional review period; no concurrent resolution of
.disapproval having been passed in Congress. That law provided for a
;180 day moratorium on ;:oopetacive conversions, expiring on November 3,

,11976. The report of the Council's Committee on Housing -and Urban

Development which accompanied the bill that became D.C. Law 1-71 stated
! - \

*/ .

- The Emergencv Cocperative Coaversion Act, D.C. Act 1-90, approved
February 6, 1976, and “he Second tmergencv Cocoerative Ceaversion
Moraterium Act of 1976, D.C. Act 1-112, approved May 6, 1576.

: - -3~ .
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I'that gﬁ; 180 ddy moratorium wa§ needed to allow the Council time to
:;"consttuct and offer permanent legislation which will serve to govern
igﬁﬁe establishment and conduct of cooperative housing accomodations in

', the District."

Folioving the expirition of the 180 day moratorium, ten successive

emergency acts were passed by the Council and approved by the Mayor, with

the effect of continuing the moratorium in force. These acts were:

1. Emergency Cooperative Regulation Act of 1§76, -
D.C. Act 1-189, approved January 3, 1977.

Accompanied by Resolution 1-434, December 7, 1976, which finds emergency
circumstances in the fact that the Congréssionally approved 180 day
moratorium would expire before the Council could enact "comprehen;ive
legislation" due to the Counc?l's "legislative Schedule", and that
"chaos...in the housing market" would result from termination of the

moratorium prior to enactment of comprehensive legislation.

2. Emergency Cooperative Regulation Act of 1977,
D.C. Act 2-13, approved March 18, 1977.

Accompanied by Resolution 2-38, March 8, 1977, this Act follon the

language of the first emergency moratorium (D.C. Act 1-189, shgra)» and

is based on the same emergency circumstances.

3. Second Emergency Cooperative Regulation Act of
1977, D.C. Act 2-47, approved Junme 17, 1977. -

Accompanied by Resolution 2-100, June 14, 1977, both the act and
resolution are the same as their predecessors, except that the act adds
provisions for housing and relocation assistance to persons displaced

by conversions occurring within the limited exceptions to the moratorium.

4. Third Emergency Cooperative Regulation Act of 1977.

Accompanied by Resolution 2-165, September 13, 1977, this act and its

resolution are identical in provisions and reasons therefor to the act

and resolution immediately preceding them (D.C. Act 2-47 and Resolution
2-100, sucra.)
On December 6, 1977, the Council enacted the Tinmst Emergencv

Cooperatzive Conversion Regulzticn act of 1978, D.C. Act 2-70, following

-adopticn of Resolution 2-224. The provisions of that Act were sub-

i stzntially the same as D.C. Act 2-8f, supra, as was the ‘accompanyiag
4=
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ﬂResolution 2—25&. Cn January 20, 1978, the Mayor disapproved D.C. Act
:2-70, due to numerous technical deficiencies in the language of :he~Aé€
t(and in the language of the similarly werded "perﬁanen:" legislation
;then pending on the same subject). In his statement of reasons, the
Eﬂayor stated that his action would ﬂ;t adversely affect tenants in the
;District.

5. Second Emergency Cooperative Regulation Act of 1978,
D.C. Act 2-171, approved April 3, 1978.

)
Accompanied by Resolution 2-258, February 21, 1978, which notes that the
Mayor's disapproval of D.C. Act 2-70, supra, has left a gap in regula-
tion of cooperative conversions, resulting in an emergency because a

i continued moratorium is needed to prevent chaos, the act is a reworded

bl

iversion of D.C. Act 2-88, supra.

6. Third Emergendy Cooverative Regulation Act of 1978,
D.C. Act 2-239, approved July 17, 1978.

i Accompanied by Resolution 2-389, which recites that comprehensive

legislation is under consideration in committee and scheduled for public
it hearings, and that moratorium must continue to avoid chaos, the act is
identical ;6 D.C. Act 2-171, supra.

7. Fourth Emergencv Cooperative Regulation Act of 1978,
D.C. Act 2-290, approved October 25, 1978.

Accompanied by Resolution 2-447, October 3, 1978, the act and resolution

are identical in terms to D.C. Act 2-239 and Resolution 2-389, supra.

8. First Emergency Cooverative Regulations Act of 1979, D.C.
Act 3-12, approved January 25, 1979.

Accompanied by Resolution 3-12, January 16, 1979, this act is identical
to it's predecessor except.cha: additional amendments were made to D.C.
Code provisions governing the Relocation Assistance Office. Resolution

 is identical to Resolution 2-&47, suora.

' v 9. Second Emergencv Cooverative Regulation Act of 1979,
D.C. Act 3-37, approved May 4, 1979.

' Accompanied by Resolution 3-73, April 10, 1979, the act and the resolu-
tion are substantially identiczl to their predecesso?s except for dates.

10. Third Emergencv Cooverative Regculation Act of 1978,
D.C. Act 3-79, approved August 3, 197G.

Accompanied by Resolution 3-170, July 17, 1979, which recite; that
. ——————-—-f———tz;:
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|| permanent legislation is before the Mayor and the moratorium must mean- }

while remain in effect to avoid chaos. .Provisibns ;3f thi; act are’ |
; identi.égl to D.C. Act 3-37, supra.

: On June 5, 1979, the Council finaliy did .adop: "'permanent"
gleg:lez-J::I.em ir; the Cooperative .Regulation Act of 1979, which became
D.C. Law 3-19 on September 28, 1979, upon expiration of the.30Aday
period for Congressional review. This law, containing _esseh:ia._lly the
same provisions as those included in the "emergency" acts that -pr.eceded
it, was adopted by the Council almost :hfee years after the enactment
of the 180 day moratorium, approved by Congress, which was supposed to

allow the Council time to enact permanent legislation on this subject.

III. COUNT THREE

On November 29, 1977, the Council passed the Rental Housing Act of

1977, D.C. Act _2-118. Upon completion of the Congressional review
period, it became D.C. Law 2-54 on March 16, 1978, 45 D.C. Code §§1681
il et seq. (Supp. VI, 1979). "Permanent" legislation to amend that act has

been passed by the Council in the Offer to Purchase Act of 1979, D.C.

Act 3-75, approved August 1, 1979, which became law on October 18, 1979,
and the Multi-Family Rental Housing Purchase Act of 1979, which com-
pleted Congressional review and became D.C. Law 3~18 on September 28,
1979. In the interim between the enactment of the Rental Housing Act of
1977 and the "permanent” amendments, the substance of these amendments

was enacted in the form of numerous "emergency" measures, as follows:

1. Emergency Offer to Purchase Act of 1978, D. C. Act
2-273, ap?roved September 1, 1978.

Accompanied by Resolution 2-425, August 10, 1978, this act amended

, Sections 601 and 602 of the Rental Housinz Act éf 1977. The resolution

describes -pervce-ived inadequacies in the 1977 Act and states that an

emergency exists in that immediate amendment of the provisions of the

1977 Act is needed to prevent evictions of tenants.

2. Emergencv Multi-Familv Rental -'o‘.s* po¥-d ':"\.::'nase Act
of 1978, D.C. Act 2-277, approvad Octcber 3, 1978.

.Accompanied by Resolution 2-434, Septe:_xber' 19, 1978, which finds aﬁ
: -6
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': emergency in the fact that the amendment to Section 602(b) of the 1977
'Act contained in this act would be beneficial to :enan:s, who would
othen{ise be at a disadvantage in seeking to buy their dwellings.

' 3. Second Emergencvy Offer :o‘ Purchase Act of 1978, D.C.

B Act 2-315, approved December 15, 1978.

' 'Acco;npanied by Resolution 2-471, November 14, 1978', which recites that
;: permanent legislation had been introduced in the Council, this act and
resolution are otherwise identical to D.C. Act 273 and Resolution 2-425,

supra.

4. Emergency Multi-Family Rental Housing Purchase Act of
1979, D.C. Act 2-31%, approved December 14, 1978.

Accompanied by Resolution 2f669‘ December 12, 1978, this act deletes
§602(b) of the Rental Housing Act of 1977 and substitutes a new §602(b).
The resolution recites that "permanent" legislation was under considera- .
tion in Comittee; but.a scheduled recess was coming up, so no pemaneht
legislation could be enacted prior to expiration of previous emergency

act (D.C. Act 2-277), and this constituted an .emergency.

S. Second Emergency Multi-Family kental Housing Purchase
. Act of 1979, D.C. Act 3-15, approved March 13, 1979.

Accompanied by Reéolution 3-39, which states that Committee consideration

of "permanent" legislation continues and "permanent” legislation cannot

be enacted before ‘expira:ion of D.C. Act 2-314, supra. Provisions of this

act are identical to those of D.C. Act 2-314, sﬁgra.
e */

6. First Emergency Offer to Purchase Act of 1979,-
D.C. Act 3-16, approved March 16, 1979.

;Acc;mpanied by Resolution 3-42, reciting that permanent legislation had

?been 'introduced'i.r; the Council but would not be enacted prior to expira-
zgtion of D.C. Act 2-315, thus creating the need to reenact the provisions
of D.C. Act 2-315.

7. Third Emergencv Multi-Family Rental Housing
Purchase Act of 1979, D.C. Act 3-53, June 11, 1979.

Accompanied by Resolution 3-119, May 22 1979, reci:iﬁg same reasons

for emergency as its predecessor (D.C. Act 3~135, suor a) and noting that

*/

" The official title of this Act ("‘-‘:.vst") suggests that the
Counc:\.l anticipated when it passed this one that further e"uav-g;ency"~
enactzents on the same subject would be required, as proved to be the
‘case. : -7=-
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'a "permanent" bill had heen reported out of Committee.

.5 v
! ‘ 8. Second Emergencv Offer to Purchase Act of 1979,
i ) D.C. Act-3-54, approved June 12, 1979.

_:Accomﬁanied by Resolution 3-120, May 22, 1979, the act and resolution

‘:are substantially identical to D.C. ‘Act 3-16 and Resolution 3-42, supra.

: » 9. Fourth Emergency Multi-Family Rental Housing Purchase
: Act of 1979, D.C. Act 3-90, approved August 27, 1979,

i Accompanied by Resolution 3-179, July 31, 1979, this act was enacted

!
subsequent to :ransmictal of permanent legislation to Congress, to

"£111 the gap" between enactment of the "permanent" bill and expiration

of the Congressional review period.

10. Latest Conforming Emergency Offer to Purchase Act of

1979, D.C. Act 3-96, approved August 27, 1979.
Accompanied by Resolution 3-205, this act includes provisions of the

previously-enacted "permanent" bill on this subject as well as those of

its predecessors. It is also a "fill the gap" act, to cover the period

i:of Congressional review.

; The parties do not dispute that the above-listed acts were enacted
by the Council by the requisite majority. Consequently, the only issues
' remaining in this case are issues of law. Summary judgment is ther;fore

appropriate at this time.

III. ISSUES PRESENTED.

! 1. Whether any of the matters raised in plaintiff;s
Complaint are moot. A

2. Whether the Home Rule Act permits the Council to
successively enact the same or similar "emergency"

" legislation.

IV. DISCUSSION

1. Mootness
At the outset, the Court must address the argument, vigorously
H .
S A
asserted by defendant and intervenor-defendants, that the second and

third counts of the complaint are moot. Since all of the emergency

statutes at issue in these counts have expl'ed or have been superceded
! . -8= .
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:iby "permanént" legislation,  injunctive relief is not available as to
? those counts, as plaintiff conceded at oral argu@eht.. However, those
? counts continue to present a justiéiable controversy susceptible of
.. resolution through a declaratory judgment.

The defendant takes the position thai the Council may, consistent
wi:ﬁ the Home Rule Act, reenact substahtially the samefemergency measure
i an indefinite number of times, and.the succes;ion of s:a;u:es at issue

in plaintiff's counts two and three graphically illustrateé the Cotncil's

adhierence to that position. If defendant could evade judicial review of

this practice by enactment of identical permanent legislation whenever

the practice is challenged, the pracﬁice could be forever '"capable of

repetition, yet evading review." Southern Pactific Terminal Co. v. ICC,

219 U.Ss. 498, 515 (1911).

! In considering the mootness issue in a case strikingly similar in
principle to the present matter, the Supreme Court has held that a
case i; not moot when "(1) The challenged action ;as in its duration

too short to be fully litigated prior to its cessation or expiration,

and (2) there was a reasonable expectation that the same complaining
party would be subjected to the same action again" SEC v. Sloan, 436

U.S. 103, 109 (1978) (quoting Weinstein v. Bradford, 423°U.S. 147

(1975). Here, ninety days is certainly not sufficient time for full

litigation of the validity of these acts, and the Council's conduct and

"% the legal arguments submitted on its behalf leave more than a reasonable

expectation that the Council would, if it were legal for it to do so,

enact additional emergency acts 2ffecting plaintiff and its members.

) See also County of Los Angeles v. Davis, 99 S. Ct. 1379 (1979).

| #/ :

i ~ The matters in.Count two have been addressed in the Cooverative
Regulation Act of 1979, D.C. Law 3-19, which became law on September 28,

©1979. The macters in Count Three have been dealt with in the Multi-

' Familv Rentzl Housing Purchase Ac:z of 1979, D.C. Law‘B—lS, which becaze
law on September 25, 1879, and the Qffer fo Purchasz Azt of 1979, D.C.
Law 3-26, which became law cn Oczober 18, 15739, I at of these
events it is unnecessary for the Court to decide the issue, razised at
argument, of whether successive reenactment of emergency acts may bde
permissible during the period that a permenent act is belore Congress
for review. T g
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Additionally, the Council has demonstrated in the conduct uﬁder- ’
lying all three counts, that enactment of "permanent” legislation does
C Lz .
not necessarily mean that no further "emergency" enactments will be

1

iforthcoming on the same subject, since all of the emergency statutes at
i . :

|

!issue here supercede, suspend, or amend provisions of the D.C. Code.

;In short, defendant has failed to meet its heavy burden of demonstrating
i .
‘mootness. United States v. W.T. Grant, 345 U.S. 629 (1953).

|2, Successive Enactment.

Plaintiff alleges that the Council has abused its '"emergency" legis-
lative power, in successively enacting the acts at issue in this case.
As a threshold matter, it is necessary for the Court to definme the para-
meters of the Council's emergency power.

Neither the Home Rule Act, nor its legislative history, nor any
repor:?gecision in this jurisdiction, contain a definitio; of the term.
i"emetgency circumstances". However, prior statutory provisioms in the

i
iDistrict, resolutions of the Council, and judicial decisions of other

jurisdiétions provide a more than adequate basis for this Court to
judicially construe the statutory language.

The appointed Council which preceded the current elected Council was
subject to the provisions of the D.C. Administrative Procedure Act,
1 D.C. Code §§1501 et sea. Section 6(c) of that Act provides in part
.:ha:, when .

~- in an emergency, as determined by the Commissioner
- or the Council or an independent agency the
- adoption of a rule is necessary for the immediate
preservation of the public veace, health. safetv,
welfare, or morals, the Commissioner or Council
or such independent agency may adopt such rules
as may be necessary in the circumstances, and
E T such rules-as hizF be necessary in the circum-
stances, and such rule may become effective
immediately. [emphasis added]

| .
%This provision was also included in the Rules of the appointed Council,

2 D.C.R.R. §2.6(b). Ty

While defendant correctly points out that the elected Council under

the Home Rule Act has far broader legisla:i&e authority than its
=10-
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i!1::1:edec:ess.:--, that body has also adopted the standard set forth above

for defining emergency action. See Emergencv Condominium Cooperative

‘Conversion Stabilization Resolution of 1979, Resoiution 3-201 (July 31,

:;1979); Emergencx'Condominium Cooperative Conversion Control Resolution

i

of 1979, Resolution 3-126 (May 22, 1539); Amendment Defining Emergency
H N
iin the Council Rules, Proposed Resolution 2-19 (introduced in 1977 but

apparently not adopted by the Council).

The "emergency circumstances” language used by Congress in th.e':
Home Rule Act is not uncommon in municipal charters, as Congress .
recognized when the provision giving the Council this power was added
to the proposed Home Rule bill in Committee. See Home Rule for the
'gDis:rict of Columbia, 1973-].-974x Background and Legislative History,
#pp. 1042-43 (Committee Print, 1974). The Courts of other jurisdictioms
have had numerous opportunities to consider the meaning of such a

iprovision, and the weight of authority supports the conclusion ti':at an

! emergency is "an unforeseen occurrence or condition calling for immediate

action; an exigency; a crisis; or a time of difficulty or danger." 5

MeQuillan, Municipal Co orations, §15.40, and cases cited therein
(n.38). See "The Emergency Legislation Authority of the C:uncil", 1
Opinions of. the Corporation Counsel, D.C. 467, 472 (1977)._/

The Court therefore lolds that the emergency legislative authority
of the Council, conferred by 1 D.C. Code §146(a), may properly be in-
-;-voked only where two thirds of the members of the Council find that
circumstances exist constituting an unforeseen occurrence or condition
calling for imédi_.a:e action to preserve the public peace, health,
{safety, welfare or morals. It is a power intended for use only in times
of exigency, crisis, difficulty or danger.

Statutory comstruction and issuance of a declaratory judgment based
1 . .

?. thereon are traditional functions of the judiciary and are within the

jurisdiction of this Court. McIntosh v. Washingtom, 395 A.2d 744 (D.C.
d

App. 1978). This Court is empowersd to prospectively enjoin enforcement

*/ .
" Hereinafter cited as Op. C.C., D.C.

-11-
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i of any act enacted by the Council which contravenes’, procedurally or

'Esubstan:ively, the United States Constitution or an act of Congress,

i so that the remedies potentially available to the plaintiff are clear.

Plaintiff conceded at argument that Yt did not seek to have the Court re-

{| view the Council's factual determination that the rental housing situ-

i ation in the District rose to the level of an emergency, and such an in-

quiry is in a:z~event uancessary in light of.the Cpurt's dispositi?n
of this case. !

The only issue remaining is whether the Council, having found an
emergency to exist, may successively reenact substantially the same
emergency, act, so as to continue the substantive provisions of such an
act in force for more than ninety days, without a second reading or
Congressional review. This, also, is an issue of statutory construction.
The question will then become one of determining what relief, it any,
is appropriate in light of the great ;eluctance that this and every
Court should have to interfere in the provinc; of the legislgﬁure.

Defendant argues that the Council may successively enact emergency
leéisla:ion so long as a new emergency resolution is first passed each
time by the required majority. Plaintiff's position is that, with a ]
possiﬂle exception not present here, the Council may not do so, but

rather must submit such legislation to a second reading and Congressional

review if a duration of more than ninety days is desired.

x/

The Court .iterates that the substantive provisions of the acts
at issue here are not before the Court for review in this action.

xx/ .

While there is a split of authority among the Courts that have
had occasion to consider whether the legislature's- finding of an
emergency is conclusive on the Courts, See 5 McQuillan. Municipal
Corporations §15.40 (3d. Ed., 1969), this Court is of the opinmion that

the better rule is that such a factuzl determination, made on the basis
of the standard enunciated herein, would be conclusive on the Court
unless it were apparent on the face of the act and/or resolution itself
that no emergency could have existed. Any doubt should be resolved in
favor of the legislative determination.

=12~
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" The plain language of the statute provides greater support for

A ﬁlain:if;'s position than for that taken by defendant. When the legis=-
lativé history of the Home Rule Act and the 1978 ameadments thereto is

considered, the only natural and logical conclusion that can be reached

is that the Congress did not confer upon the Council the power to enact

"temporary" legislation of indefinite duration through repeated use of
the emergency power.

Section 412(a) of Fhe Home Rule Act, as amended, 1 D.C., Code
- §146(a) (Supp. VI, 1979), provides a limited exception to the procedural
requirements which Congress required the Council to follow in enacting
legislation. It is clear that Congress expected the Council to have a
second reading of all legislation routinely enacted by the Council, ahd

to submit that legislation to Congress.for review prior to iis becoming

law. These procedural requirements are not mere formaliéies: The pur-
pose of the second reading is to provide an opportunity for interested
citizens to have notice of a bill and to submit their views EB tﬁeir
represeﬁtativesprior to final consideration of that bill. See Home Rule

for the District of Columbia, 1973-1974, Backeround and Llezislative

History, p. 1042. (Committee Print, 1974). The oppértunity for Congres-
sional review is provided for- in the act as a means to facilitate
Congress' discharge of-its ultimate Constitutional responsibility for

the affairs of the District of Columbia. Id., pp. 2084 et sea.

- The "emergency" power was added to the Home Rule Act in Committee
in‘cgnjunction with the amendment adding the second reading rule, ;g.;
pp.71042-ﬁ3, to emzble the Council to bypass the second reading in thé
case of true emergencies. I; is clearly intended to be used for extra-
ordinary circumstan:és, not roufine legislation, no matter how desirzeble

. */
or beneficial such legislation may be.

f has suggested, and defendant has net contested the
suggestion, ¢ the Council has usad the emergency power extensively
to' legislate on numerous issues. The Court nasizes that this power
is not intended to be used as a "shortcu:" venhicle Zor enacting routine
or temporary measures. ~13- :
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i 3y, its terms, the Home Rule Act provides that an emergency act
" "shall be effective for a period of not to exceed ninety days." 1 D.C.

. N —_—‘
. Code §146(a). It is clear to the Court that the statutory language is

—

: not susceptible of any reasonable intepretation other than that the

!
| -
i

'Counﬁil may not, through its emergency power, continue in effec; sub-

;| stantially the same substantive provisions of law for more than ninety

days without a second reading of the act. This is what Congress

anticipated. Home Rule for the District of Columbia, 1973-1974,

Backeround and Legislative History, p. 1043 (Committee Print, 1974).
See SEC v. Sloanm, 436 U.S. 103, 112 (1978).

Defendant has argued tﬁat SEC v. Sloan, supra, is distinguishable

on the ground that the statutory language at issue in that case differs
materially from that of the Home Rule Act, so that the SEC Act limits
the remedy while the Home Rule Act limits only the duration of a single
act. The Court finds that argument unpersuasive, iﬁ light of':he plain>
language of Section 412(a) of the Home Rule Act. '

5e£endan: has also argued that Congress has implicitly approved the
Council's practice of successively reenacting emergency measures, in the
course of Congressional consideration of the 1978 amendments to the Home
Rule Act. The Supreme Court rejected a far more persuasive argument for

Congressional approval in SEC v. Sloan, supra., stating that

We are extremely hesitant to presume general
congressional awareness of the Commission's
construction based only upon a few isolated
statements in the thousands of pages of legis-

- lative documents, That language in a Committee
Report, without additional indication of more
widespread congressional awareness, is simply

4 not sufficient to invoke the presumption in

i a case- such as this. Tor here its invocation

would result in a construction of the statute
which is not only at odds with the language of
the section in question and the pattern of the
statute taken as a whole, but is extremely far
reaching in terms of the virtually untrammeled
and unreviewable power it would vest in a regu-
latory agency.

Even if we were willing to presume such
general awareness on the part of Congress, we
are not at sll sure that such awareness at the

=14~
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i
i

©1d., 436 U;S., 121. 1In any event, the only context in which Congress

i in 1978, is with respect to "filling the gap" created by the;Cbngres- :

189, 472 F.2d 1258, 1264 (1972); Jordan v. District of Columbia, 362

: £illing its duty to the District in defending this action, the earlier

% opinions of that office reflect a more reasoned interpretation of the

170

time of re-enactment would be tantamount

L to amendment of what we conceive to be the
. rather plain meaning of the language of
§12(k). .

may be said to have approved the Counéil's use of its emergency power
sional review period, and it is arguable that Congress; intet-atf;in 1978
was to'elmin;:e the justification for doing even that ;i.n the future.
There is no explicit Congressional approval of the Council's use of the
emergency power to enact temporary legislation for an i;adefini:e period
while the Council considers 'permanent iegislation.

The Corporation Counsel of the District of Columbia, who is the
District's chief legal officer, has repeatedly stated, il_: published
opinions, that successive enactme.nt of "emergency" legisiaﬁion is

violative of the Home Rule Act. Comments on EA 1-86: Epergency

Cooperative Regulation Act of 1976, 1 Op. C.C.,D.C. 424 (197‘7); The

Emergency Legislation Authoritv of the Council, 1 Op. C.C., D.C. 467
(1977); Comments on EA 2-133, the "First Emergencv Housing Discontinuance

Regulation Act of 1978," 3 Op. C.C.,D.C. 258 (1978). Such opinions "are

e;:stitled to weight unless plainly unreasonable or contrary to ascertain-

able legislative intenticn." Williams v. WMATC, 153 U.S. App. D.C. 183,

A.2d 114, 118 (1976). Although Corporation Couns.el has found itself

compelled to adopt a radically different position in the. course of ful-

Home Rule Act.

Defendant's argument that Congress, in requiring a two thirds

‘majority of the entire Council for enacting an emergency act, intended

persuasive in light of the plain language and legislative history of the

no other lizitation on the use of the emergency power is totally un-

~15-
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ﬁHome Rule Act. The'imposition of this requirement; indeed, highlights

i .

rthe congressional intent that the emergency power be a limited exception
|l

to the legislative procedures required by Congress in the Home Rule Ac:.
The Court concludes that the successive enactment of substantially

the same substantive provisions of law through the emergency power,

maintaining such provisions in effect for more than ninety days without
;@ second reading or submission for C;ngressional review is, with respect
to the statutes a: issue before the Court, unlawful. Y

WHEREFORE, it is this 19th day of Octobey, 1979,

ORDERED that enforcement of the Emergencv Condeminium and Coo&erativq

Conversion Stabilization Act of 1979, D.C. Act 3-95 (approved August 27,

1979) is enjoined.

And it is FURTHER ORDERED, ADJUDGED AND DECLARED that those
emergency acts at issue herein, which were enacted to continue in forcg
the substantive provisions of prior emergency acts, were unlawfully
enacted.

And it is FURTHER ORDERED that plaintiff's Motion for Summary
Judgment is GRANTED to the extent set forth herein and othetu}se DENIED.

Defendant’'s cfoss-Moticn for Summary Judgment is DENIED.

. /m /7L %’em

Gedgée | Revefcomb, Judge

x/

- Codtrary to defendant's assertions, this holding will not "ham-
string" the legislative authority of the Council. Alternative procedures
for achieving the results sought by the Council through successive
emergency enactments are available. All the Council need do to enact
‘‘temporary legislation-is to follow the procedure it used in enacting the
‘Cooverative Conversion Moratorium Act, D.C. Law 1-71, 29 D.C. Code §801
!(Supp. V, 1978). Furthermore, as the Office of the Corporation Counsel
‘has previously observed, it was Congress' expectatiocn that the Council
would trezt the enaciment of an emergency a2t as the Iirst rveading of a
permanent act, so that a second rsading and Congressional review could
usually be completed within the allotted nimety days. The Council has
chosen not to follow that procedure. Shouid it be the judgment of the
;Council that it needs the authority to enact emergency legislation of
indefinite duration without a second reading or Congressional review,
that authority could be sought from Congress.

-16-
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' DISTRICT OF COLUMBIA COURT OF APPEALS

DISTRICT OF COLUMBIA,
and

METROPOLITAN WASHINGTON PLANNING AND -
HOUSING ASSOCIATION, INC., et al.,

Appellants,
v. No. 79-1053

THE WASHINGTON HOME OWNERSHIP
' COUNCIL, INC.,

. Appellee.

N Nt " St ol P N P et o P "t i T s P

APPELLEE'S MEMORANDUM IN SUPPORT
OF MOTION FOR SUMMARY AFFIRMANCE

~ This memorandum is filed on behalf of plaintiff-
appellee_The'Washjngton Homé‘Ownership éouncil} Inc. '
f“ﬁnoc") in suppor£ of its motion for summary affirmance
of the,OPiﬁion and Order entered in this case by £he .
Superior Court on October 19, 1979. As we will show
herein, this case presents a clear and important queétion
of law for which expedited consideration by means of
this.pption is appropriate. As we will further show,
the Opinion and Order entered below was plainly correct

and should be promptly affirmed by this Court.

I. STATEMENT OF CASE AND SUMMARY OF ARGUMENT
Introduction

Pursuant to the District of Columbia

Self-Government and Government Reorganization
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Act, 1 D.C. Code § 121 ct seq. (Supp. V 1978) (the "Home
Rule.Act"), the United States Congress delegated certain
specified legislative powers to the City Council of

the District of Columbia on the express condition tha{
legislation would ébnform to certain procédural
requirements and would be subject, for a specified
period, to review by Congress. In éraer to meet exigent
circumstances, the City Council was further empowered

to enact I‘emergency“.st:atutes in accordance with
expedited‘pnocedurés and without submission to Congress.
These emergency acts, however, were expressly limited

in duration to a period "not to exceed 90 days."

There was no dispute below as to how the City
Council has purported to exercise the legislative
éuthority conferred by the Home Rule -Act. With regard
to the statutes in issue in this case, instead of
\enacting permanent legislation subject to the prescribed -
procedural safeguards and review by CORQIESS; the Council
has repeatedly enacted and reenacted a series of
virtually identical l;emergency" statutés for successive
90-day periods. The result has been the following

"emergency" statutes in issue in this case:

-- the Third Emergency Cooperative Regulation
Act of 1979 (in effect without substantial
. change since December 1976 by the enactment
and reenactment of ten successive 90 day
"emergency" statute_T—

-~ the Fourth Emergency Multi-Family Rental-
Housing Purchase Act of 1979 (in effect .~
without substantial change since October
1978 by the enactment and reenactment of
five successive S0-day 'emergcncy“ statutes);

-- the Latest Conforming Offer to Purchase
Act of 1979 (in effect without substantial
change since September 1978 by the enactment

LS
LI -2 -
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and recnactment of five successive 90-day

"emergency" statutes); and
-~ the [Second] Emergency Condominium and
Cooperative Conversion Stabilization Act
of 1979 (in effect without substantial change
since May 1979 by the enactment and
1 feenactmenﬁ of two suci7ssive 90-~day
emergency" statutes).=
WHOC in its complaint sought a declaratory
judgment to the effect that this use of the emergency
power‘by the City Council was unlawful.g/ The defendant
District of Columbia and the intervenor-defendants below
agreed that the Council had done precisely what WHOC
aileged. But, they contended that the successive
enactment and reenactment of the same "emergency"
legislation was lawful since the Council's "emergency"
powers were -open-ended and without limit. According
to the defendants, it was perfectly'proper for the
Council to enact and reenact the same "emergency"
hlegislation for as many successive 90-=day periods as
the Council wanted sq long as two-thirds of theACouncii
‘'said that an "emergency" existed., And, according to .
the defendants, these successive "emergency" statutes

were not reviewable by anyone -- not by Congress as

mandated in the Home Rule Act and not by the courts

because the Council's determination of an "emergency"

»

was final. : o,

1/ A complete description of each of the statutes in
issue in this case is set forth in the Superior Court's
Opinion and Order (at pp. 3-8).

3/ The statutes in issue in this case are not isolated
or atypical cxamples of the way in which the Council
has utilized the "emergency" powers granted to it in
the Home Rule Act. There are over 100 emergency acts
in effect in the District of Columbia, a substantial
portion of which are "renewed" emergencies. Sce Table
V, D.C. Code and D.C. Rules and Regulations Update
(June 1979).
-3 -
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>

"Under an agreed-upon cexpedited échcdule, the
parties filed cross-motions for summary judgment. These
motions were heard by Superior Court Judge George H.
Revercomb on October 16, 1979. The Superior Court .

entered its Opinion and Order on October 19, 1979,

The Superijior Court Decision in Issue

Judge Revercomb rejected the defendant and
intervenor-defendants' position and held that "the
Asuccessive enactment of substantially the same
substanti§e provisions of law through the emergency
power, maintaining such provisions in effect for more
than ninety days without a secona reading or submission
for Congressional review is, with respect to the statutes
at issue before the Court, unlawful."” (Mem. Op., p.

16.)

As set forth in4the Opinion and Order, the Court
based its .conclusion on detailed consideration of.the
téxt of the Home Rule Act; the legislative history of
both the Act and its amendments in 1978; the decision
. of the Supreme Court in SEC v. Sloan, 436 U.S. 103
(1978); and the consistent opinions of the Corporation
.Counsél of the‘District of Columbia (prior to this
litigation)'tﬁat the "successive enactment of 'emergency’
legislatibn'is violative..of the Home Rule Act.J (Mem.

op., pp. 14-15.)3/

N

3/ 'The Court also rejected the defendant's contention
that the issues in this case were moot since the
challenged action wis of duration teo short to be fully
litigated prior to its cessation and "the Council's

.



178

The Court squarely rejected the District of
Columbia's contention that two-thirds of thé City Council
could declare as many.successive "emergencies" as they
wanted without review either by Congress or the courts.
According to the Court, this readidg of the Home Rule
Act was "totally unpersuasive in light of the'plain
language and legislative history of the Home ‘Rule Act."
(Mem. Op., p. 16.) On the contrary, the imposition
of the two-thirds reéuireﬁent "highlights the
congressional intent that the emergency power be a

limited exception to the legislative procedures required

'by Congress in the Home Rule Act." kaid.)

» ‘The Court also rejected claims that such a
limitation of the Council's emergency powers woula
"hamstring" its legislative &uthoritf;'holding ‘that

_"alternéﬁive procedureé,“ Eonsistent with the Home Rule
Act, are available to deal with even temporary proﬁlems;.
‘Indeed, the Court pointed out that the Council had
.utilized such a lawful alternative when it enacted,

as a permanent statute reviewed by Congress, the
Cooperative Conversion Moratorium Act, 29 D.C. Code

§ 801 (Supp. V 1978). That Act provided for a 180-day
moratorium on cooperative conversions in order to' allow
the Council time to "construct and offer permanent

legislation which will serve to govern the establishment

IFootnote continued)

conduct and the legal arguments submitted on its behalf
leave more than a reasonable exnectation that the Council
would, if it were legal for it to do so, enact additional
emergency acts affecting plaintiff and its members."

(1d. p. 9.)
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and conduct of cooperative housing accommodations in

the District." (Id. pp. 4, 16.)

For all of the foregoing reasons, the Court
entered a declaratory judgment to éhe effect that the
statutes in issue in thig litigation "were unlawfully
enacted" and ordered that -enforcement of the Emergency
Condominium and Cooperative Conversion Stabilization
Act of 1979 (D.C. Act 3-95) (the only emergency act

challenged in the litigation presently in force) be

.enjoined. (Mem. Op., p. 16.) .,

The Issue on Appeal

There is no dispute in this case regarding the
facts. The sole issue on appeal is a stralghtforward
‘éuesgion of law: Did the Superior Court correctly
conclude with regérd to the statutes challenged in this
‘case that, under the HPme Rule Act, the City Council
‘may not successiveiy enact and.reenact substantially
the same provisions of law through its "emergency" power

for periods in excess of 90 days?

Summary of Argument'

We believe that Jﬁdge Revercomb's decision is
cleariy correct and should be promptly affirmed by this

Court.

~

First, the Home Rule Act m;kes absolutely clear
thaé permanent legislation adoﬁted by the Council must
meet certain minimum procedural requirements and must
be transmitted to Congress for review. Only a limited
exception.is granted to meet "emergency circumstances"

and, then, only "for a period of not to exceed ninety
-6 -
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days." -1 D.C. Code § 146(a). - On its face, this
legislation is clear and does not authorize repeated
use of the exception -- the "emergency" power =-- to

swallow the rule by which legislation must be adopted. |

Sécond, whaﬁ'the Council has done here is
virtuaily identical to practices engaged in by the SEC
and condemned by the Supreme Court in SEC v. Sloan,

436 U.s. 103 (1978). 1In Sloan, the applicable statute-
provided that the SEC coula summarily suspend trading
in securities for a period "not exceeding ten days."
The SEC implemented this p§wer by successively adopting
and readopting identical 10-day suspension orders for
;xfensive periods. The Supreme Court condemned this
practice as a violatioﬁ of the plain meaning of the‘
gpplicable statute and its legislative history. As

Judge Revercomb found, the same conclusion applies here.

Third, the successive enactment and reenactment
of the same emergency legislation is a violation'of
Congress' clear intent in adopting the Home Rule Act.
As set forth in JudgeARevercomb‘s opini&n, the critical
political debate underlying the enactment of the Home
Rule Act concerned the distribution of power between -
COngféss and the District Government. Some favored
more.strindgent congressional control; others favored
more discretion for the District. In the end, a
compromise was struck by which all legislation oé the
City Council would be reviewed by Congress save for
the most exceptional circumstances and then only for

‘a period of 90 days. There simply is no way to harmonize
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one year or two years or three years'qf government by
"emergency" act with the fundamenfal congressional

determination to review all legislation.

Fourth, the abbreviated (and, in some cases,
eonexistent) procedures used by the.éouncil in passing
the successive "emergency" statutes in issue in this
case have deprived citizens of the District of Columbia
of a ful} and fair opportunity to participate in the
legislative process, as gueranteed'in the Home Rule v
Act and the United States Constitution. The Home Rule
Act and the Council's own rules of précedurelyere
designed to give citizens this oppdrtunity_and to afford
the Council the benefit of citizen input. But, the
" government by “emeréency“ as practiced by the Council,
with "emergency" statutes (which are efféctive
immediately) being introduced and enacted at one>meeting
Without_eny advance ‘public notice or other public
participation, negates entirely the intended guarantees

of public participation..

Fifth, as Judge Revercomb found, the City Council
‘ has demonstrated that it is capable of dealing even
with "emergency" situations in the housing field and
yet complying with the Home Rule Act. (Mem. Op., p.
16.) When the Council deeme it necessary to keep
essentielly temporary legislation in place for more
than 90 days while it ponders what to do with respect
to a complex social or economic problem, it has already.
shown the way to deal with the problem -- read the
proposed legislation twice and send it to Congress for
review as required under the Home'Rule Act. If the

Council's interim solution is good enough to govern
-~ 8 =

.
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the people of the District of Columbia for a year or

two yedrs or even three years (as has been the case

in the housing -field), then it is surely good enough

. to send to Congress for the required épproval.

In sum, as we will show below, Judge Revercomb's
.. ) 7 :
decision was clearly correct and should be expeditiously

affirmed by this Court.

II. THE SUCCESSIVE REENACTMENT OF IDENTICAL
EMERGENCY LEGISLATION VIOLATES THE DELEGA-
TION OF LEGISLATIVE POWERS GRANTED TO THE
DISTRICT OF COLUMBIA IN THE HOME RULE ACT

The Home Rule Act marked a significant advance
for the District of Columbia in its quest. for ultimétg'
sélf-government. However, Congress made clear that
it was_oﬁly delegating "certain legislative powers"
to the District “"subject to the retention by Congress

‘of ultimate legislative authority over the Nation's
Capital gtantedvﬁy Article 1, Section 8 of the
.bbnstitution.“ 1 p.C. dee § 121. Congress further
made clear that the District could exercise only those
powers specifically.granted to it and had no authority,
for example, "to pass any act contrary to the provisions

of the [Home Rule] Act." Id. § 147.

=~ The bounds of the limited authority so délegated

are spelled out plainly in the Home Rule Act. The
statute prescribes the manner in which the City Council

must enact permanent legislation:

~

"The Council, to discharge the
powers and duties imposed herein, shall
pass acts and adopt resolutions, upon
a vote of a majority of the memters
of the Council present and voting,

-9 -
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unless otherwise provided in this Act
or by the Council. The Council shall
use acts for all legislative purposes.
Each proposed act shall be read twice
in substantially the same form, with
at least thirteen days intervening
between each reading." 1 D.C. Code

§ 146(a). (Emphasis supplied.)

The Act further provides that, subject to certain
specified‘exceptions, no act will take effect until

it has been transmitted to both Houses of the United
States Congress and Congress has failed to adopt a
concurrent resolution of disapproval within a specified

time period. Id. § 147(a). -

The Home Rule Act sets fort'. the manner and
circumstances under which the Council can enact temporary
legislation based on the existence of "emergency

circumstances":

"If the Council determines, by a vote
of two-thirds of the members, that
emergency circumstances make it
necessary that an act be passed after

a single reading, or that it take effect
immediately upon enactment, such act
shall be effective for a period of

not to exceed ninety days." 1 D.C.

Code § 146(a). (Emphasis supplied.)

Such temporary "emergency"'legislation is specifically
exé;pted from the requirement that acts of the Council
he. read twice in substantially the same form, with 13
days intervening, and from the requirement that acts

of the Council be transmitted to Conéress.

The issue in this case arises because the Council
has construed this statutory framework so that it may,
by periodically redeclaring the same "emergency

circumstances," enact important substantive legislation

- 10 -
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and maintain that legislation in effect for periéds

well in excess of 90 days -- indeed, for as many as

900 days -- without regard to the requirements applicable
to permanent legislation. What the Council has done

and is doing is vividly described in the following
exchange during one Council session early this year

considering the legislation in issue in this case:

"Ms. Kane: The resolution states that
permanent legislation is under
consideration by the [Council's]
Committee on Housing and Urban

_ Development. . . . [T]he background
is that there were four emergencies
during the previous session, which
would have been a whole year's worth
of emergencies . . . .

"Ms. Winter: Yes, Ms. Kane, your .
analysis is correct. 1975, '7e6, '77,
we have been wrestling with a
Cooperative bill. the bill did have
public hearings last year and received
a great deal of opposition on the way
it was doing. What we are doing here,
‘I have reintroduced the bill. What
Ms. Hardy is doing, to introduce the
‘moratorium, more or less, until the
committee can act on the Cooperative
bill." Transcript of 2d Legislative
Session of the Council, January 16,
1979, pp. 30-31.

An'equally graphic example of the same course
of conduct occurred lgter in the year when the Council
realized that certain of the "emergency" statutes
involved in fhis case would expire either before ér
shortly after the August recess. To deal with this
situation, the Council merely resolved that there would
be an Femergency" while it was on Qacation and enacted
in one sitting the Third Emergency Cooperative Regulation
Act c¢f 1979; the Emergency ConﬁominiF; and Cooperative

Conversion Stabilization Act of 1979 (for the second

- 11 -
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time); the Fourth Emergency Multi-Family Housing Rental

Purchase Act of 1979; and the Latest Conforming Offer

to Purchase Act of 1979.

These éxamples are not isolated or atypical.

They are the pattern. The reasons given by the Council

for the enactment of the "emergency" legislation in

this case have also included:

-- The fact that the Council has not yet

considered permanent legislation:

"Permanent legislation has been
introduced in the Council. It has
not yet had the opportunity to be
considered in the Council. Therefore,

- I move that an emergency exists."’
‘Transcript of the 41lst Legislative
Session of the Council, November 14,
1978, p. 121.

‘== The fact that legislation is under review

by the Council:

"Chairman Dixon: Mrs. Hardy, if I
may, let me ask, all of these are

repeated emergencies; is that not

correct? .

"Ms. Hardy: Yes.

"Chairman Dixon: So we have had them
- before us before?

"Ms. Hardy: Yes, you have had them
before you before. ’

"Chairman Dixon: They are all basically
legislation in place or moving, is
that correct? : :

"Ms. Hardy: Yes, sir . . ..."
Transcript of 15th Legislative Session
of the Council, July 17, 1979, p. 102.

-2 And, the fact that the Council will take

a recess:

-12 -
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"Ms. Jarvis: Mr. Chairman, if I may
ask Mrs. Hardy, if she will, each time
she presents to state the nature of
the emergency . . . .

“Ms. Hardy: Oh, sure. The emergency,
we do have a permanent piece. The
present emergency the Cooperative
Regulation Act of 1979 will expire
.on July 24. So therefore it is
necessary =-- this third emergency is
identical to the other. This will
expire when we are in recess.
"Chairman Dixon: Fine. The emergency
is it will expire when we are in recess."
Transcript of the 15th Legislative
Session of the Council, July 17, 1979,
pp. 103-04. (Emphasis supplied.)

As we now show, and as Judge Revercomb found,
this is an unlawful construction of the Home Rule Act;
it is rebutted by the plain languagé‘ofAthe statute,'
by its legislative history, by judicial precedent, and
by thé consistent opinions of the Corporation-Counsel.

A. Thé Plain Language of the Home Rule

Act Limits Use of Emergency Legisla-
tion to a Maximum Period of 90 Days

The Home Rul? Act specifically states that an
“eme;gency" enactment "shall be effective for a period
of not to exceéd 90 days." 1 D.C. Code § 146(a).
Defendants' attempt to twist this obvious limitation
into a mandate for repeated, identical enactments for
peribds of up to three years is simply not crediblg.

As Judge Revercomb stated:

"The statutory languyage is not
susceptible of any reasonable
interpretation other than that the
Council may- not, through its emergency
power, continue in effect substantially
the same substantive provisions of
law for more than 90 days without.a
second reading." (Mem. Op., p. 14.)

- 13 -
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What the Council has. done here is similar to
practices of the SEC condemned by the Supreme Court
in SEC v. Sloan, 436 U.S. 103 (1978) -- a case
"strikingly similé; in principle to the present matter."
(Mem. Op., p. 9.) 1In Sloan, the SEC urgeé that, under
a statute-allowing it to summarily suspend trading in
securities "for a period not exceeding 10 days," it
could repeatedly suspend such trading so long as it
redetermined every 10 days that such renewed suspension
was in the public interest. The Court reached preciseiy
ﬁﬁe opposite result -- that the emergency orders could
not be renewed -- stating that "the first and most ‘
salient point leading us to this conclusion is the
language of the statute." 436 U.S. at 111. The SEC's
reading of that language, the Court held, was "not the
most natural or logical one." '

“The duration limitation rather éppears

on its face .to be just that -- a maximum

time period for which trading can be

suspended for any single set of

circumstances." Id. at 112.

The Supreme Court further reasoned that the
open-ended renewal power utilized by the SEC was so
”ad;some“ an§ had such potentially strong effect on
private pérties‘(who had no opportunity to be heard
on the record) that "a clear mandate" from Congress
could be expected before the SEC's'practice could be
consldered proper. 436 U.S. at 112. According to the
Cburt; no such mandate existed or could be inferred

from the 10-day limit iﬁposed by the applicable statute

itself or from any other portion of that statute.

-14 -
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Both this case and Sloan involve agencies created
by éongress, with powers wholly derived from Congress.
The critical statutory language involved in this case --
"such acts shall be effective for -a period of not to
exceed 90 days" -;>is essentially identical to that
in Sloan; and the Council's attempt to utilize that
language as an open-ended authorization is equally
"unnatural and illogical." The 90-day limit imposed
by the Home Rule Act "appears on.its face to be just
that," a maximum time period clearly specified by
Congress for the duration of the emergency legislation.
Similarly, as in Sloan, the power wbich.the Council
seeks is overwhelming in its impact on private rightss:
i.g.,.the power to enact long-term solutions to urgent

~ problems without reference to Congress and without public
participation. A "clear mandate" for such power would
..§eem necessary, but just the opposite -- a clear time

limitation -- was provided by Congress.

In short, as found by Judge Revercomb, the
actions of the Council violate the plain language of
the Home Rule Act.

- B. The Legislative History of the Home
Rule Act Confirms That the Repeated .

Reenactment of Emergency Legislation .
Is Unlawful

The legislative framework created for the
District of Columtia in the HomeARﬁie Act was no£ an
aécidental or inadvertent development; it was adopted
by the Congrass only after car=ful consideration and
as a result of a compromise between the House, the Senate

and the proponents of £ull home rule for the District.
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At the very heart of this compromise was the
understanding that legisla{ion was to be enacted by

the Council only after successive readings and
transmittal to the Congress for review, save in limited

circumstances of an "emergency."

The 90-day emergency language was added
by amendment to a draft of the Home Rule Act during
a "markup" session before the House District Committee.

See Markup Hearings Before the House District Committee

on H.R. 9056, 93d Cong., 2d Sess. at 1042 (1973).
Congressman Rees, in introducing this ameﬂément,
initially discussed the procedures applicable to
permanent legislation, stressing particularly thg
impoftanéé of the two-reading rule as a guarantee of

public participation:

"What this merely does is set up a

technique which is followed in most

‘legislative bodies in the country.

This would be so the City Counc11 or

members of the City Council can't bring

up & bill all in one session and pass

it. It says that except in an

emergency, each act shall be read twice

in substantially the same form with

at least one week intervening between

the actions of the Council, and no

‘act shall take effect until one week

after it has been made available to

= the public in a manner whlch the Council
‘shall determine.

- "It is merely a parliamentary procedure
that is followed in most legislative
bodies in the country. Most bodies
‘have three readings of the bill. This
requires two readings and the first
reading, it would be one week between
the first reading and the second reading
and during this period, of course,
the public and interested parties can
discuss this legislztinn." Ibid.

- 16 -
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'+ congressman Rees then made absolutely clear
that the purpose of the 90-day emergency power was to
permit the Council a short period in which to deal with
“emergency circumstances" while providing a time in
which "permanent" legislation, in full complianée with -
the procedural requirements of the statute, could be

considered. According to Congressman Rees:

"What I think you're suggesting is
a good suggestion, usually in most
legislative bodies, if here we can
waive the rules by a two-thirds
majority, as we did here before the
‘week of the Fourth of July recess,
I think that you night amend this to
say 'if the Council determines by a
two-thirds vote that emergency
circumstances make it necessary that
. an act be adopted at a single reading
or that it take effect immediately
upon enactment, such act shall be
effective for a period of not to exceed
ninety days.' Usually by a ninety-
day period, you ascertain whether the
act is necessary on _a continuing basis
- and then follow the second and third
Teading rule ancd adopt the act which
will be a permanent pvart of the .
municipal. regulations." Id..at 1043.
(Emphasis supplied.) . .. :

“J think in the emergency situation,
it would be best to have a two-thirds
majority vote. I think there could
be sdme chain hanky-panky. We think
thére is an emergency, they cculd say .
that, and we declare it an emergency.
so I would offer an amendment to the
= amendment. I suggest to thé gentlemen
from. Maryland, the last sentence, if
the Council by two-thirds vote that
emergency circumstances make it
necessary that an act be adopted at
a single reading or that it take effect
immediately upon enactment, and I think
this would put the proper safeguard
in there. Then if they want to extend
the act past the ninety days, they
could obviously follow the second
Teadinz ruie." -cid. (Emphasis
suppiied.) :

Thereafter, the Home Xule Act went through
further legislative changes as various proponents and

- 17 -
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opponénts of home rule advanced their positions. The
legislative framework which emerged from this debate
was a compromise and was clearly spelled out in the
final Conference Report:

"The House amendment provisions, not

in the Senate bill . . . (2) require-

the Council to submit all but emergency

acts to Congress for a 30-day layover

before they become effective; and (3)

emergency legislation to be effective

for only 90 days. The Conference . . .

adopts the House amendment provisions

together with a Senate provision

specifying that no act of the Council

may be passed until 13 days after its

introduction." H.R. Rep. No. 93-703,

934 Cong., lst Sess. 76 (1973).

~ The proponents of the Home Rule Act repeatedly
stressed in Congress before the Act was adopted that
one reason for adopting the legislation and giving the
District of Columbia "home rule" was that Congress was
not abahaoning its ﬁltimate responsibility for the
District. As Chairman Diggs stated in urging that thé}
Act be approved, the Act "[plrovides for a 30-day layover
for éongressional disapproval of all Council acts."
(Emphasis supplied.) Statement of Chairmaﬁ Diggs, Cong.
Rec. 3041 (December 6, 1973). See also Cong. Rec. 3117,
3062, 3094 (December 19, 1973).

It can scarcély be inferred, in this context,
that Congress meant to render the congressional review
provisions discretionary By granting the Council
indefinite "emergency" legislative powefs. This would
lead to the anomalous result that, in the case of the

most ‘pressing and urgent problems, Congress could be
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bypassed for extended peri&ds. To put it another way,
it defies logic to assume that Congress, dedicated As

it was to preserving congressional review, somehow meant
less than it said when it specified a 90-day time limit

on emergency legislation.

There is simply no way to harmonize one year

or two years or three years of government by emergency

with the legislative history of the Home Rule Act.

C. The Consistent Opinions of the Corporation
Counsel of the District of Columbia Confirm
That the Successive Reenactment of Emergency
Legislation Is Unlawful

The Corporation Counsel is the chief legal
officeﬁ'of the District of Columbia, charged with
responsibility for interpreting the laws of the District.
hAs Judge Revercomb found and as this.cburt has previoqsly
sindicaﬁéd, the views of the Corporation Counsel are,.

entitled to great weight.i/ Before this case the

v éorporation Cbunsel had consistently made clear in
published opinions that "successive emergency acts . . .
[are] presumptively invalid" (Comments on EA 2-333,

The Housing Discontinuance Regulation Act, 3 OP.C.C.D.C.
25§»(1978)) and thaé a pattern of successive enactment
of emergency laws "tends to circumvent the intent .and

purpose of the authority delegated" to the District

4/ The courts in the District of Columbia have
Tepeatedly held that the Corporation Counsel's rulings
“are entitled to weight as a construction of the District
of Columbia code unless plainly unreasonable or contrary
to ascertainable legislative intention."” Williams v.

WMA Transit Company, 1533 T.S. app. D.C. 183, 189, 472
F.24 1258, 1264 (1372); Jordan v. District of Colunmbia,
362 A.2d 114, 118 (1976).
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Government in the Home Rule Act. (EA 1-86, Emergency
" Cooperative Regulation Act of 1976, 1 OP.C.C.D.C. 424

(1978).)37/

We do not propose to describe in this memorandum
all of the opinions of the Corporation Counsel dealing

with this issue. A few exampies should suffice:

"The only justification offered therein
is that the above mentioned permanent
legislation will not be effective prior
to the September 12, 1978, primary
election . . . . [T]he fact that
identical permanent legislation will
not take effect until the expiration
of the Congressional review period
pursuant to § 602(c) of the Self-
Government Act, D.C. Code, § 1-147(c)
(Supp. V, 1978), is not in my view,

- sufficient to justify the Council's .
use of the emergency legislation
authority.” Election of Delegates
Emergency Act of 1978, 3 CP.C.C.D.C.

- 268 (1978). (Emphasis supplied.)

"Even assuming that the need for a

" possible 5% increase in public
assistance for some recipients
constituted an emergency, it is clear
that this emergency was of the Council's
own creation. The ‘'normal legislative
process' cited in the three resolutions
were not mandated by Congress but were
imposed by the Council's Rules. See
Res. 1-2, as amended (21 D.C. Reg.
1553). Contrary to the House District
Committee's assumption that the Council
would make an emergency act permanent

- simply by holding additional readings,

the procedure utilized by the Council
treats a permanent measure that is
identical to an emergency act as an

" entirely separate piece of legislation.
Usually, the permanent bill must retrace
the path of the emergency bill through
the entire legislative process. 1In

the above case, the permanent
legislation, Bill 1-334, was not passed

5/ The Corporation Counsel made no effort below to
explain its abrupt change of position and simply asserted
that the prior opinions of the Corporation Counsel were
superseded.
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., on first reading until November 11,

" 1976, more than six months after it
was introduced (July 9, 1976) and the
identical emergency bill was passed
by the Council (June 30, 1976). Such
occurrences such as these force me
to conclude that it is essential that
the Council revise its current Rules
of Organization and Procedure, Res.
2-1 (23 D.C. Reg. ___ ), to facilitate
the enactment of cdesirable emergency
legislation intc permanent law. Its
failure to do this cannot serve as

"a proper ground under § 412(a) of the
Self-Government Act for re-newing
emergency legislation." Opinion of
the Corporation Counsel, April 27, .
1978. (Emphasis supplied.)

We fully endorse the views of the Corporation

-

‘Counsel.

III. THE REENACTMENT OF SUCCESSIVE EMERGENCY
LEGISLATION VIOLATES THE PROCEDURAL RIGHTS
- AFFORDED TO CITIZENS OF THE DISTRICT OF
COLUMBIA TO PARTICIPATE IN THE LEGISLATIVE
PROCESS GRANTED BY THE HOME RULE ACT, THE
COUNCIL'S OWN RULES AND THE FIFTH AMENDMENT

"In enacting the Home Rule Act, Congress went
ﬁo considerable lengths to ensure that citizens of the
District of Columbia would have a full opportunity to ‘
part;cipate in the legisiative process. The most
important provision is, of course, the two—reading rule.’
As emphasized by Congressman Rees in his remarks quoted
above, that rule was designed to assure that "the City
Council can't bring up a bill all in one session and
pass ip."A The 13—day waiting period guarantees that
"the public and interested parties can discuss the

legislation.” Supra at PP 16-17.§/

§/ As one court has noted, provisions of this kind
are "calculateZ &2 pars nrozer considerztion of . . .
l[legislation] and to precvide an opportunity for those
interested to be heard beifore it is adopted.™
Burnsville v. City of Blocmincton, 268 Minn. 84, 128
N.w.2d 97, 102 (19%64).
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The Home Rule Act further specified that the
Counéil "shall adopt and publish rules of procedures
which shall include provisions for adequate public
ﬁotification of intended actions of.the Council." 1
D.C. Code § l44(c);‘ The Council's own rules of
procedures, subsequently promulgated, set forth detailed
rules to egéure proper notice for and public
participation in the legislative process. For example,
Section 709 of the Council's Rule§ provides, in pertinent

part, that

"The Council shall, at least
fifteen (15) days prior to the adoption
of any act or resolution other than
a ceremonial resolution or emergency
‘measure, publish notice of the intended
action in the District of Columbia
Register . . . so as to afford
interested persons an opportunity to
submit data and views either orally
or in writing as may be specified in
‘such notice: PROVIDED, That less than
fifteen (15) days notice may be given
upon good cause found and published
with such notice; and PROVIDED FURTHER,
That if emergency circumstances, as
determined by the Council, nécessitate
the adoption of acts, resolutions and
rules on an emergency basis, such act,
resolutions and rules may become
effective immediately.”

The aétions of the City Council in enacting
and reeﬁacting emergency legislation make a mockery
of the procedural rights afforded by the Home Rule Act
and the Council's Rules. The emergency statutes in
issue in this case were often not.even listed on proposed
agendas put out by the City Council shortly before its

meetings. To the contrary, those emergency statutes
g !
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ca s

-were frequently brought up by Council members (many
times without even adequate notice to other Council
members), and then passed without any further action.
"The meeting of July 31, 1979, just before the Council's
recent vacation, isa good example. The four p1eces
of emergency legislation adopted at that meeting were
not specified on any published agenda issued before
- the meeting and were brought up and enacted by the City
Council in a matter of miqutes.l/ On another occasion,
the following occurred with respect to renewal of certain
of the statutes .in issue in this case: .

"We have Consideration of Matters on

‘an Emergency Basis. I think we can

.take all of these at once. They are

all carry overs [sicl, all renewed

emergencies." Transcript of the 41st

Legislative Session of the Council,
November 14, 1978, p. -119.

“The effeet of the Council's legislating by
:emergency" in this fashion is that legislation
isubetantially affecting property and other rights of
‘the citizens of the District of Columbia is continued
in effect without notice to those citizens tha£ the
statutes are under consideration; without consideration
by-ehCOmmittee of the City Council where interested
'eitizens may,have the opporﬂunity to make their views

known- without a chance by citizens to make thelr views

known to members of the Council before harmful

'-7/ Indeed, the first publlc notice of the enactment
of the latest Emergency Acts.at issue in this case was
in the August 31 D.C. Register (Vol. 26, No. 9) -~ one
month after their passage. .
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