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we will carry out the very important development effort and we will
also have an impact on the production of coca in that region.

I want to emphasize that narcotic controls is an important matter
to the Peruvian Government. It is something that the President, the
Vice President, the Prime Minister, and other ministers of govern-
ment spoke frequently about to me as the Ambassador. They realize
that they have great institutional problems and the challenge is very
great, but I believe that they are very sincere in working on this
problem.

At the same time, I would note that among the priorities that they
have, it is not their very top priority, and they do have limited re-
sources; but it is something that they are definitely interested in and
want to do something about. ‘ :

The final comment that I would make in my oral remarks is that
one of the main things we did in Peru was to make certain that there
was a single U.S. Government narcotics control effort to support the
Peruvian program, that there was not a number of individual agency
programs, but that we are all-integrated into the single program. I
believe that we have done a very good job in that respect.

Having said that much, and you having my written record, I will
stop. .

Chairman Rorm. Thank you for your very excellent statement,
Ambassador.

You heard me ask earlier, Ambassador Boyatt, the question of what
additional tools do you need in this struggle against illegal drug traf-
ﬁqlciling. I wonder if you have anything to add to what the Ambassador
said.

For example, it is my understanding that you have experience not
only in South America, but in the ASEAN countries as well.

Would you care to comment on the better coordination and coopera-
tion between countries in this international trafficking ? For example,
would it be advisable to have some kind of a top level conference in-
volving the ASEAN countries as well as Japan and possibly Hong
Kong? I would raise the same question with respect to those countries
involved in illegal trafficking in South America. What other recom-
mendation would you care to make ¢

Mr. Corr. I do believe that that would be very useful. We have, as
was noted here earlier, had conferences in the past. I believe on the
whole they have been useful and that we should promote such meetings
in the future.

Chairman Rorm. Are there any other tcols you need generally be-
yond what Ambassador Boyatt mentioned ?

Mr. Corr. I think that you have covered the subject very well. T
might try to reinforce a couple of things that have been said. T believe
if we were running a business and we were looking at the problem,
we definitely would transfer some of the resources that are now di-
rected toward the problem within the United States to try to address
the problem abroad. Most of us, if not all of us, who have worked in
narcotics control for some time are fully convinced that you get far
more for your money the closer you get to the source.

I would reinforce what Tom said about eradication—it is the most
important element for a lasting and successful solution. I would em-
phasize, however, that it is a mix of activities that we need. We do
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need to eradicate. We need to have in source countries income substitu-
tion, and we need to have enforcement. The mix of the program de-
pends upon the conditions of the country and the drug that we are
attempting to eliminate.

Chairman Rorm. I gather that at least where you have a reasonably
strong central government, efforts to eradicate the source has been
successful. Is that correct?

Mr. Corr. It has been in both Turkey and Mexico. I would say that
those programs have been highly successful. In Turkey, there was a
mixture of income substitution and enforcement. In Mexico there has
been less stress on income substitution. In countries where the govern-
ment is not as strong, does not exercise as great a control, the income
substitution side has to be emphasized more heavily. The central gov-
ernment in these cases does not have the moral authority, legitimacy,
and strength to carry out eradication programs without offering some-
thing to the producers in return. Countries with very strong central
governments can sometimes take measures that even in this country
would be difficult to undertake.

Chairman Rora. How much validity is there to the argument offered
against coca eradication in Peru that expresses the so-called tradi-
tional use by the native population ¢ :

Mr. Corr. I would say first of all that neither in Bolivia nor in Peru
has the U.S. Government proposed plans or programs to climinate the
mastication of coca by indigenous peoples. I would note, however, that
under the 1961 Single Convention on Narcotics to which both of these
countries are parties, they undertook to try to eliminate coca chewing
within a 25-year period. Neither country will do that.

It would be impossible within the remaining 4 years, and our pro-

rams have not contemplated that. Coca chewing 1s deeply engrained
in the culture, in work, and in the rituals and superstitions of the
people. For instance, among the miners it is considered necessary to
avoid disasters, et cetera. It would be an impossible task to eliminate
coca chewing in any short period. Moreover, the value of doing so
might be questionable until we understand better the function of coca
chewing to those people.

This makes eradication of illegal coca more diflicult because one
must permit legal production and control the product. One must assure
that there is not leakage and still assure that there is sufficient coca for
the traditional chewer. That complicates the problem, but I believe
it can be done. There will always be some leakage but I think that
there are effective control measures that can be undertaken. The
amount of coca required for legal chewing is relatively small in com-
parison to the amounts being produced. We need to focus on the excess
production which goes into the illicit trade.

Chairman Rora. My time is up. I do want to wish you well in your
new assignment. I am sure it is going to be extremely challenging and,
hopefully, rewarding.

Senator Nunn ¢

Senator Nunn. I join the chairman in that good wish. It is a tough
job, an important job and takes a good man to do it.

Is interdiction worth the money that we are putting on it?

Mr. Corr. Certainly we have to have interdiction. We have to go
after the major traffickers. Interdiction is extremely important. How-
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ever, emphasis on eradication of the crop should be the major thrust.
In addition, I think financial investigations not only in the United
States but also in source countries is extremely important. I think
experience reveals that in traditional efforts of enforcement and inter-
diction normally we do not get the very big traffickers.

‘We most often get people who are working for them. With respect
to interdiction it is extremely important that we make our efforts
where the major trafficking is occurring. This is usually in very remote
areas. If we are talking about Peru, it 1s out in the jungle. Police make
lots of narcotics arrests in Lima. Most of these arrests involve fairly
small amounts of coca, whereas through the jungle region coca is being
carried out in boat and airplane loads. Because of that, in Peru we
are shifting our interdiction emphasis from the coast to the jungle.
It is important to make certain that we are interdicting where the
largest volumes of drugs are trafficked.

Senator Nuxn. Have you found there to be a link between the nar-
cotics traffic in Peru and terrorist activity, a guerrilla activity ?

Mr. Corr. No, sir. I have not. I conclude from an examination of the
problem that most narcotics traffickers will avoid guerrilla activity.
I can’t say this with any certainty—it is an area in which our informa-
tion is not very good—but narcotics traffickers are not looking for
problems or attention. They primarily want to do business. To the
extent possible they would avoid association with the guerrillas. In
many of these countries traflickers have had quite a bit of freedom.
They are not looking for additional problems. In Colombia, where I
also served and have some knowledge, I think there has been some
evidence of an interrelationship, as Tom pointed out, of some connec-
tionli, but usually the evidence for such connections, I think, are rather
weak.

When we get into the Middle East and some other places, guerrillas
often have other sources of financing from governments that are well
known to us. Guerrillas therefore do not need to hurt their own cause
by association with narcotics traftickers. There would seem to be reasons
fOII; both of these groups not to become too closely linked with the
other.

In Turkey, there was some evidence that people who were carrying
heroin through Turkey up into central Europe were also carrying
guns into Turkey. So there have been some links. But in many cases
those links are rather tenuous. There is also, it seems to me, a tendency
for affected governments to want to link them for political reasons,
but I have been looking at the problem for quite some time and the
amount of hard evidence that I have seen to establish that linkage has
not been very great.

Senator NuNN. Thank you very much.

Chairman RorH. Senator Cohen ?

Senator Conen. Just one point.

I understand that your home in Lima was a target of a bomb re-
cently ?

Mr. Corr. That is right; my home and the chancery.

Senator Conen. Do you attribute that to pure political terrorism ?
What do you attribute 1t to?

Mr. Corr. I attribute that to political terrorism, to a small group
of people in Peru who are trying to do damage to a democratic gov-
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ernment, trying to discredit it, who are trying to cause investment
problems for that country. I think that the actual number of ideologi-
cally oriented terrorists in Peru is probably small enough that if the
Peruvian Government knew exactly who they are and wrere they are,
that they could be eliminated by the Boy Scouts.

Senator CoeEN. Boy Scouts don’t make bombs, though.

Mr. Corr. No. They don‘t. What I meant to say was I think there
are not very many terrorists in Peru, but they are dedicated to cause
problems to hurt the new democratic Government of Peru.

Chairman Rors. Thank you, Senator Cohen, and thank you, Am-
bassador Corr.

Again we wish you well in your new assignment.

Mr. Corr. Thank you.

Chairman Rorr. We look forward to working with you.

Our next witnesses are Mr. Joseph Linnemann, Deputy Assistant
Secretary, Bureau of International Narcotics Matters, Department of
State, and Kichard Wever, Director, Ofiice of South American Af-
fairs, Agency for International Development.

Gentlemen, if you will raise your right hands. Do you swear that
the testimony you will give before this subcommittee will be the
truth, the whole truth, and nothing but the truth, so help you God.

Mr. LinneMann. I do.

Mr. Weger. I do.

TESTIMONY OF JOSEPH H. LINNEMANN, DEPUTY ASSISTANT SEC-
RETARY, BUREAU FOR INTERNATIONAL NARCOTICS MATTERS,
AND RICHARD F. WEBER, DIRECTOR, OFFICE OF SOUTH AMER-
ICAN AFFAIRS, AGENCY FOR INTERNATIONAL DEVELOPMENT

Chairman Rors. Please be seated.

I would ask that both of you, if you could, because of the lateness
of the hour, summarize your statements. Your full statements will be
included in the record as if read.*

Chairman Rors. Mr. Linnemann. ‘

Mr. Linnemany. Thank you, Mr. Chairman. I thought a few
benchmarks might be in order to amplify the statement which was
submitted for the record.

First, 1 ton of heroin brings a street value in dosage units of ap-
proximately $2.3 billion. One ton of cocaine in dosage units on the
street has a value of in excess of $780 million. One ton of marihuana
has a street value of approximately $1.6 million. These were figures
developed last year by the Drug Enforcement Administration. they
also estimate, along with the IRS, that the illicit, underground econ-
omy in drug trafficking at the retail level is in excess of $80 billion.
That is quite a business. To combat this, the Federal Government—as
has been pointed out previously—spends approximately $900 million
to $1 billion. About 95 percent of that is spent domestically for de-
mand reduction programs such as treatment, rehabilitation, research,
and education, and about half of it domestically through law enforce-
ment activities. Overseas we spend approximately 5 percent of that
amount.

1 See p. 539 for the prepared statement of Joseph H. Linnemann.
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Yet I believe that our sister agencies and members of this subcom-
mittee and other Senators have always placed the highest anticipation
and expectations on the international area.

We believe that through a concerted effort of law enforcement,
which is desperately needed .overseas, the DEA has done an excellent
job. With eradication, income substitution, and pilot demand projects,
we can make an impact on the overseas flow.

The key to it is, No. 1, eradication, and having the resources in
order to carry out these particular initiatives. But, as importantly, I
think, is the perception that we have abroad. Up until this point,
I believe that the United States has been seen or perceived to be some-
what ambivalent on drug trafficking and drug abuse. I believe Sena-
tor Chiles’ State of Florida, is in a state of disarray, given the huge
amounts, both money and drugs going into that particular State.
But at the same time, the press that the United States has overseas is
that we do not eradicate. Sixty Minutes—20-20 have done shows going
into the marihuana fields. Yet we do have the Federal Government,
along with the State governments doing some eradication, but this
word never gets across.

The other problem is paraquat—it is a symbol that the United
States is ambivalent. At this time we are precluded by that statute
from entering into other eradication programs. Hopefully with the
repeal of that particular amendment we will be able to see some move-
ment during 1982. With that I will submit for questions.

Chairman Rorn. First, we will call on Mr. Weber.

Mr. WesEr. Mr. Chairman, I have a very short statement. I will
just read the operative parts of it and leave off the material you have
already heard from other witnesses. I think it would be the easiest
way. Beginning in 1979, a series of studies were carried out in which
both ATID and INM participated to determine the feasibility of as-
sisting the Government of Peru with an agricultural development
program in the Huallaga Valley which could help the farmers in mak-
ing the transition from coca to other agricultural production which
would provide them with a reasonable income. It was recognized
from the beginning that there is no other crop which over the medium
and long term will produce as much income to the farmer as coca since
the traflickers can usually raise the price to the farmer. There are
crops, however, that may approximate current prices farmers in the
Upper Huallaga receive for coca. If there is an agricultural promo-
tion program in place, these farmers may not suffer significant in-
come loss. However, in order for an agricultural development project
to succeed in an area like the Upper Huallaga Valley, it is essential
that it be coupled with a vigorous enforcement effort on the part of
the government.

Therefore, development of the ATD’s project has proceeded in paral-
lel with the development of an enforcement project by INM and the
Peruvian Government. A formal proposal was approved on Septem-
ber 8, 1981, and shortly thereafter a $15 million loan agreement was
signed with the Peruvian Government. An additional $3 million in
AID grant funds are planned for future years.

The Peruvian Government will contribute the equivalent of approx-
imately $8.5 million to support the project.
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On the eradication side, the project agreement was signed between
INM and the Peruvian Government for the amount of $1 million.

INM plans to spend up to $171% million on enforcement and eradi-
cation over the next 5 years.

The AID project will cover an area of about 3,400 square miles along
a 1,100-mile stretch of the Huallaga Valley, of which only some 8
‘percent is suited for intensive agriculture.

Mr. WeBer. The estimated 1980 population of the area was about
110,000, up from about 77,000 in 1972. The project will involve a mix
of services needed to improve agricultural productivity in the region,
including research extension, training, utilizing the staff of the %ni—
versity of the Jungle located in Tingo Maria. And the Peruvian Na-
tional Research and Promotion Institute. It will provide credit for
agricultural inputs. It has components for road maintenance and im-
provement, marketing improvement, potable water and environmental
sanitation and a variety of other services needed to improve produc-
tivity.

Present production patterns include rice, corn, plantains, cocao,
citrus, coffee, livestock, palm oil, tea, and forest products. Initially we
do not expect any dramatic changes in the kinds of food crops being
grown. Most of the coca being grown in the valley is not being grown
on good agricultural land but on the steep hillsides along the margins
of the valley which mostly are not suited to agriculture and should be
allowed to go back to bush.

The thrust of the project is to improve the existing agriculture
so that the farmers in the good agricultural areas do not find it ex-
pedient to grow coca and to provide additional opportunities for
employment, while the enforcement effort closes down the illegal coca
growing and destroys the plants. Land classification studies in the
valley have shown that the area has limited potential in terms of agri-
cultural productivity. The services to be provided under the project
will assist in maximizing that limited potential.

However, over time it is possible that the research effort may yield
results that could show a significantly improved income in the area.
The principal risk in a project of this sort is that the agricultural
services being provided will only serve to improve the productivity of
the illegal crop. For this reason we have made it clear to the Peru-
vian Government that the continuance of AID assistance depends
upon the mobilization and maintenance by the Government of an
effective coca eradication program. '

In closing I would like to emphasize one more factor which effects
the development of ATD projects to assist in narcotics suppression
activities. AID development projects must meet a number of develop-
ment tests which may or may not coincide with the optimum project
designed for narcotics suppression purposes. For example, develop-
ment projects must show a positive cost-benefit ratio. They must take
into account the environmental impact. They must benefit needy
people. We think that in the case of the Upper Huallaga these con-
siderations have been satisfactorily met.

I believe that this is a good example of how in appropriate cases
we can work together with the narcotic enforcement objective.

It is not part of the statement, but I would like to emphasize that
there has been a lot of discussion about crop substitution here this




203

morning and I think that we should be very careful about this. I think
my statement shows that most of the coca 1s not being grown on agri-
cultural land. When we talk about crop substitution, we are not talk-
ing about these people who are growing coca on these steep hillsides
planting some other crop.

What we are talking about is trying to stimulate a viable agricul-
tural economy in this region where it is possible. But in many areas
where coca is grown, we are not talking about agricultural substitu-
tion because it is not going to be profitable to grow any other crops
on those lands. I think one needs to approach this with caution. In-
deed, in certain cases such as this, a substitution or agricultural de-
velopment project can really pay big dividends, but it certainly de-
pen(fs upon the enforcement effort for its viability.

Thank you.

Chairman Rors. In line with your last comment, assuming that it
is impossible to use substitution of another crop, do you see any other
way or means that AID could be used to get fuller cooperation ?

Mr. WEeBer. Basically, what we are talking about, Mr. Chairman,
is building a viable economy in an area like this, that provides alter-
native means of employment to people. If you can get a vigorous
economy going, it seems to me a lot of other things come with it.

Public services come with it. Viable municipal government, viable
police activity, all of these things over time can make a big difference.
In the particular case of the Huallaga Valley, it is very likely that
there will be substantial private investment flowing into this area.
The cases that are already in evidence are investment in palm oil
plantations which should be a viable industry in this area of Peru.
There are at least four different groups who are in various stages of
moving into the area.

I think once the law and order is established and the reign of the
traffickers is destroyed, that there are very definite possibilities.

Chairman Rora. Long term, I can see the thrust of what you are
lsci;,yil;ig. I am not sure short term that I feel that it will have direct

nefit. '

Let me ask you, Mr. Linnemann, there has been a great deal of
discussion about the effectiveness of crop eradication. Could you give
us any rough estimates on how much eradication costs per acre for
marihuana, cocaine?

Mr. LinNeMaNN. Senator, that is a very difficult question to answer.
Going back to what Ambassador Boyatt indicated we have spent ap-
proximately $100 million since about 1978 in Mexico. The total cost
of that program was, however, much more. Mexico contributed just
for the eradication portion alone and enforcement approximately $200
to $300 million in what I call alternative costs, cost of fuel, personnel,
etc. They also purchased all the herbicides.

When you move into some of the lesser developed countries, the
United States would bear very much more of that cost proportion.
So it would be somewhat higher. We still maintain that eradication
itself is the most cost beneficial method to stop the drugs from coming
into this country. First, I believe my colleagues in the Department
of Justice would agree, that enforcement alone cannot do the job.
Otherwise, we would have solved the problem here domestically and
not have to go overseas.
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When you look at the huge amounts of corruption that go on,
eradication is a fairly antiseptic, surgical way of dealing with that
problem. You kill the plant, the plant cannot bribe, cannot walk
away, and cannot corrupt. Also the eradication efforts take on dif-
ferent approaches. For instance, marihuana is very much subject to
aerial eradication, particularly in Colombia. The coca bush, however,
requires manual eradication where you go in and you cut the coca
bush about 3 inches off the ground, dab it with, let’s say, 2-4-D which
%)s akherbicide and diesel oil which prohibits the leaf from growing

ack.

If you just cut it off, you have gone through a gigantic pruning
exercise from our research. It answers your question but it doesn’t
answer your question. We just don’t have statistics on exactly what
it would cost by acre.

Chairman Rora. How does INM respond to the displacement
theory of eradication? Regardless of what rields are eradicated, grow-
ers and traffickers merely move somewhere else.

Mr. LinnemanN. From our viewpoint it is how you look at the
glass, is it half full or half empty? Certainly our current philosophy
is following a very disruptive strategy, that is, to disrupt major trai-
fickers, to take areas out of production. Since we have a unlimited
supply situation, that production is likely to move somewhere else.
But looking back on history, we saw the breaking of the French Con-
nection in the early 1970’s, along with the Turkish ban on opium.
It took approximately 2 to 3 years for additional production to creep
up in Mexico.

By 1975, Mexico represented approximately 90 percent of the
heroin supply in this country. With the efforts in Mexico, by that
government and our own, we started to see other areas start to crop
up particularly in Southwest Asia and in the Golden Triangle.

So following the disruptive strategy it seems to me that it gains
you time. It gains you time to solve the problem.

Short of that, we saw no other alternative.

Chairman Rors. Senator Nunn?

Senator Nunx~. Mr. Chairman, we have got a vote on and I have
got many questions I would like to ask, but I would like to submit
them for the record, particularly to Mr. Linnemann. I would like to
have them back because I think your office is one of the most impor-
tant without any doubt in trying to bring about some changes.

[The questions of Senator Nunn and the answers thereto are sub-
mitted for the record as follows:]
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DEPARTMENT OF STATE

Washington, D.C. 20520

JAN 8 ise2

Dear Mr. Chairman:

Enclosed are responses to the questions submitted in your
letter of December 16 to the Bureau of International Narcotics

Matters.

The Department appreciates the opportunity to exchange
ideas with you and your colleagues concerning international
narcotics control efforts. We value highly the spirit of
cooperation between your Committee and the State Department in
this important endeavor. Continuing contacts with your Members
and Staff are welcomed.

Yours sincerely,

2 Al

Richard Fairbanks
Assistant Secretary for
Congressional Relations

Enclosures:

Responses to written questions.-:

The Honorable
William V. Roth, Jr.,
Chairman,
Committee on Governmental Affairs,
United States Senate.

88-539 0 - 82 - 14
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Q. We understand that beyond the purely diplomatic sphere, INM
personnel also provide advice and technical assistance to
foreign narcotics control agencies. 1Is this correct?

A. 1In six countries where we have significant narcotics
control programs INM has a limited number of personnel assigned
to the U.S. Embassies in so-called Narcotics Assistance Units.
Their responsibilities revolve primarily around coordinating
the development and implementation of narcotiés control
programs with the host government. 1In other countries, where
we have smaller programs, the liaison and coordinating task is
handled by an Embassy staff person designated by the Ambassador
to coordinate narcotics affairs in addition to his or her other
assigned duties. Periodically, INM staff personnel from
Washington or embassies overseas are assigned temporary duty to
other countries for program review and/or technical

assistance. INM personnel do provide advice and technical
assistance to host government officials in the field of
narcotics control program development and implementation,
particularly in reference to technical support involving
aviation and telecommunications. Addiéionally, INM provides
funding for technical training programs conducted both in the
U.S. and overseas by the Drug Enforcement Administration and
the U.S. Customs Service for foreign government narcotics

control personnel.
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Q. The mission of INM and DEA overseas seems to overlap. Wwho
is responsible for coordinating and supervising the efforts of
the two agencies and who settles disputes, should they occur?
A. As in other areas of foreign relations, the Department of
State has overall coordinating responsibility among USG
agencies which have anti-narcotics interests and/or activities
in foreign countries. 1In the country itself, the U.S.
Ambassador has the overall authority. INM's and DEA's
mission's overseas normally do not conflict, but rather
complement one another. INM's objectives are to encourage and
assist foreign governments to develop a broad spectrum of
anti-narcotics activities, ranging from crop substitution
through addict treatment and rehabilitation to development and
enforcement of narcotics control laws. Toward this end, INM
provides advisory services, technical assistance and commodity
support. DEA overseas personnel are U.S. Embassy assets in
providing advisory services and technical assistance to the
host government, primarily on narcotics law enforcement
programs which will curtail the flow of illicit drugs into the
U.S. A major aspect of the DEA responsibility is to support
the host government in arrest and apprehension of illicit

traffickers and the seizure of illicit narcotics.
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Q. Geographically speaking, what are the areas of priority for
INM funding and what rationale is used in arriving at these
priorities?

A. Our geographical areas of priority are basically the major
narcotics producing areas of the world: Latin America,
Southeast Asia and Southwest Asia. Within these areas, a
limited number of key countries receive priority funding, based
on both their importance as sources of drugs and their
willingness to cooperate with the United States in tackling the
problem. Among these key countries are Mexico, Colombia, Peru,
and Bolivia (pending the political commitment of Bolivia) in
Latin America; Burma and Thailand in Southeast Asia; and

Pakistan in Southwest Asia.
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Q. Considering the degree of isolation of the opium growing
areas, particularly Burma, just how effective can we expect
crop substitution programs to be?

A. Given limited government control in remote opium growing
areas of Burma, crop substitution efforts are clearly a
long-term proposition. Combined with successful eradication
and anti-insurgent actions, however, such efforts can
contribute to expansion of government controlled areas and
eventually to significantly reduced opium production.

Q. What type of assistance is available for the Burmese to
increase their road building program? Has the State Department
discussed this with the Burmese and AID?

A. Non-U.S. donors, such as the Asian Development Bank, have
indicated an interest in various road building proposals. AID
is prepared to consider road construction as an integral part

of specific area development projects, but would prefer to

focus its resoures on other aspects of development.
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We've heard some complaints from foreign officials
charged with narcotics enforcement that over-exuberance
of American consular personnel in seekinag relief for
arrested Americans paints a two-sided picture. On one
hand, we condone and encourage strict enforcement in

the host country while on the other hand we try to bail
out arrested Americans. Can something be done to
resolve this inconsistency?

The Department of State has a well-established policy

of assistance to, and active participation with foreign
nations in combatting international narcotics production
and trafficking. The Department of State also has a
clear responsibility, dating back to the very inception
of our consular service, to provide protection and assis-
tance to private Americans in difficulty abroad, includ-
ing those under arrest. The Department does not consider
our responsibility towards private Americans to be in
conflict in any wav with our position on narcotics
enforcement. When an American citizen is arrested
abroad, we have a responsibility to gain immediate
consular access to the arrested American; to make cer-
tain he understands the legal system of the country in
which he finds himself in difficulty; to ensure that

he has not been physically or mentally abused by the
arresting government, and if he has, to make every
effort to prevent further mistreatment. We also have
the responsibility of assisting him in loecating and
obtaining legal representation; of visiting him regularly
throughout his incarceration, and of seeing that his

case is handled appropriately in accordance with the

laws of the host country.
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As you can see from the above, our consular officers
play an active role in assisting Americans arrested
abroad. It is not, however, the responsibilityv of

our consular officer to arbitrarily secure the release
of arrested Americans. Our consular officers have no
funds with which to pay fines or post bail even on a
loan basis and, in fact, are strictly forbidden to
unduly interfere with the judical process of a sovereign
nation. In summary we support, and in some ways actively
assist, foreign governments in arresting narcotics
violators, including U.S. citizens. We do not, however,
condone improper treatment of any American during or

following such arrest.
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Does the Privacy Act in any way hinder our efforts with

respect to the dissemination of information to interested

parties regarding Americans arrested overseas for drug
violations?

We do not believe that the Privacy Act unduly hinders
the dissemination of information to interested law
enforcement agencies, either U.S. or foreign, who are
involved in international efforts to combat illegal
narcotics. The Privacy Act merely requires that this
information be disseminated in a way that protects the
rights of the American citizen involved. For example,
the Act permits a U.S. law enforcement official to
review the file of an American arrested abroad. The
Act does require that the requesting agency indicate
that the file is needed in connection with legitimate
law enforcement activity, and further requires that
record of such review be entered in the individual's

file.
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Q. Has the State Department developed a global policy with
regard to narcotics matters?

A. The Department has developed the international elements of
an Administration strategy for narcotics control, the basic
goal of which is to reduce the availability of drugs in the
u.s. The most effective way to accomplish this is to reduce
the production of illicit narcotics and to interdict traffick-
ing as close to the source as possible. Supply reduction
should be a priority item in our bilateral agendas with problem
countries. Wherever possible, narcotic crops are to be eradi-
cated, when necessary, with the appropriate assistance of the
U.S., other industrialized states, or international organiza-
tions. Greater resources should be allocated to provide
improved strategic and tactical intelligence collection and
dissemination, while interdiction of trafficking should be
improved. As well, the vulnerable points of trafficking organ-
izations should be identified and exploited. Demand reduction
programs are to be promoted in production and transit coun-
tries, as well as in other industrialized societies, in order
to encourage their cooperation in international narcotics

control.
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Q. Has the U.S. embarked on a crop substitution program apart
from its interest in the UNFDAC?

A. INM has helped to fund pilot crop substitution/income
replacement efforts in Thailand, Bolivia, Peru, Pakistan and
Burma. In Thailand these efforts have led to the Mae Chaem
Watershed Development Project funded by USAID. This project,
with AID funding of $10 million, aims at self-sufficiency in
rice production and increased cash incomes without opium poppy
cultivation. In Peru, the INM-funded pilot efforts have led to
the AID-funded Upper Huallaga Area Development Project. In
FY-81 AID obligated $18 million for this project which includes
marketing infrastructure, credit, extension, and road

improvements in an area that has been a major source of coca.

In Burma, Bolivia, and Pakistan INM has funded pilot crop
substitution-income replacement projects in areas where illicit
narcotic crops are grown. Eventually these efforts may lead to

full scale integrated rural development projects.
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Q. What is the U.S. contribution to the UNFDAC?

A. During the period 1971-81, the U.S. provided around 60 per
cent of the Fund's total contributions, or $29,420,000
million. 1In recent years other donors, notably the FRG,
Sweden, Norway, Australia, and Japan have increased their
contributions to the Fund, and the U.S. share has become
relatively less sizeable. The U.S. contribution from FY-81

funds was $2.15 million.
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Q. Why doesn't the U.S. have mutual assistance and extra-
. dition treaties with a great number of countries
involved in narcotics trafficking?

A. The U.S. has extradition treaties with 99 countries,
some of which are important centers for narcotics
production and trafficking. In the case of Turkey,
we have a recent extradition and mutual legal assis-
tance treaty and the Senate has ratified similar
treaties with the Netherlands and Colombia. The
Departments of Justice and State have cooperated
closely in negotiating such agreements and remain
interested in this area. Mutual legal assistance
treaties are still few, because this is a new area
and considerable time is required for negotiations.
Additionally, it is difficult to establish legal
linkages between our common law system and the differ-—
ing legal systems of other countries (e.g., the
Napoleonic Code) . »

Q. What has the State Department done to crack the veil of
secrecy that protects the financial affairs of narcotics
traffickers in tax haven countries?

A. The Departments of State and Justice have raised the issue
of financial secrecy in countries where this has hampered law
enforcement efforts, notably in the Caribbean area. In the
case of Switzerland, for example, we have a treaty that allows
access to financial records if there is evidence that the funds

are derived from illegal activities.
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Q. Would you provide further details on the meetings which you
attended in London concerning ship boarding in the Cayman
Islands and the Bahamas and their effect on U.S. law
enforcement? What is the factual basis for the view that the
Cayman bank secrecy laws are not subject to English law?

A. The London meetings resulted successfully in a recent
U.S.-U.K. agreement governing the inspection of British-flag
vessels suspected of the smuggling of narcotics. Special
instructions have now been distributed to U.S. Coast Guard

vessels.

Although the Cayman Islands are a colony of the U.K., the
latter state is only responsible for the areas of defense and
foreign affairs. The Cayman Islands' banking secrecy laws are

the domestic affair of that government.
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Q. Has the State Department thought about organizing working
groups with DEA and the Department of Justice's International
Affairs Division to compose and propose new and innovative
mutual assistance treaties?

A. There is no formal working group, but the Departments of
Justice and State already cooperate very closely in this area.
For example, with funding from INM, a Justice Department
official attended a meeting of Latin American Ministers of
Justice in Lima, Peru, last July. Some valuable legal
suggestions for narcotic-control were included in the
resolution passed by the participants.

Q. What role is the State Department playing in trying to
expand international cooperation in applying innovative
financial techniques to drug cases where the money involved
crosses national borders?

A. As noted previously, the Department and other concerned USG
agencies have been actively pursuing extradition and mutual
legal assistance treaties with various foreign governments. It

should be noted, however, that considerable time is required

for such negotiations, as many of the issues involved are novel.
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Q. Methaqualone is posing a severe problem in the United
States.

a) What actions, if any, are being taken by the State
Department in the development of acceptable import-export
procedures to control the movement of scheduled substances,
particularly where the U.S. is seeking stricter controls for
foreign manufacturers?

A. Much of the methaqualone that has entered the U.S. market
illegally from the Caribbean has originated with licit firms in
Europe, notably in the FRG, Hungary, Switzerland, and Austria.
DEA and the Department have cooperated closely in diplomatic
negotiations with these governments, urging them to control
production and close loopholes in their export controls.
Department and DEA representatives in Colombia have also worked
together in this enterprise, and have assisted Colombian
authorities in strengthening their law enforcement actions,
notably against clandestine drug labs. These efforts and

Colombia's ban on methaqualone imports are expected to reduce

the trafficking of this substance through Colombia.

b) What steps is the U.S. taking to obtain international
agreements concerning restrictions on the production and
distribution of precursor chemicals, such as acetic anhydride
and other chemicals used to make illegal drugs?

A. The DEA's voluntary watch program for trade in these
precursor chemicals has been described in international fora
and a resolution on this subject is under consideration for the
February 1982 meeting of the Commission on Narcotic Drugs.
Because of the widespread industrial use of such precursors as

acetic anhydride, obligatory controls would be very difficult

to enforce.
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Q. Would you briefly tell this Subcommittee how the State
Department took over the narcotic related functions of AID?
what has the State Department, Bureau of International
Narcotics Matters (INM), been able to accomplish that AID did
not when AID had the responsibilities?

A. On October 1, 1978, the Bureau of International Narcotics
Matters was created within the Department of State to manage
the total policy and program responsibility for the United
States government international narcotics control efforts. 1In
the fall of 1973, the responsibility for management of the
Foreign Assistance Act expenditures under the International
Narcotics control program was transferred from AID to the
Department of State.

Between 1973 and 1978, the broad duties of the senior adviser
for Narcotics matters in the Department of State included such
functions as oversight of Cabinet Committee for International
Narcotics Control activities, coordination of narcotics control
activities of all involved U.S. agencies, principal liaison and
adviser on narcotics for OMB and other U.S. domestic agencies,
creator of U.S. policy in narcotics matters and program adviser
for ambassadors and foreign government officials. During these
years, however, the funds continued to be appropriated in the
AID budget and essentially AID retained the responsibility for
operating the narcotics program. In other words, there was a
bifurcation or a dichotomy between the policy-planning efforts

and the implementation-administration of program efforts.
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During this same time frame, and largely as a result of the
foreign assistance act of 1973, AID was presented with a new
mandate to concentrate its resources and efforts on a few major
long term problems facing developing nations throughout the
world. Congress in effect reemphasized its intent that AID
concentrate on "new directions", i.e. agriculture, rural
development, nutrition, population planning and health, and
education, to assure direct, beneficial impact on the poor
majority in the developing nations. During the years 1973 to
1978, AID was encouraged to avoid diversion of its energies and
resources from these principal efforts. The result was that
the basic authority for the narcotics control program resided
in the Department of State with de facto program implementation
in AID who, on the other hand, was being instructed to divert
resources away from the narcotics area. Essentially the
bifurcation of responsibility for the policy and program
administration between State and AID inevitably gave rise to
administrative tensions between cooperating staffs and led to

delays in accomplishment.

Therefore, to aQoid administrative tensions, delays in
accomplishments, the dichotomy between policy formulation and
~administration, and diffusion of resources resulting from AID's
shifting mandate, the Bureau of International Narcotics Matters

was created to be responsible for both policy and

88-539 0 - 82~ 15
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administration of resources appropriated under the Foreign
Assistance Act. Since 1978, the Bureau as part of the State
Department foreign policy making apparatus, has been successful
in institutionalizing the program within the structure of the
foreign service and bringing to the attention of the highest
levels of the foreign government (both bilaterally and
multilaterally) the importance of narcotics control as a U.S.
government objective. 1In effect, the ability to establish
effective diplomatic initiatives has been enhanced since the
transfer of responsibilities from AID to the State Department
and problems of coordination within the State Department policy

apparatus have been minimized.
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Q. 1Is the State Department trying to convince more governments
to undertake crop destruction?

A. INM believes that the eradication of illicit narcotics
crops is the most effective method of reducing the supply of
these substances and can be carried out with no unacceptable
harm to the environment. INM has provided assistance to the
Government of Mexico in its campaign to eradicate opium
poppies. Because the Percy amendment, which had prohibited USG
assistance to foreign governments with herbicidal marihuana
eradication has now been lifted, eradication programs directed
against marijuana will now be discussed with certain

governments.
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Q. U. S. bilateral programs have proved to be an effective
means of reducing the amount of illicit narcotics available in
;?e gili.the current funding level of INM be sufficient to
maintain our ongoing programs?

b) From 1977-1981 has the INM budget increased on decreased?
A. a) Although high priority on going programs will be
maintained at current funding levels, the current appropriation
is not sufficient to conduct programs at an optimum level. The
bureau has been required to shift nearly 30 percent of funds
from our worldwide training program to support higher priority
country program efforts, e.g., Mexico. We have also been
forced to reduce by approximately one-third our voluntary
participation in the United Nations Fund for Drug Abuse
(UNFDAC) .

b) From 1978 through 1981, the bureau received appropriations
of nearly the same level each year. This, in effect,

constitutes a budget decrease because we have received no

budget considerations for inflationary rises.
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Q. We hear that the crop substitution program has a great deal
of recidivism and that Far East hill tribes grow opium poppies
side-by-side with substitute crops to make eradication more
difficult. Is this accurate?

A. Since opium poppies are an annual crop, acreage and
production can vary greatly from year to year. Cropping
patterns also vary from one area to another. In some areas
poppies are grown in close proximity or even intermingled with

food crops. This may be for more intensive use of the land, or

to mask the presence of the illicit crop.
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Q. Do you have any figures on the success or failure of the
crop substitution program?

A. We have no reliable figures on the overall success or
failure of crop substitution programs. Apart from that
successfully accomplished in Turkey, other programs are at too
early a stage to evaluate for results. The pilot programs done
by UNFDAC in Pakistan and Thailand are now at the point where
results are anticipated. Their overall impact will, however,
be difficult to measure since in areas and at times when opium
production has decreased, it has been in conjunction with
enforcement efforts by the authorities, or in direct response

to economic factors.
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Q. Now that the Posse Comitatus amendment permitting military
assistance in narcotics matters is law, what role will the
State Department play?

A. The recently enacted Posse Comitatus amendments remove
certain restrictions and ambiguities that have hampered
cooperation between military authorities and civilian law
enforcement officials. These amendments will enable the U.S.
armed forces to furnish information, lend equipment and
facilities, and provide training and expert advice to civilian
law enforcement officials. This cooperation is expected t6
increase the effectiveness of law enforcement activities, but
the role of the Department of State is not expected to be

affected significantly.
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Q. Does the State Department keep figures dealing with
recidivism flowing from its education and medical programs?

A. The Department of State provides direct funding to only one
treatment system. This is the Bangkok Metropolitan Health
Department (BMHD) system of detoxification clinics. By their
very nature, these are short-term detoxification outpatient
clinics with a minimum of counseling and aftercare available at
present. They represent an attempt to provide some alternative
for the addict, but at the time that they were designed it was
expected that recidivism rates would be high. It is estimated
that approximately 75 percent of the clients in treatment at a
given point in time have been in treatment previously. Actual
recidivism rates, while not available from statistically-sound

followup studies, are probably much higher.

In Malaysia, INM is providing limited technical assistance in
the form of training to the Ministry of Social Welfare and to
the Prisons Department. The prisons program is undertaking a
long-term effort to develop a treatment and aftercare
capability for the large numbers of prisoners who have
histories of addiction. The ongoing program is not yet
underway and we do not yet have estimates of the recidivism for

prisons.
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Q. Has the State Department done any study to determine the
economic effect the narcotics business has on the U.S. economy,
our balance of trade, our tax base, or foreign investment in
the U.S.?

A. There are reports from some of our embassies about the
impact of drug production and trafficking in those nations,
which essentially include estimates on flows of funds to this
country. The Departments of Treasury and Justice have

performed studies of the economic impact of drug trafficking on

the domestic economy, but State has not.
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Q. In 1971, Congress amended Section 620 of the Foreign
Assistance Act which provided for suspension of economic,
military and other assistance to any country that fails to take
steps to prevent narcotic drugs produced or processed in such
country from being illegally shipped to the United States.

a) Have the provisions of this Act ever been applied?

b) If not, why not?

c) Do you think the Act needs to be further modified to
include countries that are being utilized as financial havens
for narcotics traffickers?

d) How about those countries that have been identified as
"transshipment" countries?

A. (a) and (b): Section 481 (a) of the Foreign Assistance Act
of 1961, as amended, provides for the suspension of economic,
military and other assistance to any country which fails to
take adequate steps to prevent narcotic drugs produced or
processed in that country from being illegally shipped to the
U.S. While this provision has been informally applied to
Bolivia, it has not been specifically invoked against any
country for a variety of policy reasons. Some countries that
might be considered to have taken inadequate measures to
control arug trafficking receive little or no'éssistance from
the United States. At present, such countries include Iran,
Afghanistan and Laos. Other producing and transiting countries
to which we provide assistance generally conform with
international treaties regarding narcotics trafficking and
attempt to take the necessary enforcement action within their
limited resources to control the problem. Curtailing
assistance to countries making good-faith efforts to control

narcotics trafficking appears more likely to worsen than to

remedy the problem.
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(c) and (d): While the Act could be modified to include those
countries utilized as financial havens or those identified only
as "transshipment" countries, the Department believes, for the
reasons cited above, that bilateral cooperation will generally
be more effective in curtailing the traffic and production than

denial of U.S. economic, military or other assistance.

Q. We have received testimony that the acquisition of C-130
aircraft by the Burmese would be very beneficial in their
anti-narcotics program. What is the position of the State
Department on this and what, if any, studies have been
completed on the matter?

A. The Department has considered the desirability of providing
C-130 aircraft to the Burmese. The INM aviation advisor
expects to conduct a survey of Burmese Air Force needs and use
of aircraft early in 1982, following up on a visit to Rangoon
in October, 1981. Provision of C-130's at this time would

probably require use of FMS funds, which in turn would require

raising the world-wide priority accorded the Burmese Air Force.
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Senator NuNN. Just one question : Your budget I understand has 76
professionals; is that right ¢

Mr. LINNEMANN. Yes, sir; that is professional and clerical staffs.

[At this point, Senator Roth withdrew from the hearing room.]

Senator Nun~. How many of those would be professionals?

Mr. LinNEMANN. Approximately three-quarters.

Senator NunN. There would be about 60 professionals?

Mr. LINNEMANN. Yes, sir.

Senator NunN. My understanding, I don’t have the breakdown on
the 60 professionals, there are 40 in headquarters in your overall staff
and 35 are out in the field ; is that a correct proportion?

Mr. LiNNEMANN. It is augmented somewhat, Senator, in that we have
much more flexibility in the field by hiring what we call personal serv-
ices contractors, people with very technical skills, specialized skills, and
we augment our professional staff with those individuals in the field as
it is required. While you are talking about our budget, I might add
1 guess the Senate right now will be taking up the President’s request
for $36 million for our particular appropriations and the Appropria-
tions Committee will be recommending to the floor a small reduction.
So it seems to me it is difficult for us even to protect the small amount
of resources that we have for this very serious problem. :

Senator NuxN. Do you have any authority when there is a disagree-
ment between agencies or lack of coordination between the CIA andthe
DEA, between the FBI and DEA, or between any of the agencies in-
volved in drug enforcement, immigration, and so forth? Do you have
any broad jurisdiction to try to iron out jurisdictional disputes?

Mr. LinNEMANN. In essence we advise the Ambassador and we have
been very active in trying to bring together the various elements of the
intelligence community. I think it is fair to say the cooperation you can
always use more of. We have been working on the problem and I think
the cooperation today is better than it has ever been.

Senator Nunxy. What do you think, what would be your personal
view of having a White House counselor that would have access to the
President to be able to iron out difficulties between the agencies in the
drug field ¢ .

r. Linnemany. I would have to think about that. I am not sure
that there are that many difficulties between the agencies, sir. I think
that in the overseas arena, that the State Department does perform a
very active and very effective coordinating role in addition to the pro-
grammatic role. Domestically, I think clearly the Department of Jus-
tice is the lead agency through DEA in law enforcement activities.
Given the cooperation of the principals group, which meets regularly,
I am not sure. I just don’t see that many jurisdictional disputes.

Senator Nun~. How long have you been in this job?

Mr. LiNNEMANN. In the State Department, in 1977 and before that
1974 OMB in Federal drug management.

Senator Nux~. State Department drug management since 1977¢

‘Mr. LiNNEMANN. Yes, before that OMB in Federal drug manage-
ment for policy coordination since 1974.

Senator Nun~. We have run into an awful lot of coordination
problems in our investigation for several years. We think that there
are very significant problems in this area.
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The chairman I am sure is coming back. I would assume he will
want you to remain. I guess we can declare a recess for about 5 or 10
minutes and we will be right back.

[Brief recess.]

[Members of the subcommittee present at the time of recess: Sena-
tors Cohen and Nunn.]

[Member present after the taking of recess: Senator Roth.]

Mr. WerLanp. Mr. Linnemann, I have one or two questions for you.

The subcommittee has heard evidence relating to the financial
aspects of trafficking. My question to you is: Has your office worked
with other offices of the State Department in attempting to see if
we can do something about the offshore banking situation and the
financial aspects of trafficking ?

Mr. Linnemany. Not only have we worked with other offices within
State, but we have worked with the other agencies, including the
IliS, FBI, DEA, Comptroller of the Currency, U.S. Customs, and
others.

The financial transactions we believe is largely a domestic problem,
given the predominance of the transactions taking place in the United
States; a report of the $80 to $100 billion figure. That money then is
either put into legitimate or illegitimate business or goes offshore. We
have coordinated and cooperated with the other agencies in trying to
determine exactly how that is done, where it goes, and then trying to
develop as a result of that a series of mutual assistance treaties, and
discussions on a bilateral level with the governments of the countries
involved.

Last year, for instance, I had two trips to London and I discussed
the banking issue and vessel boarding. We had just concluded treaties
with Colombia and the Netherlands on mutual assistance which I
believe is before the Senate for ratification.

We have a treaty with the Swiss in the same regard and we are start-
ing negotiations on the same thing with the Italians. It is a very tech-
nical field. It is a very tough field to penetrate.

If you look at our own banking laws here, you have bank secrecy
laws, and so forth, that are an impediment to the investigators. Other
countries have the same types of things. You can essentially move
$1 million in wire transfers around the world on a tickertape without
being able to trace it.

In some ways, our-own laws are major impediments.

Mr. WemLaxp. When you were in London, did you discuss the situa-
tion with respect to the Cayman Islands and its bank secrecy laws?

Mr. LINNEMANN. Yes, sir, as well as Nassau, Bahamas.

Mr. Wemanp. Did you receive any indication of willingness to co-
operate on the part of the British authorities in attempting to get their
colony to loosen its bank secrecy laws?

Mr. LinneManN. We had a willingness to cooperate, but it did not
go as far as a willingness to change the laws because I believe that in
the case of the Grand Caymans they have a somewhat independent
process in setting their own bank secrecy laws. They are not subject
to English law in that regard ; it is up to their own council.

Chairman Rorm. Thank you very much for being here today.
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Our final witness is Mr. Walt Sears of DEA.

Please raise your right hand.

Do you swear that the testimony you will give before this subcom-
mittee will be the truth, the whole truth, and nothing but the truth,
so help you God ?

Mr. Sears. I do.

TESTIMONY OF WALT SEARS, DEA

Chairman Rorr. Please be seated. I appreciate your waiting. It is
late in the morning. For that reason I would ask that you summarize
what you have tosay.

Please proceed.

Mr. Sears. Yes, sir.

First, I would like to ask the Senator’s indulgence.

I seem to be having some bug in my chest and sinuses, so if I start
coughing, be assured that I am not necessarily in the act of expiring.
[Laughter.] :

Chairman Rora. You are not alone these days.

Mr. Sears. Senator, at this point in time, this country is on the lead-
ing edge of kind of a horticultural revolution as it applies to mari-
huana cultivation for commercial purposes.

This manifestation is both in terms of quality of marihuana, and the
quantity. From the standpoint of quality, the cultivation process
which has produced an extremely high grade marihuana has brought
through American knowhow, the United States very much into the
commercial cultivation market.

I have here two marihuana stalks, you cannot properly call them
a marihuana bush anymore. They are more like a tree. They are not
necessary the largest. They would represent plants about 10 feet tall.
Through the cultivation process that is used, it will produce some-
lv:here between 3 to 5 pounds of extremely high-grade sinsemilla mari-

uana.

By high-grade, I am referring to a THC content which is in excess
of 6 percent as compared, for example, to the best Colombian mari-
huana which will seldom reach 38 percent.

Recently, we have had assays run that have confirmed a THC con-
tent in excess of 11 percent for sinsemilla marihuana. The quality of
the marihuana is not only significant from a commercial merchandis-
ing standpoint, but is also significant from the standpoint that in vir-
tually all of the scientific studies that are being conducted, the health
hazards or the effects on the body of marihuana abuse are reported as
being dose related ; that is, the higher the THC content the more dra-
matic the effects on the body. So, the THC content is an extremely sig-
nificant manifestation.

In terms of quantity, the commercial cultivation of marihuana, this
high-grade product commenced in a large scale in California and Ha-
waii and has now proliferated throughout the United States. Com-
mencing 2 years ago, DEA entered into a joint program of eradication,
and suppression of marihuana growth in California and Hawaii.

* That is continuing at the present time. Resources by both DEA and
the States are being applied to it.
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Additionally commencing this year we took it upon ourselves to try
to expand the program to the rest of those States where significant
commercial marihuana growth was being experienced.

I think we are on the lead edge of this phenomenon because at this
point I don’t think we are necessarily behind the power curve as far
as trying to get on top of and suppress commercial cultivation in the
United States. )

We are saying that the domestic product represents somewhere be-
tween 7 and 10 percent of the total marihuana consumption here in
the United States.

That leads us to believe that we are not as yet inundated by this high-
grade product. But we know enough after having conducted surveys
this year that unless we get on top of it and move in a very positive
fashion, that the potential for proliferation is very great.

To meet this threat, DEA has entered into cooperative programs
with a number of States, so far this year, and are programed to do so
with a number of other States next year.

The strategy that we have used is, first of all, to attempt to determine
where the principal areas of cultivation are in this country. We have
found that certainly the Sun Belt States, the Southeastern part of our
country, the Midwest and Southwestern part of the country are gen-
erally significant in this cultivation.

Our cooperative relationship with the States from a DEA stand-
point has been, within our resources, certainly to encourage their
efforts and to contribute certain training, funding and certain investi-
gative and air resources to help them to get the job done.

The nature of marihuana cultivation generally is such that it is in
rural often economically depressed areas and with our agent force,
some 1,900 agents, we have to rely upon a cooperative enterprise with
the State and local officials in order to get the manpower necessary to
actually go out and fund illicit marihuana fields and bring the resources
to bear to destroy them.

We have been training law enforcement officers in aerial observer
techniques so they can find marihuana fields, so they can accomplish
the necessary legal activities necessary to obtain search warrants in
their State and then to conduct raids in order to find and destroy the
marihuana crop and to arrest and prosecute those individuals who are
identified with it.

To date, in addition to California, Hawaii, and southern Oregon,
this year we have cooperative programs going with the States of Ken-
tucky, Missouri, Georgia, and Florida.

Next year, we will see this expanding, assuming the resources are
available to us, to a number of other States.

With that, sir, I think I will end my summary and open it up to any
questions that you might have. ) .

Chairman Rora. You mentioned that you spent considerable time
trying to identify the States? .

Mr. Sears. Yes, sir. .

Chairman Rors. I wonder if you would submit for the record, writ-
ten record, those States and estimates of what they are supplying. Is
that available?

Mr. Sears. Yes, sir. It is. We tried not to elaborate too much on
exactly which States we have in mind, in order not to give the culti- -
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vators any more information than we have to. I will be happy to
provide whatever information.

Chairman Rota. That can be kept sealed.

Mr. Sears. Yes, sir.

[The information referred to was not received by the subcommittee
at the time of printing.]

Chairman Rors. Why aren’t the States doing more on their own?

Mr. Skags. Sir, I think this is a fairly recent phenomenon in terms
of their recognition of the problem as it was with our recognition of
the problem. The fact is we just didn’t realize, and I don’t think the
gta,tes realized exactly what the extent of cultivation was in their

tates.

In every case, where that knowledge has become known to them, and
in many cases they came to that recognition themselves, the response
by law enforcement and government officials in those States has been
one of extreme concern and one of a desire to get on top of this prob-
lem, and do something about it.

Chairman Rors. It is my understanding that California and Hawaii
are the two largest producers? . .

Mr. Sars. Historically they have been. For the last 3 years, they
have had very aggressive programs going. Looking at the statistics
from California this year, I think we are seeing that we may have
turned a corner in California and perhaps in Hawaii also. Obviously
the desired end is that we want to see this activity decline.

Chairman Rors. What authority do we have from the Federal level
or do we have to rely on States?

Can Federal agents go in and destroy crops?

Mr. SEars. Yes, sir. We have that authority. But we don’t really have
the manpower. So this cooperative arrangement has really worked out
very advantageously for all of us. The county and the State have the
manpower and many of the resources to do the job but in some cases
they are just not budgeted to do certain aspects of it. From an investi-
gative standpoint, they sometimes lack certain expertise in that area.

Additionally, we often contribute aircraft to help fly over and find
the fields.

Chairman Rorm. As a legal matter, if an agent sees marihuana
being grown, do you have to go through the courts to destroy that or
do you have a right to have the agents themselves go in and destroy it ?

Mr. Sears. It can be destroyed without warrant if it is found. How-
ever, it makes it more difficult if you don’t get a warrant to then prose-
cute anyone that you can identify as being associated with that
cultivation.

[At this point, Senator Nunn entered the hearing room. ]

Mr. Seaks. Our method of operation is almost mvariably to do all
the things necessary generating an affidavit, obtaining the warrant, and
so on efg enter that Jand fully clothed with all the legal instruments
we need.

Chairman Rorm. You mentioned in your testimony that locally
grown marihuana, roughly amounts to 10 percent of the total?

Mr. Sears. Between 8 and 10 percent.

Chairman Rore. What kind of quantity isthat ?

Mr. Seags. Really about all I can say is how much we haye seen
because we are at this point not very sure of how much there is. This
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year there have been in the neighborhood of three-quarters of a million
plants seized. Again we are talking about high-grade marihuana,
plants producing 3 to 5 pounds that will sell on the market for between
$2,000 and $4,000 a pound; representing an illegal value of over $1
billion on the market.

For information, the estimates on the amount of illegal money made
by the marihuana trade is between $19 billion and $23 billion in a year.
That includes that amount which comes in from Colombia. That isthe
total market.

Certainly, it is a very high money market.

Chairman Rota. Is it possible to get—what do you have to plant?
Do you have seeds or seedlings ? How is that distributed ?

How can that be so readily available? Wouldn’t it be possible to get
at the source of the seedlings, the seeds, whatever it is?

Mr. Sears. The seeds are very readily available, sir, and, generally,
what they will do is plant the seeds in a greenhouse early in the year,
perhaps in March and then when the plant gets 6 inches high and the
weather warms up, they will plant the seedlings out in a field. Very
often they will disperse them.

We are also seeing as we become more successful in California and
in Hawaii, greater dispersion of the plots of plants. We are seeing
them going to greenhouses. We are seeing a greater effort to camou-
flage. We are seeing boobytraps. Weapons are very, very much asso-
ciated with the trade. In ‘California this year so far they have seized
over 350 weapons associated with this traffic.

Chairman Rora. Who is distributing the seedlings or seeds?

How is that done and are you able to trace it to organized crime?

Do they have anything to do with it or just very widespread ?

‘What is the distribution network ?

Mr. Sears. We haven’t made any positive link between organized
crime per se and the domestic marihuana cultivation problem. There
appears to be in some cases kind of a loose-knit merchandising organi-
zation, say, centered around large cities where a distributor will in
some cases set up a person to go into a remote area. They will provide
him with the seeds, provide him with a certain amount of money to
keep himself going, certain farm equipment and so on. He actually
tends that crop for the period of time it takesto grow it.

It is a fairly labor-intensive exercise, growing sinsemilla marihuana.

Chairman Rora. You mentioned in your earlier statements the high
quality of the U.S. marihuana. Was this developed internally within
the United States.

Are there those trying to provide a better grade of marihuana? Or
is it just circumstance that we produce a high quality?

Mr. Sears. I have not been able to determine where sinsemilla was
first cultivated, but we think it was in Latin America. Sinsemilla is a
Mexican word meaning “without seeds” and that refers to the cultiva-
tion process that creates the very high THC content.

Sinsemilla cultivation is a combination of three things. It is proper
fertilization, pruning, they have a way of pruning so that the plant
will bush out creating more flowering tops and thus a higher yield.
Then at the critical point, the male plants are removed from the gar-
den resulting in a number of female marihuana plants, who then ex-
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eude exhorbitant amounts of rosin which is very highly laced with
THC in a desire to become fertilized.

This is where you get the extremely high, potent product.

Chairman Rorm. I understand there has been litigation to prevent
surveillance from the air. Are you familiar with that?

Mr. Sears. Yes. Tam. |

Chairman Rora. Would you explain to the subcommittee ?

Mr. Seags. Yes, sir. There is litigation in the district court in Wash-
ington at the present time requesting the court to enjoin DEA from
destroying marihuana crops through harvesting them. They claim this
is in violation of the Environmental Protection Act, that it destroys
the soil and so on. They are also trying to enjoin us from looking for
marihuana crops by using aircraft or any of the other means that
have been used.

Chairman RorH. Are there any other tools—probably additional
funds—but is there anything else that the Congress or this subcom-
mittee could do to help eradication

Mr. Seargs. I think there is some potential that the posse comitatus
Act may be helpful. We haven’t come up with any exotic way to find
_ them that beats putting a knowledgeable trained observer in an air-
craft, generally fixed wing but in some cases helicpoter, visually look-
ing for the fields.

In many remote areas, it is very difficult for law enforcement person-
nel to get to the fields. It could be very beneficial were military heli-
copters, for example, made available to provide transportation to law
enforcement officials into remote areas for the purpose of destroying
marihuana fields.

Chairman Rora. Senator Nunn ?

Senator Nuxw. Mr. Sears, do any of the States have spraying pro-
grams going on now?

Mr. Seags. No, sir, not to my knowledge.

Senator Nunw. There is nothing in the law at the Federal level that
would preclude that from taking place now; is there?

Mr. Sears. There is nothing—

Senator Nun~. Domestically ¢

Mr. Skars. No; there is nothing that would preclude a State within
the constraints of its own environmental protection laws from doing
so legally. There is nothing in the Federal law that would preclude it.

Senator NUNN. Are any of them in the process of thinking about
that kind of language?

Mr. Srars. Yes sir, it is under comtemplation by certain States.

Senator Nuwnx. I understand that Hawaii has an eradication, mari-
huana eradication program. Is that correct ?

Mr. Seags. Yes, sir, 1t does.

Senator Nux~. Does that involve spraying?

Mr. Sears. No, sir, it doesn’t. Actually, in Hawaii, spraying would
really not be very efficient. The terrain in Hawaii is so forbidding
and the size of the plots are so small that by the time you find a small
plot of this product, it is more efficient to go in and destroy it manually
than it would be to use herbicides.

" Senator Nunn. Is that what they are doing?

Mr. Skars. Yes.
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Senator Nu~N. Is it true they have used the National Guard in that?

Mr. Sears. Yes; they are using helicopters through the National
Guard and I think the State of Hawaii really deserves a lot of credit.
for the aggressive way that the State government has gone after this
problem.

The National Guard provides helicopters, not only to find the mari-
huana, but also they have developed a way of inserting the personnel
f}l;om the helicopter into the plot, so that they can destroy it right
there. '

Again, the terrain in Hawaii where this stuff is grown is very for-
bidding and even when you find it, unless you can sort of drop down
on it, it can take you days or hours to get to it.

Senator NunN. Any other States have this active a program or
would you put Hawaii at the top of the list ?

Mr. Sears. I think Hawaii should go down really as being kind of a
forerunner in this effort. Having said that, I would say that the State
of California has become extremely active in the last 2 years and we
have cooperated in that effort.

I think today the State of California has a very effective program.

Senator Nunn. They are not spraying ?

Mr. Sears. No, sir.

Senator NunN. Do you believe that the repeal of the Percy amend-
ment will have any effect in the United States on the question of
whether we spray here?

Mr. SEars. Yes, sir, I think so. This certainly will relieve a number
of constraints that currently exist within the State governments as
to the acceptability of utilizing herbicides to destroy marihuana.

Senator Nunn. Psychological climate rather than really legal,
though. Right?

Mr. Sears. Yes; that is correct.

Senator NUNN. Does the State of Georgia have an eradication
program, an effective eradication program?

Mr. Sears. Yes, sir, they do. We have a program underway with
the State of Georgia at the present time that has been very active
and very effective. We actually didn’t get going in Georgia until mid-
year but we look toward next year to be geared up and really produce
an effective program.

Senator Nu~n~. In what way? What is that eradication program ?

Mr. Sgars. Essentially it i1s this—we held a school in Atlanta.
Georgia authorities provided the training facility and the students.
We provided aircraft and instructors. In this way we trained a
number of their officers to act as aerial observers.

We then provided some aircraft to help them go out and find
marihuana fields from the air. They then generated raid forces both
from State and local county law enforcement authorities who went
out and conducted the raids. This essentially is the basic formula that
we are using today throughout the country.

Senator Nunw~. Thank you, Mr. Chairman. Thank you, Mr. Sears.

Chairman Rora. We appreciate your aid here. It may be that the
subcommittee at a later date will want to hold further hearings on
tgg domestic consideration. I appreciate your very excellent. testimony
today.
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I have a letter just received from the Jamaican Embassy which
will be included in the sealed record if there is no objection.

[The document referred to was marked “Exhibit No. 7,” for ref-
erence and will be retained in the confidential files of the subcom-
mittee. |

Chairman Rorm. With that, we will complete the hearing today.
The subcommittee is in recess.

[Whereupon, at 12:45 p.m., the subcommittee was recessed.]

[Members present at the time of recess are Senators Nunn and

Roth.]



INTERNATIONAL NARCOTICS TRAFFICKING

TUESDAY, NOVEMBER 17, 1981

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
oF THE COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, D.C.

The subcommittee met at 9:33 a.m., pursuant to recess, in room
3302, Dirksen Senate Office Building, under authority of Senate
Resolution 361, dated March 5, 1980, Hon. Warren B. Rudman
presiding.

Members of the subcommittee present: Warren B. Rudman, Re-
publican, New Hampshire ; Sam Nunn, Democrat, Georgia; and Law-
ton Chiles, Democrat, Florida.

Members of the professional staff present: S. Cass Weiland, chief
counsel ; Michael Eberhardt, deputy chief counsel ; Marty Steinberg,
chief counsel to the minority; and Katherine Bidden, chief clerk.

[Member of the subcommittee present at commencement of hear-
in%: Senator Rudman. ] ‘

enator Rupman. The subcommittee will be in order.
[The letter of authority follows:]

U.S. SENATE,
GOVERNMENTAL AFFAIRS,
SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
Washington, D.C.
Pursuant to rule 5 of the rules of procedure of the Senate Permanent Subcom-
mittee on Investigations of the Committee on Governmental Affairs, permission
is hereby granted for the chairman, or any m<mber of the subcommittee as desig-
nated by the chairman, to conduct open and/or executive hearings without a
quorum of two members for the administration of oaths and taking testimony
in connection with hearings on international narcoties trafficking on Tuesday,
November 10; Thursday, November 12 ; Friday, November 13 ; Tuesday, November
17; and Wednesday November 18 1981.
. ‘WiLriaM V. RoTH, JR.,

Chairman,

SAM NUNN,
Ranking Minority Member.

Senator Rupman. This morning we are going to reconvene hearings
begun by the Permanent Subcommittee on Investigations last week
involved in an effort to study current patterns of drug trafficking.

Today we will concentrate on the trade’s financial aspect. Because
of a longstanding prior commitment, I do not believe Senator Roth
will be with us this morning. :

Our first witness will be Bud Mullen, Acting Director of the Drug
Enforcement Administration,

We are delighted to have you here this morning, Mr. Mullen, and
hope to gain insights into your expectations for the future.

(241)
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I want to say at the outset that due to the inexorable movement of
the appropriations process and due to a very important markup by
the Defense Subcommittee on the Appropriations Committee, on
which I serve, we may have to recess this hearing for brief periods this
morning. I hope we don’t have to recess it for a very long period.

As you probably know, Mr. Mullen, under the procedures of this -
particular subcommittee, we swear in all witnesses. So if you will
please rise, I would like to administer the oath.

Do you swear the testimony you are about to give during the course
of this hearing shall be the truth, the whole truth, and nothing but the
truth, so help you God ?

Mr. MuLLen. I do.

Ser(lia,tor Rupman. Please state your name, Mr. Mullen, for the
record.

TESTIMONY OF FRANCIS M. MULLEN, JR., ACTING ADMINISTRATOR,
DRUG ENFORCEMENT ADMINISTRATION

Mr. Murien. Francis M. Mullen, Jr., Acting Administrator, Drug
Enforcement Administration.

Senator Rupmaxn. Mr. Mullen, we have your full statement. We un-
derstand that you may be able to summarize that and your entire
statement will appear in the record at this point.*

So you may proceed.

Mr. MurLeN. Thank you, Senator.

I do have an executive summary that will take somewhere around
10 and 12 minutes to present.

I am most pleased to be here as DEA’s Acting Administrator to re-
view for you several significant international trafficking situations and
issues relating to control of this serious problem.

The work of the subcommittee over the past year culminating with
these extensive hearings is very important. I hope that the body of
work developed in these past 2 weeks will assist the Congress in un-
der%tlanding the enormity and ramifications of the international drug
problem.

Drugs must be a part of our foreign policy. In DEA, we want to re-
verse the accelerating drug trafficking and abuse. We must focus on
control of drugs at the source. DEA’s mission is to immobilize major
international trafficking cartels by insuring that the principals are in-
carcerated, the drugs seized, and the traffickers’ assets removed.

Our goal is to make it prohibitively expensive, both personally and
financially, for drug traffickers to operate. Overseas, from where the
vast majority of drugs emanate, DEA activities are directed toward
developing host country drug enforcement, intelligence, and training
systems, so that, ultimately, officials in drug source and transit coun-
tries will have the expertise needed to utilize their own resources to
suppress illicit drug production and trafficking in their regions.

T would like to take a moment to restate and to highlight some of
the most significant trends that were discussed in detail last week

1 See p. 562 for the prepared statement of Francis M. Mullen, Jr.
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by the DEA witnesses. The dynamics of the heroin market are in flux
as the (Golden Triangle of Southeast Asia once again is becoming a pri-
mary source of the opium which support heroin addiction in South-
cast Asia, the United States, and in Europe.

For the past several years, as a consequence of a diminished crop
because of droughts and increased enforcement actions, there was a
noticeable reduction in Southeast Asian heroin in the world market.
However, intelligence reports now forecast that the most recent har-
vest was a bumper crop. Even after taking into account the inevitable
stockpiling and internal consumption, it is conceivable that there will
be as much as an additional 15 tons of heroin available to the world
market. : :

[At this point Senator Chiles entered the hearing room.]

Mr. MurLeN. This is almost four times the volume of heroin con-
sumed annually in the United States. It is expected that this increased
heroin will enter and perhaps glut the international traffic and com-
pete with Southwest Asian heroin for the European and North Amer-
ican markets.

Cocaine, marihuana, and dangerous drugs, particularly methaqua-
lone, are also of grave concern to drug law enforcement and health
officials. These drugs are generating billions of narco-dollars and are
altering the economy in our country and wreaking havoc and under-
mining the economy and economic stability of South American na-
tions where these drugs are cultivated, processed, and transshipped.

Farmers are planting marihuana and coca crops in place of needed
food commodities. Drug cultivation is breeding crime and corruption
in these countries. Supplies of these drugs are more than adequate to
meet world demand.

The traffickers are continuing to move vast quantities of marihuana,
cocaine, and methaqualone by air and by sea.

Our Southeastern States are being bombarded with a seemingl
endless dispatch of mother ships, smaller transfer vessels, and aircraft
clandestinely crossing our borders, with this harmful contraband.

The Caribbean nations, by way of geography, are caught in the
middle between the séurce and the market and, as a result, suffer,
all of the ill effects associated with drug trafficking, increased crime
and violence, drug-induced inflation, other economic woes, and a cli-
mate conducive to corruption.

One of the most effective ways to control drugs is at the source.
Optimally, crop control measures will have the greatest impact. Be-
yond that, we must try to interdict the drugs before they enter inter-
national trade.

This is why it is important for DEA to be overseas in the source
countries. It is fortunate for the world community that the drug
source nations are recognizing their international commitment to
drug control. They are implementing serious control measures and
are stepping up enforcement operations within their countries.

In Southeast Asia, the Thai and Burmese authorities are extraor-
dinarily sensitive to the centuries-old tradition of opium cultivation
among their peoples and their economic reliance on this crop.
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In spite of this, both nations are exploring crop destruction and
crop substitution programs.

The Thai and Burmese have also dramatically increased their en-
forcement campaigns against the heroin producers and traffickers.
Following the lead of the United States in pursuing alternatives to
immobilizing narcotic cartels, many Southeast Asian nations are
modeling forfeiture and bank secrecy tramsaction laws on U.S.
statutes. Depriving traffickers of thelr assets is an effective tool
worldwide.

In the Caribbean and in South America, we have seen demonstra-
tions of positive responses by drug source nations.

For example, they are moving forward with a multidimensional
program to drastically reduce and contain coca cultivation. The Upper
Huallaga Valley project is an example of international cooperation
that recognizes the needs of the people and a commitment to global
drug control.

The Colombians have maintained an impressive enforcement pres-
sure in the significant staging area of the Guajira Peninsula.

Countries are also responding with various enforcement and es-
sential chemical control programs.

However, for all of this diligence, it seems most likely that drug
availability will not diminish. It is essential that the United States
stand behind and support a clear policy of drug control at the source
by whatever means are required to support this task.

Our inability to aid source nations with herbicidal eradication mini-
mizes the quality and sincerity of our commitment to drug control.

‘We need legislation to repeal the existing restriction upon assistance
to foreign governments for herbicidal spraying programs.

We also need the legislative authority for Federal offices to conduct
and assist the United States in conducting marihuana eradication pro-
grams through herbicidal eradication.

Drug enforcement needs to capitalize on all of the resources avail-
able to it. Progress is being made involving the Navy in spotting ships
and aircraft suspected of smuggling drugs and in obtaining other in-
telligence and information from them regarding drug trafficking. We
anticipate further assistance from the Department of Defense once
further exceptions to the Posse Comitatus Act are enacted.

It will be welcomed support.

The President’s crime control program also contains provisions
that are a clear signal of the United States intent to crack down on
drug traffickers.

I believe that it is important to amend the current law to better
enable the law enforcement community to seize and forfeit traffickers’
profits and proceeds. The bail and sentencing reform proposals are

needed measures to correct deficiencies and inequities in the criminal
justice system. Amendments to the Freedom of Information Act
which would insure nondisclosure of information provided by State,
local, and foreign police authorities would be most beneficial, as
would other proposed amendments to the act.

Rather than elaborate further, I will be pleased to submit to the
subcommittee a summary of the administration’s programs and pro-
posals for crime control.



245

We are working on the development of new strategies to contend
with the crime attendant to drug trafficking. By combining the FBI’s
financial investigation of major distribution networks and DEA’s
ability to penetrate these networks, we are going to be able to reach
higher level narcotic traffickers and move against the complex money
flow that finances their lucrative criminal enterprises.

FBI expertise in combating organized criminal groups with produc-
tive and sophisticated investigative techniques will be extremely help-
ful. Already the number of joint DEA and FBI investigations has in-
creased fourfold since July. Drugs are the root of violent crimes we
are experiencing in the United States and around the world. If we
bring to bear the full resources of the U.S. State Department, the De-
fense Department, Treasury Department, U.S. Coast Guard, our for-
eign leaders and their people, we can have an impact on drug produc-
tion, trafficking, and abuse.

We pledge to do our utmost and, as always, look forward to working
with the Congress to develop and move forward with an aggressive
strategy to combat this significant probe.

Senator, that concludes my statement.

Senator Rupman. Thank you very much, Mr. Mullen. We appreciate
your statement.

As we stated earlier, we will have the entire statement incorporated
in the record. : ‘

Let me start out, I think, with a key question so that we can have
your answers at this hearing in proper perspective.

Mr. Mullen, are you in a position this morning to speak for the
Department of Justice in this area?

Mr. MuriLeN. Yes, Mr. Chairman.

Senator Rupmax. Very good.

I wonder if we might start out our discussion this morning with the
whole area of the budget for your agency.

The Attorney General has been asked to respond recently to a num-
ber of inquiries about drug enforcement budgets. I wonder if you can
explain to the subcommittee this morning how we might expect greater
success in the fight against narcotics by spending less money ?

Mr. MuLieN. Yes, Mr. Chairman. Right now we are experiencing
some budget difficulties. I think that is very clear. Several factors—
reduced budget available, the pay increase we have had to absorb and
the continuing resolution all have combined to cause us some difficulty
at present.

I hope that this will be resolved around November 20 with either
the budget proposal passing or a continuing resolution giving us a
higher level of funds.

We are studying several areas, for example, to see what impact the
combined resources of the FBI and DEA, as well as other agencies,
Customs and IRS, will have in the future on drug enforcement with
regard to resources.

For example, I believe DEA has for many years had inadequate re-
sources and 1t is a matter of what is available by way of budgeting.

‘We have looked at several areas of the country, for example, Pitts-
burgh, where we have eight drug enforcement agents in the same Fed-
eral building with 118 FBI agents. It is like that in many areas of the
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country. We are hopeful that the infusion of FBI resources will assist
%}n dmitigating the difficulty we are encountering with the reduced
udgets.

Vﬁge have seen benefits of these joints investigations already through-
out the country. I indicated in my prepared statement that the num-
ber of joint investigations, DEA and FBI has increased fourfold.

Actually, the increase has been from 10 to 15 to over 70. The FBI
has doubled its number of narcotic-related investigations since July
13 from 100 to 200. .

I have to say, however, that we are experiencing budget difficulties.
1 have advised the Associate Attorney General and the Attorney Gen-
eral. We are following it closely. I have been assured that should we
arrive at the point where we are not effective, that the Attorney Gen-
eral will go to the President and attempt to remedy the situation.

S(la)na,tor Rupman. I appreciate that answer and I want to get into
it a bit.

Let me just ask you to compare for us a moment in general numbers
the fiscal year 1982 budget as proposed by the administration as op-
posed to the prior year.

Mr. Murien. I have a listing here of our budget.! I won’t go back
as far as the first year we have available, which is 1969.

Senator Rupman. Why don’t you compare the last 2 years for us?

Mr. Moriex. I would like to go back as far as 1980 where we had a
budget then of $203 million. DEA has asked this year for a budget of
$233 million, which I believe would be adequate to fulfill our respon-
sibilities. That was reduced to $216 million by OMB and then further
reduced by 12 percent to $201 million.

Senator Rubmax. It would be less with inflation than you had in the
prior year.

Mr. Murien. In 1980.

Senator Rupman. You certainly would not want to testify to this
subcommittee that you could do more with less in this area.

Mr. MuLien. I can not testify to this subcommittee that we can do
more with less. I have taken steps within DEA in my short tenure
there to cut budgets in some areas I thought perhaps were a little ex-
cessive, but you can only go so far at that. I think we have gone as far
as we can. Yes, we are hurting a little bit right now.

Senator Rupman. You, of course, held a very high position in the
Bureau. I am familiar with your background of record. I am also very
familiar with the Bureau and what they do. Would you state that prior
to July 1 of last year, or let’s make it prior to January 1 of last year,
thﬁt tlele Bureau was overstaffed for the enormous responsibilities that
it has?

Mr. MuLeen. No, I do not believe any of the law enforcement agen-
cies within Justice within the past 5 years have been overstaffed. We
always watch our budgets carefully. I think most law enforcement
agencies do.

Senator RupmaN. As a matter of fact, the Bureau, in public state-
ments, has repeatedly said that with its tremendous responsibilities,
particularly in the area of domestic intelligence and security—areas

1The proposed budget may be found in the Appendix on p. 597 following Mr. Mullen’s
prepared statement.
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not very glamorous as television would have you believe they are, in
fact, they were understaffed and their caseload in certain areas such as
white-collar crimes and security fraud, is burdensome and, in fact, is
causing delays in presenting cases to various U.S. attorneys around the
country ; isn’t that an accurate statement ?

Mr. MuLLEN. Generally accurate.

I don’t know about the delays being caused. I don’t have any specific
knowledge on that. It is possible, but I am just not certain. Like all
agencies, Senator, we have to face the economic realities that budgets
are tight now and we have to work within limits.

I think it is obvious to any observer that reduced budgets are going
to mean reduced efforts. We try to do the best that we can with what is
available to us.

I speak out, I tell the Attorney General, the Associate Attorney
General, and others in authority what we need. I know they try their
best to get what we need for us. Once a decision is made, this is going
to be the budget, why, I will work within that. It is obvious less re-
sources is going to be difficult.

Senator Rupman. The point here is this, Mr. Mullen. I don’t doubt
your devotion to this job and I am sure you will fight for everything
you can get. What we are really talking about now is a general policy
of this administration. I support the inistration, but not this par-
ticular policy. The administration is talking about increasing the war
on crime and I can tell you from probably as much experience as most,
we cannot do it with diminished funds in your area, which is very
expensive.

I want to continue this dialog before asking my colleague to carry on
with questions. We have in our possession a memo I am sure you are
familiar with which concerns your proposed reductions after the 12- )
percent hit what you were supposed to take. I just want to talk about
that for a moment.

Mr. MurLeN. Certainly.

Senator Rupman. No. 1, in the proposal that was made which you,
of course, were directed to prepare, as you just ver properly out-
lined, you were asked to set forth a budget proposal. gfo. 1, it showed
a reduction of approximately 211 agents ; is that correct ?

Mr. MurLen. That is correct, Senator.

Senator RupmaN. You would have to agree with me that that would
be a very severe cutback on the war against narcotics, would you not?

Mr. Murren. I don’t know if it would be severe, it would have an
adverse impact.

Senator Rupman. We can argue about adjectives. It certainly would
have some effect. I want to read to you from one of the summaries of
the memo. Let me just go back a bit; you were going to close offices
in Portland, Maine, Concord, N.H.; Jackson, Miss.; Fargo, N. Dak.;
Omaha, Nebr.; Wichita, Kans.; Des Moines, Iowa; Sioux Falls,
S. Dak.; Cheyenne, Wyo.; and Great Falls—that is a proposal. I make
it clear that is not being done. At that time that was a proposal to
meet that 12-percent reduction.

Mr. MorreN. That is correct.

. Senator Rupman. Had that been carried out, I think you would
agree that would have had a rather severe effect on drug enforce-
- ment in those areas.
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Mr. Murien. The U.S. attorneys are meeting currently in Wash-
ington and the U.S. attorney from Vermont and U.S. attorneys from
New Hampshire and from Maine all approached me during the con-
ference and asked that these reductions not take place. They felt DEA
agents were essential in those locations.

Senator Rupman. Finally, I read to you from this report prepared
under either your direction or your predecessor’s direction, and I
quote, “It is possible that response time, liaison and overall enforce-
ment (;,’ﬁectiveness will be diminished because of the remoteness of these
areas.

Would you still agree——

Mr. MuLLeN. I agree with that. It was prepared during my tenure.

Senator Rupman. Mr. Mullen, can this subcommittee expect you to
be an ardent advocate and to fight right down to the last point if this
ﬁdmi;listration tries to cutback your agency beyond what they already

ave?

Mr. MuLLEN. Oh, yes. I believe that as an agency head I have to be
heard and set forth the facts as I see them. I will be an ardent advocate
of what we need at DEA because I do believe, from my perspective,
having supervised all FB investigations, including intelligence, that
the l\)7i'orst crime problem facing the country today perhaps is the drug
problem.

Senator Rupmax. I agree with that. If I could summarize your testi-
mony in response to this very brief line of questioning, it would be that,
(a) reductions will have some adverse effect; (b) that the FBI, al-
though it can assist, has got quite a bit of work of its own and that (c)
reductions of the type last proposed by the administration would have
a—maybe a middle range to major effect on your enforcement abilities.

Mr. MuLLEN. You summarized it correctly and well, Senator.

Senator Rupman. That is good because I intend to continue to tell
the administration and to tell the Attorney General, based on my own
experience and based on the Appropriations Committee on which I
sit, that we don’t believe that this is an area where we can afford any
cutbacks at all. As a matter of fact, we ought to have increases be-
cause the net cost of this drug problem to this country and to places
like Florida, where my friend Senator Chiles is from, is just enormous
as are the social costs and the other costs that are incurred.

I just think it would be penny wise and pound foolish to reduce
this agency.

I think many of us in the Congress are going to work very hard to
make sure that does not happen. We may agree with the administration
on some things, but I have to very respectfully but rather violently
disagree that we ought to have any reduction in this particular area.

Senator Chiles?

Senator CarLes. Thank you, Mr. Chairman. I certainly want to echo
the thoughts that you have expressed here. In fact, Mr. Mullen, rather
than diminishing the agency, if we are going to do the job that needs
to be done, the agency needs to be increased, does it not, the assets
increased ?

Mr. MurLeN. That would be an optimum or ideal situation, Sena-
tor. As I indicated earlier, we have to, like all agencies, face the budget
realities. We are in a time of fiscal constraint.
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Senator CHires. I recognize that you are in a hard place here be-
cause you are playing two roles. One, you are trying to speak for the
agency which you represent and the other, you are trying to be a good
team player. I listened to your answers to some of the questions of
Senator Rudman as to what these cuts would do. But the cuts we are
talk@ing about of 12 percent, they would cripple the agency, would they
not?

Mr. MurLeN. I made that statement in the past, it would have an
adverse effect, yes, sir. '

Senator Cuires. And this is the statement you have expressed in the
past to your people, that you felt
Mr. Murien. That is correct.

Senator CHiLes. I notice in some of the proposed 1982 reductions,
we are talking about cutting intelligence 25 people, 25 positions.

Mr. MurLeN. That is correct, Senator.

" Se;l;itor Cuices. Intelligence is pretty critical to the operation, is
it not ?

Mr. MoLren. It is very important.

Senator CriLes. Is it overstaffed, the intelligence?

Mr. Murren. I took a close look at intelligence on my arrival at
DEA. It is not overstaffed. If you are going to have an effective en-
forcement program, you must have an adequate intelligence program
to support it. I did find, in my opinion, that the intelligence at DEA
was not supporting enforcement to the degree I would like it to.

Senator CarLes. We are not supporting enforcement to the degree—
in fact, if you had your druthers, you would rather have more
enforcement ?

Mr. MurLen. No, I thought we would balance it, strategic was too
heavy, I wanted to get a more even balance there. We made the neces-
saxX change. :

t present, I believe we do have adequate intelligence programs.

Senator CHIiLEs. One of the ways of doing that, I see you talk about,
a 2-week furlough.

Mr. MurLen. That is correct.

Senator CaiLes. You just have everybody quit for 2 weeks?

Mr. MurieN. From the Administrator on down.

Senator CHriLEs. From the Administrator on down?

Mr. Murien. We would have to stagger that. These are proposals,
Senators.

Senator Crxrves. I understand that. Does everybody take off for a
couple of weeks with no pay ?

Mr. MoLLen. With no pay, that is correct. That is the only way we
could meet that type——

Senator Cuires. That was your effort, trying not to lay off people,
having to RIF people or tear the organization down that way.

We just take a 2-week vacation on our war on crime, and figure the
war will still be there when we got back.

Mr. MoLLeN. It wouldn’t be a 2-week vacation in that manner. It
would be a staggered situation whereby a certain number of em-

loyees
P S);nator Cuiurs. So you try to keep a few people on the watch ¢

Mr. Murien. That is correct. And knowing the spirit, Senator, of
DEA employees, I would venture to say most would show up for work.
I found the people to be of that caliber within DEA.
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Senator Rupman. They may find out on Monday morning.

Senator CuiLes. You spoke, Mr. Mullen, about combining the exper-
tise of the FBI and DEA in investigations. I wonder if you would com-
ment on the rumored reorganization of DEA and what its relation to
the FBI will be?

We hear a rumor that DEA is going to be merged into the FBI;
there is not going to be any DEA. What can you tell us about that?

Mr. MurLeN. The committee established by the Attorney General,
which was chaired by Associate Attorney General Giuliani, Peter
Bensinger, Mr. Webster, and myself, submitted its report to the At-
torney General yesterday. We studied all possibilities of the future
relationship between DEA and the FBI from maintaining the status
quo to an outright merger. In general, the recommendation to the
Attorney General is that DEA remain a separate agency because the
drug problem is so serious that at this time it requires a separate
focus. But in order to insure cooperation between DEA and the FBI,
that we in the future, DEA report to the Attorney General through
the Director of the FBI. We have found many areas where DEA
and the FBI can cooperate.

As T indicated in my opening statement, the FBI’s financial exper-
tise, organized crime expertise, combined with the narcotics investi-
gative ability of DEA, T believe can do wonders in the future. We
have seen tremendous successes already.

An excellent example is the recent case down in Georgia where we
were able to arrest a judge, sheriff, chief of police, and airport man-
ager. When you have this type of Investigation, combining expertise
of two agencies, you take out entire networks. I think that 1s part
of the answer to the problem we face.

Senator CuiLes. So you are talking about coordination but not a
merger ?

Mr. MuLiten. That is correct. We are going to mandate coopera-
tion between the agencies. I think we need it. Again, I think it will
goda long way toward minimizing the drug problem as we know it
today.

Senator CxiLes. And you don’t see this as affecting your flexibility
to move quickly or DEA’s flexibility ?

Mr. MuLLen. No, I see it as enhancing the ability to move quickly.
For example, I cited the number of joint efforts. When DEA has
but eight agents in a city like Pittsburgh or Cincinnati or Cleveland,
you simply cannot implement and maintain a wiretap, for example,
and we can use FBI resources in those areas.

Without being specific, I can state we have used that expertise.

Senator CriLEs. I see great benefit in that and I think that certainly
could be good. T am just trying to now stretch you out a little bit and
find out would you be under the command or control of the FBI?
Would you have to have permission from the FBI in order to initiate
a mission, in order to initiate a project?

Mr. MuLLeN. No, we would not. We would function much as we are
operating today ; however, it would be under the general policy direc-
tion of the FBI, to insure we are not working at cross purposes, that
we have identified the targets as organized erime or certain narcotics
cartels.
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Senator CuiLes. You are saying there would be broad policy direc-
tion but there would not be a day-to-day control ?

Mr. MuLLen. That is correct.

Senator Crrres. It would not be a hands-on-operation where you
would have to call and get clearance before you could start a project?

Mr. Murren. It would not be a hands on. We would meet fre-
quently. For example, we have taken steps to assign DEA personnel
from headquarters, Washington, over to the FBI and vice versa so we
can coordinate efforts and access each other computers and available
information on organized crime.

Senator Cuires. Your agents overseas would still be under com-
mand, control, and direction of DEA?.

Mr. MuLien. Yes.

We looked every closely at that aspect and we believe that the DEA
effort overseas, as it is now constituted, is necessary, that it must
continue.

I have made but one foreign trip since assuming the position of act-
ing administrator and that was to Europe where I talked to the heads
of 25 foreign police agencies and all told me—all—that but for DEA
there would be no enforcement overseas.

Senator CriLes. The FBI would not be received right now with that
same degree of enthusiasm, would they, overseas, because of the con-
cern they would be an intelligence or espiondge operation.

Mr. Murien. Some foreign officials expressed that concern, but it
was very minimal. I don’t see that as a major problem.

What I do see as a problem, DEA is much more involved and has
to be much more involved because of the nature of the work overseas.
Whereas the FBI legal attachés overseas are more in a liaison capacity
and rely almost totally on local authorities to carry out and conduct
the investigation. DEA is more involved with training and assisting
local authorities overseas.

Senator CaiLes. On October 1, the Miami Herald began a series of
articles based on a 4-month study of DEA by Herald reporters. The
series was entitled “U.S. Drug Enforcement Million Dollar Bust.”

Among the major findings in the Herald studies were these: DEA’s
biggest cases have no lasting effect on the U.S. drug supply; that
DEA has been hampered by serious management problems, has been
weakened by Civil Service requirements; is subject to cronyism.
DEA is, in source countries, represented by few agents with limited
roles so that the United States has little success in stopping narcotics
at the source; and that—and I am quoting “The best efforts of DEA
agents and U.S. prosecutors often result in low bail and light sentences
for drug offenders, especially in south Florida.”

Without objection, I would like to place in the record the first of the
Herald articles together with the Herald editorial dated October 20,
1981.

Senator Rupman. Without objection.

[The articles and the editorial referred to follow:]



252

Sunday, ch()ber 11, 1981

the war on drugs

By JIM MEGEE .~ -

And CARL HIAASEN

Herald Staff Writers

:",On the.streets of New York, junkies can
score a packet of once-scarce Southwest
Asian_heroin for $100. In trendy Los An-
geles nightclubs, bootleg Quaalude pills are
as plentiful as gumdrops, at $8 a piece. In
Dade County, stockyard of the U.S. dope
industry, warehouses packed with Colom-
bian marijuana are available for a mere $3
milliop.cash.

Eight -“years after Richard Nixon
launched a global narcotics police force
called the Drug Enforcement Administra-
tion (DEA), the war on drugs isa rout —a
lopsided romp for the bad guys.

Marijuana, cocaine,” methaqualone and

heroin gush into the United States through.

healthy foreign arteries; overdose deaths
are’on the'rise once again, and so are ad-

U.S. Prug Enforcement:
The Billion-Doilaz Bust

First of a series

hy the U.S. is losing

During a four-month study of the federal
drug agency, Miami Herald reporters re-
viewed hitherto secret DEA management

. evaluations and interviewed past and pres-

ent DEA officials, street agents, intelli-
gence specialists, confidential informants,

pros jupges and pelice.

dict-related crimes.

The federal drug effort — expensive,

elaborate and well-publicized — has been
a multibillion-dollar bust.
. Philip Manuel, former investigator for a
Senate subcommittee that scrutinized the
DEA, asserts that “heroin, cocaine and ma-
rijuana are unquestionably more available
today than they were on July 1, 1973" —
the day the DEA was born.

No one argues the fact. The real question
is, what's wrong?

he 1 Despite ptable success-
es in several major cases. the DEA has sin-
gularly failed its mission. failed at all levels
to stanch the distribution of illicit drugs,
failed to noticeably tip either side of the
country's swollen supply-and-demand drug
equation: “.

THE DRUG GLUT: Few of the DEA’s
most breathlessly publicized cases resulted
in the predicted crippling of major traffick-
ing rings. Even those that produced impor-
tant convicti did not sub fally di-
minish drug supplies.

In New York, for example, DEA|agents
put heroin mogul Nicky Barnes in prison
for life. Today, the distribution network of
Barnes’ empire remains intact; heroin is
peddled on the same Harlem streets.

BUREAUCRACY: The DEA has been
plagued by serious management problems
that have reduced its efficiency, fostered
friction with other police agencies and
sometimes jeopardized important’ drug in-
vestigations. )

For example, heroin supplies have in-
creased while DEA arrests have declined
for two years in the Northeast. Despite
scathing evaluations that reached then-Ad-
ministrator Peter Bensinger, little was
_ done to improve heroin enforcement under
Regional Director John Fallon.

Fallon now has announced his retire-

ment. The FBI is investigating charges

against Fallon, including an allegation that
he used DEA agents to paint his house on
government time.

FOREIGN CONNECTION: Overseas,
in “source” countries where illegal narcot-
ics are produced, skeleton crews of US.
drug agents can operate only at the whim
of foreign governments that are often apa-
thetic, corrupt and even hostile.

Last year, for instance, unwelcome DEA
agents clandestinely flew into Bolivia to
seize 854 pounds of Miami-bound cocaine
base. By the time the agents got out, the
Bolivian Air Force was hunting their plane.

DISCIPLINE: The drug agency’s inter-
nal discipline system — a crucial watchdog

Please turn to THE DEA / 26A
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in a field where temptation and corruption
are occupational hazards — is subject to
favoritism and nearly impotent against
civil service appeals. As a result, the DEA
sometimes has punished its agents unfair-
ly, and sometimes with extreme leniency.
One DEA agent who used a government’
car to take his Kids to school got a 30-day
suspension, while another agent who
drunkenly ran down a pedestrian and fled
was given a one-grade demotion.

COURTS: The best efforts 'of DEA
agents and federal prosecutors are often
thwarted in the courtroom, where low
bails and light sentencing for drug defen-
dants have tamed some of the country's
toughest criminal statutes. ~ g

A computer survey of drug cases in the
Southern District during the last three
years shows a 68 per cent conviction rate
for the government, relatively high com-
pared to state court. However, only 17 per

cent of those defendants received sen-’

tences of five years or more.

The scope of the government'’s failure to
enacta ful drug policy is ping,
numbing — and disputed by almost no one.
The government's own forecast through
1983 predicts a smuggler’s bonanza at a
time when the nation’s enforcement and
judicial resources already are overs
whelmed with drug cases.

“We're flooded,” says veteran DEA
agent Armando Marin. The official U.S.
figures for 1980: Smugglers imported at
least 40 metric tons of cocaine, 10,600 tons
of marijuana, and up to 4.3 tons of heroin,
the DEA’s priority drug.

Even under this gloomy scenario, the
Reagan Administration has proposed slash-
ing DEA’s 1982 budget by $27 million,
prompting one high-ranking DEA official
to mutter: “If they do this, then they don’t
mean what they say about the drug prob-
lem. We might as well shut down.”

President Reagan, like others before
him, says the drug problem is a top priori-
ty. And he has decided that the DEA is due
for yet another reorganization. Each previ-

- ous shuffle has been designed to plug the
holes in drug enforcement; each has failed.

Some say the new plan — which will,
for the first time, throw substantial FBI re-
sources into the battle — is a prescription
for success. Others believe it is as doomed
as its predecessors.

*I don't care how many agents you put
anywhere,” says Florida Attorney General
Jim Smith. “If we do not develop a policy
to go to the source of the drug and elimi-
nate it there, we're just kidding ourselves.
We'll never do it.”

Critics from congressmen to cops on the
beat say the blamie is not DEA's alone, but
should be spread across the entire frag-
mented and sometimes schizophrenic
$900-million national drug campaign.

88-539 0 - 82 - 17
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Miserly budget

“We're fooling ourselves if we think
that the DEA alone, or the DEA and FBI to-
gether can do it,” says Associate U.S. At-
torney General Rudy Giuliani, a key figure
on Reagan's DEA task force. “The biggest
problem is ... where do you get the re-
sources?”

Some suggest that the DEA — with a
miserly budget that hovers around $200
million, with 1,923 special agents to com-
bat drug traffic in 50 states and 41 coun-
tries, and with only lukewarm support
from other branches of government — has
always faced an impossible mission.

“The best cases and the best agents in
the world cannot stop the avalanche of
drugs,” concludes former DEA Administra-
tor Bensinger.

But others charge that the agency's
management took a tough assignment and
made it impossible — stationing agents in
remote outposts to placate a congressman,
diluting managerial talent among five com-
petitive regional offices, failing to promote
its best investigators.

Those interviewed portray DEA as a
unique police force with agents who most-
ly are hard-working and sometimes heroic,
with an intelligence network as compre-
hensive as the government has devised,
with laws at its disposal that are as severe
and broad as any in the federal code.

1t is an agency capable, at the touch of a
few computer buttons, of dissecting the
life of a suspected smuggler — from li-
cense tags and phone numbers to names of
bankers, bagmen, friends and mistresses.

But, paradoxically, it is also.an agency
that regularly runs out of money for buy-
ing drugs or paying informants, an agency
that must order its surveillance agents to
riqe two and three to a car to save gas.



It is DEA’s structure and strategy — the
products of traditional narcotics wisdom
and modern political demands — that
draw the heaviest fire from police, prose-
cutors, congressional critics and some vet-
eran DEA agents themselves.

Keeping score
“If there was an adequate drug effort.

what's happening today wouldn't be hap-
pening. That's obvious,” says Francis Mul-
len, the DEA’s Acting Administrator.

.Some veteran lawmen suggest that the
agency's traditional yardsticks for success
— narcotics seizures and the arrests of pri-
ority-*‘Class I or “Class II"" drug violators
— are almost worthless in measuring the
total impact on drug traffic.

Many of them also believe that the gffecl‘

of proudly. trumpeted muiti-ton marijuana
and multi-kilo ‘cocaine seizures on drug
availability is negligible.

“All of us.in law enforcement have got
to get away from this attitude that our
sterling successes involve the number of
tons of marijuana and cocaine we can
seize,” says James York, commissioner of
the Florida' Department of Law Enforce-
ment. “A ton .of cocaine isn't worth a
damn. ‘You've got to penetrate the organi-
zation.”

While DEA officials insist that the agen-
cy's-Tesources are aimed at crippling drug
rings by means of such complex financial
i igations as Miami's ing Opera-
tion Greenback, street agents interviewed
across the country tell a different story.

Agents say that they are still pressured
to generate arrest statistics and “put the
powder on the table.” The result: At the
expense of long-range conspiracy efforts,
entire groups of agents are tied up for days
on relatively small buy-busts that often
yield no new intelligence and no new in-
formants. ,

“Group supervisors live and die by sta-
tistics. -You've got to get the statistics,”
says one DEA agent. “You know what
they want? They want you to do the big in-
vestigations and at the same time knock
o{f a kilo here or a kilo there. It's impossi-
ble.

A kilo here and there might boost statis-
tics, but experts agree that it does little to
disrupt the long-term supply of drugs.
“Not exactly spearheading the internation-
al narcotics effort,” quips DEA senior
agent Barry Carew.

Lenient sentences »
And, in Miami, such cases are likely to

254

result in very light jail time, or probation.
The pattern of sentencing is demoralizing
for agents, who often risk their lives to
make dangerous arrests, and for prosecu-
tors, who say that many drug cases just
aren't worth the trouble to take to trial.
“The law says zero to 15 years for al-
most every crime we work. Zero to 15,
sighs DEA agent Mark R. Trouville during
a stake-out of a Quaalude mill on Miami
Beach. “What I want to know is, how
come the average sentence is one-and-a-

This series was reported by staff
writers Jim McGee, Andy Rosenblatt
and Patrick Riordan. Reporter Carl
Hiaasen spent two months riding
with DEA agents in South Florida,
while correspondents William Long
and "Guy Gugliotta reported from

. South America. Assistant City Editor
Richard Morin directed the computer
studies. The four-month project was

..coordinated by Investigations Editor
James Savage.

half years?,1f that's the way they feel, theri
just-iegalize the stuff and I'll go someplace
else to work.”

The DEA was created in 1973 in re-
sponse to a fractious and futile national
drug campaign ‘being waged by U.S. Cus-
toms and the corruption-riddled Bureau of
Narcotics and-Dangerous Drugs.

With much fanfare the Nixon Adminis-
tration, gave its mew drug agency more

. money, more manpower and broad powers

at the border — and in doing so gutted the
Customs Service of most narcotics respon-
sibilty.

The DEA's “‘mission” was to enforce
federal drug laws, attack and prosecute
major narcotics organizations and work to-
ward controlling international supplies at
their foreign source.

By 1976, the agency was a mess, the tar-
get of a disapproving Senate watchdog

tee and ing reports .
from the General Accounting Office.
\. DEA's relations with other federal law
enforcement branches had disintegrated in
bitter feuding, and many state and local
police agencies simply didn't trust DEA at
all. . . .

“There was tremendous infighting be- !
tween DEA and Customs. They would
break each other's cases,” says Sen. Law-
ton Chiles (D., Fla.), a member of the Sen-

;le subc;;ﬁm‘fee. “It was very difficult to ’
get DEA to cooperate at all with local law !
. enforcement.” .



" Ties to crime alleged

Internally, controversy tainted the agen-

cy’s self-discipline system. In the parking

! lot of 2 Washington, D.C., nightclub, a po-
liceman who was investigating organized
crime discovered DEA Public Affairs Di-
rector Vincent Promuto trying on suits
from the trunk of a suspect's car.

Later DEA Administrator John Bartels
Jr., a close friend of Promuto's, was ac-
cused of impeding the DEA investigation of
Promuto’s ‘alleged friendships with organ-
ized crime figures.

Although Bartels denied the allegations,
he was fired. Bensinger took his place, and
found a police agency enervated by low
morale. .

“The problem of DEA was, first. to get
credibility,” Bensinger says, and he set
about to thaw icy relations with the Trea-
sury Department,. Congress and local po-
lice officials.

It took several years, but Bensinger
largely succeeded in polishing the DEA's
image politically. He upgraded its intelli-
gence operations, beefed up its internal re-

= view system and pushed for a successful
opium poppy eradication program in Mexi-
co. -

“He probably single-handiedly saved
* that agency from Congress,” observes crit-
ic Philip Manuel.

Reacting to pressure from Capitol Hill,
the DEA announced that it would empha-
size the quality — not quantity — of ar-
rests, and reward agents commensurately.

“We tried to make them quit going for
the body count, and go for the people at
the top,” explains Chiles.

In fact, DEA arrest statistics declined
during the last two years — the result, of-
ficials say, of transferring agents off the
street into specialized CENTAC tactical
units and task forces.
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‘An acting job’

Meanwhile, street agents were encour-
aged to go after major violators, who are
theoretically classified according to the
amount of drugs they distribute and their
role in the operation.

Yet Justice Department officials like As-
sociate Attorney General Giuliani say that
the DEA'’s classification system has created
“‘an almost slavish dedication™ to Class 1
arrest statistics — without enduring re-’
sults.

The problem is that, in the drug busi-
ness, nobody usually knows exactly how
much dope one suspect can deliver.

“The agents have a tendency to paint
somebody as being bigger than he actually
is. It’s an acting job,” says lawyer Paul La-
zarus, former chief of the narcotics divi-
sion of the U.S. Attorney’s Office in Miami.
“Someone who qualifies as a Class I viola-
tor in Miami may still be very low down
the totem pole.”

Says Bensinger: “The people we were
going after were more important.”

Yet despite the arrest and imprisonment
of several of the country’s most notorious
dopers, drugs are more available today
than ever.

‘Why doesn’t the DEA work? Some say it
can't.

“They've got to fail, based on what
they're doing. The record has got to get

“worse,” says ex-investigator Manuel, who
‘believes enforcement at the street level is

hopeless. He advocates a stronger presence
at the border to stop butk drug shipments

* there.

Others argue for a different shift in DEA
strategy. They contend that the agency is
still too entrenched with the buy-bust phi-,
losophy to commit the time and training to
crack the major drug rings. .

A recent GAO report criticized DEA for
not using U.S. forfeiture laws more often
to go after a bad guy's bank accounts, cars,
boats and property, as well as his hide.
Such seizures come easiest in conspiracy.
cases. Consplracy cases take time,



Reporting to FBI

The new plan, which will require the
DEA administrator to report to the FBI, is
more a “consolidation™ than merger.

The goal: to concentraté on major drug
conspiracies by utilizing not only the FBI's
manpower (four times greater than
DEA's), but also its expertise in financial
invesngatxons, wiretaps and orgamzed
crime probes.

Justice Department officials say the
days of rac<ing up drug statistics are over;
from now on the DEA will be chasing the
paper traii. not just the pushers.

The refrain is familiar, and no one is pre-
dicting vi:tory, easy or otherwise, for fed-
eral drug agents.

“It's not the answer. It's a holding ac-
tion,” acknowledges David Westrate, chief
of DEA's office of enforcement. “The an-

.= swer is overseas.”

“‘You've got to change some of the sce-
nario,” Chiles concurs. “You can't fight it
just by adding more DEA agents.”

The current drug scenario is more than a
crime problem. It is an economic and diplo-
matic quagmire — huge demands at home,
enormous supplies abroad and foreign
countries that cannot, or will not, stop the
producers.

Many law enforcement officials say that
the United States must adopt a drug en-
forcement policy that does not rely prima-
rily on the lone undercover agent.

Otherwise, the DEA can never succeed, *

- and its threat to the thriving drug business

- will continue to be that of a wasp on a bear
— pesky, annoying, sometimes nasty but
never lethal. -
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Unproduective cases

In a memorandum obtained by The Her-
ald, a veteran narcotics prosecutor in Los
Angeles scored the federal drug agency for
wasting time and risking its agents' uves

*on unproductive street cases.

“Street operations are dangeraus, dis-
ruptive, labor-intensive, expepsive and,
frequently unsuccessful,” wrote Assistant
U.S. Attorney Robert Perry in an April
1980 Justice Department memo.

Perry said that, although street work is
essential to gathering intelligence and cul-
tivating informants, arrests emanating
from buy-busts usually produce low-level
defendants, low bails, and light sentences.

“Agents candidly advise that they are
judged primarily on the number of arrests
and the type and“amount of narcotics
selzed " sald Perry. “DEA consistently fails
in-

vestlgatlons by agents.”

In a sharply worded 11-page rebuttal,
DEA officials noted that a Financial Inves-
tigations Section had been  formed in
March 1979, and that scores of agents
were being trained to develop federal rack-
eteering and historical conspiracy cases.

“DEA agents are experts by training and
profession in the investigation of drug vio-
lations. What is needed as their counter-
part,” the agency added tartly, “are prose-
cutors willing to become expens in prepar-
ing and prosecuting drug cases.”

Despite the agenty's assertions of prog-
ress, in July the Reagan Adminstration re-
placed Bensinger with Francis Mullen, an
executive assistant director of the FBL.

The move is seen as a clear signal that,
one way or another. the FBI finally is
going to get involved in drug enforcement
— a notion that the late J. Edgar Hoover

had successfully resisted.
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EW

battle piaﬂ sou

for war on drugs

By CARL H!AASEN
Hérald Stelf Weiter

If the war on drugs is the Vietnam of law en-
forcemem2, then South Florida is its Khe Sanh —
isolated, he.sieged, almost overrun.

Nowhere is the failure of the war on drugs more .

evident, ze the prospects. for success any bleaker;
nowhere would changes in the federal drug cam-
paign kawe a greater impact.

© “I'm ot ready to call it hopeless, but we're ap-
proaching that status,” says Don Meyer, Regional
Director Jar the U.S. Drug Enforcement Adminis-
tration {{¥EA) in Miami.

Within weeks, a Justice Department task force
studying the DEA will unveil a new strategy for the
governmen?’s lead narcotics agency.

For the first time, the FBI will officially join
forces with DEA to bolster the drug effort with

‘U.S. Drug l-:nfnn:ement: R

The Billion—Dollar Bust

Last of a Series

.drug agency will report to the director of the FBI,

officials say, and cross-training of agents will begin
soon.

The hoped-for result: far-reaching drug probes
that rely not only on DEA undercover penetration,
but on FBI accountants, wiretap experts, and lan-
guage specialists.

“A dramatic change " DEA Acting Administra-
tor Francis Mullen said in an interview.

more manpower and resources. The head of the

who replaced fired DEA chief Peter Bensinger, Mul-
len says he will try to remedy some of DEA’s chron-
ic problems with FBI-styled reshaping.

For example, to strip away layers of the

‘cumbersome DEA bureacracy, Mullen has abolished.

the agency’s regional reporting method in the
Nonheast.

: In Pittsburgh, for example, a DEA office work-
ing on 2 big umdercover operation now reports di-
“rectly to Washington — not to a series of DEA
-offices in between. Mullen says he is consndenng
* similar streamlining for the four other DEA regions.
.. To more efficiently use the DEA’s 1,923 agents,
Mullen says he plans to uproot agents from the
more tranquil offices and reassign them to embat-
tled arcas such as South Florida and the upper Gulf
Coa.st region.

“Miami nieess a lot of help, and it's going to get

it,” Mullen promised.

But law enforcement veterans agree that more
manpower is not the only answer. In interviews
conducted during the last four months, many ex-
perts raised serious questions about the U.S. gov-
ernment's drug strategy at all levels, from the street
to the State Department. .

“The problem has always been, and continues to’

be, bigger than thé DEA as'an agency,” says former
Senate investigator Philip Manuel.

“I don't think DEA was ever given the resources
necessary to solve the narcotics problem. I don't
think there ever was a total commitment on the
part of the federal government,” adds Arthur
Nehrbass, former head of the FBI's Miami office
and now chief of the Metro Organized Crime Bu-
reau.

Lnke four presidents before him, Presxdent Rea-

Please tum to DEA/GA

- There will be more coming. A career FBI man




gan has sounded the
call to stamp out drug trafficking.
Unlike the others, however, Reagan
also is seeking & $27-million cut in
the DEA’s budget — a move that
congressmen and lawmen are call-
ing hypocritical. .
“It’s absolutely whacko,” Sen.
. Joseph Biden (D., Del.), the ranking
Democrat on the Judiciary Commit-
tee. “The President goes down to
New Orleans and makes a big crime
speech about the thin blue line out
there. I guess he wants to make it
even thinner.” .

‘The White House referred ques-
tions about the DEA budget cuts to
the Office of Management and Bud-
get (OMB). “We faced a budgetary
emergency,” said OMB spokesman
Ed Dale. “The result is a lot of cries
of pain.” |

So, the war on drugs will get less.
at a time when drug enforcement
clamors for more — more agents,
more money and more prosecutors.

But even without new funds,
there are significant changes that
can be made in the federal drug-
fighting strategy, changes endorsed
by some experts who believe that
the old ways have miserably failed:

At the Border

Some experts contend DEA is
spending most of its money and
manpower where it is least effec-
tive, on the streets. There, drugs al-!
ready have been cut with adulzer—!
ants; the loads are smaller; the sus-
pects, relatively Jow in the organi-
zation. ;

These critics argue for a stronger '
federal presence at the U.S. border,
with drug agemts concentrating
more on the smuggling, less on the-
street dealers.

“What’s easter to defend, 1,200,
miles of Florida coastline, or mil-
lions of miles of streets? That’s the
choice,” Manuel says. )

To beef up the imnterdiction effort,
Sen. Lawton Chiles (D., Fla.) hasin-
troduced legislation that would per-
mit the U.S. armed forces to gather
and disseminate intelligence on
smugglers. The wording of the pro-
posed law is being hammered out
riow in a conference committee.

Law enforcement officials say its
passage is crucial to plug an absurd
gap in the federal anti-drug effort.
For instance, under, current laws,
Navy sailors who witness a drug
transfer at sea are prohibited from
reporting it to the DEA or U.S. Cus-
toms. . R
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In the Bank

Confiscating huge drug ship-
ments is not the way to cripple
drug rings, experts say. The answer
is going after money and assets.

Mullen says that, in the future,
the DEA will be conducting more
undercover operations like the *‘re-

. verse stings,” which are aimed at
- large cash seizures of dope profits.

Authorities would like to plow
some of these captured drug for-
‘ tunes directly back into law en-
forcement. Florida now has such a
law, which has benefited local po-
lice; the federal government
doesn’t. !

The so-called Biden Am..idment,
which would allow U.S. drug en-
forcement to use some of the
wealth it seizes, is also tied up in
committee. Currently, the millions
of dollars seized each year by DEA
agents is turned back to the general
Treasury. . .

The DEA says it could use th

f

money to buy new tires and radios
for its agents’ cars.

The Big Fish

_Justice Department officials be-
lieve that the DEA must devise a
better method of targeting major
drug suspects than the classification :
system now used.

Currently, for example, a suspect
wljo can deliver 40 kilograms of co-
caine per month is labeled a “Class
I” violator — the same as a suspect
‘who can deliver only one-tenth that
amount.

“If you can arrest and successful-
ly prosecute the leader of a major
h.erom or marijuana’ importation
ring, that can be worth 50 Class I
arrests of just anybody who might
fit the critera,” contends U.S. Asso-
ciate Attorney General Rudy Giulia-
ni.

Some -Justice Department ana-
lysts have suggested a “super Class
I” category to set the truly big-time
dopers apart from routine dealers.

In Court’

To ensure heavy jail time for
large-scale traffickers, lawmen ad-
vocate beefing up federal drug laws
with provisions for mandatory sen-
tencing. They also support a Bail
Reform Act, now under considera-
tion in Congress, that is aimed at
stopping big dopers from posting
huge bonds and skipping town.



The Overseas Dilemma

One of the most enigmatic prob-
lems facing U.S. drug enforcement
is the foreign connection.

Only 10 per cent of the $900-mil-
lion annual anti-drug effort is spent
in foreign countries, where almost
all illegal narcotics come from. Yet,
drug seizures made in source coun-
tries invariably are larger, and the
drugs themselves more pure.

“The best return on investment is
overseas,” asserts DEA intelligence
chief Gordon Fink. “That’s where
you're most effective.”

“The problem is, in foreign nations
the DEA's activities are strictly lim-
ited by law. Doubling or tripling the
number of agents in Colombia, for
example, would produce more tid-
bits of intelligence but few more ar-
rests.

Critics say the State Department
should do more. They suggest using
U.S. aid as a carrot-and-stick tc
convince foreign goveraments tc
wipe out drug crops amd crack
down on smugglers.

The law allows the United State:
to curtail foreign aid to mations thai
do not cooperate with internationa
drug enforcement. That sanctior
never has been used. State Depart-
ment officials. say “bilateral cooper-
ation” is more effective.

“I think their attitude is they'd
rather have smugglers out there
than Communists,” scoffs James
York, head of the Florida Depart-
ment of Law Enforcement.

Officials for the State Depart-
ment's Bureau of International Nar-
cotics Management (INM) reply
that it’s difficult to convince Colom-
bia to spray its marijuana fields
with paraquat when the United
States refuses to do the same to its

i
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own ever-spreading fields of
home-grown pot. .
To complicate matters, drug im-
porters faced with crop eradication
in one source country have a clever
habit of moving their operations to
another. When opium poppies were
destroyed in Mexico and Turkey,
the smugglers turned to Iran, Af-
ghanistan and Laos — countries
where U.S. drug agents are not ex-
actly welcomed with open arms.
* “What can we do, unless we in-

. vade,” Giuliani says.

:IOne State Department source,
who asked not to named, acknow-
feged that U.S.-assisted cocaine and
marijuana crop control campaigns

:abroad have been a flop.

“On the other hand,” he said,

" “can you afford not to try?”

" Attitudes

On this point, drug experts and
lawmen offer the same tired homi-
ly: Without a dramatic reduction in

- the American public’s demand for

illegal drugs, the I il
never go a\vgay. problem i
1f you can eliminaf¥ the market.
?:31“ :@g gxg?]:cate the drugs,” Muyl-
said. “Otherwi
goicng o stonner ise, we are never
-omparisons between mariji
laW§ and Prohibition are Iarlr'x'iulia::
l{ub‘hcly. DEA officials express op-
‘tlm'lsm at ‘surveys showing that
‘pot-smoking is not gaining populari.
ty in high schools, This, they say, is
a signal that the public is mo're
aware of marijuana’s health haz-

f .
ards. : N
But domestic demand for grass
has never been greater. And police,
DEA agents, and some U.S. officfals
say the market probably will never
dry up, laws or no laws. -
“I hope it’s clear that marijuina
enforcement is useless and worth-
less. It ought to be legalized and
taxed,” asserts one government an-
alyst who, not surprisingly, de-
manded anonymity. e
That is not likely to happen soon,
ifitall. R
In the meantime, the U.S. gov-
ernment says it will try to win‘an
old war in new ways — with more
FBI men, less bickering, longetiin-"
vestigations and a trimmed-down
DEA not so obsessed with statistics.
“*We're coming together, I really

. believe that,” Mullen said.

Others don’t. “I've got the an-
swer,-but you're ‘niot going to like
it,” says former U.S. drug prosecu-
tor Barry Leibovitz. “The answer
is, there is no answer.” (e

And, on the streets, prosperity. -

“If {DEA agents] weren't.qut
there,” says defense lawyer Paul
Lazarus, “‘and the people were not
afraid of getting caught, then
everybody and his,brother would be
intoit.” 1]

Sornetimes it seems that way al-
ready. In one typical week, a group
of DEA agents in South Florida had
a chance to buy "30,000 Quaalude
pills in Oakland Park, two kilo-
grams of cocaine in Kendall, or an
ounce of brown heroin in Carol
City. At the same time, some men
with $500,000 were offering to buy
a trailerfull of U.S.-owned marijua- .
na. .

And ‘that’s only- what the feds
heard about. In one week. EIE
Said ex-DEA chief Peter Bensing
er: “We're fighting a pretty lonély -
battle.” ) X

-
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e o : = &
“The President ‘Miami needsa . If you can
... makes a big [State ‘ lot of help [in ‘successfully
_crime speech Department] regards to prosecute the
‘about the thin attitude is they’d - manpower], and leader of a major
blueline ... .1 rather have it’s going to get  heroin ring, that
‘guess he wants to smugglers out it - can be worth 50
make it even there than a William Mullen, (1ass T arrests . .

Ithinner.” - Communists.” = f ‘ . Rudy Gislia
B Sen. Joseph Biden : : James York 3 : ]
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Thz Key Findings
of Series

m‘

Miami Herald reporters spent
four months studying the DEA to
learn why the government's war -
on drugs has been a failure. They
interviewed agents, prosecutors
and DEA officials across the
United States, as well as Bolivia,
Peru and Colombia. The reporters
studied court files, arrest data
and confidential DEA evaluations,
using The Herald's IBM Series
370 computer to analyze the
results.

The key findings:

The DEA’s most celebrated
cases have had virtually no
1astmg impact on drug supp]nes in
major U.S. cities.

B The federal drug agency has
been hampered by serious
management problems that have
reduced jts efficiency and
sometimes jeopardized important
drug investigations.

B The DEA'’s self-discipline
system has been weakened by
civil service requirements and is
subject to cronyism, resulting in
disparate .and sometimes unfair
punishment of its agents.

B Overseas, in countries
where illicit drugs are produced,
DEA agents are restricted to
small numbers and limited roles
as “diplomat cops.”
Consequently, the United States
has had virtually no success in
stopping narcotics at the source.

- B The best efforts of DEA
agents and U.S. prosecutors often
result in low bail and light
sentences for drug defendants.
This is especially true in South
Florida, where more than half of
those convicted of federal drug
crimes during the last three years

“have received sengences of two
years in jail, or le 4.




264

e Aliami Lievald

SDHN § KHIGHT 11BRE-1ERY.

JARSES | KNIEHT Charmae
AQVBH ¥ C=ABRAR SR Popazens
I HAQEION fomer

D=k WORLGLLAY Taaivnee Eotee
HELTS 0 MEENNT THEE mpeapmp Eosn

JTF LS Encwa Trarmye Emoten
BIVER NV TLTTIR Oyt MrTaia

DN SHOILAVER Sencs Lot

6A Tuesdey, Ociobrr 20, 1881

EDITORLALS

"DEA Reguii’es Overhaul
To Fight Its Futile War

forcement Adminisiration (DEA)
to stanch the fiow of 1llegal drogs
is in some ways akin to the fzilure of
prezchers ta erzdicste sm. like the
church. the DEA must try 10 conguer the
greatest of human {silings: the enduring

THE FATLURE of the U.S. Drug En..

tempiation lo err for enjoymem znd .

profit.

Mitlions  of otherwise-respectable
Americans  use  marijuenz.  cocaine.
Quasludes. and other illegz! substznces
for pleasure and estape. They know it's

iliegal. They kaow 1t's unhesithy. They .

6o it anvway. ignoring every presch.
ment sng prohibitinn zgeainst it.

This incessunt demund sustaing the
internationxl drog-smuggling business.
This pernicious. pervzsive enterprise
measures its itheit profits in the billionk:
of dollars exch xveer. Iis tentascles extend”
inlo every hamlel in America. I is hetter
finznced then the DEA el Ns vultue-
aux tradesmen would as soon kill 2 law-
man as bribe him: they hsve done tnh
and will du bah wpein.

Small wonder. then. that the war on
Srugs is by its very nsture averswhelm:
ing. Even if it had unlin.nwd Tesources. -
incorruplible agems. efficient arganizs-
tion. and international co-aperztion, the
DEA would fzce grest (chslaf:‘l(‘s even in -
limiting. much less in shuiting off. the
fiow of illepal drugs. )

As The Herald's exhasustive, cight-part
series on the DEA's anti-drog efforis has
documenied, however. that ageney is
hesel with problems. Some astteaded its
hirth in 1972, Others ::r!':\'(-d.lau'r. 'Thr
DEA is underfunded, (nfl(‘q ine{ficient,
frequently hamsirong by m\'('mzd reg .
tzpe and exicrnsl obsizcies thrown up
v corrupt or indifferem oﬂ.:.mals in the
countrics fram which most iilegal drogs
m?:r.wnalcb'. some overdue refarms
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znd reargenizsuon ere in the offing.
Socr, for example. FBI apenls wiil join
DLA . zpents i tracking the benk dezl-
ngs and ovher financisi shell games that
hide the activitics of the bigpest drup
wraffickers.

The Sizte Department has been remise
in nOt pressuning foreign governments ia
move resalutely apainst the grawers snd
processars of manjusnz znd cocdine. it
has not used the foreign-#id Isw's pravi-
sivn denying assistance 1o governments
that refuse 10 co-operate in ant-drog ef-
foris. Thet provision should be invoked
when persuzsion fails,

President Reagan prapuses cutting the
DEA's &lrezdy-inadequsie budget hy an-
other $27 million thisx vear. Ta affset

_1hat_the DEA shoulé be permitied 10 zdd

10 its own budpet ilhicit funds confiscst-

7-€d from dupe dealers. Those funds nuww

- g0 into the Treasury's general account.
if they went instesd to the DE4. its soe-
cess would breed suvecess. The slierna-
tive is further impzirment of the pen.
c's " ability 1w impede big-time drug
dealers.

Finally, the classification and sentenc.
ing of drug smupgiers and dezlers bath
need revision. The DEA should focus pris
marily on major dezlers, suppliers. znd
finsnciers, Congress should stilfen the
penaltics for drug trafficking. including
impasing  minimum  masndmoery  sen-
iences.

No reforms will eliminzte illepsl
drugs emirely. beczuse no law of man
can reprsl the laws of humen nstore.
But until hasic reforms sre masde, the
DEA will remain an agency hapelessiv
omtmatched by the forcex  srraved
apainst il s courzpceous and dedicated
agenis, not (¢ say the American vaslues
that illegal draps @re eroding. deserve
heiter — much hetter - than that,
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Senator CarLes. I would like to ask Mr. Mullen if he could comment.

Mr. MorLen, Which one?

Senator Cuires. Do you have any comments ?

Mr. MuLeen. I do not agree with all the conclusions of the Miami
Herald articles—some. But I think DEA was unfairly singled out in
these articles. Yes; there have been difficulties and, yes; we can make
changes and become more effective. But the drug problem in this coun-
try is not DEA’s alone. I think you have the State Department, the
Treasury Department, the Congress, I think a lot of people have to
answer for the problem and work toward a solution.

Senator Cuires. Would you agree with the thrust of these articles
that DEA, regardless of how proficient and efficient it is, is not going
to be able to solve the drug problem ?

Mr. MuLLen. I believe that under the current policies and given the
resources, I do not think we can use the word “solve,” but we can
minimize the problem, we will never totally eliminate it, as long as
you have human beings and drugs are available, but we can make it
much less a problem than it is today, given the resources to do the job.

Senator Cuives. I think you could fight it and I think you can win
battles, but regardless of how efficient or proficient you are, I don’t
think you can win the war. I don’t think DEA can, and I don’t think
any single agency can. What we have been missing is the kind of
coordinated effort that brings in the State Department. Now we are
talking about the sharing of the military and its resources and infor-
mation and intelligence gathering devices; that we change law and
get the courts into the arena of trying to help us, rather than working
1t conversely, and bail laws have to be changed, and certainly from
the very top, the President and the enunciator of our foreign policy,
it has to be a cornerstone of our policy with every other country.

Mr. MorLen. T agree with that, Senator. There needs to be an inter-
national thrust involving all agencies of the Federal Government.

As T have indicated, the initiatives underway will address these
areas. I believe we can succeed, given the resources.

Senator Cuires. Again, we are talking now some mandated co-
operation between DEA and DBI. We look back in the history of this,
this has been one of our big problems all the way through. It was
DEA and Customs, trying to coordinate and bring the Coast Guard
into the act; it was trying to get sharing on a proper basis so it is a
two-way street between DEA and the other law enforcement agencies
and State and local law enforcement agencies.

It is interfacing with the State Department, interfacing with the
military. We have pieces of this that we try to put together, but there
is no single coordination that is bringing this.

Mr. MurLeN. The President has designated the Attorney General
to head the Inter-Agency Committee on Drug Enforcement. I do meet
regularly with Carlton Turner, Dr. Turner in the White House. with
Dom DeCarlo from the State Department and other agency heads,
the U.S. Coast Guard, and we do have a coordinated policy.

I met with Treasury, with the new leadership over at Treasury. I
believe we do have a coordinated effort underway and we are using
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the resources available to us. We have an interdiction effort taking
place at present near your home State and it involves about five dif-
ferent agencies, and we are working very effectively utilizing each
other’s resources.

I do believe the national thrust is there. It is still in its develop-
mental stages, but it is coming together very nicely, I believe. -

Senator CrHires. Thank you, Mr. Chairman.

Senator Rupman. I believe that probably concludes our question-
ing. I do want to say there have been a number of newspaper articles
recently, one very recently about failure to have funds to pay for an
agent to go to New York and testify. I am sure you know about that.
There are other stories about agents being unable to have enough
funds to purchase gasoline for their cars to do some of their work.
Are those problems getting straightened out ?

Mr. MurLLeN. They are. We were given supplemental funds this
week of around $700,000. It has helped alleviate the problem. The
story about the agent who did not show up for trial is inaccurate. It
was an administrative foulup that we have to take responsibility for,
a misunderstanding of instructions. I also heard a story of agents
having a bake sale to buy gas. That is not true, Senator. We are work-
ing on it. .

hSenabOr Rupman. We may be in tough shape, but not that tough
shape.

Mr. MurLen. I am hoping that as of November 20, the situation
will be alleviated and we will move forward.

Senator Rupman. Mr. Mullen, let me say that we appreciate your
testimony this morning.

You have been very candid. I think you have to be.

Mr. MuLLen. Yes, sir, I agree.

Senator Rupman. We understand that you are on a team, and you
have to play with that team. On the other hand, I think it is important
that people like yourself tell these committees precisely what your
personal views are. I believe it will go a long way actually in getting
what you need. Certainly you have the support, I know, of this sub-
committee because we have heard enough testimony here on this sub-
ject to be convinced we need more efforts, not less, more agents, not less,
and more coordinated activities, not less.

We wish you success in your endeavors over there. We thank you
for being here.

Mr. MurLeN. Thank you, Senator. We do have some morale problems
right now within the drug enforcement effort, but it is heartening to
have people like you say the things you have said.

"~ Senator RupmaN. The next witness will be Mr. Jay Ethington, as-
sistant U.S. attorney, Department of Justice.

If you will remain standing, we will administer the oath.

Do you swear the testimony you are about to give in the course of
this hearing will be the truth, the whole truth, and nothing but the
truth, so help you God ? ‘

Mr. ETaiNeTon. I do.

Senator Rupman. Would you identify yourself for the record ?

/
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TESTIMONY OF JAY ETHINGTON, ASSISTANT U.S. ATTORNEY,
DEPARTMENT OF JUSTICE

Mr. EtaineToN. Senator, my name is Jay Ethington. I am an as-
sistant U.S. attorney for the northern district of Texas.

I have been a prosecutor for 10 years. I have been an assistant U.S.
attorney or Federal prosecutor for the last 6 years.

[At this point Senator Nunn entered the hearing room. ]

Mr. Etaineron. I guess I am one of the troops in the trenches
rather than one of the policymakers, and I am here today to share
some of my personal observations.

Senator RupmaN. You have a very complete statement. You may
either give the complete statement or summarize it at your choice, and
you may proceed.

Mzr. Etuineron. Thank you, Senator.

I have prosecuted and dealt with, on a daily basis, approximately
100 different narcotic traffickers. I meet with them during the course of
the day. I listen to their problems and negotiate plea bargains with
them and assimilate evidence regarding their cases. I concluded the
first successful prosecution of a continuing criminal enterprise case
about 5 years ago. It resulted in a life sentence without parole, and I
just recently completed the prosecution against that same individual
for conducting a narcotic trafficking organization while confined in the
penitentiary, a Federal penitentiary in Texarkana, Tex. He is now
serving a life sentence plus 15 extra years. It really did not mean much
to him. It surprised us that he was able to conduct business while being
incarcerated in the penitentiary. The jury had no problem in under-
standing the evidence against him and convicted him.

I have attempted to utilize the RICO statute twice in narcotic
prosecutions. I was the first to do so and I will say to the committee,
1 was unsuccessful. The statute and the court charge were confusing to
the jury and they were unable to understand that piece of legislation
and T was unable to explain it both to them and the judge adequately.

‘Whenever possible in our narcotic investigations and prosecutions, I
avoid using the Internal Revenue Service as Investigative agents. I say
that—well, I hesitate to say that but it is true.

Senator CruLes. Is that because they are not good investigators?

Mr. Eraineron. To a man, they are very capable, competent, and
energetic. They are very good investigators. They are restricted by
their regulations and requirements to the extent that they are not of
any help to us and, in fact, a hindrance.

Senator CuiLes. It is not because of their expertise or their lack of
diligence in the job. It is under the orders under which they operate
or gndt;r restrictions under which they operate, is that what you are
saying?

MI‘.gETHINGTON. Yes, sir. It makes it impossible for them to be a
productive member of a team to investigate and prosecute a case.

Senator Nunn. Could you give us an example of that ?

Mr. Eraineron. The example we have before us today is the Harold
Oldham case. I understand Mr. Oldham will testify next. He is a con-

1 See p. 611-for the prepared statement of Jay Ethington.
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victed cocaine distributor. I guess you would say trafficker. Inciden-
tally, I have reviewed his information that he will present to you to-
day and it comports 100 percent with the evidence that was deduced
at trial. He is prepared to be open and candid with you, I understand.

Senator Rupman. You handled that case, did you not?

Mr. ErHINGTON. Yes. ‘

Senator Rupman. Why don’t you proceed with that case?

My. Eraineron. The case is entitled “United States v. Ray Enstam.”
He is a lawyer, or was a lawyer. They haven’t taken his law license
from him yet. He is incarcerated in a Federal penitentiary. The case
began with informant information, as it always does. The informant
was a young lady from Iowa that traveled to California seeking her
fame and fortune and got wrapped up in the Hollywood narcotics
scene for about 6 months and then realized that she had made some
mistakes and her life was going downhill, and she contacted DEA and
disclosed the knowledge and information that she had. DEA then im-
mediately began a relationship with her where she introduced under-
cover agents in an investigative capacity and they began their
gathering of information. Very quickly they realized that there was
significant income that was being produced by the cocaine traffickers
and in posing as cocaine traffickers themselves, they presented the con-
cept of needing to launder or wash the money that they had generated
in their illicit business. '

Harold Oldham, who will testify to you next, assisted the DEA
agents, not knowing at the time that they were undercover agents. He
assisted them in laundering money that was produced, theoretically,
or purported to be produced by narcotics trafficking in the United
States, and the DEA agents, realizing that they were now in the area
of a financial-type investigation, sought the help of IRS.

Now the only help IRS was able to give them was the $50,000 in
laundered money that they loaned to DEA. Otherwise, it was strictly
and completely a one-way street. Information would flow from DEA
to Internal Revenue Service agents, but the opposite could not happen.
IRS had information regarding this case but they could not disclose
it or use it with the DEA agents. DEA agents in an undercover capac-
ity were successful in traveling to the Cayman Islands and going
through the money-laundering procedures, and returning to the
United States with legitimized funds now and then. After that, a
search warrant was executed in the lawyer’s office. Other information
was gathered, indictments brought, and successful prosecution was
had. That was the financial aspect of the investigation.

DEA continued the investigation to determine the source of cocaine
in the Miami area. It resulted in an arrest and attempted seizure of
about 40 pounds of cocaine. There was so much cocaine in the house
that the DEA agents were searching that it clogged up the plumbing
facilities while the traffickers were trying to dispose of it.

fSllllcce‘ssful prosecutions were had in the Miami area. I was not a part
of these.

Senator Nux~. Could you tell us why the IRS agents were not able
to have information flow from them back to DEA, why it was a one-
way communication? Is it the law or is it regulations?

88-533 0 - 82 - 18
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Mr. EraincToN. Well, it is both. Tt is the disclosure restrictions that
they have and then their interpretation of the disclosure restrictions.

Senator Nunn. That is the Tax Reform Act of 1976 and the regula- -
tions that have issued therefrom ?

Mr. EtaHineToN. Yes; that has caused them to be ineffective in this
area of investigation.

Senator Nunx~. What is the attitude of the IRS agents about these
restrictions?

Mr. Eraineron. Individually it is frustration to the point of almost
giving up the fight.

Senator CHiLEs. But you say they had information as this case was
going along from their own sources, from their tax audit information,
and what not, that would have been helpful, but they could not and
would not disclose any of that

Mr. EtaingToN. The only reason that the Oldham case was success-
ful and the only reason that, according to Internal Revenue Service,
not my own opinion, but Internal Revenue Service agents, it probably
will be the only case of its type that will be successful is because the
agents had an excellent cooperative attitude. I won’t say there was—
well, there was in a sense some on-the-spot interpretation of the regu-
lation that might have been characterized as rule bending. Nothing
improper, just the IRS agent was a little less cautious than what his
supervisor probably would have liked him to be. We were successful in
the prosecution because of that.

Senator CrrLes. Without that, you would not have been successful
in the case, probably.

Mr. Eraingron. That is true.

Senator CHILEs. So what you are saying is there are often cases that
don’t get prosecuted because we haven’t had the cooperation of the
Internal Revenue Service?

Mr. EraineroN. The Internal Revenue agent is very competent
and capable. After the successful prosecution, he had been contacted,
he told me, by 60 other agents in an identical situation throughout
the country that he was in in this case. :

In his estimation and the estimation of those other 60 agents, those
cases will not be prosecuted or investigated further.

Senator CHILEs. Sixty other cases, similar cases. .

Mr. EraincroN. Senator, if the taxpayers ask us to step up to the
plate and take a swing against crime, we are batting 1 for 60 right
now.

Senator Nuxn. Do you have something in writing on that? Do you
have any kind of documentation on that?

Mr. Eraineron. It can be supplied to the subcommittee.!

Senator Rupman. Will you supply that for therecord? .

Senator Nunx. That will be helpful to have. The-other day I testi-
fied before Senator Grassley’s committee, of the Finance Committee.
We passed the Reform Act amendment, the reform of the Tax Re-
form Act in the Senate, and it got kicked out in conference com-
mittee on the big tax bill that went through in the summer. We have
the measure pending again and they are having hearings on it. One
of the questions that kept coming up were real examples of this. And

—

1The material referred to was not received by the subcommittee at the time of printing.
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we have, of course, some examples and we have heard numerous ref-
erences to other examples. If we can have something in writing on
that, I think it will help. '

Senator Rupman. While we are on the subject of the Internal
Revenue Service and since we seem to be asking questions as we go
along, let me ask you one.

It 1s my understanding that you have had some real problems in
getting the TRS to agree to indict people who want to plead guilty
to tax offenses as part of a plea bargaining working with your office;
is that correct?

Mr. ErTHiNgToN. Oh, yes.

Senator Rupman. Why don’t you give us an example of that, and
of what you went through. You have someone here who is really ab-
sent of rights, they want to plea bargain, they want to plead guilty
to a tax offense. You supply IRS with all the information and they
say, “Well, it is going to take a long time.” Why don’t you tell us
about that?

Mr. EtaineroN. Many of these traffickers would much rather go
to the penitentiary for 6 months, 2 years on a tax offense. A tax
offense doesn’t have the bad connotation that heroin importation or
traflicking does. And the penalty range, 15 years for heroin importa-
tion, is greater, so they come to me on a regular basis wanting to plea
bargain. Of course, the obvious offense would be a tax evasion case,
5 years or something in the tax realm. I don’t have the ability to use
that in plea bargaining. We could dispose of—I personally could dis-
pose of 30, 40 cases a year of significant narcotic traffickers with no
effort and no added expense on the part of the Government if I had
the authority to plea bargain with tax cases.

Senator Rupaman. And in many cases, I suspect you would get addi-
tional information prior to that plea bargain being struck.

Mr., ErHineTON. Yes, and that opens the door to forfeitures, levies,
civil penalties; we could get the IRS civil side in motion and recover
some of the proceeds in that fashion. But that alternative is not avail-
able to me.

Senator Rupman. I ask Senator Nunn and Senator Chiles if they
have any questions on the IRS and, if not, we will let him proceed with
his statement.

Senator Nun~. Why is that option not available to you? What
keeps that from being available?

Mr. ETaingToN. For me to do that, I would have to go through the
Internal Revenue Service levels of authority, then over through the
Department of Justice and back down again. If would take maybe a
year or so, maybe 2 years.

Senator Nuxw. That is internal—that is not a matter of law; that is
a matter of practice.

Mr. Ermineron. Internal. We have the trafficker ready to plead
guilty, and I am in a position of telling him to come back 2 years from
now and maybe I will have the authority. During those 2 years, he is
going to be back out there.

Senator Nun~. Don’t you handle tax offenses when they are
brought ?

Mzr. EraiNgroN. Yes.
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Senator Nu~n~. You are handling them, but there are two different
channels under which you get your authority ? ,

Mr. Etaineron. I also handle tax cases brought by the Department
of the Treasury but I have never, in the time that I have been a
prosecutor, handled a tax case and a narcotics case together, except
for this Harold Oldham case for the reason that a narcotics case
happens very quickly. A tax case takes 2 years, maybe 3 years before
an indictment can be brought. .

Senator Nun~. What you are saying is that if there was some team-
up at the top on these narcotics tax cases including a working relation-
ship with Treasury and Justice, you could maybe prosecute both cases
_ at the same time, get the plea bargain, and have the people meet
jointly. By getting the authority back down to you, you would
greatly accelerate the narcotics tax convictions, you could expedite the
judicial process, and you could save the Government a whole lot of
money and develop further information and possible civil fines.

Mr. ETHIiNGTON. Yes, exactly. That would be great.

" Senator Nun~. And you are the same man who prosecutes both those
cases anyway ; are you not?

Mr. ETHINGTON. Yes.

Senator NunN. So it is not a matter of turning prosecution over to
some different group of people, it is a matter of having somebody in
Washington work together at the top.

Mr. EraiNeron. The way it wor}i{s now is the Drug Enforcement
Administration would disclose to an Internal Revenue Service agent
information in my office regarding a narcotics trafficker. That informa-
tion would go up through the channels, back down through the chan-
nels, and 2 years later that same IRS agent would come in to me and
say, I have this tax case. We already heard about it 2 years ago. It is the
same information. It just has to go up through the channels and back
down again. It is unworkable. By that time, the narcotics trafficker is
in the penitentiary, his assets have been disposed of, and the case is
over with.

Senator CumEs. So what you really started off telling us, and now
you have explained, is, you just try to stay away from 1RS when you
start into the prosecution of a case. You don’t try to involve them.

Mr. EraineroN. I have had situations where an Internal Revenue
Service agent is sitting here and a DEA agent sitting there, and they
ave both working on the same trafficker or violator. If the IRS agent is
to tell me anything about the case, the DEA agent must leave the room
because IRS cannot disclose to the DEA agent.

In the execution of a search warrant in this case in the lawyer’s office,
an IRS agent was present and gathered information, evidence, docu-
ments in the law office. Simultaneously, a DEA agent was going
through the same file cabinet. The IRS agent could not tell the DEA
agent what he found.

Senator Rupman. You certainly cannot accuse our criminal justice
system of not being fair.

Senator Nun~. We are making it a sporting game.

Senator Cumes. Have you had a chance to look at the legislation
Senator Nunn was talking about that we put on the tax bill and have
introduced separately to try to correct this and allow the Internal
Revenue Service to share—
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Mr. EraingTon. I would be very anxious to see it.

Senator CamLes. You haven’t had a chance to study it ?

Mr. EtHINGTON. No, sir.

Senator CmiLes. We would like to give you a copy of it and we
would like to hear your thoughts as to whether you feel this would
give you the kind of direction that you need so you can share this
information.

Mr. Etaineron. We have a provision in the disclosure aspect of
the Tax Reform Act that says I can gain the authority to get dis-
closure from Internal Revenue Service agents by going to a Federal
judge and getting a court order, but before I can get that court order,
I have to get authority from the Department of Justice. To get that
authority, I must disclose the information that the Internal Revenue
Service agent has that he is going to give to me but he won’t give
that to me until we get authority. So we are in a catch 22 situation.

Senator Cuires. 1RS has the unique authority, do they not, for
asset seizure so that if you did not have to turn away from them for
this 2-year period of time as you go to the drug prosecution, IRS
could go out there and seize the assets and the property before they
disappear.

DEA doesn’t have that same seizure authority ; do they ¢

Mr. EtaiNeroN. No, they do not. We welcome the help and assist-
ance of the Internal Revenue Service if we could get them to work
with us as a team.

Senator Cmires. This would be another very strong reason for
having them in the case because they do have the seizure authority.

Mr. EtmineroN. They could be of great value to us, but at the
present time, they are not.

Senator Rupman. Mr. Ethington, why don’t you now proceed with
the rest of your testimony, and we can come back and ask additional
questions, although it may well be that by the time you get through
we won’t have any. .

So why don’t you proceed ?

Mr. EtaiNeToN. According to the Internal Revenue Service re-
ports I have received, about $20 million a week in cash or currency
1s being laundered throigh our area of the country into the Cayman
Islands banking system and back into the United States. The con-
cepts of this laundering procedure are very simple, but the mecha-
nisms or procedures are as elaborate as the trafficker wants to make
them. Anyone in the United States can engage in this money launder-
ing or skimming operation by merely answering an ad in a newspaper
and gaining the information on how to do that.

The problems of discovering this and prosecuting and investigat-
ing this type of activity are very complex and cumbersome. I was told
by an Internal Revenue agent that if this case had not been originated
by DEA, but had been originated by the Internal Revenue Service,
itself, through audit procedures or even informant information to the
IRS, that the case could not have been fully investigated and prose-
cuted successfully.

The IRS acknowledges to me freely that the only method of mak-
ing a case like the one before us today is through undercover opera-
tions and effective use of informants. They cannot do it. IRS cannot
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make these cases through normal audit methods. They are just in-
effective in this type of investigation.

What I would like to say, on conclusion; based on my experiences,
is that it is my opinion that the efforts to investigate and prosecute
participation in this underground economy that we have been
stymied. There is no real genuine effort to investigate and prosecute
this compared to the amount of traffickers that we have and the
amount of money that is flowing outside the United States and then
back in a laundered or washed fashion. And I don’t really see any
hope on the horizon, unless we can have new tools to work with and
we can streamline the procedures and methods we labor under. On
television, I am told, “60 Minutes” depicted the Internal Revenue
agents as a collection of Gestapos. Just the opposite is true. They are
eager to help, but restricted and ineffective.

As to the Drug Enforcement Administration agents, at the present
time, although I know this is contrary to the presentation given to
you just a few minutes ago, my perspective is different. I am down on
the very lowest level in the trenches. The morale problem at the Drug
Enforcement Administration today is so bad that we are not getting
any investigation in the Texas area, in my opinion, at all. I used to
have presented to me as many as two very good substantial cases
a week. I am not having any presented to me now.

Senator Rupman. Why is that?

Mr. Eraineron. Without being flippant the DEA agent doesn’t
know whether to come to the office with wingtips on and look like an
FBI agent or wear his cowboy boots and try to work undercover.

They are in a state of limbo right now and they don’t have any
gasoline, or they didn’t have any a couple of days ago.

Senator Cuires. You may be on 2 weeks leave.

Senator Rupman. What you are suggesting in a serious vein is that
it is important that this administration make a decision in a very
forthright fashion about what is going to happen to DEA and
whether there is going to be essentially a suspension of any activity
because of a moral problem.

Mr. Eraineron. We have excellent agents out there that are right
now drinking more coffee than they are investigating cases. I am sorry
to report that to you.

Senator RupMan. You will read about that in tomorrow morning’s
paper, a statement like that, I can assure you.

Senator Nunn. I have heard the same thing of DEA agents in my
State. They are demoralized. They don’t know whether they are being
punished. One of the most interesting things is that we have reorga-
nized the drug effort in this country about five times. If youlook at that
and put it up on the board and chart the drug effectiveness and chart
the reorganization, you find that everytime the effectiveness of our
drug efforts reaches its peak right before the reorganization takes
place, then dips down and goes down for about 2 years, 115 years, 2
years, then it slowly starts coming back up, it gets to the peak again
and we reorganize again. It has happened for the last 15 years.

Senator RupmaN. You would say we could take bipartisan credit
for that?

Senator Nuxw. It is independent. Democrats or Republicans. It hap-
pens every time. I would certainly join with Senator Rudman in saying
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that whatever this administration is going to do they ought to do it,
do it in the near term and let these DEA agents know and the FBI
agents know what is going on. /

I really personally think that if you merge the two you are going to
have 3 or 4 years before you can sort anything out and have effective
drug efforts.

Mr. Eraineron. We will have narcotic traflicking in Texas for the
next 2 or 3 years like we have never seen it before. That is what we
expect. As you pointed out every time the effectiveness level gets high,
the reorganization takes place, and that is directly proportional to the
number of cases that are presented to us and that are prosecuted. They
have a good network of information. At the present time, they are
laughing at us. The only thing that can make a trafficker really turn
white is when we start talking about seizure and forfeiture of his as-
sets. Putting him in the penitentary, and I have had this experience
many, many times, does not faze him. That is a mere cost of doing busi-
ness. But if you take his assets, you will turn him as white as that piece
of paper. I have done it many times.

Senator Nunw. Is it true that they fear the IRS more than any
other agency?

Mr. Etaineron. That is the best kept secret. If we can keep that
secret, they have nothing to fear of the IRS at the present time but
they don’t know that. I guess they will know it tomorrow. [ Laughter.]

The TRS means a jeopardy of their assets but under the present
system our efforts are ineffective.

Senator CaILes. So really we get back to that 60 minute show and
1 happened to watch that. That show was correct on a level because
if it was the businessman who simply couldn’t pay his taxes, they
are liable to tear him up, close him down. But if it is a narcotics traf-
ficker, he is the one that doesn’t seem to have any problem with his
assets. It takes 2 years to get around to determine whether they are
going to seize him. But they can make that decision just like that if
it is a fellow that hasn’t paid his taxes.

Mr. ETHINGTON. Yes.

Senator CuiLes. Put the lock on the door.

Mr. Eraineron. We are talking about an industry of the United
States. The IRS is conservative in their estimates, about $80 billion.

Senator Crrves. $80 billion. That is the $80 billion that is going out
through the Caymans or somewhere else and coming back in and com-
peting with a legitimate fellow that is trying to pay his taxes, is wor-
ried about the IRS putting the lock on the door if he is 2 weeks late.
But that $80 billion that is coming back, no taxes are paid on that.

Mr. Eraineron. That is correct.

Senator Curres. It is pretty easy to compete if you are competing
with nontax dollars.

Mr. EraiNneTon. I have Internal Revenue Service cases, that I
presently separate from narcotics cases that are in the nature of the
mom and pop grocery store.

Senator CHiLEs. Right.

Mr. Eraineron. I have had that experience. It is continuing, yes.

Senator CaiLes. You prosecute those cases—the mom and pop.

Mr. ErTHineToN. I am required to. I agree with your estimation and
evaluation of it, 100 percent. That is what is happening.

/
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Senator CriLes. So sometime about 1976, the IRS just made the

decision it is more important to see whether that mom and pop is
paying their money and whether the waitresses are reporting their
tips than it is really to devote substantial part of our assets to orga-
nized crime and to these major traffickers.
_ Mr. Errrveron. That has been my experience in 6 years of prosecut-
ing.
géenator Cuzes. I wanted to ask him if this is sort of similar to the
ads that he is talking about. Would somebody hand that to him? I
see this as a Caymans Island international tax and investment seminar,
November 21 through 23, 1981.

Mr. EtaiNeToN. Yes. There are other ads similar to this; advertise-
ments to attend seminars that will educate you on the simple methods
of laundering money and the utilization of a tax haven.

Of course, if you are a legitimate businessman and might happen
to have a legitimate purpose, fine.

Senator CuiLes. But if you are a drug trafficker, you can take advan-
tage of this same thing? Is that what you are saying?

Mr. EtaineroN. One of the tools that was used by the lawyer that
set up the Oldham case, that set up the laundering procedures, was
written up by him in an American Bar Association article on the Cay-
man Islands banking laws and methods. He utilized that as his dis-
play of expertise.

Senator CuiLes. That was his entree to the traffickers.

Mr. Etaineron. To the traffickers and they were duly impressed
and it was printed by the American Bar Association.

Senator CaiLes. This says we have assembled some of the top Gov-
ernment and professional people in the Cayman Islands as well as some
of the best known investment advisers in the United States. So you get
good advice if you go to one of these seminars.

Mr. Eraineron. From the information given to me regarding this
case, the Cayman Islands banking people are sensitive of criticism and
they have just recently changed part of their laws to allow coopera-
tion with foreign countries if it can be shown directly that their hank-
ing procedures are used in criminal activity in another country. That
is brand new.

Senator CHices. That is similar to what we have had with the Swiss
for a long time and a number of other countries.

Mr. EtHINGTON. Yes, sir. It is a start in the Cayman Islands. It has
not been utilized yet.

Senator CurLes. Mr. Chairman, I would like to ask unanimous con-
sent that that be entered.

Senator Rupman. Yes, this will be entered without objection.

[The information referred to follows:]
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e Wo) d;‘—larkel f;?erspzc/ive and The First Caymaﬁ Bank & Trust Co. Presznt

Mtem z‘zonal Tax end Investinent Semmar

November 21-23, 1981

Douglas R. Cax 23

Why the Cayman Islands? The coumry is undn»
putedly one of thz leading tax havensin the world.

There is certainly a lot to recommend the coun-
try to the foreign investor. A’ British colony, it is
considered the most stable country in ¢he Carib-
bean. You won't find strikes, demoastrations,
racial cenflict or crime here! It has a sanall govern-
ment with minimal powers — and o political

what is considered tie Stnctest Seerevy Tev i the

werld, Andlowr vear, it compietely abotished all

Jemaining mchange controls.
_\Hcrg L2 foraign investor can operite in an at-

nere of stability and freedom.
/‘xo it is no wonder Cayman is booming. Over
S hinks for a pooutation of less than "’H\t!
r Cunila than anv giser country
Wz wod And w thrvivg real Teiate reenaT,

in peace and tranquility? (,awnzm may be just the
place for you. If you like sandy beaches, sunny
skies and friendly people, you'll love Caymuan,

Both the goveinment and people offer a warm wel-
come to the foreign investor.

What about the rest of the world? You'll hear
about that too at our seminar. The U.S, econemic
outlook. Warld stock markets. Rcsxdcnu- And
much much more.

The Program “

o

For the seminar, we've assembléd some of the
top government and professional people in the
ayman Islands, as well as somé of the
known investment advisors froin the U

Our keynote speaker will be Douglas R. Casey,
author of the best-selling Crisis Jrivesting. Doug
will be summnrg up the program and *‘Looking
Ahead.

Among the other speakers nnd topics you'll
hear:”
The, Cayman Islunds: The /mancial situation,
Hon. Vassel G. Johnson. Recl Estate, Hon. J.M
Bodden. Role of trust companies, Bernard Knight
and Colin Whitelock. Legal aspects, ‘William S,
Walker. Coptive Insurance, . Roscr Corbit
Building your home, Arck Isseph. A newspaper-
man’s porspetlnf Brian Uzzell.
Tax ‘plenning, Joe! Karp.” World

with a large resident of
worhers, investors and retiress.

That's why we chose the Cayman Isiands as the
site for our First Internatioral Tax and tnvestment
Seminar — Iavesting In and Through the Cayman
Islands, November 21-23, 1981.

Investment Opportunities

Despite its size, in the Cayman Istards the op-
portunities are unlimited. At the seminar, you will
learn how to use Cayman Island corporations and
trusts to leguily reduce or defer your U.S. taxes -—
current income taxes and future estate taxes.

You'll learn about an alternative to high mal-
practice insurance premiums used by more and
more doctors and other professionals. Again, per-
fectly fepal,

You'll learn kow you can take advantage of the
banking s2rvices offerad here: private, discreet and
inaxpersive. In these ways and more you can use
tire Cayman Islands in your personal sax planning.

There's more. The Cayman Islands alo offer
opportunities for the direct investor. There’s a
booming real estate market here. Somme properties
have appreciated by as much as 403 percent in the
last two vears. And there’s good rezson to bel
that Cayman lzad will conitnus 1o produce solid
ofits. Why? Because the demand is there
more ind more turmoil in the world today, it
~vunlikely to go away.

Looking for an offshore residence? A place
where you can spand part of the yeur, maybe retire

. stock markets, Dennis H;

er. International in-
vesting, Dicgo Veitia. Reriring in the Caribbean,
Peter Dickinson. The bast  international oppor-
tunities, Adrian Day. Tke cconomic outlook,
Maryann Aden Harier.

Hon. Vasszl Johrson Adrian Day

* Your kosts will be Bernard Knights of the First
Cayman Trust Co., and 0 Veitia of th: World
Market Perspective Publishing Co., and Bona
International.

At the seminar, there wilt be formal speach
infermal question-and-answer sessicns, lively
round table sessions, and intemsive workshops.
There will also be scheduled social functions -~
whre vou can meet the speakers personally. And
there viill be the eoportunity for you to schedule
personal consultation sessions as well.

Travel Arrangements
The seminar will be held at the Grand Cay-

manian Holiday Inn, the istand’s most lusarions
resort hotel, right on world-f f.urmu\ Seven Miiz

Less than 10 minates away is Georgetown —
restaurants. souvenir shops. duty-free jewelers,

nd the financial district — more than 300 banks
jammed irito one square mile! An incredible sight.

It's casy to register and attend the seminar, The
package fecis $747 for the first attendee, $637 for
the second sharing i« room. Your package includas
vour serimir fee, and your kotel room for seven
nights (November 19-26). PLUS a welvonie rum
swizzle party. coftee breaks, taxes and service
charges and round trip airport-| hoxd transporta-
tions.

Airfare is extra. But we've worked out some
very special fares for vou. example — from
Miami, $119; from Houston, S209; from New
York, $266; from Atlanta, $227. (Prices are round
trip fares: they are subject to chatige.)

Denris Hardaher

1l you prefer you may make your own travel
and hotel arrariements, meeting us in Gramd
Cayman cn Saturday, November 21st. The
serminar fee aloe is S400 for the first persoi and
$350 for the second person.

Whether you plian to take advantage of our
special hotel and zir rates or just attend the
sentnar, our vooperating travel apency s thers ta
assist you. To seserve space, please send a $i50
deposit (non-rzfundable after October 8, 19831) 1o
Transeair Trave!, Dept. C103, 4710 415t St., NW,
Washington, DC 20016, Or you meay phone in
your reservation; call the Cayman Istand seminar
coordinator, 202-362-6100, ext. C103. The batance

will be payable by October 8.

If you have a legitimate business or investment
purpase for attending the seminar, and that is your
primary purpose for attending, you may deduct zt!
your seminar expeases -— hotel, air fare, seminuat
fee, meals, You should check with your own tax
advisor about your personal situation.

We have strictly limited the number of peopie
who can atterd this <eminar to no more than 150
peopls in order to allow maximum personal con-
tact between atterdees and speakers. We expect
this seininar to fill very quickly, owing to the grent
actions of the Caymun fskands. Since this is the

Tiest major international seminar 10 be heid there,
we recommend early registration to avoid disap-
pointment. Why rot call or vrite 1o register or

Transeair Travel, Dept. CUBH
4710 4ist S, NW,
Washington, DC 20016

Beach. tel.: 202-362610

—
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Senator Rupman. Senator Nunn, do you have any further questions
of this witness?

Senator Nunx. No, thank you.

Senator Rupman. We want to thank you very much. Your candor
before the subcommittee is appreciated. I intend to take the last ap-
proximately 7 or 8 minutes of your testimony which I think is a rather
scathing indictment of the current situation at DEA and send it to the
previous witness and also to the Attorney General with the request
that they read their testimony because your testimony is untarnished,
unsanitized, and I think quite accurate. We appreciate your being here
this morning.

Mr. EraiNeroN. Thank you, Senator.

Senator CamLes. Send it to the White House coordinator, too.

Senator Rupmax. We call as our next witness, Mr. Harold Oldham.
Mr. Oldham has agreed to testify before this subcommittee under a
grant of immunity. According to subcommittee, it has obtained a court
order providing Mr. Oldham with this immunity. The Depart-
ment of Justice has indicated it has no objection to this procedure.

At this time, I would like to ask Mr. Oldham if he understands that
this court order requires him to provide information in response to
questions of this subcommittee.

Mr. OrpaAM. Yes, sir, I do.

Senator RupmaN. Without objection, I will have that court order
entered into the record.

[The document referred to was marked “Exhibit No. 8,” for refer-
ence, and is retained in the confidential files of the subcommittee.]

Senator Rupman. Mr. Oldham, if you would rise, I would like to
give you the oath required of all witnesses before this subcommittee.

‘Would you raise your right hand ¢

Do you swear the testimony you are about to give in the course of
this hearing will be the truth, the whole truth, and nothing but the
truth, so help you God ?

Mr. OrpaAM. Yes, sir, I do.

TESTIMONY OF HAROLD OLDHAM, PRIVATE CITIZEN (CONVICTED
TRAFFICKER)

Senator Rupman. I would like to advise the members of the sub-
committee that Mr. Oldham has a rather involved testimony and if at
all possible we would like to get his summarized statement for the
record.

‘Senator Nux~. Mr. Chairman, that is the nicest way I have ever
heard of you telling us not to interrupt. ‘We understand and we will
so obey.

Senator CriLes. We certainly will.

Senator RupmaN. You may proceed. , .

Mr. Orpzam. I would like to preface my statement ‘with the fact
ihat I am a bit nervous in this circumstance. So excuse me if I stumble
while speaking. i . .

Senator Rupman. We appreciate your being here this morning and
you really don’t have anything to be nervous about. We appreciate

o

your willingness to testify and we are going to be interested 1n what
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you have to say. Your entire statement will be incorporated into the
record. You may take your time and summarize it and then we will
ask you a few questions.

You may proceed. .

Mr. Orpuam. Mr. Chairman, in December 1977, I was arrested by
the U.S. Drug Enforcement Agency and was subsequently convicted
and sentenced for narcotics trafficking. I am currently serving my
sentence in a Federal penitentiary.

I consider it a real privilege to assist you in fighting this problem of
which I was once a part. I am grateful for being able to publicly dem-
onstrate the life-changing effects that Jesus has had on my life and
to help right the wrongs that I have done.

. It is painful for me to regurgitate this evil in my past, but in doing
so I hope it will help to solve this problem. I hope that in the future
I will be able to have as much of an impact on the side of good as I had
on the side of evil.

I would like to briefly describe how I got into narcotics trafficking
and more, particularly how I used Shell companies in the Caymans to
launder my profits. I emphasize that this is my story and is not meant
to address the activities of others.

- In 1970, I had my own ad agency, three cars, a very nice house with
a swimming pool, and was making around $18,000 a year. I was 25 at
the time. However, for whatever reasons I was not happy and hegan
looking for a solution. I found that solution, I though, in marihuana.
I began smoking two or more joints an evening. Shortly thereafter I
sold my ad agency to a large ad agency and eventually quit working
for the ad agency altogether.

In effect, I dropped out. Marihuana did not make me happy but it
certainly completely changed my outlook on life. I decided working
was not worthwhile and preferred to embark on a life of what I
thought was adventure. I traveled to Kurope and Morocco for a period
of approximately 6 months after I quit work. In Morocco I began using
hashish heavily.

I returned to the United States and began traveling throughout the
country visiting friends and acquaintances whom I had met while
traveling in Europe. As I traveled about visiting these friends I dis-
covered that several of them were drug dealers and among these was
a major distributor of mescaline. ,

At first, I only intended to buy a small quantity but this distributor
would not sell anything less than 1,000 doses. I reluctantly agreed to
buy a thousand, not sure what I would do with the excess. I soon dis-
covered there was a big demand and I had a source. I found myself
returning to my distributor many times eventually buying up to 25,000
pills at a time and often returning two or three times a week for a
resupply. |

During these many trips between the Midwest and the east coast, I
discovered the true profit potential of importing hashish, I discov-
ered that hashish was much in demand in the United States and
would wholesale for $2,000 to $2,500 per kilogram. I knew that my
cost in Morocco would be $80 a kilogram.

It was a high profit. I therefore planned to start importing hashish
from Morocco under the guise of numerous sham importing com-
panies.
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I started smuggling in drugs with a capital investment of approxi-
mately $300. Over a period of 3 to 4 years I turned this $300 into close
to $1 million in earnings.

On returning to Morocco, I took my time learning as much as pos-
sible about local customs and business procedures. I eventually en-
gaged in smuggling hashish to this country and to certain European
countries. I started small with three kilos and as I developed expertise
and confidence, I executed numerous smuggling operations up to 200
kilos at a time.

Once I had determined the ins and outs of exporting hashish from
Morocco, I devised methods of importing it into the United States.
Basically, I formed separate paper companies for each smuggling op-
eration.

One of my methods of smuggling from Morocco was that I would
purchase large quantities of merc%andise including clothes, handi-
crafts, and particularly camel stools.

I would conceal the hashish in several of the camel stools wrapped
in several layers of plastic which were laced with black pepper and
baby powder to conceal the odor. ,

Even if my shipment was opened by customs in the United States,
the chance og them discovering my hashish in such a large assortment
of goods was remote. In fact, they never did.

I would have the shipment picked up in the United States by a Girl
Friday, and delivered to me in different locations. The Girl Friday
would, of course, be one of my U.S. associates. I would create a cover
for her by advertising for a Girl Friday in the local newspaper. She
would be one of the many applicants. '

If she were arrested with the shipment, she could prove she was an
innocent party who had been hired from an advertisement several
days previously. She would also have documents, letters, et cetera,
f}ll'om the paper company with appropriately professional logos on
them.
~ In this fashion, I managed to import a significant amount of hash-
ish into the country undetected for several years. In fact, T had so
many imports from Morocco that I eventually established several re-
tail outlets to dispose of those goods. Peace River Trading Co. was an
umbrella company for these retail outlets of which Mad Hatter Im-
ports, Inc., was one. :

My distributors tried to get all of my hashish distributed within 3
weeks. My distributors were primarily in Washington, D.C., though

I also had distributors in South Carolina and California. I would
" ‘move the hashish from ry import location to my distributors by vari-
ous methods including commercial airline courier packages. I also
had the sales proceeds sent to me by the same method. : :

As a result of my numerous smuggling endeavors I had significant
amounts of profits which I needed to legitimize. I contacted an attor-
ney and asked him if he knew of any way I could account for this
money if challenged. . :

My primary concern was to hide the fact that the money was nar-
cotics profits. The first scheme we came up with was to set up a phony
loan agreement which showed that I had borrowed $30,000 from Mid-
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east Overseas Investment. This was later changed to reflect a capital
investment instead of a loan.

My attorney through his various contacts was then introduced to
the use of Cayman Island shell companies as a better method to wash . -
funds. During my stay in South America, I had also heard of the
Cayman opportunities and my attorney’s information. corroborated
my own information. ' '

As my earnings increased and it was obvious that something needed
to be done, my attorney went to the Caymans to see if I could dis-
cretely use the services. He spoke with several managers there and
selected one. We were surprised to find that the island flourishes on
secrecy and they are very happy to accommodate whatever the needs - -
of the clients might be.

Subsequently, we formed Esmeraldes y Mariposas and after being
assured by my attorney that there would be no problem I made my
first trip down with a briefcase bulging with $100 bills. I discovered
that the Caymanian customs officials provide curtained booths for ex-
amined luggage of those who request privacy.
- On that flight and several subsequent flights, I speculated that at

least half of the aircraft passengers were evading taxes. 1 made sev-
eral other trips, laundering my money and also offering a laundering
service to a few associates who also needed to disguise their source
of income.

I tried to get paid by my distributors as soon as possible. What
money I didn’t spend on extravagant living, I handcarried to the
Caymans for laundering or put into my U.§. bank accounts in less
than $10,000 amounts. During this period I normally carried $10,000
to $15,000 in pocket money with me though at times I had up to
$100,000 on me. I never had a problem with the U.S. currency laws.

I continued my hash import business for several years during
which and after which I spent an extensive amount of time in South
America. I traveled to South America on my company’s expense, as
I was interested in cocaine and was considering setting up an opera-
tion similar to my Moroccan operation.

The minute I got off the plane in South America I was inundated
with propositions of cocaine. The busboy wanted to sell me some.
The cab driver tried to interest me. Virtually everyone I met wanted
to turn me on to cocaine. It got ridiculous. I must have been ap-
proached by over 100 people like this in one week. I even attended
a division governor’s party in Colombia. He had cocaine available.
The supply and usage of cocaine in many circles in Colombia is simi-
lar to the supply and usage of alcohol in the United States.

While in Colombia it became apparent that a significant number
of airline stewardesses and pilots trafficked in cocaine. For instance,
I was approached by a pilot in Central America who made it no secret
that he wanted to get into the business.

I eventually made a connection with an American in Colombia
and set up a deal. T mailed several letters into the United States with
small amounts of cocaine in them. These would be mailed to a phony
name at a legitimate address. The people at the addresses would not
open the letters for several days in case they were suspect. That way
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if DEA showed up they could plead ignorance. This by the way, is a
very common practice. : ' :

It took me weeks of false starts to get my first actual import off
the ground. I eventually received a small amount of cocaine that had
been brought in by an airfreight pilot. Several weeks later, he was
killed in a crash and I basically gave up on smuggling cocaine as it was
not only more trouble than it was worth, but was dangerous. .

While I was in Morocco, I met a rock star with a major rock group.
Through my contact with him I came into constant contact with
many of the major rock and pop groups in the United States and
Great Britain. My association with these groups led me to the forma-
tion of Startrans, a company I set up for the purpose of renting
luxury buses to these groups while they were on tour. Startrans was
a legitimate U.S. company and business, though it had been capital-
ized by significant amounts of narcotics money which had been laun-
" dered through the Caymans. .

I can regretfully state that the use of drugs was pervasive through-
out many major music groups during the period I was associated with
them—1974-77. Cocaine and other drugs were everywhere from the
musicians to their equipment handlers. During this period, I attended
numerous parties in Hollywood and on the road. Most people associate
wet bars with organized parties. At these parties, trays of cocaine were
as common as wet bars. Rent-a-cops were hired as bouncers but served
as insurance against drug raids. .

Several of the groups had physicians traveling with them who would
liberally distribute pills—controlled substances to anyone in the troop
who wished them. It became a common sight on the chartered flights
taken by these groups and elsewhere for the physicians to set up shop.
As soon as the plane took off, members of the troop would literally line
up at his shop for pills. .

I might add that heroin, though not as prevalent was readily avail-
able from hangers-on within the entourage, and several of the major
musicians were heavy addicts.

I mention thesge incidents, not to be sensational but to show that
cocaine and pills are absolutely everywhere.

I have prepared a chronology of events that reflect the significant
steps we took during this period to wash funds for both me and my
associates. That chronology is attached to my statement. '

As the chronology indicates, the Caymanian company we formed
washed almost a half a million dollars over a period of several years
for my companies and those of my associates. The method we used to
do this, though it sounds involved, was really quite simple. If T may
refer you to the blue chart and walk you through the system step by
step it may make the explanation easier.

The funds that we—excuse me.

The first step was in contacting a manager in the Cayman Islands,
one who could establish a company for us there. The companies there,
by the way, are secret companies. There is no record of who owns these
companies. Once we had the company in the Caymans established, it
was a matter of transporting the funds from the United States to the
Cayman Islands where the manager would take us around to the
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various banks and negotiate with them the percentage that they would
- charge for accepting large amounts of cash at that particular time.
The system we used was simply to convert cash into cashiers checks
_ and to then bring the cashiers checks back into the United States and
deposit them into our corporate accounts. f
This substantiated the fact that the funds came from an overseas
“source and we documented it with loan agreements and correspondence
to make it appear that these were very legitimate loans.

In this manner, if we ever were challenged, and the great fear was
being challenged by IRS, if we were ever challenged by IRS as to how
we_came by our assets, we could show substantial documentation to the
fact that it had been borrowed by an overseas company. This, of course,
the Cayman Islands, is a brick wall, that is impenetrable by IRS. They
would have had no choice but to accept our documentation. The funds,
when they came back into the United States and were deposited into
our bank accounts, were used for various normal purchases: Salary
expenses, automobiles, these sorts of things. In soine cases, they were
used as capitalization for companies, in some cases they went specifi-
c:;,ltl‘j}yl_'for extravagant living or company expense accounts, these sorts
of things.

An integral part of this seemingly elaborate scheme was to insure
that the cover correspondence and documents were accurately prepared.

For instance, any correspondence coming from our Cayman contact
was actually composed simultaneocusly along with the entire series of
correspondence between the two companies and then his part was pre-
pared by him on Esmeraldesy Mariposas stationery on his typewriter.

Should the IRS ever go to such lengths, we would have been able to
supply typewriter exemplars to corroborate the fact that these were
actual loans made from the Caymans. Likewise, any correspondence we
sent from our company to the Caymans was prepared in our office on
our stationery and mailed to the Caymans.
 Bear in mind that all of this correspondence might be made up on
the same day and even mailed on the same day. Again, if we wished to
carry the charade to its extreme we could wait several months between
mailings and save the envelopes and appropriate postage marks. Some
people may feel that all this is necessary but hindsight tends to indicate
that it is not necessary at all. _ '

It is interesting to note in retrospect that we were absolutely para-
noid of the Internal Revenue Service. I assumed that they had every
single plane going in and out of the Caymans monitored and that they
had undercover agents everywhere in the Caymans, in Florida, and in
Texas, watching the various flights. I also assumed that they would
minutely inspect every piece of paper revolving around any of these
transactions. For these reasons we seemed to perhaps go to extremes in
our documentation and in our efforts to wash these funds. Knowing
what I know now, I could say that much of what we did was prob-
ably unnecessary.
~ Once the money gets to the Caymans, it is apparently completely
lost to the IRS and only minimal documentation would be necessary
to erect the brick wall that exists in the Caymans.

- Later in my dealings, I set up accounts with the Cayman branches
of Barclays Bank and the Bank of Nova Scotia. Both of these ac-
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counts were in the name of Esmeraldes y Mariposas, though the pass-
book I received had only an account number on 1t.

Thus, even if I made a large deposit into the U.S. branch of these
banks any currency form filled out would reflect only a number, and
‘not the company name or my name. ’ o ‘ :

It does not take a very sophisticated person to open up a company
like this in the Caymans or to wash funds through the Caymans.
Esmeraldes y Mariposas consisted of a stack of stationery and a file
folder in our Caymanian representatives office. He had several hun-
dred such file folders representing several hundred such companies
at the time we were doing business with him.

I would assume that his business has grown since then. Our Cay-
""manian contact told us of numerous U.S. citizens with whom he did

business, though he named no names. He also mentioned that he serv- .
« iced several major U.S. corporations. :

. I might add that he stated in his opinion and in his experience,
virtually all the money transiting the Cayman Islands is doing so for
tax evasion purposes. His clients were certainly not exclusively nar-
cotics people but also major entertainers, professional people and mul-
tinational companies, et cetera, and the same he felt held true of
clients of his fellow Caymanian corporate representatives. ’

Our Caymanian contact did not hesitate to state that the Caymans
were inundated with drug money, organized crime money, money

_skimmed off legitimate businesses, including large corporations and
other illegally gotten gains. The banks even complained of the prob-
lems associated with handling large amounts of cash.

In closing I would like to make several recommendations:

It is my belief that attacking drugs in the United States, going
after the distributors, large or small, may not be the most efficient
way of stemming the drug flow. Distributors are a dime a dozen and
are quickly replaced, as it is easy to become a distributor. You know
someone who knows someone, et cetera.

Becoming a successful smuggler is much more difficult; at least for
hashish and cocaine. It took me months to become proficient at smug-
gling hashish. I know several people who were caught during the
learning process. The only place I felt truly vulnerable was in Moroc-
co. There I stood out as did most other smugglers. I could pick them
out in a crowd and so could DEA if they were there.

If you take one smuggler out, it destroys his entire network, includ-
ing his many distributors.

In fact, 1 felt so vulnerable in South America that I never really
got into large scale cocaine business. Thus, it is my opinion that
smuggling operations should be attacked primarily at the source,
overseas, where the smugglers are most vulnerable.

Second, I think this country’s present sentencing practices with re-
spect to nonviolent criminals make more criminals than they reform.
I would take the nonviolent first offenders and sentence them to 8
months in a medium security prison with the balance of their term
dedicated to community service with them on a short leash and a big
hammer—threat of extended incarceration.

I would let them know at sentencing that if they were ever con-
victed again they would be facing years of hard time with no parole.
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This would give them 8 months tq consider whether or not their
future activities would be worth spending a lot of years doing hard
time, ' - :

I think this would scare the nonviolent first offender enough to keep
him away for good, yet wouldn't expose him to the prison university
that tends to make hardened criminals. ‘

While I was a drug user, I was enveloped in the fog of illusion and
delusion—1I really thought many drugs were not harmful and I advo-
cated their use. Having now gotten away from drug usage and being
able to see clearly I realize how devastating they really are. I am
firmly opposed to them and feel that an education program is neces-
sary for those who are now caught up in drug use. A program that
would teach the truth about the harmful effects of ail drugs.

In summary, I would hope that our country will turn from the “new
morality” and I pray that the United States will return to being a
country “under God.” ' ‘

Senator Rupman. Thank you, very much, Mr. Oldham.

We have some questions for you. Maybe you would like to take a
drink of that water before we start.

One of the things that interests me about your testimony is the
freedom of movement that you seem to have in and out of the country,
Caymans and so forth, South America, particularly in terms of the
U.S. Customs. . '

Were you ever challenged by U.S. Customs when you came back into
the country? -

Mr. Ovpaam. In that regard, from the Cayman Islands, no, sir.
However, I think I may have been identified as a suspected narcotics
trafficker in the Customs computers. Therefore, they would examine
my luggage heavily and this sort of thing, coming back into the coun-
try. But I was never challenged going or coming to or from the Cay-
man Islands.

Senator Rupman. When you left this country, did you ever go to
the Caymans when you were carrying large amounts of cash ?

Myr. Oupram. Yes. _

Senator Rupman. Was there ever questioning by anyone.

Mr. Ovpaam. No, sir. At that time the primary access to the Cay-
mans was through Miami Airport and the flights to the Caymans left
out of gate No. 1. Gate No. 1 was the only gate at the Miami Airport
and to my knowledge almost any airport in the United States that did
not have metal detecting devices or any security of any kind. Gate No.
1 was before you would walk through the inspection area. I cannot ex-
plain this. I only know that at that time it was easy just to walk from
the ticket counter onto the aircraft without any examination of any
kind.

Senator Nunw~. That was Miami ? v .

Mr. Ovpram. That was at Miami Airport. Again, this was from
1974 to 1977. : )

Senator Rupman. You went to great lengths in attempting to laun-
der funds, in fact and you set it up fairly easily. )

Did you have any financial background or accounting, legal back-
ground yourself

Mr. Ovpmanm. No, sir. I was concerned. I had a fear of the Internal
Revenue Service and wanted to have, I wanted to be able to say where

“the funds came from if challenged.

88-539 0 - 82 - 19
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1 did not have any expertise and it doesn’t require any sophistication
or expertise to do this. Lt is simply a matter of going to the Caymans
and contacting a corporate representative there who for approximately
$600 will form a secret company for you and explain the ropes or
of course you could go to one of these seminars and learn the same
thing. It is quite simple.

Senator Rupman. I understand that you really didn’t have a Cay-
man bank account, that the money really traveled to the Caymans and
back almost in one smooth movement ; is that correct?

Mr. Orpnam. I initially did not have a bank account. I would fly
down in the morning with cash. The corporate representative would
meet me at the airport and take me to his office. We would contact the
various banks to find out what their going rate was that day to convert
U.S. currency into cashier’s checks and we would bring the money to
the bank and convert it to a cashier’s check.

I would then fly back the same day with the cashiers check. I took
the money down but I brought it back in another form the same day.
I did not leave my money there. Many people do. But I did not.

Senator Rupman. How much money did you launder in all?

Mr. OrpaaM. Roughly half a million dollars.

Senator Rupman. Over a period of how long ?

Mr. OrpaaM. Over a period of about 2 years, I believe.

Senator RupMax. Prior to your arrest in 1977, had you been audited
by the Internal Revenue Service in any way—any corporations ever
audited ¢ : :

Mr. Orpaam. No, sir.

Senator Rupman. You testified you knew you were in the Customs
Immigration computer as a suspect. How did you learn that?

Mr. Opuam. Because I made many many trips. I probably had
something like 40 to 50 entries into the United States a year. I did a
great deal of extensive travel. When they punch your name and num-
ber, date of birth or passport number into the computer, their reaction
is such that you know you are being detained slightly and they sort of
ring a bell, call somebody over to go through your luggage more
thoroughly than normal.

Senator Rupman. But when you shipped goods back from Morocco
and other places, in whose name were those goods shipped ?

Mr. Owpaam. Because I knew that I was in the computer, at least
I never used my name or any company with which I had been asso-
ciated because I feared that there might be some kind of alert. Rather,
I always just made up a legitimate sounding company name and used
that name on all the shipping documents. There was no previous asso-
ciation or subsequent association to tie me to that name.

Senator Rupman. What would you use for an address?

Mzr. Ovpmam. I made up the address, in whatever city I wanted to
send it to.

Senator Rupamax. How would you eventually collect those goods?

Mr. Orpuan. Sir, I had contacts with, for example, in the advertis-
ing agency business; I had contacts with graphics designers who would
do complete corporate graphics, including logos, stationery, business
cards—all sorts of things to substantiate a legitimate company. This
graphic designer did not know that he was doing something illegally.
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He thought I was representing, you know, a new company in a new
area. But I would have elaborate stationery printed up and letters,
letterheads, and so on, and use this on contact customs clearance
brokers. 1 would then have a representative function as an employee
of that company, working with the customs clearance houses to retrieve
the goods from customs.

Senator Rupaman. The goods would be coming into customs, they
would be at customs, your representative would go down, clear them
with the customs agents down there through the broker and simply
take them to wherever you were.

Mr. OLpHAM. Yes; that is right.

Senator Rupman. In your recommendations at the end of your state-
ment, you make a point which I think most of us agree with here—
that the distributors are just too numerous to effectively stamp out.

One of your suggestions is that perhaps we could do more about
smuggling and if we could essentially stamp out the source, we might
do a much more etfective job. As one who did it rather successfully over
a long period of time, would you like to make some suggestions to us
this morning as to how you could have been stopped more effectively
considering the means that you used which I assume were not that
unique.

Iqassume they were used by many people.

Myr. Orpuam. Yes, sir. Once 1 was back in the United States, for
example, having people clear goods through customs or whatever, I was
well insulated and felt that my goods were protected and safe. The only
place that I really felt vulnerable, sir, was at the source, going there to
make a buy, and arranging the shipment on that end.

I know from observation there, that I kind of stood out like a weed in
a flowerbed, if you know what I mean. I really didn’t belong there.
There is no other reason to be at those places. I personally observed
many other people who were in the same business. I think if DEA
agents were working in these countries, they could spot these weeds in
the flowerbed as it were, and institute investigations as to how they
might be shipping their goods back and intercept them in this manner.

Senator RupmaN. So what you are saying is, it is your belief having
done this successfully that had DEA had such people on site in these
various overseas locations that it would not have taken that much
investigation to in fact determine what you were doing?

Mu. OrpaAaM. Yes, sir; that is correct. 1t would have been—that was
the place that I felt most vulnerable, the place that I really stood out.
Once back in the United States, I blended in—but there I stood out and
it was obvious.

Senator Rupman. Senator Nunn.

Senator Nunxw. Did you use the mails primarily ¢ It sounds as if you
used the mails in order to get your narcotics into this country ?

Mr. Orpuam. No, sir. I used the mail a little bit. I mentioned that,
particularly small quantities of cocaine, but as far as the hashish trade
from Morocco, I used primarily air freight for large quantities of mer-
chandise. And these came by air and were cleared through customs.

Senator Nun~. Do you believe that would be the normal vehicle
through which most hashish comes into this country ?

Mr. Opram. That is certainly one method. Other methods are using
automobiles, for example, or motor homes, those sorts of things, con-
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cealing hashish in them, shipping these vehicles back. I knew of other
methods at that time, of people using yachts and private airplanes.

Senator Nunn. Did you ever use any kind of boats to come in, sepa-
rate boats to come in and bring goods?

Mr. OrpHAM. Yes, sir; I cooperated in some efforts of that nature.

Senator Nun~. Would a law allowing the military to furnish intelli-
gence on boats and planes coming in to domestic law enforcement have
any appreciable effect in your view ?

Mr. Ovpmanm. I can’t really speak to it directly because I was only a
small cog in another organization, as far as the yachts were concerned.
I am not familiar with exactly what problems are encountered with
aviation and nautical detection. But I know personally that there are .
many, many yachts and airplanes that come in certainly weekly and -
probably daily full of all kinds of commodities. They are not being
detected now. I don’t know what it takes to detect them but I know
they are getting through.

Senator Nun~N. Where were you arrested ?

Mr. Orpmam. I was arrested in Miami.

Senator Nun~. What was the charge?

Mr. Orpaam. The charge was conspiracy to distribute cocaine and
defrauding the U.S. Government—a couple of other charges related
}olth?ise. Defrauding the U.S. Government was involving the Cayman

slands.

Senator Nun~. Who made the arrest, not the name of the individual,
but what law enforcement agency ?

Mr. Ovouam. DEA.

Senator Nuxn. How did they go about finally detecting your
scheme ? What was the breakthrough?

Mr. OLpuAM. Sir, as the previous witness testified a female inform-
ant brought the DEA in and they introduced themselves to me. I did
not know they were DEA agents and they developed a friendship with
me over a period of 114 years, 2 years, establishing confidence and
trying to get me to involve myself with them or them with me. During
this period of time they discussed with me the fact that they had a
problem, they had large amounts of cash that they did not know how
to legitimize. This is how they came to infiltrate the Cayman situation
because as friends I provided a laundry service for them.

Senator Nunn~. Did you have to post bail, did you get out on bail ?

Mr. OLpuam. Yes, sir. .

Senator Nun~. What was the bail the first time you were arrested ?

Mr. Ovpmram. It was much higher, originally, but I was actually
released on a $70,000 bail.

Senator Nunw. Did you have any trouble posting that ?

Mr. Orpouam. No, sir. I used a bail bondsman.

Senator Nunw. Did you comply with the conditions of the bail? Did
you appear for trial? -

Mr. Orpman. No, sir. T did not. I subsequently fled-the country 2 or
3 months later but prior to sentencing.

Senator Nun~. Was this after the trial but priorto sentencing?

Mr. OrouaaMm. No. . '

Senator Nunn. Before trial

Mr. OrpuaM. Before trial. Yes.



289

Senator Nunw. You fled the country ?

Mr. OLpHAM. Yes.

Senator NUNN. You left your bail bondsman with a $70,000

Mr. Ovpuan. No, sir. 'L'wo points there. At a subsequent hearing my
bond was reduced irom $70,000 down to $10,000. I was out on bail but
it was further reduced. At that point, 1 put up $10,000 in cash and
retired the bail bondsman from the situation. Quite frankly I was very -
much afraid of having the bail bondsman looking for me as well as the
U.S. Government.

Senator CuiLes. You are more afraid of the bail bondsman than
the U.S. Government ¢

Mr. Ovpmanm. That is true. However, in my particular situation 1

had been making a lot of money and in riding the crest of that waveas =

it were, I felt it would never end. 1 squandered most of my money as
it came in. At the time of the arrest, with the attorneys’ costs and the
$10,000 and so on, 1 really am not a typical case in that I had squan-
dered most of my money, really did not have that much in assets.

Sena,téor Rupman. You went through the million dollars in roughly
4 years?

Mr. OLpaam. Yes, sir.

Senator Nun~. Do you believe that our bail laws on narcotics vio-
lators needs some revision ?

Mr. OLpHAM. Yes,sir. I do.

Senator Nuxn~. Do you think they are too light ¢

Mr. Ovpman. I think they need to be considered on an individual
basis, certainly in my case it was too light. Yes, sir.

Senator Nun~. You mentioned about nonviolent convicted felons
not being put into the penitentiary on the first conviction but rather in
some work program with strong penalties it they breach the conditions
of their probation, so to speak. Do you include in the term nonviolent
major drug dealers?

Mr. Owpmam. I think there should perhaps be a redefinition of
“major,” meaning the true involvement of the people. No, sir. I would
not necessarily include major—I would not include what I would call
major narcotic traflickers.

Senator Nunn. Would you include, for instance, yourself in that
category ? Do you think that justice would have been better served,
there would have been less chance of repetition of crime if you had
not been sent to the penitentiary ?

Mr. Ovpaam. It 1s a very difficult question to address. And my rec-
ommendation of course was primarily toward people in a less in-
volved situation than mine. I feel that I definitely needed incarcera-
tion for a period of time. I think actually that if I had had exposure,
as a first-time offender, if I had exposure to a very severe prison sit-
uation, in effect scared straight and released on what I called a short
leash, this would be close supervision, and involvement to try to be
constructive toward society, in my particular case I know it would
have worked although I am not saying that I would necessarily, I am
not trying to qualify a person in my position.

Senator Nun~. What is your sentence ?

Mr. Orpuam. I received a 10-year sentence.

Senator Nu~x~. How long have you served ?
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Mr. Orpuam. I have served 2 years. ,

Senator NunN. You testify here that you have taken a real interest
in religion since you have been in the penitentiary ¢

Mr. OpEaM. Yes,

Senator NUNN. Is that what has changed your life more than any-
thing else? A _

Mr. Orpuan. Absolutely, sir. It is not a-question of rehabilitation
because, to my mind, rehabilitation means to make you what you
were before and it is kind of what the prison system does, only it makes
people better criminals than when they came in.

I went through a rejuvenation where I truly became a new in-
dividual inside.

"Senator Nun~. Without getting into all the details of that, what
led you to make that decision ? v

Mr. OrpaaM. A desire to straighten my life out. Without getting

into the details, I would say that during all of this involvement, you
noticed that when I started my statement out I had a degree of suc-
cess as a young businessman. I wasn’t happy. I sort of had been
promised there would be some sort of fulfillment when I achieved
financial success. It wasn’t there. I later discovered what I was miss-
ing was the spiritual fulfillment, a relationship with God, as it were.
That was missing. This sort of caused me to run desperately trying to
find fulfillment in other things, which involved drugs, seeking adven-
ture, this sort of thing.

Senator Nun~. When you were taking cash out of the country, did
you believe that that was one of your points of maximum exposure ?

Mr. Oupuam. I was not concerned—it was a point of exposure, yes,
sir. I was very concerned about the agents monitoring who was on the
flights out, that sort of thing. :

Senator Nunn., But you were never searched going out of the
country ?

Mr. Orpaam. Noj; but I don’t believe that they were not compiling
a dossier on people going out. I was very careful initially in that 1
really didn’t want to go down, expose myself. I had an attorney going
down as a cover for me.

Senator Nunn. With the money ?

Mr. Orwpuan. No, sir. I subsequently took the money down after he
made the trip and assured me there were just no checks or detection of
any kind. »

Senator Rupman. You have been sentenced to 10 years and you
served 2. When will you be eligible for parole ?

Mr. Ovpuam. I will be eligible in 2 years, roughly 22 more months.
If I may just speak a little bit, I have seen a lot of people while I have
been in prison for 2 years. Obviously that has been my only asso-
ciation. I have seen an awful lot of people come in on relatively minor
offenses, not speaking of major narcotics traffickers but relatively
minor offenses doing a year, 18 months. They have a degree of re-
morse. They come into prison. They are put into a very lenient situa-
tion—camps, this sort of things. Through exposure to repeat offenders,
they begin to learn other types of crime, things that they have never
been exposed to and they began to hear how easy it is to get away
with things. I think this is a mistake, that it would be better to put
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these sorts of offenders for a short period of time in a real prison
situation, where they really see how bad it can be and then give them
an opportunity to set their life right. I think that the prisons now
have very little rehabilitation. I frankly wish there were more em-
" phasis on spiritual development in this country, and in the prison
system.

I think this is the only answer. In our education systems and so on,
we dwell on physical fitness, education, and intelligence growth, but
we seem to be restricting a great deal of religion.

Senator Nux~. Do you believe on the currency situation, that most
of the narcotics profits that accumulate at the higher levels are taken
out of the country in the form of cash and brought back in another
form or do you think a large portion of that cash simply never leaves
this country ¢

Mr. Orpaanm. I think a large part of it goes out of the country, some
of it stays out of the country in a number of bank accounts and so on,
overseas. Many of the major traffickers are resident of several coun-
tries and own residences in many places and jet about quite freely.
Many of their assets would be in other countries.

Senator Nuxw~. Did you fear the IRS more than any other branch
of enforcement ?

Mr. Ovpran. I certainly feared them, yes sir. I felt I had more
exposure to IRS than any other.

Senator Nun~. You took more elaborate percautions to guard
against IRS than any other?

Mr. Orpram. I took very elaborate precautions to guard against
U.S. Customs and DEA also.

Senator Nuxw~. Don’t you feel nervous when you are carrying a
briefcase full of money out of this country ? It seems to me that would
be a point of great exposure ¢

Mr. OrpEAM. Because I have been assured by my attorney that there
was no exposure when I went the first time, I was a little bit worried,
but on subsequent trips, I realized that there was nothing to it. No, sir,
I did not really fear that.

Senator Nunw. Thank you.

Senator Rupman. Senator Chiles.

Senator CurrLes. Even though your final distribution sites were in
Washington, D.C., South Carolina. and California; south Florida
seems to be a major point of entry? You end up getting arrested. Why -
is south Florida so vulnerable and what if anything can be done to
discourage this? Why is all of the action taking place in south
Florida?

Mr. OrpaaMm. T suppose probably because of the proximity to South
America. Most of the activities in Florida. of course, flow from South
America, cocaine. marihuana. Because of the proximity to Florida,

T would say, but I think this is a problem that is also moving, if en-
forcement is stepped up in Florida, activities are going to increase
along the other parts of the gulf coast.

Senator Rupman. Senator Chiles, if T might interrupt, I will ask
Senator Nunn to take over the chair. T have to go down to an Appro-
priations markup and will return.

Senator Nux~ [presiding]. Your time is up. [Laughter.]
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Senator Cries. You have become very confident in the secrecy of
the Cayman Islands banking operations. What changed your confi-
dence and did anyone—tell me that? What would it have taken to
change that ¢

Mr. Orpram. Sir, I would think that the only effective way would
be through new legislation that would enable a lot closer look at indi-
viduals using the Cayman Islands. For example, individuals like my-
self or my companies, had they been audited and had documents to
prove loans or capitalization from a Caymanian company that couldn’t
be checked out; that should wave a big red flag and cause some kind
of microscopic examination.

Senator Curres. Did anyone over in the Caymans that you came into
contact with have any concern about the United States getting tough
on the offshore banking operations? ,

[At this point, Senator Rudman withdrew from the hearing room.]

Mr. OrpraMm. No, sir, the emphasis there was to me that there are no
tax laws in the Cayman Islands other than a $10 per head individual
tax. There are no tax laws there. Therefore, they don’t recognize tax
laws in any other country as being valid. They say that they will not
change those attitudes. In other words, I am not sure I am answering
your question. '

Senator Cmrwes. I just wondered if they had any concern that we
might—obviously they like the way the operation is going. It must be
something that they figure is very profitable for them.

Mr. Orpram. It 1s a major industry in the country obviously. They
have no intention, very emphatically, no intention of loosening their
secrecy laws. This was their attitude when I was there.

Senator Crrres. That is all. Thank you.

Mr. Orpram. I would just like to add that I happen to deal with the
Cayman Islands. There are a number of other offshore tax havens that
are very similar.

Senator Nuxw. Could you tell us what those are as far as your
knowledge of them ? ,

Mr. Orpaam. T don’t have personal experience with them, but just
exposure to advertisements and so on. I know of course that there are
a number, Liechtenstein, the Bahamas. I am sure actually you would
be more familiar than I am with them. I don’t have first-hand knowl-
edge. But T just don’t see the Caymans as the only place in the world
doing this.

Senator Nun~. Mr. Oldham, we appreciate very much your coop-
eration.

Senator CaiLes. The testimony is very helpful.

Senator Nunw~. We know it is difficult to come forward and be frank
and candid like this. But we wish you well and we hope that vou will
indeed repay society in the future some of the things you detailed here
and you certainly display an attitude that reflects a determination to
do just that.

We thank you for your cooperation with the subcommittee:

Mr. Orpram. Thank you, Senator.

Senator Nux~. Our next witness is Deputy Chief David McKeon,

Narcotics Division and Dangerous Drugs Section, Criminal Division,
U.S. Department of Justice.
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We swear in all witnesses before this subcommittee.
Do you swear the testimony you give before this subcommittee will
lée (fil;e truth, the whole truth and nothing but the truth, so help you
od ? .
“Mr. McKeon. I do. : ’ :
Senator Nunn. I understand you have a statement. Why don’t you
proceed.

TESTIMONY OF DAVID J. McKEON, DEPUTY CHIEF, NARCOTICS
SECTION, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE

Mr. McKEeo~. Good morning, Senators, Mr. Chairman, members of
the subcommittee. My name is David J. McKeon. I am the Deputy
Chief of the Narcotics Section which is a section of the Criminal Divi-
sion of the Department of Justice. I have submitted my statement to
you so that I will not read it. Nevertheless, I will try and give you a
brief synopsis of the statement and certain portions of it.

[At this point, Senator Chiles withdrew from the hearing room.]

Mr. McKron. I was asked to testify before you to discuss in a general
overview way what has been termed Operation Greenback. Operation
Greeback is essentially a composite task force utilizing prosecutorial
resources of the Department, and investigative resources of the De-
partment of Justice and the Department of Treasury. We commenced
approximately a little over a year ago, the s ring of last year, in
Miami. The predicate for the creation of the task force was the Treas-
ury Department study which indicated tremendous amounts of cur-
rency flowing into the Federal Reserve bank in that area. That, coupled
with the apparent and obvious information that Florida was one of the
preeminent geographical areas for trafficking in marihuana and cocaine
coming into the United States and a conclusion that it was an opera-
tional base for not only drug traffickers in the sense of cocaine and
marihuana but also the money launderers who are facilitating their
operations, was the basis for the creation of the task force which
began, as I'indicated, in the spring of last year. '

Since that time, we have had an expansion. We presently have an-
other attorney now in the Tampa area who has recently completed a
case, and we have taken one of the early attorneys who commenced in
the task force and sent him to the Midwest, specifically Chicago, to
work in conjunction with the U.S. attorney’s office in that area.

The statute which perhaps could be considered the foundation for
some of the investigative techniques and for certain prosecutions was
the Bank Secrecy Act, which was passed in 1970 and, I believe is com-
mon knowledge, was not used very extensively at all. When it was
proposed that we create a task force to use it, specifically in this pilot
project, we cited Miami as the most appropriate place for the
utilization. o

The two reporting requirements of the Bank Secrecy Act which have
been utilized for the most part to generate information and intelli-
gence regarding the flow of currency have been the 4789 report, which
1s utilized by banks in reporting currency transactions, and the 4790
report, which relates to the international movement, international in
the sense of into or out of the United States of America, of currency
and negotiable instruments.
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Senator Nux~. Exactly what does that law provide, that you can’t
take $5,000 in cash out without reporting it ?

Mr. McKEon. That’s correct, Senator, or in.

Senator Nunn. Either in or out?

Mr. McKxon. Either way.

Senator Nun~x. Who are the enforcement authorities for that,
strictly customs? .

Mr. McKzon. The U.S. Customs Service. The task force is composed
actually—so you understand—we have provided as of today four
Criminal Division attorneys with grand jury authorization. We con-
vened at initiation of the project what is known as the tax-drug grand
jury. The grand jury is authorized to investigate violations of title 26
and in addition thereto the traditional title 18 criminal statutes, title
31, which encomposses the Bank Secrecy Act and title 21 which con-
tains the drug violations.

As to the makeup of the task force, the U.S. Customs Service, pri-
marily because of their jurisdiction regarding the questions just posed
by the Senator, have provided a squad, I believe of approximately 10 or
12 special agents, to work on the task force. The Internal Revenue
Service which has the collateral jurisdiction regarding the 4789 re-
porting requirements of the banks, provided essentially 26 special
agents, at least on board right at the moment, and revenue agents to
assist them in the project. :

The Drug Enforcement Administration also has a group with a
supervisor in the makeup, and there is liaison and information-shar-
ing with the Federal Bureau of Investigation, Bureau of Alcohol, To-
léa,ccq and Firearms and, to a lesser extent, with the U.S. Secret

ervice. :

During the course of some perhaps 15 or 16 months, working with
a grand jury in the southern district of Florida. the prosecutors and
the agents have been able to present evidence to that grand jury which
has resulted in something in the neighborhood of I believe 12 or 13
indictments in that jurisdiction against approximately 50 defendants.
We have also been able to return. to seek and have grand juries to re-
turn indictments, in the middle district of Florida, basically through
our attorney working in conjunction with the U.S. attorney’s office in
the Tampa area.

And most recently we are commencing yet our third project.

Because of grand jury secrecy, because most of our investigations
which have resulted in indictments are pending litigation and to pro-
tect the constitutional rights of the accused, T cannot go into any par-
ticular detail of any particular investigation. Tt is ongoing. We anti-
cipate it continuing for some period of time and the grand jury is still
in session hearing yet further evidence which relates generally to the
money laundering aspects of major drug traffickers. o

The perspective is basically there, in utilization of financial institu-
tions to move their currency. .

I have alluded generally to certain investigative techniques and
without relating them to any particular investigation or to any partic-
ular case, T can say generally that this project began as a pilot_pro-
gram. It was a learning exercise. We had certain raw data which in-
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dicated a tremendous amount of currency flowing through commercial
banks into the Federal Reserve. By scrutinizing and collating the re-
porting forms, the 4789 forms, and by audits which were conducted by
the Office of the Comptroller and subsidiary organizations, we were
able to identify various significant accounts where the money which
went through was simply phenominal. Currency deposits of in excess
of $500,000 on Tuesday followed by another half of a million dollars
on Thursday, so forth and so on.

The Comptroller of the Currency and those agencies in their civil
audit authority began to identify what would be Bank Secrecy Act
violations, failure to report transactions, transactions reported but the
form not properly filled out or filled out in possibly fictitious names
and other types of methods attempting to get around this requirement.

This type of information was then brought to the attention of the
Treasury Department which has the authority to turn that investiga-
tion over to the Internal Revenue Service for a criminal investigation,
which was done. That is one technique. The other techniques have been
the more traditional. We found out that in any type of good criminal
investigation, you need live witnesses. And we have been able to come
up with live witnesses in different instances. We have been able to use
the grand jury process whereby we can immunize the so-called lesser
cupable person in order to compel his testimony against the more culp-
able person.

‘We have used traditional physical surveillance techniques by surveil-
ling money couriers from banks to specific money-laundering individ-
uals who were actually the lead characters, so to speak. These are some
of the techniques which we have used. The pilot project is still a pilot
project. We are learning things every day. We are expanding it. We
have had attorneys participate in lectures regarding the Bank Secrecy
Act and various Investigative techniques utilized in Texas, in Illinois,
and at Operation Greenback in Miami, Fla., with the purpose of advis-
ing other investigators and assistant U.S. attorneys in the various pro-

_cedures and techniques which we have used.

I think generally in the area of operations, we have had certain suc-
cesses. I have alluded to the fact that we have returned what I believe
to be significant indictments. Seizures have been made. We have seized
airplanes, we have seized cash which was attempted to be brought out
of the country in significant amounts, and we have seized certain
moneys which have been identified in suspicious accounts. I believe the
total amount seized in the duration of the pilot program has exceeded
some $20 million.

And although we recognize that this is not a significant amount in
the context of being compared with the overall billions which are re-
lated to major drug trafficking, we believe we are reaching a point
where we are making inroads into the financial operations of the major
drug traffickers.

That basically, Senator, is an overview of my prepared statement
and I will be happy to answer any questions that I can.

Senator Nunw~. Thank you, Mr. McKeon. We appreciate your sum-
marizing your statement. We will put your whole statement into the
record, without objection. :

1 See p. 615 for the prepared statement of Mr. McKeon.
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- Senator Nunn. Mr. McKeon, we heard testimony this morning
that field prosecutors in the narcotics area are hampered by Justice
Department regulations which restrict their ability to indict or nego-
tiate pleas in tax cases without the approval of the tax division. In
your experience in narcotics matters in the Justice Department, do
you feel that more authority in tax cases should be delegated to the
discretion of the prosecutor?

Mr. McKron. Senator, I am not sure I agree with the premise of
the question frankly. Let me preface my answer by saying I am in
a section of the criminal division, which 1s separate and distinct from
the tax division. In Operation Greenback, we have not had any diffi-
culty. As a matter of fact, as I indicated in my prepared statement,
we essentially commenced our task force investigation by utilizing a
tax-drug criminal grand jury.

Senator Nunw. I understand that. T am not talking about Opera-
tion Greenback. I am speaking in general because testimony this
morning from one of the prosecutors was if he did not have to wait
a year or so to get approval from the tax division when he is handling
a, narcotics case, that he could join those two together and be much
more effective in expediting and disposing of many cases plus secur-
ing more civil forfeitures and also more information.

I was not referring to Operation Greenback because as you indi-
cated, this is a unique pilot project but rather speaking in general.

Mr. McKzron. Generally, Senator, I can’t answer that. I don’t know.
I don’t know that there is a general delay of anything of a year in
that type of prosecution.

Senator Nuxw~. Could you get the tax division—we will submit it
for the record, and ask that we get the appropriate people in the
Department of Justice to answer that question. :

Mr. McKeon. Yes, sir.

Senator Nun~. And give their comments on the testimony we heard
this morning on that.!

You mentioned that one of Greenback’s objective was to pursue
both criminal and civil forfeitures. How successful have you been in
the Greenback operation in the forfeiture area ?

Mr. McKron. The seizures, as I had indicated, have been in excess
of $20 million in a project. At the present time, they are subject to
litigation and, as such, I believe it is iInappropriate for me to comment
on these seizures. '

Senator Nu~x~. I am not asking about the individual cases, just in
general, have the forfeiture laws worked in Operation Greenback
successfully or do we 'need to make changes in the laws or do you
prefer to wait on that until conclusion?

Mr. McKron. Well, I can say this, it is not in direct response to
your question, but at the present time, the Department has recognized
a need for a more uniform criminal forfeiture legislation and as I sit
here now, I do know that there is a proposed bill which is still being
studied which the Department, I anticipate, will .be submitting to
Congress before the end of the month.

Senator Nunw. On the forfeiture ?

1The material to be supplied for the record was not received at the time for printing.
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Mr. McKeo~. That’s correct, on criminal forfeiture, yes, sir.

Senator Nuxw. Is it true that Greenback’s success has forced
traflickers to result more frequently to physically moving their profits
from the country?

Mr. McKzon. The cause and effect I could not say yes and prove
it beyond a reasonable doubt, but that is my opinion.

Senator NunN. Is that good or bad ¢

Mr. McKeox. I think that’s good because, frankly, it’s a hell of a
lot tougher to take two big sultcases containing a million bucks in
your private airplane and run the risks of interdiction, run the risks
of, frankly, being robbed yourself. I think there is a myriad of prob-
lems which face the major drug trafficker if he is attempting to do it
physically as opposed to securing himself some type of check or some-
thing else and doing it through banking circles.

Senator Nuxn~. Mr. McKeon, we have a vote up there so I am going
to have to leave in a moment. What are the major drawbacks that you
have run into with Greenback in terms of things that Congress
should be alerted to ¢

Mr. McKeon. Well, I think one recognized problem in the area, and
I believe this is going to be addressed, is that we have encountered
certain difficulties in the Bank Secrecy Act regarding the 4790 report-
ing requirement, that is, the customs reporting requirement, whereby
there is at least an issue, there being no attempt provision in the stat-
ute; we have had differences among the judiciary as to whether or not
a certain set of circumstances has met the criteria for the accomplish-
ment of a particular crime.

Senator NunN. In other words, I believe what we have heard before
is a situation that would entail customs agents finding a large amount
of money in a briefcase about to leave the airport. In those cases, the
law itse{’f may be interpreted to say that unless it has already left
the country, there is no violation.

Mr. McKron. That is correct, Senator.

Senator Nunn. That is why you need an attempt statute, isn’t it?

Mr. McKron. That is my personal opinion and I believe the Depart-
ment supports that.

Senator Nun~. What luck are you having in terms of mutual assist-
ance treaties? Has the Justice Department got any list of treaties you
are in the process of trying to negotiate or is this something that is
not of great urgency?

Mr. McKeon. I don’t know if there is a list, Senator. My respon-
sibilities do not include that aspect of the work regarding treaties.
I do know that our section worked on both the extradition and the
mutual assistance treaty with Colombia which I understand has been
before the Foreign Relations Committee of the Senate, and I would
anticipate it coming forward very quickly. And I, from a personal
quasi-prosecutive point of view, think that is going to be an excel-
lent treaty. And I think in a general sense the more mutual assist-
ance treaties we can have, the better we will be, recognizing that they
seem to take an inordinate amount of time to accomplish.

Without going into the factors, we worked on the treaty with
Colombian authorities for a very, very considerably long period of
time. I think it is going to come—and I think frankly it will help
Greenback. We have many fugitives who are Colombian citizens.
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Senator Nuwnw. Is there any effective way to monitor wire trans-
fers of narcotics money ? ’

Mr. McKEeox. I am sorry. :

Senator Nunn. Is there any effective way to monitor wire transfers
of narcotics money ¢ ' : , ,

Mr. McKzox. 1 suppose I would have to simply say I am not sure.
My understanding is that the banking business, the financial world
in" general, utilizes just a tremendous amount of wire transfers in
legitimate enterprises. To effectively monitor that, I think, would be a
very, very difficult undertaking and I am not really sure to what end.

Senator Nu~w. Thank you very much, Mr. McKeon. We have a vote
up there. We appreciate your testimony. We may have other ques-
tions for the record. -

Mr. McKxon. Thank you, Senator.

Senator Nuxnw. Counsel will announce the next hearing.

Mr. WEILanD. Senator, we are going to reconvene tomorrow morn-
ing. I think it is best since we only have a brief staff statement left
that we adjourn for the day.

Senator Nun~. We will adjourn then until tomorrow morning to
continue the hearings. '

Thank you, Mr. McKeon.

[Whereupon, at 11:55 a.m. the hearing adjourned, to reconvene at
9:30 a.m., Wednesday, November 18,1981.
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Members of the subcommittee present: William V. Roth, Jr., Re-
publican, Delaware; Warren B. Rudman, Republican, New Hamp-
shire; and Sam Nunn, Democrat, Georgia.

Members of the professional staff present: S. Cass Weiland, chief
counsel ; Michael ; Eberhardt, deputy chief counsel; Marty Steinberg,
chief counsel to the minority; and Katherine Bidden, chief clerk.

[Members present at commencement of hearing: Senators Roth
and Nunn.]

Chairman Rora. The subcommittee will be in order.

This morning we convene the final day of the current hearings into
narcotics trafficking and the law enforcement response thereto. We
have over the course of the last several days heard testimony indicat-
ing that this country’s war on drugs has not been successful and may,
in fact, present the country with an increasingly grave situation.

Today we are fortunate to have the former Administrator of the
Drug Enforcement Administration, Peter Bensinger. He will be fol-
lowed by a panel of witnesses to include the Commissioner of the
Internal Revenue Service, Roscoe Egger, Deputy Assistant Secretary
%f the Treasury, Robert Powis, and George Corcoran of the Customs

ervice.

Finally, we are very pleased indeed to have this morning Dr. Carlton
Turner, the White House Adviser on Narcotics. He will be making his
first appearance before a congressional subcommittee.

At the conclusion of today’s hearings, we expect to present a series
of recommendations which several members of the subcommittee have
arrived at after listening to testimony over the last 2 weeks and digest-
ing some of the reams of material which are available on this subject.

Mr. Bensinger, would you please come forward ?

Raise your right hand.

Do you solemnly swear to tell the truth, the whole truth, and nothing
but the truth, so help you God ?

Mr. BensiNGER. I do. S

Chairman RorH. Please be seated. Again, it will be the practice of
the subcommittee to include the total statement as if read. Where
practical, I would invite the witnesses to summarize their statements,
but I leave that up to your individual choices.

Mr. Bensinger ?

(299)
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TESTIMONY OF PETER BENSINGER, FORMER ADMINISTRATOR,
DRUG ENFORCEMENT ADMINISTRATION

Mr. Bensinger. Chairman Roth, Senator Nunn, I am very appre-
ciative of the opportunity of appearing before you.

I will try to summarize my remaris. 1 commend the subcommittee
for holding these extensive hearings at this time because there is criti-
cal legislation pending in both Houses of Congress.

There are severe, difficult budget cuts being imposed on law en-

forcement agencies that will greatly constrain our effectiveness; and
administrative realinement is also under review. So your hearings
- could not come at a more important time and your participation, I
think, over the years that I have testified as administrator has been
most helpful. This subcommittee, the Permanent Subcommittee in the
Senate has been in the lead on narcotic legislation sponsored and you,
Mr. Chairman, appropriately commented on the Tax Reform Act of
1976 as a drug dealer’s relief act. That is just one item of interest this
subcommittee has focused on. It ranges irom bail and sentencing to
the possee comitatus assistance which I understand passed the House
last night.

There is a great deal that still needs to be done. And one of the most
important issues is the question of resources. I would like to cover
today briefly that issue, comment on the international implications of
what we are doing overseas and what this means domestically, touch
on executive direction and leave to others really to focus on public
awareness.

I am familiar with your legislative agenda and I think you are
familiar with the one I proposed.

Let me start first on the issue of resources and I want to indicate
that I fully support President Reagan’s efforts to reduce Government
spending.

I und%rstand that the President believes, as I think the Ameri-
can people do, that we have to reduce the deficits and the spending
-that the Federal Government has over the years developed a pattern
of just more spending than is appropriate.

But I am not here as a budget analyst. I am not here as Chairman
of the Council of Economic Advisers. I am here as the former admin-
istrator who has had the job of directing the Drug Enforcement Ad-
ministration for 514 years. The drug enforcement area is not the
area to hit with massive budget cuts. DEA, the FBI and the Customs
Service have had a reduction in total agent deployment over the last
3 years of in excess of 10 percent. There are 10 percent fewer agents
today in the field for the Customs Service, for the FBI, and for the
DEA than there were in 1976.

The Attorney General’s Task Force on Violent Crime, cochaired
by former Attorney General Griffin Bell and I1linois Governor Thomp-
son made a number of important recommendations. I believe they were
on target. ‘

_ One of the most important recommendations was the recommenda-
tion for increased resources for investigative and prosecutorial law
enforcement agencies. And Judge Bell tells the story that there is one

Federal employee in the Department of Agriculture for every eight
farmers. ’
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In 1978, there were a total of 40 million victim offenses in the United
States. In that same year, 600,000 offenses were committed with fire-
arms. So our ratio from the criminal justice standpoint does not come
close to the Department of Agriculture. - :

In terms of the Drug Enforcement Administration, I do not think
this agency can afford to be turned into a 9 to 5 workplace. And the
present Continuing Resolution, and you heard from Bud Mullen
yesterday about the budgetary restraints, is, I think, creating the pos-
sibility that that could happen.

Narcotic agents have got to be flexible to move at 3 a.m. in the
morning, at midnight, on weekends, to be able to leave their State,
even leave the country to meet drug dealers. That is how the most
important conspiracies can be put together. And a limitation on the
number of vehicles available, the amount of travel funds, operational
funds that would deny the opportunity to be seized when you can
make an important undercover meeting is something that we should
worry about, that you should worry about, and I am sure Mr. Mullen
has worried about it. .

It goes beyond just making an important undercover discussion.
It could be recorded on a cassette tape, it could be videotaped. It goes
to the safety of the agents themselves. In an undercover situation, -
you need to have the appropriate number of vehicles, appropriate
number of agents, the appropriate amount of equipment to protect
the safety of the agents involved.

I am sure that DEA does not want to compromise that safety factor. -

With a reduction in resources, one of two things will happen. You
will have reduced operational activity or reduced informant develop-
ment or both. And informants are a key in the narcotic trafficking
investigative work. I do not have an accurate number on whether the
informant development is up or down in the last several months since
I have left DEA, but I would suspect with a significant reduction in
funds for operations, purchase of evidence and for informant develop-
ment, that would be the case.

State and local task forces are essential. They provide good continu- -
ing communication between local law enforcement and the Federal
Establishment. They leverage the Federal dollar by utilizing State
and local law enforcement presence and they can move a variety of
individuals between jurisdictions.

I am told the task forces presently are at a standstill with respect to
operational funding and the purchase of evidence and information
accounts. Probably where I think you get the best return on invest-
ments in overseas, both in terms of DEA presence as agents and in-
telligence collectors and in terms of a State Department, government-
wide, coordinated crop destruction, eradication program, as was the
case in Mexico. :

The present appropriation for the State Department’s Narcotics
Bureau of some $35 million is not going to do the job. When the Gov-
ernment of Mexico and the United States embarked on a long-range
crop destruction program, considerable assistance was given to the
Government of Mexico. That assistance, by the way, was not the major
share of the money spent on that program. Mexico spent several times

88-533 0 - 82 - 20
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what the U.S. Government did to destroy poppy fields, but the pro-
gram worked.

[At this point Senator Rudman entered the hearing room. ]

Mr. Bensinger. The Government will have to do more than create
new reporting structures and will have to do more than just cross-train
agents or provide additional opportunities for investigation. You will
need a real effort at the source country to turn off the source of supply
and you will need the prosecutorial resources to try the cases and to
write the indictments. :

When I first appeared before this subcommittee some 514 years ago,
DEA had 2,000 fugitives. Now we have 3,000 fugitives and the lack
of a deterrent, meaningful deterrent is hurting the drug enforcement
effort, not only throughout this country, but throughout the world. We
are losing the respect of our associates 1n foreign countries who see us
making arrests and the traffickers continuing to be free on bail and
then disappearing, perhaps returning to the country of source.

President Ford and members of this subcommittee in 1976 sub-
mitted legislation that would provide for judges to deny bail after a
full hearing in which the Government would have to prove that an
individual would flee the jurisdiction of the court, compromise a wit-
ness, jeopardize evidence or continue to conduct criminal activity. It
is a sad commentary that 5 vears later we still haven’t got legislation
in this regard, although it has passed the Senate.

Mr. Chairman, Senator Nunn, Senator Rudman have talked about
the Tax Reform Act, but candidly, this is another area that needs close
attention and I am pleased that Commissioner Egger will be follow-
ing my testimony with a dialog with you on that important subject.

Domestic marihuana cultivation—a tremendous job, generally in
the past, left to the States but today every State in the union has some
domestic cultivation of marihuana. .

The Federal Government will have to, I think, work in concert with
the States to address this growing problem but will have to address
it in some fashion that provides more than just a pattern on, paper.

Last year’s budget request had a small but important model provi-
sion of about $1,300,000 for the Drug Enforcement Administration to
work with the States to identify fields, to facilitate the identification
of the owners, to look for asset seizures, to develop intelligence and
to give the kind of seed initiative that a meaningful local program
should have. ‘ :

I am hopeful the Congress will, with the administration, reconsider
this issue. :

Now, one way we could, in my opinion, improve drug enforcement
effectiveness would be to use the assets of the traffickers to help fund
this effort. This is a suggestion that comes from experience. The

- 881.A.6 provision is a forfeiture provision that was adopted. a little
less than 3 years ago, and it enabled the Drug Enforcement Adminis-
tration to seize, subject to a court’s review, assets derived from, in-
tended to be used for, or traceable to, a violation of the Controlled
Substances Act. Next year that provision should enable the Govern-
-ment to recoup in time about a quarter of a billion dollars worth of
assets, in cash, real estate, stocks and bonds, boats, ships, and vehicles.

If we had an opportunity to turn this potential inventory of traf-
ficker assets to work against the traffickers themselves, I think it would
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be a very worthwhile procedure. The illicit crop destruction program
needs to be monitored in Colombia. It is going to cost money; it is
going to cost the U.S. Government and the taxpayers money, but 1
think it would be a good investment. I think Colombia is looking for
assistance.

They have 100,000 acres of marihuana growing on the north coast.

That marihuana can be destroyed, should be destroyed. It is not for
me to tell the Government of Colombia what program to use. I think
Paraquat would work very effectively. But they should be the ones to
decide what type of herbicide is used. I am pleased that the Foreign
Assistance Act will now, it appears, at least remove from the U.S.
Government the obligation to decide what is to be used.

The coca-growing areas of Peru, Bolivia, and Colombia need to be
inspected, controlled, and enforcement of crop destruction authorized.
AID generally has gotten into the crop substitution program area, and
you heard from Ambassador Ed Corr and Ambassador Tom Boyett.
They are excellent Ambassadors, in my personal opinion. I think they
will do the U.S. Government a great service in their countries. I would
hope their AID programs would not have to be dropped out of the bu-
reaucracy in Washington like wisdom teeth out of a patient in a den-
tist’s chair. My experience over the past several years has been that
those programs are very difficult to get in place—a great deal of pro-
gram justification, review, interagency shuffling goes on. I think with
Ambassadors like that you can get a crop substitution program
launched.

I think the new AID Administrator, Peter McPherson, who I believe
is aware of this problem, will bring a new perspective. You have that
opportunity. When we are talking about those countries in particular,
we are talking about three-quarters of the illegal drug traffic and
money ‘in this country, 70 percent of the marihuana, 90 percent of
the cocaine.

[At this point Senator Nunn withdrew from the hearing room.]

Mr. Bensinger. With a bilateral program, we have had success. In
Turkey, in Mexico, with cooperation of the Congress, leadership from
the Ford administration for Mexico which the Carter administration
continued funding for $15 million a year to Mexico. We saw heroin
availability drop, fewer addicts, fewer injuries, fewer overdose deaths.
The essence of that success depended on strong State Department fund-
ing and continuing multiyear commitments, good intelligence, and, I
think, effective DEA presence in countries working cooperatively with
the Government of Mexico but never imposing U.S. laws, U.S. per-
spective, or, in fact, embarking upon enforcement operations that are
the proper province of the host country.

The posse comitatus legislation I just want to make one comment
on. T think it is needed, I supported it. Someone is going to have to pay
for those military flights. The question I would hope the Congress
would address is who is going to do it and is it in this year’s budget.

When the U.S. Coast Guard and U.S. Customs Service ask the mili-
tary commander to send up an EC-2 or EC-3 or to get additional
planes in the air to provide needed reconnaissance, the issue of the
payment of that service is critical.

It is great to have the program but if you do not have the tools to
get it done, I would be worried. I am encouraged that we have got
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the legislation, encouraged we have the opportunity to really have
impact. o ,

am not sure the dollars are in the budget. I would hope the Defense
Department would, with its large resources, be able to carry on these
reconnaissance flights in the country’s best interest, but the Assistant
Commissioner of Customs and the Coast Guard and Treasury officials
will have to describe their relationships and their budgetary provisions
to handle that kind of an ongoing program. »

I won’t go into the legislative initiatives. I will be happy to answer
questions. I would make one new recommendation legislatively, and
this is perhaps a surprise to this committee and some of my colleagues
sitting behind me, but I am suggesting, Chairman Roth, Senator
Rudman, that we use the 881.A.6 civil forfeiture provision by which
Government investigative agencies can seize assets derived from, trace-
able to, or intended to be used for a violation of a crime for the FBI,
for IRS, for the Immigration Service, for ATF. Today’s Wall Street
Journal, Wednesday the 18th, you don’t have to turn the page, it is
right there staring you in the face:

Peddling drugs has its deductions, Jeffrey Edmondson of Minneapolis was
self-employed in the trade or business of selling drugs. He got 1.1 million amphe-
tamine tablets, 100 pounds of marihuana, 13 ounces of cocaine on consignment.
His income was $128,500. He kept no records, but he reconstructed his deal and
applied for an IRS tax jeopardy assessment. The IRS rejected all the expenses.
The Tax Court Judge Goffe found Edmondson’s testimony honest, forthright and
candid and accepted $105,000 out of $128,000 as costs of goods sold. He was denied
a deduction for an airfare trip and entertainment to San Diego.

But the $128,000 the man admitted was drug money the IRS could
not confiscate. If they had an 881.A.6 seizure provision, or if the FBI
did in an organized crime case where there was murder for contract
or labor racketeering or extortion, and that agency or other agencies
had the preponderance of evidence responsibility to go to the court
and say, look, this individual organization’s, or person’s assets were
derived from a violation of the law, we are responsible for investigat-
ing, we are going to seize that property, this would be a tremendous
benefit to the investigative agencies, it would be billions of dollars of
assets taken away from the criminals and it would help our financial
picture and our budget constraints. I would suggest, Chairman Roth,
you might consider, Congress might consider, setting up a trust fund
of traflicker assets which would reach the $4 and $5 billion mark in
several years to help law enforcement if we are not going to get
assistance from the OMB budgetary review process.

I have discussed this with several officials of other agencies. The
881.A.6 provision has been judged to be appropriate in several courts
in this country. It was used with considerable success by the Drug
Enforcement Administration last year. I think our seizures exceeded
$150 million. There is a test case in McAllen, Tex., with the Monte-
mayor family that involves the seizure of assets without a criminal
arrest being made.

And the advantages in a civil procedure is that you have the pre-
ponderance of the evidence rather than proof beyond a reasonable
doubt. I think it is not asking too much to let the individuals on trial
prove where they got the money if it was not from an illegal drug
deal or contract for hire or extortion deal and let the judge determine
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if there was enough evidence after proper judicial review that that
was the case.

I think Federal investigative agencies would be able to collectively
make an impact on crime. It would help control drug traffic. You say
what does that have to do with drugs? Because the trafficking in
weapons, the trafficking in illegal aliens, the trafficking in counter-
feiting, the trafficking in organized crime directly or indirectly affects
the narcotics traffic. They are interwoven. So I would recommend
other investigative agencies consider that as well as the Congress. If
we hit the criminals in the pocketbooks with this attack, we do not
have to worry about the number of courtrooms, the number of prisons.
We will be able to take away the profits and let a judge decide if
they were, in fact, derived illegally. ‘

I would add that I think we will need manpower commitments
for drugs from the investigative agencies from the IRS and from
the FBI. The IRS has done an excellent job in coordinating, co-
operating on a number of investigative assignments with DEA and
a great-deal of progress has been made. But candidly, I think they
would be well served to even devote more effort on drug traffickers
where the tax evasion is in the billions and respond to the 97th
Congress direction which did indicate that some $20 million would
be allocated.

The FBI has been brought into drug enforcement. You heard from
Bud Mullen. He will need the resotrces to do the job as an acting
administrator. He will need more than cross designation. He will
need more than the opportunity to change personnel or policies.

Eventually, it will boil down to somebody going out in the street
and making an arrest and that criminal being brought to trial and
sent to prison. Today in Miami, we have 1,000 individuals not in
prison simply because we do not have a criminal justice system that
can try them. There will have to be prioritization within Congress,
within the Department of Justice, and within the administration as
to how important drug enforcement really is.

I would add that prevention is very important and I have not ad-
dressed it. Public awareness is very important and T have not addressed
this, but I do want to recognize Mrs. Reagan for the work she has al-
ready done in a short period of time in this field. It has been visible; it
has been serious. It has involved multiple briefings from low enforce-
ment and health officials and then personal presence in a varicty of
communities and her talking with parent groups. , ,

I think Mrs. Reagan’s commitment to this area is important. I think
it sets a tone not only as the First Lady but for parents who have got
involved in this fight, and so does private industry and private citizens.
Volunteerism is going to be an important ingredient and Ross Perot’s
effort in Texas is one excellent example. Another is the National Fed-
eration of Parents for Drug Free Youth.

Those organizations will have impact but it is one thing to talk
about a problem and another thing to report a crime. It is not the same
as making an arrest and prosecuting a case. One cannot substitute for -
'i.he other. We need both. And I don’t think we have enough of the
atter.
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This subcommittee has heard a great deal of testimony and it is very
familiar with the subject. You have an excellent staff, Chairman Roth.
You have excellent members on your Senate committee, but 1 am con-
cerned that our domestic marihuana trend is still up, that the cocaine
tide 1s a tlood, that Latin America has recerved little in the way of a
long-term promise of aid, the Mexican program has not been repli-
cated, no crop destruction programs initiated despite increased efforts
that have been cited to do more overseas; the funds have not been
provided and neither have the prosecutors. And the number of agents
budgeted to be assigned is short of what is required.

If the U.S. Government does not fund adequate prosecutorial re-
sources, adequate international long-term program initiatives, and un-
less the augmentation of the effort that could be promised by FBI
agents’ investigative ability is translated into real meaningful man
years, more agents and more prosecutors, the promise of increased drug
control is a very thin one.

Mr. Chairman, I appreciate the opportunity of appearing. I will be
happy to answer any questions you, Senator Rudman, or members of
the staff may have.

Chairman Rora. First, let me express my appreciation to you, Mr.
Bensinger, for being here today and for tﬁe very splendid service I
think you have given this country in this area. This subcommittee
wants to continue to draw on your expertise in this area.

I might say your suggestion in the area of assets seizure is a very in-
teresting one which I am going to ask my staff to sit down with you
and explore both the plusses and minuses. Obviously, that kind of ap-
proach means you have to build in safeguards as well so that the
authority is not misused.

Like you, I am concerned about the availability of adequate re-
sources.

Let me ask you, first, on the basis of your expertise and background
what might be considered a threshold question; namely, whether or
not in your opinion you think narcotics trafficking and abuse can be
significantly controlled or decreased at all.

Mr. Bensineer. I do.

Chairman Rora. Why are you so optimistic?

One of my great concerns is what appears to be the increasing ac-
ceptability on the part of responsible segments of our society as to not
only the use of marihuana but the use of other types of drugs. I like
your optimism, don’t misunderstand me.

Mr. BeNsiNGeR. I can give you the reasons for it, Mr. Chairman.

First, if you looked at that heroin supply chart, and while I am no
longer the administrator of DEA, maybe one of my associates could
hoist it, you would see a substantial reduction from 1977 to 1980.

If you had an overdose death chart, it would go from 2,000 deaths a
year to 600.

[At this point, Senator Nunn entered the hearing room.] ‘

Mr. BensiNGER. In metric tons, it is 4.5. If they went back to 1976,
it would be 614 to 7 and 1975 would be higher than that. Heroin was
reduced and it was a top priority because the Government sentenced
heroin dealers to long terms in jail, because the Government put up
money and agents and presence in Mexico and had a meaningful bi-
laterial program. Also because, as you suggested, Senator Roth, the
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public attitude toward heroin was pretty clear. It wasn’t debatable.
Nobody kind of thought heroin was acceptable.

My second sense of why this problem can be controlled, perhaps
never eliminated to zero, but controlled, is because the number of high
scliool seniors smoking marihuana in the last 2 years have gone down.
That alone doesn’t solve the problem, but it indicates an awareness on
the part of that part of the population that this is a health hazard. -

In fact, if you look at the high school survey from NIDA, almost
every drug was judged by the seniors to be more difficult to obtain
with the exception of cocaine and some metamphetamines.

My other reason for optimism, guardedly, is because people like
Pat Burch and Ross Perot are people who are going to wage this battle
and others, with you, to see the necessary laws get passed and T hope
the resources are provided. :

I don’t think the drug war is going to be solved, thotigh, unless you
provide the agencies with the resources. I don’t think it is going to cost
aﬁlot of money and I propose you use the criminal’s assets to fund the °
effort. :

Chairman Rotm. As I mentioned, we will ask the staff to discuss
further that approach. It may well be advisable to have a specific hear-
ing on that approach.

I agree with you that probably the most effective way of attacking
the problem is the eradication at source. And, yet, the problem is such
a tremendous one both abroad and even here at home. So, again, can 1
ask you, is this something that can practically be done?

Mr. BEnsINGER. It depends on the level of political will. Cocaine and
marihuana are the two biggest problems facing us and they are enor-
mous problems. They are complex because there is division of thinking
about the health hazards, there has been misinformation in the past.

People still think of marihuana as an unharmful drug without realiz-
ing the chemical element THC has gone from 1 percent to 5 percent in
the past 3 years. I think it can be controlled but in the case of cocaine
first, the key source countries are going to have to be shown that the
United States means business and is willing to invest in that program.

I think with Ambassadors like Ed Corr and Tom Boyatt, they can
effectively reduce the raw material. If 10 years ago we had this con-
versation, or 7 years ago and you had said, could we reduce the
marihuana from Mexico of 90 percent of the U.S. crop to 10 percent
and heroin from 90 to 10, you would have been very skeptical, yet it
happened.

You had a Government that was committed, you had a U.S. Govern-
ment that was committed and you had money put into the program.
Domestic marihuana is going to be a very tough problem, but you
have got to start. You have got to start with sentencing, you have got
to start with erop destruction, you have got to start with consistency
and enough resources to deal with the traffickers. , .

Today, marihuana and cocaine traffickers can post a half a million
dollars bail, $1 million bail and laugh at the U.S. Government and take
their money somewhere else. The posse comitatus legislation will help,
the tax reform legislation will help, asset seizures will help, the work
overseas will help.

I don’t think the battle is hopeless. T think in those two drugs, you
are dealing with large quantities, lots of money and some confusion
in the mind of the public. :
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Chairman Rorn. I agree with you, the two Ambassadors we had
appear before this subcommittee are indeed an excellent example of
the kind of leadership we need in this area.

Did you experience the same kind of cooperation and leadership, par-
- ticularly in the Far East and other areas?

Mr. Bensinger. I think it is uneven.

Chairman Rora. What can we do to strengthen that?

Mr. BensiNger. You are asking me an open-ended question. I am
going to take advantage of it. I would have the President and the Sec-
retary of State and the Assistant Secretary of State from each of the
bureaus meet with the Ambassadors from the key countries and have
everybody there—have Mr. Stockman there as well—to show how im-
portant this is and then take the signals from there and the AID
Director.

If the program is Thailand or if the program is Colombia or if the
program is Peru, Bolivia, let’s find out what percentage of the budget,
the resources, and the Ambassadors’ agenda it is going to fall on.

Is it going to be the first thing that the Ambassador talks to the
President or the Prime Minister about or is it going to be an after-
thought at the end of a meeting?

Chairman Rora. You mentioned the role the First Lady was play-
ing. Perhaps she could be helpful.

Mr. BENSINGER. She already has been, and so has President Reagan,
make no mistake about it. He has spoken out about drugs, he gave an
excellent message in New Orleans. _

I would like to see the resources for that put into the overall program.

Chairman Rora. I would think this subcommittee could be of some
help in this area, that we could take up the matter both with the White
House and particularly with the State Department to secure their
cooperation in giving greater emphasis to this problem at the Ambas-
sador level.

My 10 minutes are up, so I will yield to Sam Nunn who has been a
leader, as you well know, in this area. He is former chairman of the
subcommittee.

Senator Nunn ¢

Senator Nunw. Thank you, Mr. Chairman.

Mr. Bensinger, you mentioned the forfeiture provisions. About 3
years ago you mentioned the forfeiture provision we passed in the Sen-
ate and became law. That ties forfeiture to a criminal indictment, is
that right ? :

Mr. Bensivger. Not necessarily, Senator Nunn. There is a civil proc-
ess which it can precede from without having a criminal arrest made.

Senator Nun~. What is it you are advocating at this time in addition
to that?

Mr. Bensinger. I would advocate that other investigative agencies
such as the FBI or the IRS or Customs Service or Immigration Service
have in their principal statutory investigative authority, the authority
to seize assets from, derived from, intended to be used for or traceable
to a violation of customs law, immigration law, bank fraud, contract
for hire, organized crime. So that you get an opportunity to seize the
assets of criminal organizations without going through a racketeered
influence corrupt organization procedure, which is very lengthy, as far
as a criminal indictment.
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You would still need to have a Federal law enforcement officer
determine on a preponderance of the evidence that these assets or
these funds came from a violation of the law. And there would be a
hearing and the judge would determine if the money that bought a $4
million house and real estate, an airport, was derived from a violation
of the immigration statutes just like it was of the drug statutes, the
criminal organization would lose that asset.

Senator Nunwn. That is already provided in the RICO statute,

there is a provision for civil forfeiture in the RICO statute short of
criminal indictment; is that right?
" Mr. BensiNGer. Senator, the RICO statute, I believe, does—I would
have to check counsel on that specifically. But the RICO statute gen-
erally has to document a business starting from the begining through
the end over a long period of time. ’

Government would have to prove the only purpose this group was
in business for was, in fact, to violate the law.

In the case of 881, you don’ have to tie the individual organiza-
tions——

Senator NuUnN. 881 is the specific one on narcotics?
 Mr. BensinGer. Yes, sir. You don’t have to tie the complete life and
length of those particular assets, all of the business entities that orga-
nization or individual 1s dealing with.

All the Government needs to do is go and say that plane, that
house, those shares of stock, or that cash came out of this illegal
drug deal. . -

Senator NUNN. So you are saying what other agencies need is some
similar authority to what narcotics agents have on 881%

Mr. Bensineer. Exactly.

Senator NUNN. You are not saying that in the area of narcotics,
per se, you need to expand that civil forfeiture statute. You think
that one is broad enough.

Mr. Bensinger. Right on target.

Senator NUNN. It passed 8 years ago. What has been the holdup in
. more vigorous enforcement of it%

Mr. Bensineer. I think it was difficult to train both the prosecutors
and agents initially. The first year seizures were about $13 million.
The next year were $90 million. This year they did over $150 million
and I would be surprised if they don’t do close to $300 million next

ear.

The limitation will be now on resources available to make the
seizures. Initially it was on the training, orientation, and availability
of expertise when the case got put together.

Senator NUNN. You were the one who first advocated that provi-
sion; of course, I sponsored the bill that got it through.

What do you believe—could you just give us an example of how
that would work?

Give us a hypothetical.

Mr. Bexsinger. Let’s say the very case in the Wall Street Journal,
with the IRS, in which an individual admitted he received $128,000
from clearly a violation of Federal law. If there was a forfeiture
statute, which there is in the case of drugs, this person may not lose
the money to IRS; but DEA can go in with an 881, and probably
already has, and take that money.
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If it wasn’t a violation of the drugs laws but say it was a bank, a
person robbed a bank, he is in business to rob banks, he has robbed a
bank, it wasn’t a RICO statute but a one-time deal and he had 3‘3')0 to,
let’s say, a $1,500,000, and he bought a home, had some money, put it in
stocks and bonds, and he had some cash.

The FBI, theoretically, would be able to, if they had the same type
of provision, go in and prove that those assets were derived from
a bank robbery. :

Senator NUNN. Where does the money go under 881 now if you
recover it ?

Mr. Bensinger. It goes to the U.S. Treasury. It doesn’t all go the
day we seize it. It has to go through a court process and adjudication.
So there will be a lag time between the actual seizure of the assets and
the U.S. Treasury actually getting cash.

But the Government, U.S. Treasury gets it. It does not go to the
investigative agency. '

Senator Nun~. How much did the Government get in the most
recent year you have statistics for from that 881 ¢

Mr. Bensinger. The value of assets seized in fiscal year 1981 are in
excess of $150 million.

Senator Nu~n~. How much of that ended up in the Treasury; what
was the net ?

Mr. Bensinger. I would say it was several millions of dollars, per-
haps $10 or $15, I am not sure. I don’t have the specifics.

Senator Nun~. What happens to the difference between the gross
and the net?

Mr. Bensinger. The GSA and Marshal Service have auctions of
boats, there is an airport that hasn’t been sold, there is an airport
building, the discotheque in the Omni Hotel in Miami. :

Senator Nunn. It is a matter of cash flow, a lot of that is going to
come in later on. There is not that much experience in administering it.

Mr. BEnsiNger. That is right.

Senator Nunx~. What would you estimate the total net the Treasury
is going to get in the future, give us a ballpark estimate on a recurring
basis, what kind of yearly figure ?

- Mr. Bensinger. I think in drug trafficking alone, you will be in the
billions of dollars,

Senator Nunn. Net to the Treasury?

Mr. BENSINGER. Yes.

Senator Nu~n. Per year?

Mr. BENSINGER. Yes., _

Senator Nunw. You believe that will come in, say, in 2 or 3 years?

Mr. BensiNGer. Three, perhaps. It depends on how many agents or
prosecutors you have to take these cases to court. ‘ :

Senator Nun~. What is the total DEA budget in a year?

Mr. Bensinger. We asked for $242 million when I was Administra-
tor. I don’t think we are close to that now.

Senator Nun~. So you are talking about more money coming in than
the total cost of running DEA potentially ?

Mr. Bensinger. I think in 8 years a criminal asset forfeiture pro-
gram under 881 could set up a trust fund in the billions of dollars

that would fund not only DEA but the State Department’s narcotics
enforcement program and probably several other agencies as well.
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Senator Nun~. What would you think about setting up the trust
fund in law so that the money that went into these forfeitures were
put into a Jaw enforcement pool, and of course would be subject to
some form of appropriations but would be designated for law enforce-
ment purposes ?

_Mr. Bensinger. I would certainly support it. The city of Jackson-
ville, Fla., today does not tax any of their citizens for law enforcement.
We have talked with the State of Florida and local municipalities
since you went ahead and authored this bill in the Senate. We got it
passed. We talked to other States. Jacksonville now runs their entire
law enforcement operation out of forfeitures.

. Stlafzxator Nunn. They have similar forfeiture statutes at the State
evel ¢

M. BENSINGER. Yes.

Senator NUNN. Does this mean we might be able to set up a revolving
fund with existing law just by setting up a trust fund, actually having
the narcotics forfeitures and in effect, narcotic dealers, paying for law
enforcement ?

Mr. BensiNger. That would be certainly my suggestion. I think the
chairman and you have made important comments and staff study of
this with the appropriate legal authorities could focus and develop the
program like that. I think it would be interesting.

Senator Nunn. Is there a question of possible abuse here because the
law enforcement agencies may be given too much incentive ?

Mr. BensingeR. I think you have to look at the level of professional-
ism and expertise in the agencies and when you have a police officer
who is out making an arrest, when he has reason to believe someone
has committed a crime, the actual agencies that I am talking about,
DEA is asking for no more authority than what present law enforce-
ment officers discharge every day on traffic duty, on homicide assign-
ments, on criminal investigations, or on other law enforcement mat-
ters. They have to determine there is a probable cause for an arrest.

If they believe there is a probable cause they can initiate a seizure.
Then they have to go to court and prove on a preponderance of evi-
dence basis that there was a violation of the law.

Senator Nunn. So the legal procedures on this kind of forfeiture are
already well established in the law. We would not be making any sub-
stantive change. We would simply be charting where the money was
going to go? .

Mr. Bensineer. That is exactly right. You are not going to ask
the Federal agencies to do anything different than they do now. That
is to determine there is probable cause to make an arrest. If they
determine that is what they are talking about, that is the same
provision.

Senator Nuxw~. Thank you, Mr. Bensinger. I want to again express
my appreciation to you for a superb job for the people of the United
States. We wish you well in your future.

Mr. BensinGer. I appreciate that.

Chairman Roru. Senator Rudman.

Senator Rupman. Thank you very much, Mr. Chairman. o

Mr. Bensinger, you are an old friend and T am glad to see you sitting
here this morning although frankly I wish you were still sitting back
where you were. I said so at the time that I think the administration
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made one of their mistakes in not retaining you in your position, How
long did you serve in that position ? . '

Mr. Bensinger. Five and a half years. S

Senator RupmaN. Your testimony and the testimony of ‘all of the
witnesses that we have had at these, I think, very useful hearings in
the last few days have really addressed three major topics. You have
talked about all three this morning. We have had other witnesses who
expanded more on a particular area that they were familiar with, but -
essentially what we heard were the following three arguments: No. 1,
we ought to have more effective bilateral agreements in terms of stamp-
ing out these drugs at the source ; second, we need tougher laws, be they
laws such as the type that you and Senator Nunn have been discussing
In your dialog or other laws that have to do with bail and privacy
under the Internal Revenue Code and so forth. .

‘Finally, we have the question of resources. I want to talk about
resources with you this morning because I think that your.testimony
could be very useful in our record, not only in this hearing, but in other
matters that are soon coming before the various appropriating com-
mittees of the Congress.

Mr. Mullen testified yesterday, and of course he is under some con-
straints as you were when you served in that position. You, I take it,
are under no such constraints this morning. Mr. Mullen stated that
the administration’s position was that the cuts proposed to the DEA
budget would be in some way supplemented by cooperative efforts with
the FBI. In testimony with him yesterday he finally did state that the
FBI had quite a bit to do on its own, and he ought to know; he held
a very high position in the FBI. In terms of getting any real additional
help from the FBI I think his testimony could be summarized to say
that that was probably unlikely in terms of the total efforts of
increasing the battle against the entire problem that we are facing
in this country. '

What was your budget when you left the agency #

Mr. Bensinger. Our budget request was for $242 million and the
preceding year’s appropriation was $216 million without adjusting
for supplementals or the pay raise.

Senator Rupman. What did the budget finally come down to, to the
best of your knowledge?

Mr. BensiNGerR. My most recent understanding is that the continu-
ing resolution level and here the people from DEA and their comp-
troller should correct my record, was slightly over $200 million and
that the House-Senate conference committee is looking at $230 or
$231 million but that the pay raise and the other add-on charges
would have to be assumed within that $231. So you are not going to get
a major increase from $216 to $230.

Senator Rupman. So obviously with an annual inflation rate of
whatever it is this year, combined with the fact that you are absorbing
that agency’s other expenses, including the pay raise, the fact of the
matter is that there will be a substantially smaller sum of money
available to DEA during this fiscal year than there was last year for
its enforcement action. .

~ Mr. Bensivger. That is my understanding and that is unfortunate,
more than unfortunate.
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‘Senator Rupnman. The second question is this. If you were given a
mandate and if you were still sitting in that position, and keeping in
mind what you were saying, Mr. Bensinger that we have financial
problems in this country and we have to be very careful with the
money we use, what do you need, to do the kind of things that you
_have testified about here and heretofore? What would be the budget-
ary figure that you would like as an administrator of that Agency to
really do this job and do it right in all of the areas that you have
addressed this morning ¢

Mr. BEnsINGER. In the source country area, I think the State De-
partment’s appropriation—they would be best in the position to an-
swer this—should be anywhere from two to three times the present
level of $35 million, perhaps $100 million would be an initial figure.
I don’t think it needs to exceed that, Senator Rudman, because I think
you are talking about principally major commitments in Latin Amer-
ica. They are not all going to be phased in at once. You would have to
tailor the program and you may get additional assistance from other
countries.. . _

T am sure of it, as Germany was helping Turkey. In terms of the
FBI, I am disturbed about what you reported here. If the FBI’s
.additional weight does not translate into man years that can investi-
gate criminal activity, that would be a problem. I can see benefit in the
FBI having the opportunity to assist DEA. If they are not going to
be able to contribute man years then you are not talking about really
being able to turn out that much more effective investigation.

Senator Rupman. Unless of course they neglect other responsibili-
ties which is a possibility.
~ Mr. Bensincer. Exactly. I think that is exactly what the State De-

partment and maybe the FBI and other agencies, even the Justice
Department needs to do. If you have got 3,900 prosecutors, how many
are going to be devoted to narcotics prosecution? So you may not
have $100 million new dollars at stake.

You may just need to tell the AID Director instead of having a nar-
cotic program of  dollars you have X plus Y and instead of the FBT
devoting its resources in this percentage you put more into narcotics
traffic, the same thing with the Justice Department’s prosecutors. But
T sense with the 12-percent reduction at DEA and a 6-percent reduc-
tion at the FBI and some real constraints on those agencies these pricr-
itizations are going to end up in very difficult decisions and probably’
some loss of services somewhere in the Government.

With respect finally to the other areas, Coast Guard, Customs, IRS, -
T would certainly feel the effort with the provision of the posse comi-
tatus would need to be considerably increased. I don’t know whether
the military has agreed to perform these flights at no charge to thosn
agencies or not. But if not——

Senator Nun~. The answer is no, they have not. They are being
‘dragged reluctantly into the fields against their will. So they haven’l
agreed to anything. There is going to be a real battle every time they
commit resources for a while as to whether or not DEA is going to
have to pay for it out of their budget. That would be the initial ploy
of those who are opposed to this effort. Only the President’s interven-
tion is going to smooth that sort of situation out. I think that inter-
vention 1s going to be required.
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Excuse me, Senator Rudman, for interrupting.

Mr. Bensinger. The DEA source budget of $242 million I would
think would be an effort that would include initial domestic mari-
huana, assistance program for the States, voice privacy for the agents
to protect them so the traffickers couldn’t listen in on their transmis-
sion, it would include task force funding for State and local law en-
forcement and continuation of, I think, an appropriate level of agents
- and intelligence. _

That would not provide for Senator Nunn’s and your comments on

the posse comitatus.
- Senator Rupman. The fact of the matter is-this—it has been my ex-
perience in this field, and you and I have discussed this privately, that
the most effective way in terms of controlling it within this country is
with people. You need people. We can talk theory. But you need flesh
and blood agents who are out there either undercover or overtly and
are moving in this area, and that takes money. Am I correct ?

Mr. BENsINGER. Absolutely on target.

Senator Rupman. You need more agents ?

Mr. BensiNger. Unquestionably.

Senator RupMaN. Approximately how many agents actually in the
field, and I am not talking administrative, I am talking people out in
the trenches, does DEA presently have? ’

Mr. BeEnsINGER. I would say less than 1,400.

Senator Rupman. For the entire country ¢

Mor. BensiNGer. Yes, sir.

Senator Rupman. Certainly the suggestion that you could use twice
that number would not be an unusual suggestion ¢

Mr. Brensineer. Particularly if there were enough prosecutors to
handle the case load. That is one item that we have to bear in mind.
The justice system, by one part of it you make a strong fence or strong
chain. The traffickers are hitting at the weakest link all along the line,
not enough prosecutors. It is almost impossible to go to trial in the
United States today, not at the Federal level, but at city level. You
agree to a plea and it is reduced.

Senator Rubman. My time is nearly up. I just want to say to you
that I am going to continue to support increased funding for this
agency. It seems to me that when we talk about our national defense
which is important as we have to raise huge amounts of money for our
national defense, what some people in this administration are obvi-
ously overlooking is that the defense of this country could very well be
lost if enough young people become destroyed and lives and families
become destroyed by drugs. '

I think one need only see it up close and personally to understand
what it does to people. T hope that you get the support you need for
what you believe in and I again commend you for what you do in the
service of this country.

Thank you.

Mr. BensiNger. Senator Rudman, I want to thank you for your
commitment, your experience as a prosecutor and your presence on
this subcommittee. I know the converse is that ultimately you will have
to decide the appropriation level, but T am hopeful that your subcom-
mittee will have an influence. I am sure it will in your voice.
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Chairman Rora. Thank you, Senator Rudman. ‘

One thing in all condor bothers me very much, in a way what I call
the numbers game, how many people do we need for the job? I share
the concern expressed by my colleague that we don’t have adequate
resources. At the same time I am bothered by the fact that in the area
of immigration the number of illegal aliens that are able to enter this
country so that I have some trouble in my own mind making sure
whether we add another few hundred, while it will help, whether it
will really be able to realistically reduce the amount of illegal drugs
entering this country.

- I guess I am saying why can’t we stop illegal aliens from entering
the country ¢ ‘

Mr. BensiNGer. My response would be that I would prefer to do
some herbicide spraying on the poppy marihuana and cocaine bushes
and we probably aren’t going to do that with populations and people.
I think you have got a little different problem where you have got a
raw material that is planted and if you can get it before it is harvested
you are home free. In the illegal alien problem, you are forced with
a different set of circumstances.

You have got the geography problem, you have got the port prob-
lem, you have got the resource problem, but you don’t have the op-
portunity really to shut it off at the source. So I would say with drugs
you would have a better shot at it. It has been proved. We have got
an example in Turkey and in Mexico and in this decade or the last
decade that have worked.

Chairman Rora. Wasn’t that primarily by getting at the source?

Mr. BENSINGER. Yes. : . v
~ Chairman Rora. Rather than the interdiction ¢

Mr. Bensinger. That is right. I think interdiction is important.
You will have some experts that know all about it. We need it. We
also need to know if we are going to facilitate people through customs
in Miami to help tourism or inspect all of the bags. You get into this
business with a lot of those conflicting objectives. A person like my-
self and those that will follow me will want very firm inspection, and
those that have hotels in Miami and want people to get off those air-
planes in a hurry will not.

Chairman Rorsm. That is correct. I again want to thank you for
being here. As I indicated earlier, I think your suggestion of using
the seizure of illegal assets for helping out the financing of these ac-
tivities merits a great deal more thought and care on the part of this
subcommittee. We will be in contact with you and I will hope that
we will hold some hearings on that specific topic.

Mr. Bensinger. Thank you very much, Mr. Chairman. I think you
and your subcommittee have given a very valuable morale lift to a
lot of people around this country. While I am no longer in thati battle
in behalf of the Government I know it is appreciated.

Chairman Rors. Thank you very much.

- At this time I would like to call forward Mr. Egger, who is the
Commissioner of the IRS, Mr. Powis, Deputy Assistant Secretary for
Enforcement of the Department of the Treasury, Mr. George Cor-
coran, Assistant Commissioner of Customs.

Gentlemen, if you would please rise and raise your right hands?
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Do you solemnly swear to tell the truth, the whole truth and noth-
ing but the truth, so help you God ?

Commissioner Egger. I do.

Mzr. Powis. I do.

Mr. Corcorav. I do.

TESTIMONY OF ROSCOE L. EGGER, JR., COMMISSIONER, INTERNAL
REVENUE SERVICE; ROBERT E. POWIS, DEPUTY ASSISTANT SEC-
RETARY FOR ENFORCEMENT, DEPARTMENT OF THE TREASURY;
GEORGE C. CORCORAN, JR., ASSISTANT COMMISSIONER, OFFICE
OF BORDER OPERATIONS, U.S. CUSTOMS SERVICE; ROBERT RUWE,
DIRECTOR, CRIMINAL TAX DIVISION, OFFICE OF CHIEF COUNSEL,
INTERNAL REVENUE SERVICE; AND THOMAS CLANCY, DIREC-
TOR, CRIMINAL INVESTIGATION DIVISION, INTERNAL REVENUE
SERVICE

Chairman Rors. Please be seated.

I welcome each and every one of you here today. I think maybe we
might start out—we have got five individuals here, if each one of you
would introduce yourself and what position you hold in Government.
That would be helpful.

Mr. Ruwe. I am Robert Ruwe, Director of the Criminal Tax Divi-
sion for the Office of the Chief Counsel, Internal Revenue Service.

Mr. Craxncy. I am Thomas Clancy, Director of the Criminal Inves-
tigation Division for the Internal Revenue Service.

Commissioner Egeer. I am Roscoe Egger, Commissioner, Internal
Revenue Service. 4 .

Mr. Powis. I am Robert E. Powis, Deputy Assistant Secretary for
Enforcement, Department of the Treasury.

Mr. Corcoran. I am George C. Corcoran, Assistant Commissioner
for Border Operations in the U.S. Customs Service.

Chairman Rora. Mr. Egger, would you like to start out with your
statement ?

Commissioner Eceer. Mr. Chairman, members of the subcommittee,
I am very pleased to appear before the subcommittee today to discuss
the Service’s role in investigating high-level narcotics traffickers.

We at the Internal Revenue Service believe that devoting substan-
tial resources to the investigation of narcotics trafficking is appropri-
ate not only because of the significant amount of unreported income
involved but also to maintain public confidence in our tax system—
confidence that we will administer the tax laws fairly and even-
handedly. ‘

The Service is strongly committed to participation in the concerted
Federal antinarcotics campaign because those who profit from illegal
narcotics trafficking undoubtedly receive substantial income on which
no tax is paid. We make every effort to investigate and prosecute those
guilty of tax crimes. But when that is coupled with other, perhaps more
sinister crimes against society, there is a clear-cut obligation on our
part to combine our resources with those of other agencies to identify
and prosecute the perpetrator.

Notwithstanding our commitment here, I should point out that
significant resources must also be expended on other programs which
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have equally compelling requirements for enforcement action. For ex-
ample, programs involving the examination and investigation of tax
shelters having no economic substance other than to avoid tax obliga-
tions, cases where taxable income goes unreported in the subterranean
economy area, and our illegal tax protesters program require the al-
location of Service resources in order to maintain a balanced enforce-
ment program.

The Service is particularly concerned over the continuing increase in
the number of 1llegal tax protesters. Although progress has been

-made, the number of tax returns and related documents used by pro-
testers claiming a vow of poverty, fifth amendment rights not to
furnish information on which to compute tax due, et cetera, has esca-
lated from 7,127 in calendar year 1978 to 21,180 in 1981 to September
30. Our Examination Division currently has 16,620 cases in inventory
involving illegal tax protesters.

In the criminal enforcement area, the Service has concentrated on
leaders of the tax protest movement. For example, the leaders of the
Flint, Mich., protest who espoused the filing of false W—4 withholding
forms have been prosecuted, convicted, and sentenced. In our view,
illegal tax protesters present a threat to the Government’s voluntary
tax system and the Service must continue to devote adequate re-
sources to address this program.

Before discussing our enforcement programs aimed at narcotics
trafficking, I would like to begin by outlining briefly the Service’s
overall efforts to deal with criminal violations of our tax laws. The
IRS Criminal Investigation Division [CID] allocates resources to two
areas, a general enforcement program [GEP] and a special enforce-
ment program [SEP]. OQur general program is aimed at those in-
dividuals and businesses deriving their income from legal activities
but attempting to illegally shield that income from tax collection.
For example, illegal tax protesters and promoters of fraudulent tax
shelters are included in the general program.

Our special program deals with those individuals and organizations
deriving substantial income from illegal activities, most of which also
is not reported to the IRS. Such illegal activities include narcotics
trafficking, gambling, labor racketeering, organized crime, and other
activities.

During fiscal year 1982 the Service plans to devote approximately 45
percent of its criminal investigation direct investigative time to the
special enforcement program. This is a substantial increase over the
29 percent the program received in fiscal year 1980, and reflects our
continued belief that the enormous profits reaped by organized crime
must not be allowed to escape taxation.

The Criminal Investigation Division’s total case inventory, as of
September 30, 1981, consists of 5,582 criminal investigations, of which
3,514 are general enforcement program cases and 2,068 or 37 per-
cent involve cases related to illegal activities under the special en-
forcement program. Our overall commitment of resources to this
program has continually increased over the past 5 years, up more
than 40 percent this past fiscal year.

An important part of the Service’s special program involves close
coordination with other law enforcement agencies. These efforts in-
clude our participation in the Department of Justice Strike Force

88-539 0 - 82 - 21
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program, as well as our program to investigate high-level drug traf-
fickers and financiers with assistance from Customs and the Drug
Enforcement Administration, such as participation in the Florida
cash flow project [ Operation Greenback].

Recently we have also increased our participation in grand jury
investigations. Our inventory of such cases has more than doubled
over the past year. This increase is in part due to revisions in our
procedures that streamlined the approval process for such investiga-
tions. In so doing, timeframes were established for each level of man-
agerial approval—10 workdays for the Chief of the District’s Crim-
inal Investigation Division, 5 workdays for the District Director,
5 workdays for the Regional Commissioner, and 10 workdays for the
Regional Counsel.

Approval authority for grand jury requests was delegated to our
Regional Commissioners, who may redelegate that authority to the
Assistant Regional Commissioners, Criminal Investigation. These ap-
provals must receive the concurrence of the regional counsel. Expan-
sions of existing grand jury authorizations now may be approved
by District Directors with the concurrence of the Deputy Regional
Counsel, Criminal Tax. Currently, we are considering additional re-
visions that would further enhance our participation in these proceed-
ings. . ..

On occasion, when working on a grand jury investigation, the evi-
dence gathered for a tax case can also be used by the Government at-
torney to help support a racketeer influenced and corrupt organiza-
tion E'RICO] charge. Our agents, albeit on rare occasions, may com-
plete a RICO investigation at the request of the Government attor-
ney. This happens when we cannot proceed with the tax case but, due
to the case knowledge possessed by our agents, the case is pursued
in accordance with the IRS/DOJ agreement. Again, this is an ex-
ample of our continuing cooperation with other law enforcement
agencies.

To further enhance this cooperation as well as our capability to
~ share information with other Federal law enforcement agencies, the

Service has taken certain positive steps in working within the present
disclosure statute. Internal Revenue Code section 6103 procedures
covering disclosures for nontax criminal prosecution or investigation
have been coordinated with the Criminal Division of the Department
of Justice, and the Service assisted in the preparation of a manual
for U.S. attorneys for their guidance in obtaining returns and return
information. We have trained our employees and created disclosure
. officer positions in each district, region and service center to administer
- disclosure activities. '

As our experience with the statute has grown, we have also under-
taken numerous administrative changes to streamline the disclosure
process. In particular, we have decentralized the approval and process-
ing procedures for disclosure in order to be more responsive to requests
for returns and return information. I have attached to my statement a
summary listing the actions the Service has taken to decentralize.

With this perspective, I would now like to go into specifically what
the Service has been doing nationally to investigate drug traffickers
and later touch upon our participation in Operation Greenback in
Florida. In increasing our special program resources, we have simi-
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larly placed a greater emphasis on criminal investigation of narcotics
cases. For example, our inventory of narcotics cases under criminal
investigation has continued to increase from 431 cases at the close of
the fiscal year 1980 to 838 cases as of September 1981.

The number of investigations resulting in prosecution recommenda-

tions also increased substantially, from 49 in fiscal year 1980, to 170 |
in fiscal year 1981. In the civil area, the number of examinations in '
inventory increased from 2,102 at the close of fiscal year 1980 to 2,452
as of September 1981. OQur Criminal Investigation Division has more
than doubled its expenditure of special agent resources for narcotics
investigations, from 232 staff years in fiscal year 1980 to 532 staff years
in fiscal year 1981.
- During fiscal year 1980, taxes totaling $81.2 million were assessed -
as a result of our narcotics traffickers program. During fiscal year 1981,
$122.2 million has been assessed. Termination and jeopardy assessments
have been important tools for quick attachment of funds on deposit.
These particular actions are used when there has been a determination,
or a reason to believe, collection of tax liability would be jeopardized
if regular assessment procedures were followed.

A jeopardy assessment involves an immediate assessment and de-
mand for immediate payment generally .based on financial informa-
tion covering a complete taxable year. A termination of taxable period
assessment involves immediate assessment and demand for payment
but is generally based on financial information covering less than the
complete taxable year. T will submit for the hearing record our manual
guidelines which discuss these enforcement actions in detail.

[The information referred to follows:]
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'page 4500-148.8
(9-25-81)

4500 Collateral Income, Estate, and Gift Tax Procedure

INSERT - Pg.
Line- 15

50

4584 (2-9-79)
Jeopardy and Quick Assessments

4584.1 (9-25-81)
General -

4584.11 (9-25-81)
Definitions

(1) The assessment of a deficiency or an
additional tax (except in bankruptcy and receiv-
ership proceedings) will fall within the following
categories:

(a) Quick A nent—a quick
ment is made where the statutory period for
assessing an additional tax or an agreed defi-
ciency is about to expire. ’

(b) Jeopardy Assessment—jeopardy as-
sessments are made in situations where prior to
the assessmentof a deficiency or tax, itis deter-
mined that collection of such deficiency or tax,
would be endangered if regular assessment
and collection procedures are followed. There
are two IRC sections authorizing jeopardy
assessments: ) }

1 IRC 6861 grants the Service the au-
thority for making jeopardy assessments where
the collection of a deficiency involving an in-
come, estate or gift tax is endangered. The
jeopardy assessment in this sittation would be
proper where the due date for filing suchreturns
(determined with regard to extension) has
expired.

2 IRC 6862 grants the Service the au-
thority for making jeopardy assessments where
any tax otherthananincome, estate or gifttaxis
jeopardized. The assessment can be made
even where the due date for filing such tax
return has not expired.

(c) Termination Assessment—a termina-
tion assessment is made when it is found that a
taxpayer designs to do an act which would tend
to prejudice, or to render wholly or partially
ineffectual, the collection of income taxes for a
current or immediately preceding taxable year,
unless collection proceedings are brought with-
out delay. Under IRC 6851, a termination as-
sessment with respect to anincome tax, canbe
made any time prior to the expiring of the due
date for filing such return (determined with re-
gard to extensions).

(d) Regular Assessment—a regular as-
sessment includes all assessments not proc-
essed as either (a), (b), or (c) above.

4583.2(10)

IR Manual

MT 4500-351

-

(2) Bankruptcy cases commenced prior to
October 1, 1979, will be assessed as “quick”
assessments. (see IRM 4583.1). For proce-
dures regarding bankruptcy case commenced
October 1, 1979, and subsequently see IRM
4583.2.

4584.12 (9-25-81) v
Recommendation Procedures for
Quick Assessments

(1) Quick assessments may be requested
using Form 2859 (Request for Quick or Prompt
Assessment). Form 2859 is usually propared in
quadruplicate. Originaland ono copy are sentto
the service center, one copy is retained by pre-
parer, and in bankruptcy cases one copy is sent
to Special Procedures function. (See IRM
4583.1)

(2) Telephone requests for quick assess-
ments may be made to the service center when
warranted. (See ADP Handbook 3(17)(46)3 for
service center procedure.) Such telephone ré-
quests must be followed promptly with properly
approved Form 2859. The following information
must be furnished when requesting a quick as-
sessment by telephone:

(a) name, address, and EIN or SSN of
taxpayer,

(b) type of tax;
(c) taxable period;

(d) amount of tax, penalty, and interest to
be assessed; !

(e) amount of payment, if any, and balance
due; and,

(f) toprovidethe information necessary for
an automatic recomputation of tax rebate on
quick assessments for the return period of 7412
through 7511, the following information, in addi-
tion to (a) through (e) above must be furnished.

1 A statement whether the assessment
is for a return not yet processed or an adjust-
ment to a return previously processed. This
becomes particularly rélevant for telephonic re-
quests for which the service center has no doc-
uments from which to make a determination.

a |fforareturnnotyetprocessed, the
tax to be assessed must be the total correct
income and self-employment taxes and the to-
tal correct adjusted gross income.

b If an adjustment, the amounts must
be the adjusting amounts, i.e., the increase or
decrease in tax (total income and self-employ-
ment), and adjusted gross income.
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page 4500-148.9
(9-25-81)

4584.2 (9-25-81)
Jeopardy Assessments

(1) All jeopardy assessments have the com-
mon characteristic that prior to assessment itis

_ determined that collection will be endangered if

regular assessment and collection procedures
are followed. Jeopardy assessments are made
under IRC 6861 or 6862 and include deficien-
cies, and additional and delinquent taxes. In
determining whether a jeopardy assessment
will be made, atleast one of the following condi-
tions contained in policy statement P-4-88
must exist. The conditions aro:

(a) thetaxpayeris or appears to be design-
ing quickly to depart from the United States or to
conceal himself/herself;

(b) thetaxpayeris or appears to be design-
ing quickly to place his/her or its property be-
yond the reach of the Government either by
removing it from the United States, by conceal-
ing it, by dissipating it, or by transferring it to
other persons;

(c) the taxpayer's financial solvency is or
appears to be imperiled. (This does not include
cases where the taxpayer becomes insolvent
by virtue of the accrual of the proposed assess-
ment of tax, penalty and interest.)

(2) Jeopardy assessments should be used
sparingly and care should be taken to avoid
excessive and unreasonable assessments.
However, where the conditions described
above exist, serious consideration should be
given to their use in order to protect the govern-
ment's interest. The assessment should be lim-
ited to an amount which reasonably can be
expected to equal the liability due.

(3) Itis incumbent upon all examiners to be
alert for conditions, as set forth in Policy State-
ment P-4-88, where a jeopardy assessment
may be necessary to protect the government’s
interest. Areas where a jeopardy condition may

arise include, but are not limited to the -

following:

(a) Narcotic Cases .

(b) Cases involving Taxpayers engaged in
organized crime (SEP 1)

(c) Wagering Cases (SEP 2)

(Next page is 4500~149)

(d) Strike Force Cases (SEP 3)

(e) Casesinvolving taxpayers who arerea-
sonably believed to be receiving income from
an illegal activity (SEP 4) (See IRM 4566 for a
detailed definition of SEP Cases). o

(f) Cases involving taxpayers known or
suspected of having plans for leaving the Unit-
ed States without making provisions for pay-
ment of their taxes (ie., aliens generally consid-
ered as border hoppers).

- (4) Itis important to note, that the conditions
sel forth in Policy Statement P-4-88, and men-
tionod in (1) nbove, must oxist lor a joopardy
assessment 10 be considered. The mere fact
that a taxpayer is the subject of a SEP investiga-
tion, is not sufficient grounds for a jeopardy
assessment.

4584.3 (5-25-81)
Approval Prior to Jeopardy
Assessment

(1) All jeopardy assessments must be per-
sonally approved by the District Director or the
Director of International Operations. A District
Director or the Director of International Opera-
tions may request advice in any case relative to
the three conditions in IRM 4584.2:(1). These
requests for advice should be directed to the
Regional Commissioner for the attention of the
Assistant Regional Commissioner (Examina-
tion). This official may, at his/hor discretion
refer the matter to the National Office Examina-
tion Division, (CP:E:S:S) for consideration and
coordination with the Director, Collection Divi-.
sion. (See Policy Statement P-4-88).

(2) Notwithstanding the existence of one or
more of the above-cited conditions, in any case
which might cause serious inconvenience to
the general public, a jeopardy assessment
should not be made without prior notification of
the appropriate Regional Commissioner. If nec-
essary, the Regional Commissioner will notify
the Deputy Commissioner. Examples of such
cases include banks, newspapers, insurance
companies, hospitals, and public utility compa-
nies. (See Policy Statement P-4-88).
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4584.4 (9-25-81)
Potential Criminal Cases

(1) After the referral of a case to Criminal
Investigation, or during the joint investigation, it
shall be the continued responsibility of the Ex-
amination and Criminal Investigation functions
to make periodic reviews of the facts and cir-
cumstances involved in the case to assure that
the government's interests are adequately
protected.

(2) If the facts and circumstances indicate
that the collection of a deficiency, or additional
tax is in jeopardy, the provisions of Policy State-
ment P—4-84 must first be considered.

(3) Where the Criminal Investigation function
does not concur with the Examination Function

- proposal that a jeopardy assessment should be
made, the District Director should be advised of
the facts and circumstances in the case. The
District Director will make any necessary deci-
sion, and he or she may request the advise of
District Counsel.

4584.5 (9-25-81)
Recommendation Procedures for
Jeopardy Assessments

(1) When it is determined that collection will
be jeopardized by delay if regular assessment
and collection procedures are followed, a rec-
ommendation for jeopardy assessment will be
made by the responsible division as provided in
IRM 4584.6. Form 2644 (Recommendation for
Jeopardy Assessment/Recommendation for
Termination Assessment) is provided for this
purpose. A separate Form 2644 in triplicate will
be prepared for each taxpayer in cases involv-
ing transferor-transferee liability or assessment
of 100 percent penalty as provided in IRC 6672.
In addition, Form 2645 (List of Property Belong-
ing.to Taxpayer) should be prepared to the
extent practicable, setting forth the property of
the taxpayer.

(2) The recommendation for jeopardy as-
sessment is accompanied by a report showing
reasons for the belief that collection of the tax is
in jeopardy, and a computation of tax. (See
Section 4584.7 for report requirements.)

(3) The responsible division shall refer the
complete file relating to the proposed jeopardy
assessment for concurrence or comment to the
Chief of the Collection function; to the Chief,
Examination Division; Chief, Quality Review
Staff and, if time permits, to District Counsel
prior to referral to the District Director for per-
sonal approval. The Office of District Counsel
will review the recommendation to determine
whether there is sufficient basis in fact to de-
fend any lawsuit which may be brought chal-

be assessed or demanded as a result of the
proposed action is appropriate under the cir-
cumstances. The tax will be assessed after the
District Director's approval of the action. If time
does not permit prereview by District Counsel. a
copy of the file with copies of Form 2644, com-
putation of the tax and Notice of Jeopardy As-
sessment (Pattern Letter 1584(P) (Rev 8-81)
will be sent to District Counsel after assess-
ment. (Exhibit 4580-4)

(4) The review by Collection function will en-
sure that the most qualified people will deter-
mine whether collection of the tax is in jeopardy.
Because of the urgoncy usually involved in
jeopardy assessment cases, the file will be giv-
en the highest priority of handiing within and
bstween the various divisions.

(5) If a recommendation for a jeopardy as-
sessment is received from another organiza-
tional unit of the Service, the Treasury Depart-
ment or Justice Department, the recommenda-
tion will be transmitted to the Chief, Examina-
tion Division, who will ascertain the status of the
case. If the information shown on the recom-
mendation is too general and vague to support
a jeopardy assessment, the recommendation
will be assigned to a revenue agent or special
agent, as the case may be, to develop as expe-
ditiously as possible the facts necessary for
approval or disapproval. Any such oral recom-
mendation received must be confirmed in writ-
ing prior to referral to the District Director for
approval or disapproval.

(6) Iftherecommendationis approved by the
District Director, the file will be transmitted to
the Accounting Branch in the Computer Serv-
ices and Accounting Division in the service cen-
ter, for jeopardy assessment. After assessment
has been accomplished, the service center re-
turns the file with the two copies of Form 2644
to the Quality Review Staff for further adminis-
trative action. The original Forms 2644 and
2645 are retained by the service center.

(7) Telephone requests for jeopardy assess-
ments may be made to the service center when
warranted. (See ADP Handbook 3(17)(46)3 for
service center procedure.) Such telephone re-
quests mustbe followed promptly with transmit-
tal of the properly approved Form 2644. When a
jeopardy assessment is requested by tele-
phone, the following information must be
furnished:

(a) affirmative statement that the District
Director has approved Form 2644;

(b) name, address, and EIN or SSN of
taxpayer;

(c) type of tax;

(d) taxable period; -

lenging whether the jeopardy nent ac-
tion was warranted and whether the amount to
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(e) amount of tax, penalty, and interest to
be assessed;
() amount of payment, if any, and balance
due; :

(g) to provide the information necessary
for an automatic recomputation of tax rebate on
jeopardy assessments for the return period of
7412 through 7511, the following information, in
addition to (a) through (f) above must be
furnished.

1 A statement whether the assessment
is for a return not yet processed or an adjust-
ment to a return previously processed. This
becomes particularly relevant for telephonic re-
quests for which the service center has no doc-
uments from which to make a determination.

a If for a return not yet processed, the
tax to be assessed must be the total correct
income and self-employment taxes and the to-
tal correct adjusted gross income.

b If an adjustment, the amounts must
be the adjusting amounts, i.e., the increase or
decrease in tax (total income and self-employ-
ment), and adjusted gross income.

4584.6 (2-9-79) )
Responsibility for Recommending
Jeopardy Assessments

(1) The Examination furiction is responsible
for recommending jeopardy assessments in
. cases under active consideration in Examina-
tion. (See IRM 4581.)

(2) The Criminal Investigation function is re-
sponsible for recommending jeopardy assess-
ments in cases under active consideration by
Criminal Investigation and for jeopardy assess-
ments in cases under joint active consideration
by Criminal Investigation and Examination.

*(3) Collection function is responsible for rec-
ommending jeopardy assessments in any case
in which collection of the tax would be jeopar-
dized by delay, except those cases under active

consideration by Examination or Criminal In-

vestigation. If Collection function receives or
develops information on cases under active
consideration by Examination and Criminal In-
vestigation indicating that collection will be
jeopardized by delay, the Chief, Collection func-
tion, furnishes a report thereof to the appropri-
ate function. .

(4) M, during Appeals consideration of a
case, it is determined that a jeopardy assess-
ment may be advisable, a memorandum setting
forththe factsin the case is forwarded to Exami-
nation. In these cases the responsibility for rec-
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ommending jeopardy assessments lies wih Ex-
amination. (See IRM 4584.(11).)

(5) Although the basic responsibility for rec-
ommending jeopardy assessments will be as
provided herein, this does not preclude any
other function from submitting pertinent infor-
mation regarding the matter to the responsible
function for its consideration.

4584.7 (9-25-81)
Examiners’ Reports

(1) Evidence indicating jeopardy and infor-
mation regarding the taxpayer's financial condi-
tion should be developed to the maximum ex-
tent so that all possible information which

- should be considered in determining whether a

jeopardy-assessment is proper under the cir-
cumstances will be available for technical re-
view of the case before referral to the District
Director for approval.

(2) Due to the many conditions and factors
having a bearing upon recommendations for
jeopardy assessments, the establishment of
specific guidelines for preparing reports in sup-
port thereof, in every case, is difficult. However,
in establishing the applicability of any one or all
of the conditions for making a jeopardy assess-
ment, per Policy Statement P-4-88, the follow-
ing areas should be explored with regard to
those conditions:

(a) Factors establishing flight
1 Isthere any evidence which would indi-

_cate that if the taxpayer were free on bond, he/

she would flee the United States or conceal
himself/herself? :

2 What is the taxpayer’s citizenship
status? A resident alien? A non resident alien
temporarily in the United States? An illegal al-
ien? If the taxpayer is an alien legally in the
United States, would his/her conviction on a
specific offense result in his/her deportation?

3 Does the taxpayer have a passport? If
so, is itin his/her name or the name of an alias?

4 Does the taxpayer have any previous
convictions for offenses that would indicate a
proclivity toward flight? :

5 Isthe taxpayer wanted by the police as
a fugitive from another jurisdiction?

6 Is there any indication that the taxpay-
er was about to leave the country, such as
airline tickets seized from his/her person at the
time of arrest?
~ (b) Factors establishing concealment or
transfer of assets:

1 Does the taxpayer own any fixed as-
sets, or does he/she deal solely in cash?
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2 If the taxpayer drives a.car, is the car

registered in his/her name or is he/she using a

nominee?

3 What are the circumstances concern-
ing the taxpayer’s residence? If he/she lives in
teased premises, are they leased to him/her or
to someone acting as a nominee? If the taxpay-
erwas residing in a single family house, was the
title held in his/her name or in the name.of a
nominee?

4 If the taxpayer was arrested with a
large sum of money on his/her person, what are
the circumstances concerning this money?
Were there indications that the money be-
longed to him/her?

5 Has the taxpayer ever used an alias to
conceal his/her identity?

6 At the time of a taxpayers arrest, was
there an attempt, by the taxpayer, to destroy
evidence?

(c) Factors establishing insolvency

1 Arethere any TDA’s open withrespect '

to the taxpayer under his/her name, or any alias
he/she may have used in the past?

2 Did a search of the local Courts reveal
any outstanding ]udgments against the
taxpayer?

3 Has the taxpayer ever been adjudicat-
ed a bankrupt? -

(d) The above lists of factors are not all
inclusive, and where time is of the essence,
should be explored to the extent practicable.

(3) Case files recommending jeopardy as-
sessments should contain the following infor--

. mation to extent practicable:
- (a) Name, address, EIN or SSN of
taxpayer;

(b) A complete computation of taxable
income;

(c) Tax and penaity to be assessed by
years, quarters or period;

(d) The naturé of the taxpaxer s business

" or activity;

(e) The taxpayer's present financial
condition;

(f) Information regarding the taxpayer's
activity giving rise to the recommendation, such
as transfer of assets without consideration;
pending damage, libel or slander suits, etc.;

(g)- Records with respect to continuing
business or personal losses;

(h) The taxpayer's record for resisting pay-
ment of taxes in the past, if known;

(i) The nature and location of the taxpay-
er's assets and the source of income;

(j) Filing record of taxpayer;

(k) Any other information having a bearing
upon the taxpayer’s financial condition, future
prospects for losses, etc.

(4) Thereport should contain sufficient infor-
mation upon which to base a recommendation.
A statement that a taxpayer is converting as-
sets into cash would generally not be sufficient
to support a recommendation for a jeopardy
assessment, unless such a statement is ac-
companied by reference to evidence that may
indicate Intention of tho taxpayor to loave tho
country, dispose of assets at a loss, dissipate
assets, invest assets in an illegal enterprise, or
any other activity which might jeopardize the
revenue.

(5) Computations of income, estate and gift
tax deficiencies and delinquent or additional
employment or excise tax, and computation of
collected taxes subject to the 100 percent pen-
alty must be reasonable and not excessive,
arbitrary or capricious. The resulting assess-
ment should be that which equals or can be
expected to equal the ultimate liability due.

4584.8 (9-25-81)
Procedures After Assessment

(1) IRC 7429(a) provides for administrative
review of jeopardy and termination assess-
ments. Within five days after the day on which
an assessment is made the taxpayer shall be
provided a written statement of the information
upon which the Service relies in'making such
assessment. The written statement must meet
Code requirements for citing reason(s) the Dis-
trict Director or Director of International Opera-
tions believes collection of the tax would be
jeopardized and providing a computation of the
tax Pattern Letter 1584(P) (Rev. 8-81) meets
such requirements. See Exhibit 4580-4.

(2) ‘The Notice of Jeopardy Assessment and
Right of Appeal must state the specific facts
and reasons the District Director relies upon in
making the assessment. The information avail-
able at the time of the assessment and subse-
quently developed will be used by the Service to
prove that the action taken is reasonable under
the circumstances. At least one of the condi-
tions contained in Policy Statement P-4-88
must be found to exist. See IRM 4584.2:(1). A
computation of the tax determined due for as-
sessments under IRC 6861, or a copy of the
computation of additional tax or any delinquent
tax for assessments under IRC 6862, will be
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attached to the Notice. The last two paragraphs
of Pattern Letter 1584(P) (Rev. 8-81) explain
taxpayer appeal rights when merits of the liabili-
ty cannot be settled within the Service. The
second to the last paragraph of the Pattern
Letter relates to IRC 6861 assessments and the
fast paragraph relates to IRC 6862
assessments.

(3) Policy Statement P-1-190, Identity of
Confidential Informants to be Protected, pro-
vides that: “Releases of information ... may
not contain any information or leads as to the
identity of an informant.” Accordingly, when
showing the reason(s) the District Director be-
lieves collection of the tax would be jeopardized
if normal assessment and collection proce-
dures were followed, no information which
would identify or tend to identify a confidential
informant should be revealed. In some cases
proper adherence to the principle of Policy
Statement P-1-190 will require that the Service
completely forego the making of a jeopardy or
termination assessment in order to protect the
informant. )

(4). The Notice of Jeopardy Assessment and
Right of Appeal and Notice and Demand to pay
the tax should be presented to the taxpayer. A
Form 3552 (Prompt Assessment Billing Assem-
bly) may be used for Notice and Demand. It is
preferable that a revenue officer personally de-
liver all necessary documents to the taxpayer.
In all cases, a diligent effort should be made to
make personal delivery. If the taxpayer's loca-
tion is unknown, or if the taxpayer cannot be
contacted, the documents should be mailed by
U.S. Certified Mail (Registered Mail if outside
the U.S.), return receipt requested, to the last
known address of the taxpayer. The case file
will be annotated to show why mail delivery was
used. The Notice must be provided as soon as
possible after assessment and within five days
after assessment to avoid loss of time in which
the Service may review its case prior to taxpay-
er’s request for review. District Directors usually
" designates authority to an officer or employee
under their supervision to issue and sign the
District Director's name to the Notice.

(5) The taxpayer may file a written request
for review of the assessment action within 30
days after delivery of the notice, or within 30
days after the last day of the period within which
the notice is required to be furnished. The Ap-
peals Office will consider the taxpayer's re-
quest for administrative review. When feasible,
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a conference will be granted immediately and a
decision rendered within 15 days after the re-
quest is filed. The Appeals Officer will give full
consideration as to whether or not:

(a) the making of the assessment is rea-
sonable under the circumstances, and |

(b) the amount so assessed or demanded
as a result of the action taken is appropriate
under the circumstances.

(6) The file will be forwarded immediately to
the Appeals Office so that a conference can be
held and a determination rendered prior to the
16th day after the request for administrative
review was made when the taxpayer may bring
civil action in the U.S. District Court.

(7) The Appeals Office will consider the
items in (5) above, and will make a determina-
tion based on the protest and any additional
information furnished by the taxpayer. If the
taxpayer provides new information or docu-
mentation to the Appeals Officer, the District
Director may be requested to comment on the
new evidence. However, Appeals will retain ju-
risdiction over the case. '

(8) Appeals’ determination will result in one
of the following actions:

(a) district action sustained in full (the ac-
tion and the amount of tax are correct);

(b) district action sustained in part (the
amount of tax is redetermined);

(c) adecision that the action was not war-
ranted; (i.e., the collection of the tax was not in
jeopardy); or )

(d) taxpayer agreement with the action
taken and the amount assessed in full orin part.

(9) If the district’s decision is sustained in full
and the taxpayer does not agree with this deter-
mination, the taxpayer will be informed of rights
for judicial review and the file will be returned to
the district office. If the district's proposal is
sustained in part and the taxpayer does not
agree, Appeals will promptly notify the district
office so appropriate action can be taken to
abate the excessive assessment. In the event
the taxpayer and Appeals reach an agreement
concerning the amount of tax, the taxpayer will
be requested to pay the tax. The district will be
notified to abate any excessive tax assessed as
determined by Appeals. If it is determined that
the action was not warranted, the district will be
notified by Appeals o abate the entire amount
of the assessment, release liens and any levies,
as appropriate, and effect appropriate refund or
credit.
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(10) IRC 7429(b)(1) authorizes taxpayers to
initiate judicial review of jeopardy assessments
if they first have requested the District Director
for an administrative review. This civil suit
against the United States must be commenced
only in the U.S. District Court for the judicial
district in which the taxpayer resides or in which
the taxpayer's principal office is located. The
taxpayer may bring the suit within 30 days after
the earlier of: '

(a) the day the Service notifies the taxpay-
er of the determination of the administrative
appeal, or

(b) the 16th day after filing a request for
administrative review. Saturday, Sunday, or a

legal holiday in the District of Columbia shall not -

be counted as the last day of any period.

(11) The Court shall determine the reason-
ableness of making the assessment under the
circumstances and the appropriateness of the
amount assessed or demanded under the cir-
cumstances. The burden of proof shall be upon
the Service in respect to the issue of reason-
ableness of making the assessment. The bur-
den of proof shall be upon the taxpayer in re-
spect to the issue of the appropriateness of the
amount assessed or demanded. Any determi-
nation made by a district court under IRC 7429
shall be final ard conclusive and shall not be
reviewed by any other court.

(12) Under IRC 6861(b), a notice of deficien-
cy must be issued within €0 days after the jeop-
ardy assessment is made under IRC 6861(a) if
no such notice relative to the jeopardy assess-
ment was issued prior to the assessment. It
shall be for the amount assessed or the deter-
mined reduced amount if it is not issued before

" determination in appeals under IRC 7429. The *

merits of the liability are appealable under the
usual procedures. Strict controls must be es-
tablished by the office having jurisdiction of the
case to assure time for District Counsel review
before issuance. (See Exhibit 4580-3.)

(13) District Directors will establish a fiaison
system in their districts to ensure that jeopardy
and termination assessment and collection
procedures are properly administered through
the period the taxpayer can patition the District
Court or Tax Court. This liaison is necessary to
protect both the Government's and the taxpay-
er's interest. Under IRC 6863 new restrictions
are placed on the type of collection action
which can be pursued. The Chief of the Special
Procedures function or Chief, Technical and
Office Compliance Branch Group (TOC) has
overall responsibility for necessary liaison be-
tween the Examination, Collection and Criminal

Investigation functions, the Appeals Office and
District Counsel. Responsible Service employ-
ees must keep the Chief, of the Special Proce-
dures function or TOC, informed of tha status of
the case. Copies of the assessment files (Form
2644 and attachments and Notice of Jeopardy
Assessment and Right of Appeal) and taxpay-
er's request for administrative appeal will bo
supplied. The Chief's responsibility is strictly
liaison and the responsibility for taking neces-
sary actions on any case remains with the orga-
nization having jurisdiction for taking the re-
quired actions.:

(14) If the taxpayer commences a proceed-
ing in the District Court to review the action
taken by the Service, the Chief of the Special
Procedures function or TOC, will notify District
Counsel. All of the file, including the raquest for
administrative appeal and information devel-
oped in reviews, should be gathered and trans-
mitted by SP function or TOC to District Counsel
within one working day. Administrative hearings
will be suspended pending court action. How-
ever, a copy of the file will be retained toissue a
notice of deficiency within 60 days after the
assessment.

(15) The Chief of the Special Procedures
function or TOC, will be keptinformec of efforts
of the taxpayer to post bond to stay collection or
to make other arrangements, such as an es-
crow agreement, to assure payment of the tax
or otherwise provide proof that the tax was not
in jeopardy. (See IRC 6863.)

4584.9 (s8-22-80)
Processing Abatements

(1) During administrative and judicial reviews
of the assessment action provided under IRC
7429, there will be some determinations that
the jeopardy assessment has been irnproperly
made or that the amount assessed was exces-
sive. To effect such abatements for cases open
in Examination, Form'5344 (Examination Clos-
ing Record) will be prepared to decrease tax,
ponalty and interest as dotormined in Appoals
or tho District Court. Form 3870 (Assossment
Adjustment Document) will be used in other
cases. A copy of all documents will be: {forward-
ed to the Chief, SPS or TOC, as provided in
4584.8:(13). The Chief, SPS or TOC, will relay
this information to the Chief, Collection Divi-
sion, to advise him/her of the redetermined
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liability, of any restrictions on the collection ac-
tion which may be pursued, or of a final decision
of the District Court which may permit sale of
seized property.

(2) Hfthe District Director bélieves an assess-
ment under IRC 6851 or 6861 is excessive in
amount, or if it is shown to the satisfaction of the
District Director that jeopardy does not exist,
he/she may abate the assessment in whole or
in part under provisions of IRC 6861(g). Abate-
ment may not be made after a decision of the
Tax Courtin respect of the deficiency has been
rendered or, if no petition is filed with the court,
after expiration of the period for filing such peti-
tion. (Reg. 301.6861-1(f).) Regulations present-
ly providing requests for abatements of jeopar-
dy assessments now are considered to refer to
taxpayers’ requests for administrative review of
jeopardy assessments. However some jeopar-
dy assessments may be abated in whole or in
part by the District Director if he/she finds, with-
out taxpayer's written request for review, an
error in fact, judgment or computation. Such
abatements are to be approved by the District
Director and processed with Form 5344 or
Form 3870. (Reg. 301.6861-1(e).)

(3) A copy of the statement of reasons for
granting an abatement not resulting from re-
quest for administrative review or later-court
action shall be forwarded promptly to the office
of the Assistant Regional Commissioner (Ex-
amination) for review. ARC (Examination) dis-
agreement with the action taken should be
communicated to the District Director immedi-
ately. Copies of the District Director’s state-
ment of reasons and the Assistant Regional
Commissioner (Examination)'s comments also
. will be included in the file of any jeopardy case
forwarded or previously forwarded to the Na-
tional Office for review.

_(4) When a jeopardy assessment previously
made has been abated, proceedings should, of
course, be begun to assess and collect any
deficiency or additional tax in the regular
manner. N

-4584.(10) (s-22-80)
Immediate Review and Issuance
of 90-day Letters
(1) Immediately after assessment and deliv-
ery of Notice of Jeopardy Assessment and
Right of Appeal to the taxpayer, copies of the
case files; including Forms 2644 and 2645, ex-
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aminer’s report and the Notice with computa-
tion of tax, will be forwarded to the office of the
Assistant Regional Commissioner (Examina-
tion) for review and analysis. This review will be
given highest priority and performed in accord-
ance with IRM 4877. The case file will be re-
tained by the District or Appeals for cases under
their jurisdiction and monitored for issuance of
the notice of deficiency required by IRC 6861(b)
within 60 days from the date of the assessment
if none had been issued prior to assessment.

(2) Copies of taxpayer requests for adminis-
trative review and reports of reconsideration by
Appeals Office will be sent to the ARC (Exami-
nation) to be analyzed, recorded and associat-

-ed with the retained copies of the assessment

files. Information concerning district court de-
terminations and orders also will be forwarded
to the ARC (Examination).

(3) Except in cases pending in Appeals, the
district Examination function is responsible for
issuing notices of deficiency in jeopardy as-
sessment cases. Copies of such notices will be
forwarded to ARC (Examination) for review and
association with the jeopardy case file. District
Counsel will prereview the notice as directed in
IRM 44689. If itis determined before the notice is
issued that the deficiency for any year covered

is either greater or less than the corresponding

jeopardy dssessment, the notice should reflect
such determined deficiency. If the jeopardy as-
sessment exceeds the corresponding deficien-
cy, necessary steps should be taken forthwith
to abate any portion of the excess remaining
unpaid. If all or any part of such excess has
been paid, no refund should be made until the
case is closed. )

(4) Jeopardy assessments made by the Of-
fice of International Operations will be immedi-
ately reviewed by the Assistant Regional Com-
missioner (Examination), Mid-Atlantic Region.
Notice of deficiency will be prepared, then
prereviewed by the Mid-Atlantic Region's' Dis-
trict Counsel's Office if time permits. Copies of
files, as in district office cases, will be transmit-
ted to the National Office Examination Division
(CP:E:S:S) for post review in accordance with
IRM 4877. i

(5) For regional review of jeopardy assess-
ment cases, see IRM 4877.
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4584.(11) (2--70)
Cases Pending Before Appeals

(1) The district Examination function occa-

sionally invesligates a case referred to it by the *

Appeals Office to determine the need for a
jeopardy assessment (see IRM 4584.6). Exami-
.nation will limit its investigation to a determina-
tion as to whother collection of tho currontly
proposed deficiency is endangered by any cir-
cumstance that might affect edversely the tax-
payer's ability to pay or the Government's ability
to collect. Responsibility for making the final
determination of the tax liability in controversy
. remains with Appeals.

(2) If,inacase referred by Appeals to Exami-
nation for such aninvestigation, itis found thata
jeopardy assessment s notin order, the District
Director promptly will return the case with a
notice to that effect to the Appeals Office from
which it was received.

(3) Ifitis determined that a jeopardy assess-
ment should be made, such assessment will be
made as provided in IRM 4584.5. The case and
the jeopardy assessment file will be returned to
the Appeals Office from which it was received.

(4) The District Director will retain copies
of the jeopardy assessment file for receipt of
any request for administrative review of the

assessment action and the amount assessed. *;

The file will be immediately forwarded to the
Appeals Office that requested the jeopardy
assessment. o

(5) Complete liaison with the Chief, Special
Procedures Staft or TOC, including furnishing

files for civil action in the district court, will be

the responsibility of Examination and Appeals.
Examination function will provide a copy of the
jeopardy assessment file and reports of rede-
terminations to the Assistant Regional Com-
missioner (Examination) for immediate review
of the findings as to jeopardy as provided in IRM
4584.(10). In income, estate and gift tax cases

Appeals’ action will include issuance of any -

notice of deficiency required by IRC 6861(b).

- (é) Any abatement of all or a part of a jeopar-
dy assessment will be effected as provided in
IRM 4584.9:(4). -

4585 (2-9-79)
Termination Assessments of
Income Tax Under IRC 6851

4585.1 (9-25-81)
Statutory Basis

(1) Under IRC 6851, when the District Direc-
tor finds that a taxpayer is designing to do an act
(including in tha case of corporations distribut-
ing all or part of its assels in liquidation or othor-
wise) tending to prejudice, or to render wholly or
partially ineffectual proceedings to collect the
income tax for the current, or immediately pro-
ceeding taxable year unless collection is begun
without delay, he/she can make a termination
assessment. The income tax will become im-
mediately due and payable. Therefore, a termi-
nation assessment with respect to an income
tax, can be made any time prior to the expiring
of the due date for filing such return (deter-
mined with regard to extensions).

-(a) Example (Assume an individual calen-

- dar year taxpayer) On May 1, 1981, the District

Director determines that the collection of in-
come tax for the current taxable year (1381) is in
jeopardy. He/she can make a termination as-
sessment, and collect the income tax for the .
short period of January 1, 1981 through May 1,
1981. ) .

(b) Example (Assume an individual calen-
dar year taxpayer) In January of 1982, The Dis-
trict Director determines that the collection of
income tax for the immediately preceeding tax
year (calendar 1981) is in jeopardy. He/she can
make a termination assessment as of Decem-
ber 31, 1981, and collect the income tax for the
entire preceeding year. If he/she had made the
above determination on April 16, 1982, assum-
ing°no extensions, a jeopardy assessment un-
der IRC 6861 would be made.

(2) Termination assessments of income tax
under IRC 6851 are based on conditions similar
to those found in jeopardy assessments under
IRC 6861.

(3) Itis incumbent upon-all examiners to be
alert for conditions, as set forth in Policy State-
ment P-4-89, where a termination assessment
may be necessary to protect the government'’s
interest. Areas where the conditions in P-4-89
may exist include but are not limited to the
following:

(a) Narcotic cases;

4585.1
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(b) Cases involving Taxpayers engaged in
organized crime (SEP 1);

(c) Wagering cases (SEP 2);

(d) Strike Force cases (SEP 3);

(e) Cases involving taxpayers who are rea-
sonably believed to be receiving income from
an illegal activity (SEP 4) (See IRM 4566 for a
detailed definition of SEP cases);

(f) Cases involving taxpayers known, or
suspacted of having plans for leaving the Unit-
ed States, without making provisions for pay-
ment of their taxes. (i.e., aliens generally con-
sidered as border hoppers).

(4) Itis important to note that the conditions
set forth in Policy Statement P—4-89, and men-
tioned in IRM 4585.2 must exist for a termina-
tion assessment to be considered. The mere
fact that a taxpayer is the subject of a SEP
investigation is not sufficient grounds for a ter-
mination assessment.

(5) Under IRC 6851, provision is made for
assessment of the amount of tax so determined

- together with interest, additional amounts, and
additions to the tax provided by law. Also, in the
case of a current taxable year the tax for the
period beginning on the first day of such current
taxable year and ending on the date of the
determination shall be determined as though
such period were a taxable year of the taxpayer.
Any prior determinations (termination assess-
ments) with respect to the current taxable year
shall be taken into account when computing tax
for subsequent termination assessments in
such current taxable year.

(6) A notice of deficiency is required under
IRC 6851(b) for the taxpayer's full taxable year.
See IRM 4585.(11):(6). Also, IRC 6861(f), relat-
ing to collection of unpaid amounts; and IRC
6861(g), relating to abatement if jeopardy does
not exist, apply in termination assessments.
See IRM 4585.9.

(7) IRC 7429, Review of Jeopardy Assess-
ment Procedures, applies in termination as-
sessments as well as jeopardy assessments
under IRC 6861 and 6862. See IRM 4585.6.

4585.2 (9-25-81)
Responsibility for Recommending
and Approving Termination
Assessments

(1) Termination assessments under IRC
6851 will be made after the District Director or
the Director of International Operations person-
ally approves the recommendation of person-
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nel of the Examination and Criminal Investiga-
tion functions. See Policy Statement P—4-89.
Collection activity personnel will not initiate ter-
mination assessment recommendations.

(2) Termination assessments of income tax
should be used sparingly and care should be
taken to avoid excessive and unreasonable as-
sessments. However, where the conditions list-
ed below exist, serious consideration should be
given to their use. Assessments should be limit-
ed to amounts reasonably determined to be the
taxpayer's liability for the period in question
based on information available at the time. A
termination assessment will be made if collec-
tion is determined to be in jeopardy because at
least one of the conditions contained in Policy
Statement P-4-89 exists. These conditions
are: -

(a) thetaxpayeris or appears to be design-
ing quickly to depart from the United States or to
conceal himself/herself;

(b) thetaxpayeris or appears to be design-
ing quickly to place his/her or its property be-
yond the reach of the Government either by
removing it from the United States, by conceal-
ing it, by dissipating it, or by transferring it to
other persons;

(c) the taxpayer's financial solvency is or
appears to be imperiled. (This does notinclude
cases where the taxpayer becomes. insolvent
by virtue of the accrual of the proposed assess-
ment of tax, penalty and interest.) :

(3) A District Director or the Director of Inter-
national Operations may request advice in any
case relative to the above conditions. Requests
for advice should be directed to the Regional
Commissioner for the attention of the Assistant
Regional Commissioner (Examination). This of-
ficial may at his/her discretion, refer the matter
to the National Office Examination Division and
for consideration and coordination with the Di-
rector,-Collection Division. See P-4-89.

(4) Notwithstanding the existence of one or
more of the above-cited conditions, in any case
which might cause serious inconvenience to
the general public, a termination assessment
should not be made without prior notification of
the appropriate Regional Commissioner. If nec-
essary, the Regional Commissioner will notify
the Deputy Commissioner. Examples of such
cases include banks, newspapers, insurance
companies, hospitals, and public utility compa-
nies. See P—4-89. .
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4585.3 (9-25-81) .
Potential Criminal Cases

(1) After the referral of a case to Criminal
Investigation, or during the joint investigation, it
shall be the continued responsibility of the Ex-
amination and Criminal investigation functions
to make pejiodic reviews of the facts, and cir-
cumstances involved in the case to assure that
the government's interests are adequately
protected.

(2) If the facts and circumstances indicate
that the collection of a deficiency, or additional
tax is in jeopardy, the provisions of Policy State-
ment P—4-84 must first be considered.

(3) Where the Criminal Investigation function
does not concur with the Examination function
proposal that a termination assessment should
be made, the District Director should be ad-
vised of the facts and circumstances in the
case. The District Director will make any neces-
sary decision, and he or she may request the
advice-of District Counssl.

4585.4 (9-25-81)
Examination Procedures for
Termination Assessments .
(1) Most potential subjects for possible in-
come tax violations come to the attention of the
Service after arrests or criminal charges are
placed againsf them. Gains or profit from their
activities may be a principal source of income
and such income is usually not reported on
income tax returns. Some subjects are identi-
fied by normal audit of returns, some by other
law enforcement agencies, some by infor-
mants, and some through other sources.

(2) Frequently persons arrested by the local

" police, Secret Service, Drug Enforcement Ad-
ministration, Immigration and Naturalization
Service, etc., have sizeable amounts of cash in
their possession. A liaison should be developed
whereby the arresling agency holds the seized
money and immediately notifies Internal Reve-
‘nue Service, the routing being to the Examina-
tion function through the Criminal Investigation
function so that an assessment if warranted
can be made against which the seized money
will be applied. It is obvious that the person
arrested will do his/her utmost to repossess
his/her money, therefore, it is imperative that
this type of activity be handled expeditiously.
(3) !f information on hand indicates one of
the conditions of Policy Statement P—4-89, cit-
ed in IRM 4585.2:(2), exists a report thereon
must support and accompany Form 2644 (fac-

tors establishing the applicability of those con-
ditions are similar to those found in IRM
4584.7:(2)(a), (b), and (c) relating to jeopardy
assessments). The following information
shcould be submitted in all cases to tha extent
practicable:

(a) name, address and social security
number of employer identification number of
taxpayer,

(b) a complete computation of taxable
income;

(c) tax and penalty to be assessed;

(d)- the nature of the taxpayer's business or .
activity; )

(e) the taxpayer's present financial
condition; .

() information regarding the taxpayer’
activity giving rise to the recommendation, such
as transfer of assets without consideration;

() record with respect to continuing busi-
ness or personal losses;

(h) filing record of taxpayer;

(i) the taxpayer's record for resisting pay-
ment of taxes in the past (collection delays and
unpaid taxes);

(j) the natureand locationof the taxpayer's
assets and the source of his/her income;

(k) any other information having a bearing
upon the taxpayer's financial condition, involve-
ment in criminal activities, engagementinillegal
enterprises or other activities generally regard-
ed as illegal, future prospects for losses, otc.
(See IRM 4585.6:(2) concerning the handling
and reporting of information that might identify
informants.) :

(4) Atermination assessment mustbe based-
on a reasonable computation of tax liability. An
assessment equal to the amount of money or
other valuable property held by a person at the
time of arrest is not considered a reasonable
computation unless supported by other facts.
See IRM 4585.6:(2) for requirements for Notice
of Termination Assessment of Income Tax, Pat-
tern Letter 1583(P) (Rev, 8-81). See Exhibit
4580-1. _

(5) The basis on which the adjusted gross
income was computed will be stated. This wili
be an acceptable legal basis (for example, a
source and application of funds statement or
net worth computation). All known assets, liabil-
ities, income and expenses will be considered.
A reasonable estimate will be made of expens-
es, if appropriate. Also:

(a) Efforts should be made to locate and
examine books and records, if any, of the tax-
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(2) Regulations 301.6201 authorize assess-
ments by District Directors and Service Center
Directors. In certain situations, it may be advisa-
ble to assess the tax in the district office. Such
procedure will be coordinated with the appropri-
ate service center. However, assessment may
be made by telephone call to the service center,
Computer Services and Accounling Division.
(See ADP Handbook 3(17)(46)3 for service
center procedure.) The following information
should be submitted in all cases to the extent
practicable:

(a) affirmative statement that the District
Director or the Director of International Opera-
tions has approved the lermmatlon
assessment;

(b) name, address and SSN or EIN of
taxpayer;

(c) type of tax;

(d) taxable year(s);

(e) amount of tax and penalty to be as-
sessed under IRC 6851;

(f) amount of payment, if any, and balance
due.

(3) The service center will process the as-
sessment and notify the district of the Docu-
ment Locator Number (DLN) and Form 23C
(Certificate of Assessment) data. This informa-
tion will be placed on Form 2644. Form 2644
and attachments will be forwarded promptly to
the service center using Special Handling No-
tice (Form 3198) noted ‘‘Telephone Assess-
ment.” Form 3198 will be prepared as follows:

" (a) under Expedite check “Other” and in-
sert “Termination Assessment of Income Tax;"”

(b) under *‘Special Handling" check

. “Process;"”

(c) on last line check block *“Other” and
insert “Assessment (requested and) obtained
by telephone. Do not make refund or post full
year return.”

(4) To prevent premature processmg of any
documents filed by the taxpayer, the Chief, Ex-
amination Division will request contro! over the
Master File through use of transaction code TC
914. The top portion of Form 4135 (Criminal
Investigation Control Notice) original and three
copies, submitted for the signature of Chief,
Criminal Investigation Division, will initiate the
control. The Remarks section of Form 4135 will
contain the following instructions, *This is a
termination assessment of income tax. Do not
post full year return. Send any returns received
1o Chief, Examination Division, ———District.”
Copies of the file with Form 4135 will be sent to
the service center, and Collection function or

Centralized Services function, as appropriate,
to assure input of TC 914 by way of IDRS.

(5) Coordinating with the Chief, Criminal In-
vestigation Division, the Examination function
will be responsible for making a quarterly review
of outstanding TC 914 accounts to determine if
they are still needed. The Examination function
will be responsible for terminating the control
due to abatements or other actions, including
disposals by final court decisions on merits of
the liability.

(6) Form 2363 (Master File Entity Change)
will be prepared and forwarded with the file to
thi appropriate service center to eliminate filing
requirement. An assessment establishes filing
requirements for a taxpayer. Form 2363 re-
moves the filing requirements until the liability is
determined. A return package for the current
year will not be sent from the service center.
The taxpayer should be instructed to file a re-

turn plus a copy of Pattern Letter 1583(P) with
the District Director of the district in which he/
she resides.

4585.6 (9-25-81)
Procedures After Assessment

(1) IRC 7429(a)(1) requires the Service to
provide the taxpayer with a written statement of
the information relied upon in making the as-
sessment. The statement must be provided as
soon as possible after assessment but within 5
days after the day on which the assessment is
made. The taxpayer may, under IRC 7429(a)(2),
request administrative review of the action tak-
en within 30 days after the day on which the
statement s provided or within 30 days after the
last day of the period within which the state-
ment is required to be furnished. The request
for review may be made as early as the sixth day
after the day on which the assessment was
made

(2) Pattern Lener1sesa>) (Rev. 8-81), Exhib-
it 4580-1, is used to state the reason(s) the
District Director finds col'ection of the tax would
be jeopardized it normal assessment and col-
lection procedures were followed. This Notice
of Termination Assessment of Income Tax
must state the specific facts and reasons the
District Director relies upon in making the as-
sessment. The information available at the time
of the assessment and subsequently devel-
oped will be used by the Service to prove that
the action taken is reasonable under the cir-
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cumstances. Atleast one of the conditions con-
tained in Policy Statement P-4-89 must be
found to exist. See IRM 4585.2:(2). However,
information that may reveal the identity of an
informant will be kept confidential. (See 520:(4)
of IRM 428(10), Repert Writing Guide for In-
come Tax Examiners.) Enclosed with the No-
tice, the taxpayer receives a computation of
income and tax with a statement as to the basis
on which income is computed. The Notice in-
forms the taxpayer of appeal rights concern-
ing the assessment. In completing Pattern
Letter P—49, the date of the current taxable year
or the preceding taxable year will be inserted as
appropriate; that is, for a termination assess-
ment made July 1, 1978, the year “1978" will be
inserted under the heading “taxable year” if the
taxpayer i§ a calendar year return filer.

(3) The Notice should be prepared in an orig-
inal with four copies. All should be dated as of
the date presented or mailed to the taxpayer.
The District Director usually designates an em-
ployee to issue and sign his/her name to the
‘Notice. It is usually prepared by the Quality
Review staff, Examination Division, and the
original and one copy with computationis given
to the Chief, of the Special Procedures function
or TOC for personal delivery with a Notice and
Demand to pay the tax. Form 3552 (Prompt
Assessment Billing Assembly) may be used. If
personal delivery cannot be made, these docu-
ments should be mailed immediately by U.S.
Certified Mail (Registered Mail if addressed out-
side the U.S.), return receipt requested, to the
last known address of the taxpayer. (See also
IRM 4585.8, Liaison, and IRM 4585.(10), Re-
gional Review of Termination Assessments.)
An additional copy of the Notice with a tax
computation schedule should be sent to Ap-
peals Office. This will provide the person who
would handle a protest ample time to review the
file prior to assignment.

4585.7 (9-25-81)
Provisions for Administrative and
Judicial Review

(1) The provisions of IRC 7429(a) and (b) are
outlined in Pattern Letter 1583(P) (Rev. 8-81)
which is delivered to the taxpayer as soon as
possible after assessment. A written request for
administrative review may be filed as early as
the day following the day a written statement
(Notice) is furnished or required to be furnished.
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The taxpayer must file such a request if a civil
actionin the U.S. District Court is contemplated.
IRC 7423(a)(2) provides the taxpayer a remedy
for delays in delivery. If the statement (Notice) is
not delivered within five days after assessment,
the taxpayer may still file a request for review
within 30 days after the date the Notice is re-
quired to be furnished. A request for review may
be filed as early as the sixth day after assess-
ment, and a suit brought 16 days after such
request. IRC 7429(d) states that Saturday, Sun-
day, or alegal holiday in the District of Columbia
shall not be counted as the last day of any
period. Exhibit 4580-2 should be helpful in de-
termining Code provisions and computation of
days.

(2) On receipt of the taxpayer's request for
redetermination, or review of the action taken, it
will be reviewed and associated with the admin-
istrative file and immediately forwarded to Ap-
peals Office. When feasible, a conference will
be granted immediately and a decision ren-
dered within 15 days after the request is filed.
The Appeals Officer will give full consideration
as to whether:

(a) the termination assessment action is
reasonable under the circumstances, (i.e.,
whether the collection of the tax was in jeopar-
dy), and '

(b) the amount assessed or demanded is
appropriate under the circumstances.

(3) A determination should be rendered prior
to the earliest date the taxpayer may bring civil
action in the U.S. District Court, that is the 16th
day after filing the protest with the District Direc-
tor. Similarly, the Code provides time periods
within whi¢h actions may be taken by the tax-
payer. If the taxpayer fails to observe the limits
provided, the Court would not have jurisdiction
over the action. Therefore, it would be advisa-
ble to apprise the taxpayer of the latest date on
which civil suit may be filed or brought.

(4) If the taxpayer provides new information
or documentation to the Appeals Officer, the
District Director may be requested to comment
on the new evidence. However; Appeals will
retain jurisdiction over the case. (See Delega-
tion Order No. 160, as revised).

(5) Appeals’ determination will result in one
of the following actions:

(a) district action sustained in full (the ac-
tion and the amount of tax are correct);

(b) district action sustained in part (the
amount of tax is redetermined);

(c) a decision that termination action was
not warranted (i.e., the collection of the tax was
not in jeopardy); -
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(d) taxpayer agreement with the action
taken and the amount assessed in full or in part.
(6) If the district's action is sustained in full
and the taxpayer does not agree with this deter-
mination, the taxpayer will be informed of his/
her rights for judicial review and the file will be
returned-to the district office. If the district's
proposal is sustained in part and the taxpayer
does not agree, Appeals will promptly notify the
district office so appropriate action can be tak-
en to abate the excessive assessment. In the
event the taxpayer and Appeals reach an
agreement concerning the amount of tax for the
termination assessment, the taxpayer will be
asked to pay the tax. The district will be notified
to abate any excessive tax d as deter-
mined by Appeals. If it is determined that the
termination action was not warranted, the dis-
trict will be notified by Appeals to abate the
entire amount of the assessment, release liens
and any levies, as appropriate, and effect ap-
propriate refund or credit. Upon disposition, the
Appeals Office will return the file with a reportin
duplicate to the district Examination function.
(7) If the taxpayer files a civil suit at any time
prior to conclusion of the administrative ap-
peals, the Chief of the Special Procedures func-
tion or TOC, will gather the entire file, including
the request for administrative review and infor-
mation developed in conferences, and transmit
it to District Counsel within one working day.
Administrative hearings will be suspended
pending Court Action. However, a copy of the
file will be retained to issue a notice of deficien-
cy within the required period for issuance, within
60 days after the later of the date the taxpayer
files a return for the full taxable year or the due
date of the return as extended. The 60 days
does not commence to run until a return for the
taxpayer’s annual accounting period is filed.
However, an audit of the full taxable year and
normal deficiency procedures may be required.
(8) If the issue concerning the reasonable-
ness of the termination assessment is ruled in
4

sets strict time tables on Service and taxpayer
actions. Also, certain restrictions on the type of
collection action which can be pursued have

_ beenincorporated in IRC 6863. During the peri-

od of making or hearing an appeal, the sale of
seized property is generally prohibited. This liai-
son is necessary to protect both the Govern-
ment's and the taxpayer's interest. The Chief,
Special Procedures Staff (SPS) or (TOC)
should have overall rosponsibility for necessary
liaison between the Examination, Collection
and Criminal Invostigation functions, the Ap-
peals Office, and District Counsol.

(2) Responsible Service employees must
keep the Chiof, SPS or TOC., informed of the
status of the case from the time a copy of the

- assessment files are furnished. The Chief's re-

sponsibility is strictly liaison, therefore, the re-
sponsibility for taking necessary actions on a
termination case remains with the organization
having jurisdiction for taking the required ac-
tions. In addition, the Chief, SPS or TOC, should
be kept informed at all times of what action is
being taken with respect to a protest by the
taxpayer. . : )

(3) In the event the taxpayer commences a
proceeding in the District Court to review the
action taken by the Service, District Counsel will
be notified by the Chief, SPS or TOC. The per-
son performing the liaison function shall be re-
sponsible for transmitting the administrative file
or files, including the report or findings of the
Appeals Office to the District Counsel's office.
The files will be provided within one work day.
The commencement of a proceeding in District
Court suspends any administrative review of
the taxpayer's protest.

4585.9 (11-21-60)
Abatement Procedures"

(1) The termination assessment of income
tax may be abated in whole or in part under the
provisions of IRC 6861(g). During administra-
tive reviews a determination may be made that
the nent action was improper or exces-

favor of the taxpayer or the amount
was determined unreasonable, the file should
be reviewed for development under normal de-
ficiency procedures. This may require an audit
for the full taxable year and requesting the tax-
payer to file areturn and/or preparing a *‘substi-
tute for return” if none was filed, or if taxpayer
refused to file. See'IRM 4562.4 for procedures.
A notice of deficiency would follow. If it is again
found collection of the tax would be in jeopardy
if normal procedures were followed, a recom-
mendation for jeopardy assessment under pro-
cedures in IRM 4584 would not be precluded.

4585.8 (2-9-79)
Liaison

(1) For effective administration of jeopardy
and termination assessment actions and col-
lection procedures, District Directors will estab-
lish a liaison system in their districts. IRC 7429
establishes taxpayers’ appeal rights by law and

88-539 0 - 82 - 22

sive in amount. Also, the district court may de-
termine that the making of the assessment is
unreasonable or that the amount assessed is

.inappropriate and order the District Director to
‘abate the assessment or to redetermine the

amount assessed.

(2) An abatement of all or a part of the tax
should be supported by the report of findings
and a new computation of tax. An original and
four copies shouid be prepared in order to sup-
ply a copy to the taxpayer; the Chief of the
Special Procedures function; the ARC (Exami-
nation); and the service center. The case file will

" be routed as quickly as possible using Form

3870 (Assessment Adjustment Document),
through the Chief, Quality Review Staff, of the
originating district or Prime District servicing the
originating district. .
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(3) District Court orders to abate all or a part
of the tax should be related by District Counsel
to the Chief of the Special Procedures function,
who will return any files to the appropriate Chief,
Quality Review Stalf, forimmediate processing
of the abatement. If a part of the assessment
remains, collection action may be resumed for
the balance due. If an excess collection has
been made, the service center should refund
such excess. The file should reflect any ad-
dress changes.

(4) When a termination assessment previ-
ously made has been abated in whole or in part
because it was determined that the making of
the assessment was unreasonable or that the

amount of the assessment was inappropriate,

the determination should be reviewed with the
file to ascertain what follow-up action should be
taken. The merits of the liability may be recon-
sidered in succeeding termination action for the
current year or upon the taxpayer’s filing of the
return for the current year. When the district
court order is based on a determination that the
making of the assessment was unreasonable;
that is, collection of the tax was notin jeopardy,
Form 2363 (Master File Entity Change) will be
prepared in Quality Review Staff to reestablish
the taxpayer’s filing requirement and Form
5346 (Examination Information Report) will be
prepared to ensure examination of the taxpay-
er's current year return. -

4585.(10) (8-22-80)
‘Regional Review of Termination
Assessment Cases

(1) Immediately after nent and deliv-
ery of Natice of Termination Assessment of
Income Tax to the taxpayer, copies of case files
including Forms 2644 (Recommendation for
Jeopardy Assessment/Recommendation fer
Termination Assessment) and 2645 (List of
Property Belonging to Taxpayer), examiner's
report, and the Notice with computation of tax,
will be forwarded to the office of the Assistant
Regional Commissioner (Examination) for re-
view and analysis. This review will be performed
in accordance with IRM 4877.

(2) Copies of taxpayer requests for adminis-
trative review and reports of reconsideration by
the Appeals Office will be sent to the ARC
(Examination) to be analyzed, recorded and
associated with the retained copies of the as-
sessment files. Information concerning district
court determinations and orders also will be
forwarded to the ARC (Examination). Copies of
notices of deficiency issued after examination
of returns filed by the taxpayer for the year in
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which termination assessments were made will
be forwarded to the ARC (Examination) for re-
gional review.

(3) Termination assessments mado by the
Office of International Oporations will be imme-
diately reviewed by the Assistant Regional
Commissioner (Examination), Mid-Atlantic Re-
gion. Notice of deficiency will be prepared, then
prereviewed by the Mid-Atlantic Region's Dis-
trict Counsel's Office if time permits. Copies of
files, as in district office cases, will be transmit-
ted to the National Office Examination Division
(CP:E:S:S), for post roview in accordance with
IRM 4877.

4585.(11) (s-25-81)
Foliowup Procedures and Notice
of Deficiency .
(1) IRC 6091(b) requires persons with re-
spect to whom a termination assessment was
made to file their full taxable year return with the
office designated by regulations. Section
301.7429-1 of the Regulations incorporates the
filing requirements contained in Pattern Letter
1583(P) (Rev. 8-81) (Notice of Termination As-
sessment of Income Tax). Individual taxpayers
are directed to file the returns for their usual °
annual accounting period with the office of the
District Director in which they reside. Corporate
taxpayers are directed to file in the district in
which their principal office is located. Such
place of filing is directed to provide early receipt
and time for necessary examination and issuing

‘the Notice of Deficiency within the period, 60

days after filing, required by IRC 6851(b). This
provision of the Code is expressly designed to
afford taxpayers opportunity to appeal the mer-
its of the liability to the Tax Court as early as
possible. Due to the mobility of persons and
their probable filing in a district other than in the
one initiating termination action or with a serv-
ice center, the Notice directs that a copy of it
accompany the return. Returns not identified in
time to issue a Notice of Deficiency within the
60 days after filing, should be examined.

(2) Controls of termination assessment files
must be established to determine whether or
not the taxpayer files a full year's return or the
location of the filing. A systematic search-of
filing records should be required. Examination
function has primary responsibility for doing
this. The Returns Program Manager will main-
tain a file on all taxpayers subject to a termina-
tion assessment. Information received from all
sources will be consolidated for followup. If the
taxpayer fails to file by the due date of the
return, an examination for the entire year should
be initiated. If a return is not secured, the *'sub-
stitute for return” procedures should be fol-
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lowed. See IRM 4585.(11):7 below. If a taxpayer
does file a return, but does not file it with his/her
District Director as instructed in the Notice of
Termination Assessment, Service paersonnel
have the responsibility to identify and process
these returns as quickly as possible. Returns
hand carried or mailed to district offices should
be sorted daily to spot those filed with Notice of
Termination Assessment attached or inside
and those claiming substantial refunds but not
containing payment documents. These returns
should not be forwarded to the service center
for processing along with the usual shipment
before inquiry of the Returns Program Manager
or the Chief of the Special Procedures function
or Technical and Office Compliance Group
(TOC). The Returns Program Manager should
have information on all termination assess-
ments made during the current and prior years.
The Chief of the Special Procedures function or
TOC, would have copiss of files and may have
information from the Collection function as to
the current address of these taxpayers. Collec-
tion function may have need for a current ad-
dress. Also, requests by taxpayers subjected to
termination assessments for extension of time
to file returns should be related to these Service
persons to permit followup or preparation of a
proposed Notice of Deficiency on the informa-
tion available. =~

(3) IRC 6212(a) and (b) require mailing of a

Notice of Deficiency by certified or registered |

mail to the last known address of the taxpayer.
The Notice of Deficiency required by IRC
6851(b) for the taxpayer's full taxable year (de-
terminet without regard to termination assess-
ment(s) made) with respect to which such ter-
mination assessment(s) was made shall be
mailed within 60 days after the later of the due
date of the taxpayer’s return for such taxable
year (determined with regard to any exten-
sions), or the date such taxpayer files such
return. This providas little time to locate areturn
and issue a Notice, particularly when a returnis
filed with a different district office than the dis-
trict which processed the termination assess-
ment, or with a service center. The Master File
will have a freeze code, TC 914, to prevent
posting of any return or other decument; how-
ever, to provide ample time in which to issue the
Notice, it appears advisable to prepare a prelim-
inary draft on the basis of information available.
This procedure would be particularly appropri-
ate when a termination assessmentinvolved or
included a preceding taxable year.

(4) The statutory deficiency may be in an
amount greater or less than the termination
assessment(s). If the assessment exceeds the

" corresponding deficiency, necessary steps

should be taken forthwith to abate any portion
of the excess remaining unpaid. I all or any part
of the excess has been paid, no refund should
be made until the case is closed.

(5) Notice of deficiency for the full taxable
year in which a termination assessment of in-
come tax was made, or in which more than one
termination assessment was made, shall in-
clude such income or subsequent delermina-
tion of income plus any other income and/or
deductions determined by examination to be
properly taken into account for such taxable
year. Any amounts collected as a result of ter-
mination assessment(s) shall be treated as a
payment of tax for such taxable year. IRC
6211(b)(1) relating to rules for application of the
term deficiency, provides the tax shall be com-
puted without regard to any credits resuiting
from the collection of amounts assessed under
IRC 6851 (relating to termination assess-
ments). The Chief of the Special Procedures
function or TOC, should be kept informed of -
actions taken because of the restrictions in IRC
6863 concerning sale of seized property.

(6) Under IRC 6851(b), effective for termina-
tions prior to March 1, 1977, a terminated tax-
able period was reopened each time a taxpayor
was found to have received income within the
current taxable year. IRC 6851(a)(2) as amend-

' ed provides similar treatment by requiring the

Service to take into account any prior determi-
nation with respect to such current taxable year
so that the tax determined shall be for the peri-
od beginning on the first day of the current
taxable year and ending on the date of the
determination, as though such period were the
taxable year of the taxpayer. IRC 6851(a)(3)
provides that any amounts collected as a resuit
of any termination assessments shall be treat-
ed as a payment of tax for such taxable year.
When a prior determination in a current taxable
year is included in a subsequent determination
in the current taxable year, District Counsel
should be consulted for advice.

(7) Upon filing of the full year return by the
taxpayer subject to a termination assessment,
the correct tax liability will be determined and, if
a deficiency exists, a notice of deficiency will be
issued in an amount reflecting the difference
between the amount shown on the return and
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the amount determined to be the correct liabili-

_ ty. The deficiency may be in an amount greater
or less than the termination assessment(s).
See (4) above. Therefore, where the tax reflect-
ed on the full year's returrf equals the termina-
tion assessment, and an examination of the full
year's return results in no additional tax or over-
assessment, the Notice of Deficiency, required
by IRC 6851(b), need not be issued. However,
where the taxpayer reports on his/her return an
amount of tax that is less than the termination
assessment, the Notice of Deficiency must be
issued. If the taxpayer does not file a return at
the end of the full year on or before the proper
due date, the “‘substitute for return” procedures
in IRM 4562.4 should be followed and a notice
of deficiency issued. Since no return was filed
by the taxpayer, the notice of deficiency will be
issued in an amount determined to be the cor-
rect tax liability for the year.

(8) If the taxpayer files a petition with the Tax
Court the procedures in IRM 4461.5 will be fol-
lowed. In Tax Court cases appealed to a higher
court, the procedures in IRM 4482.5 will be
followed. If the correct liability, as finally deter-
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mined for the full taxable year, is greater than