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A RESOLUTION CONCERNING REAUTHORIZATION OF THE
RESOURCE CONSERVATION AND RECOVERY ACT (RCRA)

WHEREAS, all the oil and gas producing states are uniquely

qualified to regulate exploration and production (E&P) wastes from

0il and gas operations due to their existing knowledge of and

regulatory responsibility for oil and gas conservation and
environmental protection related to oil and gas exploration and
production; and

WHEREAS, regulation of E&P wastes is an integralipart of oil
and gas conservation; and

WHEREAS, any additional federa;vregulation of E&P wastes is
unnecessary and duplicative; and

WHEREAS, the IOCC has recently adopted the report of the

Council on Regulatory Needs, which has reviewed state oil and gas

E&P waste regulatory programs in the United States, and has

established criteria necessary for an effective state oil and gas
regulatory program; and

WHEREAS, this report was developed by officials from state oil
and gas regulatory and environmental agencies, with assistahce from
representatives of industry, environmental groups, and the federal
government; and 7 N

WHEREAS,’ Iocc‘has begun new projects in conjunction with the
Environmental Protection Agency, for state program review, state
personnel training, and a data Ease of state o0il and gas
énvironmentgl regulations, and individual ;oéc member states are
being encouraged to review their own—progfams using'thé Council

report as a guideline; and
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A Resolution Concerning Reauthorization of the
Resource Conservation and Recovery Act (RCRA)

Page 2

WHEREAS, continued designation of E&P wastes as exempt wastes,

as established in the 1980 amendments to RCRA, is an essential

component of RCRA reauthorization; and

WHEREAS, without the continued description of E&P wastes as

exempt wastes, thousands of marginally producing oil and gas wells

within the United States would become uneconomic and additional

reserves would not be developed; and

WHEREAS, reauthorization of RCRA is being considered during

this Congressional session.

NOW, THEREFORE, BE IT RESOLVED that

1.

B-19

0il and gas exploration and production (E&P) wastes
should continue to be regulated through state-based
programs, without additiona; federal legislation or
regulation.

E&P wastes should continue to be treated as exempt,‘
wastes under RCRA.

The states request the opportunity to and agree to
participate in Congressional hearing on oil and gas E&P
wastes through the IOCC.

The IOCC states and governors request that close
communication be maintained with Congressi6n31 committee

and subcommittee chairmen and staff during

reauthorization proceedings.

June 1991
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A Resolution Concerning Reauthorization of the
Resource Conservation and Recovery Act (RCRA)
Page 3
5. Iocc will coordinate distribution = of technical
information and testiﬁony between oil and gas producing
states and Congressional committees regarding

reauthorization of RCRA as it relates to oil and gas E&P

wastes.
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TESTIMONY
"~ oF
_ LENA GUERRERO :
CHAIRMAN OF THE RAILROAD COMMISSION OF TEXAS
TO THE UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON ENERGY AND COMMERCE
 SUBCOMMITEE ON TRANSPORTATION AND HAZARDOUS MATERIALS
©  SEPTEMBER 12, 1991

The Railroad COmmission of Texas is the oldest fégulatory agency in.
the state and one of the oldest in the nation. We have sole
responsibility for the prevention of bollution of surface and
subsurface water. in tﬁe State which might result from activities
associated with expioration, development, and production of oil and
~gas. The Commission regulates the drilling, completion, and
plugging of all oil and gas wells; injection wells used for either
enhanced recovery of oil and gas or for disposal of oil and gas

wastes; and all other disposal methods for oil and gas wastes.

Because of our regul?tory responsibilities in the State of Texas
and the importance of the industry to our state, we are keenly
interested in the issue of RCRA reauthorization as it applies to
the o0il and gaé industry. During EPA's study and the development
of its Report to Congress on oil and gas wastes, we cooperated by
meeting with and supplying requested information to EPA and its
contractors. To ensure a factual report, we reviewed about 5,000
pages of drafts and furnished EPA with over 300 pages of formal
comments on several drafts. We were also part of the joint effort
of the Interstate 0il Compact Commission and EPA in the development
of the Study of State Regulation of 0il and Gas Exploration and
1
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Production Waste, which recommends the elements necessary for

effective state regulatory programs.

We intend to continue to cooperate with EPA in its efforts to
improve the regulatory programs for oil and gas wastes and to
participate fully in the development of any additional guidelines.
However, we feel that additional federal regulation is not
- necessary in states, suchv as the sState of Texas, where good
. regulatory programs are already established and are continuously

being improved.

We support EPA's Regulatory  Determination that Subtitle C
regulation of o0il and gas wastes would be. unnecessary and
inappropriate; would have a severe economic impact on the nation;
would not allow the flexibility necessary to address the wide range
of complex problems and management practices in different parts of
the nation; and would be impractical and inefficient by disrupting’
- and duplicating existing federal and state programs for oil and gas

wastes.

While national regulations for o0il and gas wastes are being
considered, we should not forget that any decision made by Congress
or the EPA will affect some states more thanﬁothers. Producing
wells across Texas, numbering more than 250,000, contribute about
one-third of the total production in the United States. One-third

of all the nation's strippér wells are in Texas. It has been
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estimated that 75% of all active wells in Texas are marginally-
producing wells. About 70% of the oil companies in Texas operate
10 or less wells. We must strike a balance between protection of
the environment and the public health and safety, and energy

production.

I. EXISTING STATE AND FEDERAL PROGRAMS

The EPA Regulatory Determination recognized that existing state and
federal regulatory programs are genérallyradequate for o0il and gas
wastes and any necessary improvements should begin with these
existing programs. The disposal of the largest volume of oil and
gas waste--produced water--is usually regulated under existing
federal programs under the Clean Wgter Act or the Safe Drinking
Water Act. ~NPDES programs and UIC programs,'ﬁhether directly
implemented by EPA or aelegated to the states, are satisfactory
mechanisms for regulating any waste covered under those programs.
In Texas more than 90% of the~pt6duced water is reinjected pursuant
to a federally delegated UIC program, which EPA has repeétedly
praised as being'a model program. Almost all of the rest is

discharged to Gulf waters.

" In many instances, Texas regulations for waste disposallare more
. stringent than federal regulations. - For example, Texas has been
regulating the use of surface impoundments or pits for storage or
disposal of produced water since 1969 and has strengthened those

regulations over the years. There are no federal regulations for



203

these pits.

II. HISTORY OF OIL AND GAS REGULATION IN TEXAS

The Railroad Commission's water protection program has a long
history dating back to 1919, when the Commission adopted rules
requiring fresh water be protected during drilling and plugging
operations. Since then, the Commission has adopted increasingly
stringenf and more comprehensive water protection rules.. For
example, in the 1930's, the Commission strengthened its plugging
requirements and began regulating the use of injection wells. 1In
1969, the Commission issued a no-pit order that required COmmiésion
approval forithe use of a surface pit for the storage or disposal
or saltwater. This order also prohibited dischar’ge of saltwater
without a permit. In 1965, the Texas Legislature appropriated

monies for a new State Well Plugging Fund.

The 1980 RCRA amendments directed EPA to perform a study of oil and
gas wastes and report their findings to Congress. Numerous changes
in the Railroad Commission's regulatory programs have occurred
since 1980 and contribute to the overall environmental progress
that has been made in oil and gas waste management. Texas has made
an aggressive effort to strengthen regulations and increa#e
compliance. Certain practices that were in existence in 1980 are
no longer allowed. Since 1980, amendments have been adopted to all
of the major statewide rules pertaining to water protection,

several new rules have been adopted, and additional enforcement
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authority has been granted:
1981 - the Commission amended its rules governing disposal and
injection wells to require more specific technical standards,
broader application notice requirements, and new monitoring
and reporting requirements;
1981 - the Commission adopted a new rule governing underground
hydrocarbon storage wells;
1982 - the Commission amended its rules to specify state-of-
the-art requirements for casing, cementing, drilling and
completion of wells;
1982 - the Commission amended its rule for plugging wells;
1983 - the legislature authorized the Commission to collect a
$100 drilling permit fee to be deposited in the State Well
Plugging Fund;
1983 .- the Commission was given the authority to assess
administrative penalties of up to $10,000 per day per
violation of its statutes and rules pertaining to pollution
prevention or safety, and the Commission established a legal
enforcement section to administer the administrative penalty
program;
1984 - the Commission amended the rule regulating surface
storage and disposal of all oil and gas wastes, requiring that
waste storage and disposal metho&s be either authorized by the
rule or permitted, and requiring the repermitting of almost -
-all .previously permitted pits and the permitting of several
types of pits for the first time;



205

1985 - the Commission was given the authority to require a
performance bond or other form of financial security for
closure and operation of existing and new commercial
facilities;

1986 - the Commission adopted Rule 77 in. anticipation of
federal authorization of its NPDES program (preliminary
application submitted to EPA in 1990); and

1990 - the Commission amended its ruie concerning reclamation
of crude oil to revise the permitting requirements, require a
bond or other form of security to ensure that reclamation
plants are operated and closed in accordance with Commission

rules, and require a permit for the disposal of tank bottoms.

We believe that when you look at the existing state and federal
programs for regulation of oil and gas wastes and the progress that
has been made in these programs since the 1980 RCRA amendments, it
becomes clear that these programs can be used to achieve the

desired level of environmental protection.

III. RECENT AND PROPOSED CHANGES

In the 1988 Regnlgto;y Determination, EPA did identify areas
where they perceived 5§aps" in federal or state regulations. We
have been reviewing 6ur regulatory prograﬁs since the issuance of
the Regulatory Determination and the subsequent issuance of the
EPA/IOCC Study to pinpoint areas where we needed to make changes.

Some of those -changes have already been made, such. as upgraded
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permitting requirements for surface disposal, restrictions on
disposal of oil and gas wastes in municipal landfills, increased
testing requirements to characterize wastes prior to disposal,
additional notice requirements, additional testing/monitoring

requirements, and limits on the terms of some permits.

Rule amendments are ‘currently being considered to add new
requirements for manifesting of oil and gas waste and new
requirements for rule-authorized pits. We are also strengthening

our oil spill cleanup standards.

We are also looking at our regulation of associated wastes, which
constitute approximately 0.1% to 0.4% of the total volume of oil
and gas waste. We are increasing our requirements for chemical
analysis of associated wastes for constituents such as heavy
metals, total pétroleum hydrocarbon, and benzene to better
determine the pollution potential when permits are requested for
disposal of these wastes. We are also cooperating with other state
agencies, such as the Texas Department of Health, to ensure that
tighter regulation of these wastes does not result in a shift of

the burden to another agency.

‘New legislation this year has given us the authority to make many

more of the changes we have identified. This new legislation:

‘requires that producers be in compliance with all state laws

7
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and Railroad Commission rules before new drilling permits may

- be granted;

requires proof of financial responsibility to correct or
control any pollution associated with oil and gas activities

or a demonstration of a record of past compliance;

establishes a fund of approximately $10 million a year to plug
abandoned wells, cleanup oilfield pollution that threatens
surface and subsurface waters, and increase enforcement action

against polluters;

expands the Commission's authority to regulate haulers of oil

and gas waste; and

gives the Commission the authority to develop a hazardous
waste program for certain oil and gas wastes because of recent

new EPA regulations.

In reiated areas, we have tecent1y>adopted a rule to require that
‘operators take measures to protect.migratory birds. We have.also
been working very closely with the Bureau of Radiation Control in
developing regulations concerning handling and disposal of
naturally occurring radioactive material (NORM) and will be
involved in enforcing these regulations as they bertain to o0il and

gas wastes.
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IV. SUMMARY

Most states have made tremendous improvements. in their regulatory
programs by adopting new regulations and amending existing ones,
sometimes in order to comply with new federal requirements such as
the UIC program, but in many instances because webidentified‘a
problem and were committedvtd correcting the problem to protect the

environment and ensure the health and safety of our citizens.

Industry has also made tremendous progress. They have continuously
changed their waste management practices and developed new waste
management - technology. Industry is also becoming increasingly
active vin pollution prevention through waste minimization,
reduction of waste toxicity, and recycling. Moég companies are
substituting less toxic products in 611 and gas operations,. such as
mineral oil instead of diesel o0il or nonchromium-containing
additives in drilling fluids. Products containing chromium and
- arsenic are no longer used in gas processing. The Commission has
applied for a federal grant to develop an "outreach program" to aid

smaller oil and gas operators without the necessary resources to

develop pollution prevention programs of their own.

The Report to Congress states that, although the documented damage
cases and quantitative modeling- indicate that health and
environmental damage caused by oil and gas operations by exempt
wastes tend to be associated with violations of existing

regulations, damage and risk are possible in certain circumstances
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where the practice was allowed under regulations existing at the
time of EPA's study. We agree. This is the reason that Texas has

revised and continues to revise its regulations.

Texas has had almost 100 years of experience in the oil and gas
business. We were regulating oil and gas operationsiand waste
management pfécfices decades before EPA was even created. We are
mére familiar with the oil and gas operations and waste management
practices in Texas; the characteristics of the wastes generated in
Texas; regional variations associated with oil and gas operations
in Texas; and unique problems we face in management of oil and gas
wastes in Texas. Therefore, we feel that additional federal

regulations are not required.

10
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QUESTIONS SUBMITTED BY THE HONORABLE JACK FIELDS

RESPONSES BY ROBERT KRUEGER, COMMISSIONER
RAILROAD COMMISSION OF TEXAS

Question: ."Are you éware of any human health damages from
production wastes practices which are in conformance with
existing state regulation? If so, did the state regulatory

agency respbnd to this danger by changing its reguiations?"

Answer:
I am not aware of any human health damages from production

waste practices in Texas.

Question: "Based on your knowledge of -the financial and
personnel resources of 'various producing states, do you
believe these states would be able to implement new,
additional federal requirements ‘if there is 1little or no

additional funding?"

Answer:
States are already strapped for resources to implement and
enforce their own programs. Additional federal funds would be

necessary to implement any new, additional federal

‘regulations. Moreover, if the federal requirements were

1
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unnecessarily stringent, stripper and marginally productive
wells would be abandoned by the operators, resulting in a loss
of revenue to the states that would compound the need for

federal funding.

Without federal funding, compliance with new, additional
federal regulations would divert limited state funds from
regulatory activities that 'directly benefit human health and
the environment. State funds would have to be spent by each
state to demonstrate compliance with the federal requirements,
leaving fewer funds for permitting, inspection, and

enforcement.

We are concerned that additional federal regulation under RCRA
would not be adequately funded. Federal funding of exist_:ing
programs, such as the UIC program, has not been adequate in
the past. Texas has had to pay the major portion of the cosﬁs
of implementing its federally approved UIC program. In recent
years, the federal gbvermnent has repeatedly asked the states
to do more with 1less. For example, one of the "gaps'
identified by EPA in its Report to Congress and Regulatory
Determination was a lack of state effort in the area of waste
minimization. Texas has twice applied to EPA, and has twice .
been turned down by EPA, for matching federal funds to‘help us
in developing a pollution prevention program for oil and gas

wastes. We see this lack of funding for programs required or

2
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recommended by the federal government as a growing trend that

must be reversed.

Question: "please outline the efforts of the IOGCC peer
review process and inspector trai_ning program. Who is on each

peer review team and what have been the initial results?

(See the accompanying responses on behalf of the IOGCC.)

Question: "It has been suggested that produced water pits
present a risk because federal law does not have jurisdiction
until the water is discharged, i.e., water seeping from a pit
t;'ould not be covered by regulations. It is my understanding
that Texas regulations ‘forbid migration of the water from the
pit. Produced water damage to groundwater would therefore

violate _state regulations. Is that correct?"

‘Answer:

Yes. The Railroad Commission's Statewide Rule 8, entitled
Water Protection, contains a general prohibition on the
pollution of surface or subsurface water. In addition, ‘the .

use of a pit for storage or disposal of produced water
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requires a permit. The Commission may not issue a pit permit
unless it determines that the use of the pit will not pollute

surface or subsurface water.

Question: ™Can you provide information on how other states

treat the leakage of produced water from pits?"
Answer:

(See the accompanying responses on behalf of the IOGCC.)

Question: "It is my understanding that several states have
taken action to prohibit the use of produced water pits and to
close those in use. Can you provide information on state

programs in this area?"

Answer:

In Texas, the unpermitted use of a pit for storage or disposal
of produced water has been prohibited since 1969. Pursuant to
stﬁte legislation enacted in 1983, the Railroad Commission
amended its Statewide Rule 8 in 1984 to require that all
permitted produced water pits be re-permitted under more
stringent construction, operation, and closure standards. The

amended rule requires that an applicant for an unlined pit for
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storage or disposal of produced water conclusively show that
use of the pit cannot cause pollution, either because there is
no surface or subsurface water in the area, or because the
surface or subsurface water is protected by a thick, naturally
occurring impervious barrier. The oniy pits excepted from
this stringent standard are emergency saltwater storage pits,
which may be used only for temporary storage of produced water
during emergency or upset conditions and must be rapidly
emptied. However, the Commission requires liners for any
emergency saltwater storage pits located in areas with

permeable soils or shallow water tables.

Numerous produced wéter pits were closed after 1969, and more
were closed after the 1984 amendment to Rule 8. Out of a
total of 7996 produced water pits for which renewal
applications were received after the 1984 rule amendments,
3773 have now been closed. Of the remaining produced water
pits, which have been permitted, 64% are emergency saltwater
storage pits. This pit closure trend is continuing, as
evidenced by the fact that the Commission has canceled more
perhits for produced water pits than it has issued in each of

the past two years.
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QUESTIONS SUBMITTED BY THE HONORABLE JACK FIELDS

RESPONSES BY ROBERT KRUEGER FOR

THE INTERSTATE OIL AND GAS COMPACT COMMISSION

Quéstion: "Are you aware of any human health damages from
production wastes practices which are in conformance with
existing state regulations? If so, did the state regulatory
agency respond to this danger by changing its regulations?

Answer:

I am not aware of any current waste management practices that
conform with state regulations and allow for any human health
damages. As with aﬁy industrial régulatory program, the
management practices for exploration and production waste have
evolved vith technology and science. I wouid further expéct
that, once discovered, the .state feguiatory agency would
respond to any potential human health danger. These state
agenqies are in place on behélrf»of the citizens of their

states.

Question: nBased on your knowledge of the financial and
personnel resources of various producing states, do you

believe these states would be able to implement new,

" additional federal requirements if there is little or no

additional funding?"
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Answer:

The response must be tied to the extent to which the
additional federal requirements would affect an individual
state's current regulatory program. I do know that most
states' budgets are stretched to the absolute 1limits

currently, and the last thing any state needs is to be faced

‘with meeting another federal mandate without any financial

support.

Question: Please outline the efforts of the IOGCC peer review
process and inspector training program. Who-is. on each peer

review team and what have ‘been .the initial results?"
Ansver:

The IOGCC state review proceés is not a peer review program.
The state review geams are made up of two state regulatory
officials, one representative from the enviropmenf;ai
community, and one representative from ﬁhe oil and gas
industry. This team is assisted by observers, including a

local environmental representative and local industry

representative, Department of Energy personnel, BLM, and EPA

regional representatives, if necessary. The IOGCC staff acts »

as secretariat to the task force.

~
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As of this date, the review of the State of Wyoming has been’

completed and an excellent report on that review has just been

"published. The Commonwealth of Pennsylvania will be reviewed

the first week of November, with publication -of that report
shortly after the first of the year at which time the third

state review will begin.

The IOGCC inspector training program will be conducted for the
first time October 30 and 31, 1991 in Pennsylvania. A
complete schedule for other state training sessions will be

prepared.

Question: "It has been suggested that produced water pits
present a risk because federal law does not have jurisdiction
until the water is diécharged, i.e. water seeping from a pit
would not be covered by regulations. It is my understanding -
that Texas regulations forbid miqration of the watef from the
pit. Produced water damage to groundwater would therefore

violate state regulations. 1Is that correct?"
Answer:

That is correct for Texas as well as most, if not all,‘of the
oil and gas producing states. Most state statutes or
regulations charge the agency with protection of the states'
surface and groundwater resources. It should also be noted

that most state regulatory programs require demonstration of






