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Expanding Voter Participation in New Jersey
by Frank Askin

T
he United States Supreme Court has described

the right to vote as “fundamental”1 and “the

essence of a democratic society.”2 Indeed, it

may be the most important civil right of all

because it is “preservative of all rights.”3

Despite the rhetoric, however, the fact is that

the United States Constitution does not provide for an explic-

it individual right to vote.4 While the Constitution mentions

voting rights seven times, none of those provisions grant a

right to vote to U.S. citizens. They merely prohibit discrimina-

tion in voting on account of race, gender, ability to pay a poll

tax or age. It delegates to the states the determination of vot-

ing qualifications.

As a consequence, federal voting rights jurisprudence is, at best,

muddled, relying in large part on the equal protection clause of

the 14th Amendment to prohibit states from treating one group

of voters different from others. The current test seems to rely heav-

ily on the 1992 case of Burdick v. Takushi,5 asking whether a partic-

ular voting qualification imposes a “severe” burden on voters. If it

does, then the court applies strict scrutiny review. If not, a lower

level of scrutiny is applicable, in which the burden is balanced

against the state’s valid interest. As might be expected, the severi-

ty of the burden is often in the eye of the beholder.

Looking to the New Jersey Constitution
Unlike the federal Constitution, the New Jersey Constitu-

tion has an entire chapter, titled “Elections and Suffrage,”

devoted to the right to vote. It provides:

Every citizen of the United States, of the age of 18 years, who

shall have been a resident of this state and of the county in

which he claims his vote 30 days, next before the election, shall

be entitled to vote for all officers that are now or hereafter

may be elective by the people, and upon all questions which

may be submitted to a vote of the people[.]6

The New Jersey Supreme Court has a long history of apply-

ing strict scrutiny in voting rights cases. While often citing

U.S. Supreme Court cases in support of that proposition, the

Court has emphasized reliance on the state constitution. It

has never even cited Burdick, let alone relied upon it.

In one landmark case upholding the right of college stu-

dents to elect to vote from their college dorms rather than

their parents’ homes, the Court found the local requirement

infringed the right to vote under both the state and federal

constitutions. 

The Court commented: “[W]e adopt the compelling state

interest test in its broadest aspects, not only for compliance

with the Federal Constitution but also for purposes of our

own State Constitution...”7

In adopting the strict scrutiny standard, the Worden Court

held that infringements on the right to vote are unconstitu-

tional unless the state can demonstrate that such laws are

“necessary to promote a compelling governmental interest,”

citing the U.S. Supreme Court ruling in Dunn v. Blumstein.8

Since Worden, New Jersey courts have consistently applied

strict scrutiny review to rules and regulations burdening voting

rights.9 New Jersey’s unwavering protection for the right to vote

was summed up by the late and highly respected presiding judge

of the Appellate Division, Sylvia Pressler, with these words in

Afran v. Cnty. of Somerset: “[T]he right to vote is the bedrock upon

which the entire structure of our system of government rests.”10

Proposals to Increase Voting 
in New Jersey

According to the most reliable available figures, there were

5,882,574 citizens eligible to vote in New Jersey during the

2012 presidential election, 62.6 percent of whom actually cast

ballots.11 (The turnout rate for the rest of the country varied

from 44.5 percent in Hawaii to 76.1 percent in Minnesota.)

The figures indicate there were some 2.2 million eligible New

Jersey citizens who failed to vote in the 2012 election.

Obviously, apathy and/or disillusionment with politics

accounts for some percentage of the abstainers. But it cannot

explain the 14-point difference between New Jersey and Min-

nesota.



Election Day Registration
One significant difference between

New Jersey and Minnesota is that Min-

nesota grants eligible voters Election

Day registration (EDR), while New Jer-

sey requires voters to register 21 days in

advance. Seven other states and the Dis-

trict of Columbia also allow EDR: Idaho,

Iowa, Maine, Montana, New Hamp-

shire, Wisconsin and Wyoming. North

Carolina has what it calls same day reg-

istration, which allows voters to register

and vote three days before an election.12

All of these states, except Idaho and

Wyoming, had higher voter turnout

rates than New Jersey in 2012. The aver-

age turnout rate for EDR states was some

five points higher than New Jersey’s.

Pre-registration was introduced in

the U.S. as early as 1800, but did not

become commonplace until the begin-

ning of the 20th century. The experi-

ence of states with EDR appears rather

conclusive—that pre-registration sup-

presses voter participation. There are

many reasons for this, including the

high mobility of Americans. Every time

an eligible voter moves to a new state or

a new county, he or she must register or

re-register. Polling data shows many

people fail to take an interest in elec-

tions until the last-minute avalanche of

political advertising, by which time it is

too late to register.

Experience in New Jersey shows this

is an especially onerous burden for

young people, particularly college stu-

dents. They begin an academic year

around Labor Day and have many

things on their minds other than vot-

ing. Suddenly, they discover an election

is pending, by which time the registra-

tion deadline has passed. If they do hap-

pen to sign up during a campus registra-

tion drive, they may arrive at the polls

on Election Day to discover their regis-

tration has not been processed as a

result of human error, or—especially

during a presidential election year—

because election officials were over-

whelmed by the rush of new registra-

tions. These students will be offered a

provisional ballot, which will be reject-

ed if their name is not later located in

the system.

The experience of students at the

Rutgers campus in New Brunswick has

led them to take the lead in a pending

lawsuit challenging advance registration

under the New Jersey Constitution as an

undue and no longer necessary burden

on the constitutional right to vote.13 Six

of the individually named plaintiffs

have certified they had registered to

vote prior to Election Day but their

names were not in the poll books when

they arrived to vote.

Opponents of EDR raise the specter

of voter fraud as the reason to keep the

current system. But they cite few

instances of in-person fraud in states

where EDR exists. Where there has been

voter fraud, it has almost invariably

been through absentee balloting or bal-

lot stuffing by election officials, neither

of which would be implicated by Elec-

tion Day registration.14

In fact, in most of the EDR states

Election Day registrants are allowed to

vote directly on the machines, rather

than by provisional ballot; officials in

those states use the threat of criminal

prosecution as the sole protection

against fraudulent registration on Elec-

tion Day. They have found few individ-

uals are willing to risk a prison sentence

in order to cast a false ballot. 

These conclusions are confirmed in

the findings of the New Jersey Federal

District Court and the Court of Appeals

for the Third Circuit in recent rulings in

a case involving a longstanding injunc-

tion against the Republican National

Committee prohibiting intimidation of

voters on Election Day. The Republicans

sued to lift the injunction, arguing the

continuing injunction prevented them

from guarding against fraud on election

days. The appeals court responded that

“only a fraction of…alleged fraudulent

activity was related to in-person voter

fraud,” and the “evidence...showed that

the ‘majority accused of wrongdoing

were elected officials and political oper-

atives.’”15

District Judge Dickinson Debevoise

had also noted the stakes are sufficient-

ly high to deter in-person voter fraud:

It simply is not worth it for individuals

acting alone to commit in-person voter

impersonation, which is relatively inef-

fectual for the foolish few who com-

mit it. If an imposter gets caught, he is

subject to severe criminal penalties.

And even if he succeeds, the imposter

gains nothing more than one addition-

al vote for his candidate.16

In another recent case, the Pennsylva-

nia’s attorney general’s office stipulated

it “was not aware of any incidents of in-

person voter fraud in Pennsylvania and

does not have direct personal knowledge

of in-person voter fraud elsewhere.”17

If advance registration was ever need-

ed to prevent voter fraud, the author

believes modern technology has made it

an anachronism. While old cases suggest-

ed the Legislature could condition the

right to vote on advance registration in

order to guard against ineligibles voting,18

they all predate the computer age. Today,

all registered voters are listed in New Jer-

sey’s Statewide Voter Registration System

(SVRS) administered jointly by the Divi-

sion of Elections and the county boards of

election. The eligibility of a voter who

registers can now be vetted instanta-

neously, and duplicate and ineligible reg-

istrations flagged. In fact, the states of

California and Connecticut delayed

implementation of EDR pending the

completion of their own SVRS programs.

Expanding Voter Choice
When challenged for their apathy,

many non-voters will respond, “My

vote doesn’t matter.” To which the

declarant may be reminded of the sig-
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nificant number of contests decided by

a single vote. But, as the author views it,

the truth is that much more often than

not, in the winner-take-all, first-past-

the-post electoral system, voting really

doesn’t matter.

Because of gerrymandering, there are

few competitive legislative races in New

Jersey. And despite the current popular-

ity of Governor Chris Christie, statewide

races usually favor the Democrats by

wide margins, discouraging many voters

from participation.

Some states have dealt with the ger-

rymandering problem by creating truly

independent, non-partisan bodies to

draw up state legislative and congres-

sional districts to encourage truly com-

petitive contests.

And while liberal ballot access rules

make it relatively easy for third-party

candidates to run in New Jersey, it has

proven to almost always be a wasted

vote. Many local jurisdictions, including

large cities like San Francisco, have dealt

with this problem and encouraged vot-

ing by enacting instant runoff voting

(IRV). This allows voters to pick their

second choice, to whom their vote will

be transferred once their favored candi-

date has been eliminated. This encour-

ages backers of nontraditional candi-

dates to go to the polls, while also

expanding the tallies of third-party can-

didates without their supporters fearing

casting a wasted vote.

Crime, Punishment and 
the Right to Vote

In New Jersey, individuals convicted

of felonies are denied the right to vote

not only while incarcerated but also

while free on parole or probation.

Assuming it is a reasonable part of their

punishment to disfranchise such

inmates, there seems to be no real justi-

fication for continuing the penalty while

they are back in the community and pre-

sumably being rehabilitated, according

to the American Bar Association.19

This means in any given year, there

are 60,000 to 70,000 otherwise eligible

voters living in the community after

release from prison who are denied the

right to vote. Some 70 percent of them

are racial minorities.

The legislative disfranchisement of

parolees and probationers in New Jersey

was upheld by the Appellate Division in

NAACP v. Peter Harvey, Attorney General,

and review was denied by the Supreme

Court without explanation.20 In rejecting

the plaintiffs’ disparate treatment argu-

ment under the equal protection provi-

sion of the New Jersey Constitution, the

Appellate Division relied solely on federal

law that required proof of intentional dis-

crimination. In so doing, the Court

ignored substantial authority that New Jer-

sey does not follow federal equal protec-

tion doctrine. For example, in Planned Par-

enthood v. Farmer, Chief Justice Deborah

Poritz wrote that New Jersey courts “have

not hesitated, in an appropriate case, to

read the broad language of [New Jersey’s

equal protection law] to provide greater

rights than its federal counterpart.”21

It is worth noting that a petition

challenging the Harvey decision as viola-

tive of the Organization of American

States (OAS) Declaration of the Rights

and Duties of Man has been pending

before the Inter-American Commission

on Human Rights (IACHR) for half a

dozen years. After ignoring the petition

for three years, the IACHR ordered the

United States Department of State to file

a response in Aug. 2009. For the follow-

ing year, the State Department and peti-

tioners filed dueling briefs on whether

or not the petitioners had exhausted all

domestic remedies. The U.S. has not yet

attempted to justify the provision on its

merits. The IACHR has remained silent

for the past two years.22

Even aside from the rights of parolees

and probationers, there are probably

several thousand temporary inmates of

New Jersey’s jails who are eligible to

vote but have practically no ability to

exercise their right; these are individuals

being held pending trial and those con-

victed of petty offenses.

Students at Rutgers-Newark School of

Law, acting through the law school’s

Constitutional Litigation Clinic, have

volunteered in recent years to assist

inmates at the Essex County Jail to reg-

ister and file absentee ballots where nec-

essary. While the project has assisted

many inmates, there are innumerable

barriers to reaching more than a small

segment of the eligible population.

Among those barriers is a provision of

New Jersey’s absentee ballot law that

restricts delivery of absentee ballot

applications to registered voters in the

county and limits to 10 the number of

applications each can deliver.23

A remedy for this problem would be

to place voting machines in New Jer-

sey’s jails and prisons. This would

immediately assist three categories of

incarcerated eligible voters: 1) those

who are already registered in the coun-

ty of confinement, and who would

thus be eligible to cast an absentee bal-

lot; 2) those not yet registered who are

anticipating being incarcerated

through Election Day, and would be

eligible to vote on the machine at the

jail; and 3) those who register while

incarcerated but will be released before

Election Day, and would thus be eligi-

ble to vote by provisional ballot at the

polling place for their new residence

within the county.

A provision in New Jersey’s ballot law

already authorizes county boards of elec-

tion to “select a polling place other than

a schoolhouse or public building for an

election district when the location of the

election district...with the municipality in

which the election district is located is

such that inconvenience would be caused

the voters of such election district.”24

Conclusion
For public officials interested in

assisting eligible voters to participate in
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the democratic process, the author

believes these are proposals worthy of

serious consideration. �
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