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ERIC NEISSER, ESQ.
JOHN M. PAYNE, ESQ.
BARBARA J. WILLIAMS, ESQ.

CA000053v

Rutgers Constitutional Litigation Clinic

15 Washington Street
Newark, New Jersey 07102

ATTORNEYS FOR URBAN LEAGUE PLAINTIFFS

NEW BRUNSWICK, et al.,
Plaintiffs

V.
THE MAYOR AND COUNCIL OF
CARTERET, et al.,
Defendants
0&Y OLD BRIDGE DEVELOPMENT
CORP.,
Plaintiff

VQ
THE TOWNSHIP OF OLD BRIDGE,
THE TOWNSHIP COUNCIL OF THE
TOWNSHIP OF OLD BRIDGE and
THE PLANNING BOARD OF THE
TOWNSHIP OF OLD BRIDGE,
Defendants
WOODHAVEN VILLAGE, INC.,
Plaintiff,

V.
THE TOWNSHIP OF OLD BRIDGE,
THE TOWNSHIP COUNCIL OF THE
TOWNSHIP OF OLD BRIDGE and
THE PLANNING BOARD OF THE
TOWNSHIP OF OLD BRIDGE,

Defendants
OAKWOOD AT MADISON, INC.,
et al.,

Plaintiffs,

V.
THE TOWNSHIP OF MADISON

and THE STATE OF NEW JERSEY,

Defendants
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SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MIDDLESEX COUNTY

Docket No. C-4122-73

LAW DIVISION-MIDDLESEX COUNTY

Docket No. L-009837-84 P.W.

LAW DIVISION-MIDDLESEX COUNTY

Docket No. L-036734-84 P M.

LAW DIVISION-MIDDLESEX COUNTY

Docket No., L-7502-70 P.W.



AFFIDAVIT IN SUPPORT OF MOTION
FOR CONSOLIDATION AND/OR
INTERVENTION AND FOR TEMPORARY
RESTRAINTS

STATE OF NEW JERSEY)
COUNTY OF ESSEX ;ss':

ERIC NEISSER, of full age, being duly sworn according to law,
on oath, deposes and says:

1. I am co-counsel for the plaintiffs in the Urban League
action and make this affidavit in support of plaintiffs' motion to

consolidate the above-referenced cases or permit the Urban Leagque

plaintiffs to intervene in the Qakwood at Madison action and to

restrain defendants, pending Court approval of a comprehensive

Mount Laurel remedy for 01d Bridge, from signing subdivision plats,

granting site plan approval, issuing building permits, or granting
any other authorization or approval for construction by Oakwood at
Madison; Inc., unless such approval: (a) is contingent upon
construction of 20 percent low and moderate income units as defined

in the Oakwood at Madison and Mount Laurel II opinions and this

Court's Order of July 13, 1984; (b) assures re-sale or re-rental of
such units to low and moderate income households for 30 years; and
(c¢) phases construction of those units with construction of the
market units.

2. 0Oakwood at Madison brought its action in 1970 against the

Township of Madison -- since re-named the Township of 01d Bridge --
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challenging the validity of its zoning ordinance. After extensive
proceedings, the Superior Court, per Furman, J., held the amended
1973 zoning ordinance unconstitutional. 128 N.J. Super. 438, 320
A.2d 223 (Law Div. 1974). On appeal, the Supreme Court of New
Jersey affirmed on January 26, 1977, holding that the town had
violated the state constitutional ban against exclusionary zoning

set forth in the first Mount Laurel opinion -- Southern Burlington

Cty. NAACP v, Mount Laurel Township, 67 N.J. 151, 336 A.2d 713,

appeal dismissed and cert. denied, 423 U.S. 808 (1975). The

Supreme Court further held that, in light of its extensive
litigation efforts, the corporate developer plaintiff, Oakwood at
Madison, was entitled to a specific remedy, namely, issuance of "a
permit for the development on their property of the housing project
they proposed to the township prior to or during the pendency of |
the action, pursuant to plans which, as they represented, will
guarantee the allocation of at least 20% of the units to low and

moderate income families." Qakwood at Madison v. Township of

Madison, 72 N.J. 481, 551, 371 A.2d 1192, 1227 (1977). 1In defining
“low and moderate income", the Court expressly referred at that
point to the Statewide Housing Allocation Report. Id. at note 49.
3. Shortly after remand from the State Supreme Court, after
motions by each side seeking responses to interrogatories, Oakwood
at Madison and the Township of 01d Bridge, filed on May 31, 1977, a

Stipulation of Settlement with the Superior Court in Oakwood at

Madison. A copy of that Stipulation is attached hereto and made a
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part hereof as Exhibit A. That Stipulation provides for
congtruction of 1750 units total, of which 350 were to be
affordable by "low and moderate income" households. Para. 1 and
Exhibit A. The Stipulation further provides that "All approvals of
the Township and other governmental bodies normally required of a
major subdivision and site plan are required of this corporate
plaintiff" and that "The Court shall retain jurisdiction as to site
plan, sewer, water, subdivision and building code approval as set
forth in the decision of the Supreme Court in this matter." Paras.
13 & 14. The Court never signed that Stipulation or a Consent
Decree and the docket sheet of the Superior Court in that adtion
confirms that there have been no orders or any other activity in
that case since the filing of that Stipulation of Settlement on May
31, 1977. Attached hereto and made a part hereof as Exhibit B is a

copy of the complete docket sheet in Qakwood at Madison, Inc. v.

Township of Madison as provided to me in person on March 6, 1985 by

the Clerk of the Superior Court.

4, Subsequent to entry of that Stipulation, Oakwood at
Madison obtained on June 30, 1978 preliminary subdivision approval
for development of 1750 units from the 01d Bridge Planning Board.
On August 23, 1979, Oakwood at Madison obtained final subdivision
approval from the Planning Board. The resolution of final
subdivision approval, which vested approval for 10 years, expressly
provides that it did not grant site plan approval for the low and

moderate income units. Paras. 21, 22 of Final Approval. See
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Letter of Thomas Norman, Attorney for 01d Bridge Planning Board,
dated February 22, 1985. A copy of Mr. Norman's letter and of the
preliminary and final subdivision approvals are attached hereto and
made a part hereof as Exhibits C, D, énd E. Neither the
prelimfnary nor the final subdivision approval was submitted to the
Superior Court, as required by the parties' Stipulation of
Settlement and the Supreme Court's opinion.

5. In telephone conversations on March 28 and 29, 1985,
Harvey Goldie, the 01d Bridge Township Engineer, and Henry Bignell,
the Township Planner, informed me that Oakﬁood at Madison has
recently submitted the plats and detailed plans for the first two
sections of its development, comprising approximately 120 market
units. As soon as thg sewer, water, and other relevant agencies
provide approvals and the Engineer confirms that the proposals are
in conformance with the ordinance and the Planning Board's final
subdivision approval, the plats can be signed by the Engineer and
the Chairman and Secretary of the Planning Board and filed with the
County. Once that occurs, according to Mr. Goldie, nothing further
is legally required for the developer to obtain building permits
for those two sections. Mr. Goldie further stated that a meeting
between Oakwood's engineers and the Township Engiheering Department
is scheduled for this week to go over the plans in detail. Both
Mr. Bignell and Mr. Goldie confirmed that, in contrast, the
developer would, under the Planning Board's final approval

resolution of August 1979, still have to get site plan approval
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from the Planning Board for the low and moderate income units.
They stated that to date no submissions have been made concerning
the low and moderate income units.

6. The action of Urban Leaque of Greater New Brunswick v.

Mayor and Council of Carteret, et al., No. C-4122-73, was brought

in 1973 against 23 townships in Middlesex County, including the
Township of 01d Bridge. Trial in that matter occurred in 1976
leading to a judgment on July 9, 1976 that the zoning ordinances of
01d Bridge and 10 others were unconstitutional. O01d Bridge did not
appeal that Judgment nor did it obtain a Compliance Order. On
January 20, 1983, the Supreme Court of New Jersey affirmed the
Judgment of Judge Furman in this action insofar as it found the
zoning ordinances at issue to be unconstitutionally exclusionary

under Mount Laurel. Southern Burlington Cty. NAACP v. Mount Laurel

Township, 92 N.J. 158, 456 A.2d 390 (1983) (Mount Laurel II). On

July 13, 1984, this Court entered an Order determining that the
Township of 01d Bridge's fair share through 1990 was 2135 units of
low and moderate income units and that the then-existing zoning
ordinance, enacted in 1983, was unconstitutional in that it failed
to provide the required realistic opportunify for construction of
that fair share. The Court directed the parties to seek agreement
on proposed ordinance revisions wifhin 45 days or, failing that,
the Court would appoint a master. On July 2, 1984, this Court

consolidated Woodhaven Village Inc. v. Township of 01d Bridge, No.

L-036734-84 P.W., with Urban League for purposes of ordinance
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revision and on August 3, 1984, this Court consolidated 0&Y 01d
Bridge Development Corp. v. Township of 01d Bridge, No. L-009837-84

P.W., with the Urban League action for that purpose. On November

13, 1984, this Court appointed Carla Lerman to assist in ordinance
revision and ordered the Master to report her recommendations for
revision within 45 days. On January 21, 1985, this Court confirmed
its prior oral approval of Ms. Lerman's request for extension of
time until January 31, 1985. No further extensions have been
granted by the Court in writing and no compliance recommendations
have been submitted to date by the Master. Copies of this Court's
orders of Jufy 2, July 13, August 3, and November 13, 1984 and its
January 21, 1985 Tetter are attached hereto and made a part hereof
as Exhibits F, G, H, I and J.

7. The calculation of low and moderate income households in
the Statewide Housing Allocation Report, which the Supreme Court
directed be used in providing a remedy to Oakwood at Madison, is

substantially the same as that used by the Court in Mount Laurel

II. See Affidavit of Alan Mallach, Para. 2. Nevertheless Thomas
Norman, counsel to the 01d Bridge Planning Board, in a letter dated
January 31, 1985 to my co-counsel Barbara Williams, stated that,
based on his conversations with Frederick Mezey, the attorney for
Oakwood at Madison, it was Mr. Norman's understanding that the
lTower income units in the Oakwood development would not meet Mount
Laurel II requirements, that there are no occupancy restrictions to

insure re-sale or re-rental only to qualified lower income
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households, and that there were no requirements for phasing the
construction of the lower income units with the construction of the
market units. A copy of that letter was sént to Mr. Mezey. No
reply has been received. A copy of Mr, Norman's letter of January
31, 1985 is attached hereto and made a part hereof as Exhibit K.

8. For the reasons stated here, in Alan Mallach's Affidavit,
and in the Memorandum of Law in Support of Plaintiffs' Motion for
Consolidation or Intervention and for Temporary Restraints, I
respectfully submit that plaintiffs are entitled as a matter of law
and fact to consolidation or intervention and, until a

comprehensive Mount Laurel remedy for 01d Bridge is approved by

this Court, to restraints against construction of the Oakwood at
Madison project without adequate protections to insure construction
and continued ownership by low and moderate income households as

defined in the Qakwood at Madison and Mt. Laurel II decisions.

/.
Y1

IC NEISSER’

SWORN_TQ and SUBSCRIBED before me
this 7" \.day of Apr-ﬂ(lgss.

%ﬁtvf) ’) §.§4,~ &g

Attﬂr\;y a%’taw, tate Of New . Jersey
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