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MEMORANDUM
TO: Thomas J. Hall

RE: ~ Olympia & York v.

wnship of Old Bridge
DATE:  May 17, 1985 |

ISSUE
Does the off—tract 1mprovement ordinance adopted by the Townsh}p
of Old Bridge conform to the requirements of N J.S.A. 40:55-2 and related

principles of law?

' CONCLUSION

Based on my review of applicable law, including recent developments
diScussed infra, it is my opinion that the off-tract Aimprovemént scheme adopted

by the Townshlp in Sectmn 8—2 is without legal effect since it contravenes

: hmlta'aons upon mumczpal authomty to exact mvoluntary contmbutlons outside

the scope of the general taxmg powers of a mumclpahty. The provxsmns

contamed therem are also ultra v1res and beyond the scope of the authomty

: granted to mumclpalmes pursuant to N.J.S.A. 40:55D-2. These hmltatmns are -

based upon well established principles of law, originally set forth by the New

Jersey Supreme Court in Divan Builders v. Planning Board of Tp. of Wayne, 66

- N.J. 582 (1975), which euthorize and, at the same time, circumscribe. a -

municipality's power to require contributions of developers for off-tract

improvements.



DISCUSSION
The enabling authority for municipal exactions for off-tract

1mprovements is found in N.J.S. A. 40:55-42, the off-tract improvements

provision of the Municipal Land Use Law (MLUL). Prior to the enactment of this
provision, the New Jersey Supreme Court validated the concept of required off-

tract improvement contributions in Divan Builders v. Planning Board of Tp. of

Wayhe, 66 N.J. 582 (1975). This decision also sets forth the limitations on the

extent to which a municipality may exercise this power.

In Divan, the court adopted the "rational nexus" test originally set

forth in Longridge Builders, Inc. v. Planning Board of Princeton Tp., _5‘2 N.J. 348
(1968):

[Alssuming off-site improvements could be required of a
subdivider, the subdivider could be compelled to bear only
that portion of the cost which bears a rational nexus to
-..-the needs created by and benefits conferred upon the
subdivision. : :

Dlvan, supra at 466 quotmg Longridge, supra at 350.
(Emphasis added).

: 'Although thls test is the measure for compliance with N.J. S A.
40:55D-42, the courts had not addressed the relatlonshlp between the test and
the statute unt11 Judoe D'Annunzm‘s recent Law Division Opmlon in New Jersey

Builders Association v. Mayor and. Township Committee of Bernards Township,

slip. go., Docket No. L—043391-83 P.W. (Law Div., Somerset County; February
25, 1985). In this Opinion, Judge D'Annunzio further refined fundamentai.
prmclples adopted in Divan, supra, concerning the extent to which a mumcxpahty '
can reqmre contributions of this sort of a developer. The Judge also declared
the Township of Bernards' off-tract 1mprovement ordinance to be invalid and

ultra vires. In many respects, the Bernards' ordinance, which was declared



invalid, is strikingly similar to the Old Bridge ordinance and the methodology
adopted therein. For reasons discussed more fully below, the parallels between
the erd,inances. demonstrate‘the legel deficiencies of the Old Bridge ordinance
‘and _ite failure to conform to the requiremente of Divan.

As noted, Judge D'Annunzio's Opinion evaluates the Divan rationale

in the context of the Muncipal Land Use Law (MLUL) off-tract improvement

provision, N.J.S.A. 40:55D-42, which had been enacted subsequent to Divan. The
Judge held that "the language of Section 42 is consistent with the limiting and
'restmctmg 1ang‘uage of pre - 1976 Judlctal decisions." New Jersey Builders

-

 Association, slip op. at 8. Furthermore, the Opinion defines essential terms of

| the statute.

‘An off-tract improvement cannot be required unless it is
"necessitated = or required" by the  subdivision or
. development. Necessitate - is defined as to make
 necessary; to make inevitable; to involve as an essential
= element .- or- . inevitable = outcome or unavoidable
 consequence. [citations omitted. Required is defined as
including a demand or necessary or essentxal‘ to make
mdlspenmble. [citation omittedl.

V_l_lp__eat 8.

The Opmxon; alsoaunderscores the leglslatlve mtent expressed in the

statute that "before an off—tract 1mprovement can be requxred as a condition of -
‘approval of a plan for development the relatmnshlp between the development

and the need for the 1mprovement must be clear, du'ect and substantial.” Id. at 8

R (emphasxs added).  The court found that the Bernards' ordmance d1d not
mcorporate this relationship, "a relatlonsmp which makes the need for the
1mprovement of an existing faclhty aggarent, or the need for a new facxhty
manifest." Id. (emphasis added).

’As noted supra, the similarities between the Bernards' ordinance end.

Old Bridge's ordinance are quite apparent. Both are predicated upon the full



deveiopment of. the respective townships. Both also incorporate trip generation
data based on land use types kwhich are substentially similar. The ordinances are
also parallel in their apportionment of future improvement costs to existing and
' ,futnre development.

Old Bridge's .ordinence cannot pass the test adopted in Divan, and
therefore must be viewed as without legal effect. As in the Bernards case, the
Old Bridge ordinance goes beyond that which is "necessitated or reqmred" by a
proposed subdivision and formulates an abstract method of assessment based

upon the conceptual full development potent1a1 of dxstrlcts within the Townsh:p,
theoretical trip generatxon data and "estimated" xmprovement costs.

, The assessment resulting from this extenuatxon of potent1a1 :
development lmpacts, is clearly beyond the scope of that whlch could be
considered "reqmred or necessxtated" by a development subdxvxszon. Certainly,
the methodology set forth in the "Berger Report e adopted in Sectxon 8-2 of the
Old Bmdge Land Use Ordmance, "does not rest upon a clear, direct and
substantial relatxonshlp“ between a partlcular development and the 1mprovement

" in question. Id Therefore, SubleISIOIl apphcam:s should not be further subjected ;

‘ to exactlons whlch are patently eyond the scope of leglslatwe authorlzatlon.
Smcer the Old Brzdge ordinance is substantially sxmﬂar to the
.Bez"vnards’ ordinance, partteulerly with respect to'those aspects of the Bemafds
ordinance found to be ontside tne scope of statutory authorization, its invalidity
is practically certain. ;Therefore; O1d 'Br'idge should cornsider redrafting Section

- 8-2 to comply with the limitations discussed supra.

*1Methodology for Off-Tract Pro Rata Analysis for the Townshlp of Old Bmdge,"
Louis Berger Associates, August 1980, as revised. - - '
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At issue is the validity of Bernards Township's off-tract
improvement ordinance. Resolution of this issuc requires constructiori

-of N.J.S.M. 40:55D-42, a section of the Mn.m:.cu:al Land Use Law (ML.UL)

‘which authorizes nnm:.cz.palxtles to require éevelopers to contribute to |

certain off-tract improvements.



“The ordinance, No. 672, establishes a program to determine
the amount which must be paid by a developer for off-tract irprovemcnts
as a condition of prelixninary subdivision or site plan approval. The
kordinanca isknot é mode)l of clarit‘y.v A complete understanding of the
program and its implications requires that it be read with the traffic
circuiation anmd utility service plan elements of the defendant's master
plan and with the twnéhip's off-tract improvements program as well as
"the appendices Imaae a vart of the ordinance. At the outset the court‘vs
discussion of the ordinance will be limited Lo off-tract street
J.nprovements ytl'nugh the ordinance also includes drainage facilities.

. The township's area is 24 square miles. Within its boundaries
are 16 mles of State h.:.ghways, 21 mles of county roads and 77 miles of
wu:mmshlp stmet-s and roads , Interstates 287 and 78 traverse the
tcnmsh:.p. In 1982,as a predlcate to the adoptmn of the ordinance,
the townshxp detenrtmed that full development will require the
mprovenent of oertam :coads within the tonmshlp. 'I'ne roads to be
improved are l:.sted in Table 1 of the appendix to the brd_inahce and,
include county as well as township roads. The township further -

" determined that the requisite improvements will cost $20,000,000.00 at

1982 prices. Utilizing the Trip Generation Hamibook published by the

Institute of ’I‘réxspofcation Engineérs the appendix to thé ordinance:

establishes trip generation rates for six basic uses: single farfxily,r
multi-family, senior citizen, general office, professional office_ and
retail. For example, a single family residence will generate 1.1 p.m. |

peak hour trips. Specifically it will generate 0.7 arrivals and 0.4



departures. - Similarly, a general office will gencrate 1.63 p.m. peak
hour trips per 1,000 square feet. A develooment of 100 single family
msidex}ccs will gencrate 110 p.m. peak hour trips. 'l'he. township
determined that at full development 23,700 p.m. peak hour trips ver day
will be generated. It was further determined that development in place
in 1982 genérated 7,450 p.m. peak hour weekday trips. Utilizing simple
mathematics the township determined that the share of the cost of the

roadway improvement program to be bome by general township revenues is

-

.31.4% (2__..3_75__...7'450 )‘and the share to be borne by future developers is 68.6%.

The estimated cost for the improvement of municipal roads is

$14,800,600.00. .'me general revenue share, i.e., the share allocated

to existing develogmt is 31. 4% or $4,547,000. 00.‘ The balance of

- $9,933,000. 00 is allocated to new developxrent as is the entire vrojected

" cost of mpmvarents to county roads which are to be made by the

tomsh:.p in the amount of $5 520 000.00. Therefore, the total cost

N to be bome by future developnent is $15 453,000.00.  Dividing that '
‘armuntbytheIG 250 000pm. peakhourtrlpstobegeneratedbyall S

future developnent y:.elds an assessmant of $951.00 per trm generated

by all new dgvelopment. ‘ The developer of 100 single farm.ly homes

resulting in 110 trips must pay Bernards Twp. $104,610.00 as his share '

‘of the cost of the transportation network improvement program  This

assessment would be in addition to the cost of off-tract improvements

 necessitated or required by the newdevelop:r_ent where no other property .

owners.receive a spec;Lal benefit.

In a non—re51dent1al oontext the builder of four retail stores

“of 1,000 square feet each would pay an assessment of $54,770.60 because

each 1,000 square feet of retail space generates 14.40 p.m. peak hour‘t'rips,



Plaintiff argues that this program is not authorized by the
statute and is ultra vires.. Resolution of that issue requires
‘construction of N.J.S. A 40:550-42 (hercinafter refcrrcd to as

section 42). That section was adopted in 1976 as part of the MLUL and
provides:
The goveming body may by ordinance adopt °
requlations requiring a develoner, as a
condition for approval of a subdivision or site
plan, to pay his pro-rata share of the cost of
providing only reasonable and necessary street ' -
improvements. and water, sewerage and drainage
- facilities, and easements therefor, located
outside the property limits of the subdivision
or development but necessitated or required by
oconstruction or improvements within such
subdivision or development. Such regulations
shall be based on circulation and comprehensive
utility service plans pursuant to subsections
19. (4) and 19b. (5) of this act, respectively,
- and shall establish fair and reasonable standards
to determine the proportionate or wro-rata amunt
of the cost of such facilities that shall be borne
by each developer or owner within a related and
common area, which standards shall not he altered
- subsequent to preliminary approval. Where a
.developer pays the amount determined as his pro-
~ rata share under protest he shall institute legal
. action within 1 year of such nmayment in order to
— preserve the right to a judicial determination as
to the fairmess and reasonableness of such amount. L
(footnote omitted). ; sl

E .A brief review of the state of the law regarding develooers
respon51b111ty for the cost of off-—tract :umrovc:rnnts will, bc bcncﬂ.c:.al
as the startlng point for construction of section 42.

In Dlvan Builders v. Planning BA. of Tp. of VWayne,

66 N.J. 582 (1975) the court for the first time held that the o
 Municipal Planning Act of 1953, specifically N.J.S.M\. 40:55-1.21,
' "auﬂbrized municipalities to require a developer to make off-tract

improvements as a condition of land development app'z:oval. The .



specific language of the court made it clear that reguiring an off-
+ site improvement could be justified only if there was a relationship

between the subdivision and the need for the improvement. The court's

-

language expressing its holding was:

In our judgment, the constitutional and legislative
direction to resolve questions of municipal authority
broadly in favor of the local unit, comnels the .
conclusion that, by necessary imolication,

N.J.S5.A. 40:55~1.2]1 empowers a planning agency to
require both on-site and off-site improvemnts of )
the physical character and type referred to in o -
N.J.S.A. 40:55-1.20 and N.J.S.A. 40:55-1.21,
including off-site improvements madc necessary hy
- rrason of the subdivision's cffect on lands othoer
tha: the subdivision property, provided that the
-agency acts pursuant to o valid local ordinance
containing suitable standards governing construction
and installation of improvements. [at 596}

“Having dec1ded that off—s:.te .urprovcments may be required the

e oourt devoted the balance of its opinion to methods of allocating the

oost of an off—51te mproverrent when the nnprovement beneflts ot.her
pxopertr.es in addition to the subdivision. In fashioning a qeneral'

- rule of cost allocatz.on m such cases the court borrowed from its prior

o Opm:.ons in Iongrldge Bullders, Inc. v. Planning Bd. of Princeton 1B,

52 N.J. 348 (1968) , and Brazer v. Borough of Mountainside, 55 N.J. 456
- 970). , o
° ' The planning board in Londridge roquircd the applicant to
pove a.n existi;xg hut Lmimproved road right-of-way which extended from
the northern boundary of ythe subdivision 361° north to an existing
public street. The trial court and the appellate drvision held that
‘the planoing board had no power to require off-site improvements. The =
" Supreme Court did not decide that issue. Instead it held that the

faiiure of the ordinance to establish "standards by which the cost of



off-site irvrovements mi qht be apportioned to the sulxivider on the
basxs of the bonefits Lo the subdivision” was fatal. [at 35uj.

'Ihe court furthey stated-

- It is clear to us that, assuming off-site
improvements coulé be required of a subdivider,
the subdivider could be compelled only to bear
that portion of the cost which bears a rational
nexus to the needs created by, and benefits
conferred upon, the subdivision. It would he im
permissible to saddle the developer with the
full cost where other property owners receive
a special benefit from the improvement. {at 350]

- In Brazer the piaxming board required the subidivison
appllcant to reserve a strio 50° WJ.de for the future extension of
an exlsta.ng public road beyond its cul-de-sac. The SubﬂlVlSlon in
" question bordercd the cul-—dc—sac and reservatlon of the strm would
have elmmated one of the two proncsed Jots. Brazer is not an off-
sxte mrovanent case. rbwever the court held that the planning board
could ngt requue dcdlcatlon of the strip bccause a subdivider may be
compelled only to assume a cost "'wh:.ch bears a rational nexus to the

| aneeds created by, and benef:.ts conferred uoon, the subdlvmmn'"

v 7’_1 55 N J at 466 quotmg Ionqudqe 52 ‘N. J at 350. In its decision the

g court dlscussed N.J.S. A. 40:55-1. 20, now repealed, which authorlzed 4

. plannmg boarés to requlre certaln types of :rmrovemnts. The court
?held that the statutc appllcd on]y where the proposed mmvcment is.
necessary to serve.and beneflt the subdnnded lots. Interestingly the
court then held that the aopllcant had no right to subdivide lots off
the exlstlng cul-de—sac, therefore the extens:.on of the eust:mg publlc ;
street onto the applicants lands was necessary to serve the proposed lots. |

Dlvan, Brazer and I.ongrldqe clearly and carefully limited

and reétrlcted the extent to which mmnicipalities may require mlpmvar?nts



to be paid for entirely or partially by the amplicant for development.

.Those limitations and restrictions are consistent with other judicial

decisions in this field. See Lake Intervale lomes, Inc. v. Parsippany-

— Troy Hills, 28 N.J. 423 (1958); Princeton Pes. Laﬁds v. Princeton Tpo.

Plan. Bd., 112 N.J. Super. 467 (App. Div. 1970), certif. den. 57 N.J. 291

(1971); Harris v, Salem County Planning I¥l., 123 R.J. Suver. 394 (hpp.

Div; 1973); 181, Incorporated v. Salem Cty. Planning Bd., 133 N.J. Super.

- 350 (L. DlV. 1975), aff d. in part, rev'd 'd 1n Dart, 140 N.J. Super. 247

(App. Div. 1976). ‘CE. Lmarch Corp. v. Mayor of Fnglewood,

51 N.J. 108 (1968) (one year reservatmn of 1and for public parks and

playground was a ta]flng whlch reqm.red compensat.mn) ; Battagalia v.

'Wayne 'mwnslup Plannmq Bonrd 98 N.J. Suprj}_‘_. ]._94 (Z\pp. D‘L‘!. 19¢7)

._;,(reservaf:iori of a 50' strip for future municipal road and posting of a

bond for its impfovemexit constitutes a taking without compensation).
‘I'he ymmicipa‘l Land Use lLaw was adopted in 1976 against this
‘ background of JudlClal mterpretatmn of the Municipal Plannmg Act

‘of 1953. 'I‘he leglslature is charged w1th kmmledqe oF this body of ’

o 'Jud1c1al decxsmns. Barrmgcr V. Mlele, 6 N.J. 139 (1951). It is |
reasonable to expect that a major lcglslative departure from those

2 limitations and restrictions on municipal power would be stated clearly

- and unequlvocally But that haé not occurred. In fzict, in 6ne sense,
section 42 is more restrictive than those sections of the Municipal
Planning Act which Divan construed as authorizing é-_he requirement of |

- off tract m‘provenents ‘Divan held that a xmmlc:mallty, as a condltlon
of subd1v151on approval,, could requirc off-—tract irprovements of the
character and type specified in N.J.S.A. 40:55-1.20 and 1.21. The

latter section specifically describes certain irorovements which i



e

may be roquired but its final clausce states "and such other subdivicion

irmprovements as the municipal governing bedy may find necessary in the

‘public interest." The specifically described improverents in section

l.21-are arguably within the specific languace of section 42
authorizing " street inprdven‘ents ;:md water, | .semragc and drainaqge
facilities, and eascments thercforc, ... " Howcver, section 42,
unlike its predecéssor section 1.21, does not contain an n;mibus
grant of authority to requ.:.re "such other °ubd1_w310n mrovermznts as
the mm:.c:lpal goverxung body may find necessary in the public interest".
. Furthernmore, the lainguage of section 42 is consistent with |
the lmt:.ng and restr:.c:tmg languaqe of pre-1976 judicial éecz.swns.

'I‘he statute authorlzes the mun1c1pa11ty to require a develoner to pay

hls pro rata share of the costs of providing only reasonable and

necessgx_z .:treet J.mprovenents and water, sewerage and drainage facilities

and eascarents therefore 1ocated outside the property limits of the o

: subc‘mnsmn or developnent but necessitated or reaulred by constructlon

| such amount.. * en'phasa.s supplled) ‘An off-tract imoroverent cannot be
:mev1table, to involve as an essential element or J.nav:Ltable outccne .

make indispens.ble. Ibid. WNot only is the lanquage utilized by the

’.supphed) The statute also authorlzcs a devclooer to pay thc amount
reqm.red under pmtest anc'i mstltute legal action to preserve the rlqht:’,

to a "judlmal deterrmnatmn as to the famess and reasonableness of

or m@roverents w;n.thm such subdlvz.smn or development..” (emphas:.s

retjuired'urﬂ.ess 1t is '-‘necesss.tatedor requ;.red“ by the subd1v1s:.on or

development. Necessitate is defi_ried as to make necessary; to make

" or unavoidable consequence. Webster s Third New International chtlonaq‘ s

Require is defined as includ.mg a demand or necessarj or essentlal, to

-



legislature language of limitation and restriction but it is similar

and in some cases identical to the lanquage expressed in the previously
‘discpssed judicial decisions. |

| - Section 42 expresses the 1eclslat1ve mtent that before an
off-tract improvement can be required as a COndltlon of approval of a
plan for development, the relationship between the develorment and the
need for the improvement must be clear, direct and substanéial.
Defendant's ordinance 672 and its off-tract imorovoment program ¢o not .
reqm.re this: relata.onshlp. Instead the township has subst:.tuted the
premise that all :Future develog'nent will irpact the 22 townshin made,

- the 17 mtersectlons, the seven county roads and the two county bridoes
- specified in ordinance 672 without regard to the locatien of each
dew.lonnent and its partlculur charac(.cm .:Ll(...x. I\ now devel Opment in -

i the southern tJ.p of the tovmsh:.p is reqm.red to make a f:mancz.al

contrlbutlon to the morovement of the intersection of Morth Manle

Avenue w1th State nghway Route 202 apwrox.mately nine miles to the

p north '.Ihe ordlnance s allocatlon of t.he cost of future mnrovanents i

5_,to the tmmshlp s‘,t‘:ranspo‘rtatmn network docs not rest upon a c:lcark\
,‘ d:.rec:t and substantlal relatlonshlp between a nartlcular deve}.op"ent
and ‘the mxproverrent in questlon, i.e., a relationship whlch makes
- the need for nnorovement of an exlstmg facility amnrent, or the. need . o
5y kfor a new fac,,"‘ ity manifest. Instead it rests on a cenerallzed
hypothetlcal tamshlpwz.de model and the impact of full develor:ment, '
Therefore, it 1s bcyond the authorlty qrantea by the MI.UL

. and is ultra v1res.

Havmg found the ordinance to be boyond the statutory grant

of authority 1t is not necessary to consider plaintiffs' argument that .



the ordinance is unconstitutional and arbitrary.

The orxdinance also establishes a method for allocation

of the cost of off-tract drainage control facilities. The township's |
position isy thati section 511 of its Land Development Ordinance requires
a develc)pe:r; to prevent an increase in the rate of runoff from his
property as a result of the development. In cffect, the develover
mist provide on-site run off control facilitics. Accordinqg to the
township those portions of ordinance 672 which deal with off-tract
drainage fac"ili’ties»are voluntary in that it is the developer'é -
option to pmvxde either on-sif.e'o'r off-site facilitiés. In light of
defendant's concessions it is ufmcccssaﬁy to consider the validity of

~ the off-tract drainage program at this time.. '

l o o .‘ s L . Lo e ’;
o The township also resolved an ambiguity in the forrmla it
- adopted to allocate the costs of off-site drainage facilities. The = |
- numerators in the allocation fraction refer to the increase in munoff - -
- created by the develorment and not the total nmoff coming from the
land.

- 10 -



