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o THESTATE UNIVERSITY OF NEW JERSEY -

School of LaW-Newark . Constitutional Litigation Clinic
S.I. Newhouse Center For Law and Justice
15 Washington Street. Newark . New Jersey 07102-3192 « 201/648-5687

July 9, 1986

The Honorabl e Eugene D. Serpentelli
- Assi gnnent Judge, Superior Court '
Qcean County Court House

CN 2191

Toms River, NJ ~ 08754

~ Re: W ban League, et'al. v._Carteret, et al

., G4122-73
(Qd bBridge)

_..'Dear Judge Serpentelli:

_ To facilitate the Ad Bridge case nanagenent conf er ence
whi ch has been schedul ed for Monday, July i4 at 2 p.m, we
thought it best to set out briefly our position on the matters.

raised by the letters of the attorneys for the Townshi p and
Plannlng Boar d.

V%tlands

Wth regard to the metlands i ssue, no action is required at
this time for two reasons. - First, t he agr eed- upon procedure for
revising the settlement has not yet been 1 nvoked; second,
possi bl e devel opnent |limtations posed by the metlands in no may
af f ect t he val|d|ty of the flnal Judgnent .

‘The Order and: Judgnent of REpose and the |ncorporated
- Settlenment Agreenment expressly provide a specific, detailed -
procedure that is adequate to handle the revisions resulting from -
-the wetlands problem  The possibility of revision was expresssly
~antici pated by the partles and t he metlands problem therefore,
- does not destroy the "final judgnent" status of .the O der. Under
this procedure,” the Planning Board will review the plans Lo
submtted by 0 & Y and Wodhaven (designated Plates A and B) . |If
"the Board does not approve a- Plate ~or makes nDdlflcatlons not
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acceptable to the affected devel oper, "the Court shall refer the
" matter to the Master for recommendations and shall thereafter
'schedul e a hearing to determ ne -what nodifications, if any, would
be necessary in order .to nake the Plate acceptable to the Court."
- Settlenment Agreenent, Para. V-B.3.a(d). See al so Judgnent, Para.
5. Fromthe information provided thus far to the U ban League by
the other parties, it appears that the Pl anning Board has neither
~approved nor disapgroved either Plate, but has sinply, and we _
m ght add responsibly, sought additional information and expert.

- assi stance concerning the inpact of the wetlands upon the . :
devel oprnents. If, after further presentations, the Board shoul d
di sapprove a Plate, the affected devel oper or the U ban League

. may seek review by the Court. Present indications are that all
parties are being realistic about the matter and that nost |ikely
the devel opers will be able to submt a revised Plate that not

only reflects the wetlands Iimtations but is consistent both

with the settlenent and sound planning principles and woul d be
acceptable to the Pl anning Board. '

: The second reason why no action is required at this tinme is

that the unfortunate discoverY of nmore extensive wetl ands does
ity to conply with its fair share

- obligation as enbodied in the final judgnent of this Court. The

- Settl enent A%reenent was intended to vest devel opnent rights in O

& Y and Wodhaven for 20 years, but the Tact that these -

devel opers may ultinmately produce fewer than the nunber of vested

“units does not furnish a basis Tor the Township to abrogate its

agr eement . T - ' ' _

: The 0 & Y and Wodhaven projects woul d have entail ed, on the
original estimtes, sone 16,460 total units, of which 10 percent
or 1,646 woul d have been lower incone units. But these two
deveIoPnents were not expected to produce these units, or even
nost -of them in the initial 6-year fair share period covered by
t he Judgnent. |ndeed, Paragraph 2 of the Judgnment imakes cl ear
that O & Y was expected to produce only 500 [ower incone units
and Wodhaven only 260 units of the Township's six-year fair
share of 1668 agreed to by all parties. Even the nost dire
- estimate of the wetlands problemhas not suggested that anything
l'i ke half of the. land woul d be unavail able for devel opnent, and-
- the basic planning reality is that substantial parts of the
wet | ands can be used to satisfy the necessary open space
requi renent within a planned devel opnent. -

. Thus, there is no basis at all to assune that O & Y and

~ Wbodhaven will not be able to produce their respective 500 and .
260 units within the next 6 years. At nost the wetlands problem
will reduce the total size of the devel opnent beyond the first 6
-years and result in a build-out in fewer than 20 years. |ndeed,
the whol e basis for spreading the fair share obligation anong
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ot her devel opnents and nodes was to'pfevent_undue reliance_upoh
any single devel oper, because of the possibility of economc or

. other difficulties.

_ ~In summary, the Judgnmentes spreadi ng out of the obligation
and its express provision for Court review of Planninﬂ Boar d .
action as to the two major devel opnents establishes that unknown
roblens |ike this' one were envisioned and were well provided for -
In the Settlenent Agreenent. The wetlands revisions afford the
Townshi p no basis on which to back out of the settlenent.

The Council's Fair Share - . ' '

O course, the Affordable Housing Council's circulation of
draft criteria and guidelines does not affect the final judgnent
either. The Council"s draft is expressly tentative, and .
necessarily so given the nunerous Iegal,-ﬁlanning, and concept ual
problems wth it. In any case, whatever the final regul ations, it
Is clear that the Counci|l has already dealt with the situation of
atown, like dd Bridge, that has previously had a final court
judgrment entered for this fair share period. Proposed Rule 5:92-.

 6.1(b) provides that a town which has a fair share froma court

judgnent for this period in excess of that which the Council
net hodol ogy woul d have assigned will have the excess credited
against its next fair share. The Council has not asserted, and
obviously could not in light of the HIIls Devel opnent deci si on,
any authority to nodify final court judgnents.

It is also far fromclear that application of the Counci
‘regul ations woul d be of benefit to the Township or the
devel opers. Qoviously, the Township could not pick and choose
among the regul ations. For exanple, proposed Rule 5:92-8.4 _
requires a mninmmgross density of 6 units per acre and a 20
‘percent set-aside. Throughout our negotiations, the Township
_fought vigorously against a density of that level and the
- settlenent provides for 4 units to the acre, for all PD |and, not
just O & Y's and Wodhaven's | and. Further, the settlenent .
requires onl¥ a 10% set-aside and only a $3,000 contribution per
market unit tor small devel opnents. In short, the final.{udgnent
is not.only final as a matter of law, but it is, like all good
-settlenents, a reasonable blend of provisions that accomobdat es
‘the Township's as well as the devel opers' and the W ban League's

- interests. Should the Township believe that the Judgment is other

than final or that the Suprene Court did not mean to say that a
case with a final judgnent cannot be transferred, the Wban
~League is prepared to respond to any formal notion and obtain a
~definitive legal ruling on these questions. '
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. -\ hope these comments will be of aSS|stanoe to your andr
_|n preparatlon for the conference -

- Sln erel your s >

FEric hblsser _ _
_ _ o lkbap |eague Co-Counse
cc/Ad Bridge Service List '
- Carla Lerman



 SERVI CE LIST

_Urban Leag y. Carteret, Gv C 4122-73 (Superlor Court Chancery °
- Div., M ddI esex County) (CLD BRI DGE) : :

- Jerone J. Convery, Esq.
- 151 Route 516/ Box 872 - ! -
-O.d Bridge, NJ 08857 . - 1

" Thomas Nor man, Esgq.

 -Nbdford NJ 08055

E Jackson Conmons
30 Jackson Road

Thomas HaII Esq.

" .2-4 Charbers Street
"__Princeton I\U 08540

Stewart M Hutt  Esq.
459 Anboy Avenue
Wbodbri dge, NJ 07095

~ Dean Gaver, Esq. :
- 744 Broad Street
Newar K, I\L] 07102

o _WlllamFI ynn, Escr.

PO Box 515
dd Bridge, NJ. 08577
" Frederick Mezey, Esq.

: PO Box 238 . o
~  Mew Brunswi ck, NJ 08S03



