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INTRODUCTION

Thie  Supreme Couri has held that\"the Judiciary has the
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powear, upon tramsfer, to imoose those same conditions designed to

conserve scarce rescources! that the Council might have imposed

were it fully inm operation, " Hills Developmert Co. v. Bernards,

N. J. « Blip oDe, p. B7. The Court deferred to the exoerience

and demonstrated expertise of this Couwrt to determire Lthose

contditions. Inn this porition of the decision, perhaps more than

any other, the Supreme Court demonstrates the continmuing

commitment to the principles of Mournt Laurel 11 exoressed later
in the opinion:

"Moo one showld assume that mﬁv axercise

of comity today signals a weakening of

our resclve to enforce the constitution
rights of New Jersey’s lower income citizens.
The constitutional obligation has wot
changeds the judiciary?s ultimate duty to
enforce it has rnot chahged; aur determiviat ion

to perform that duty has mnot charnped. Ic. at DI,



The Supreme Court has qnauuivucally girected that starce
resources must be preserved jf their depletiqﬁ waulg urndermine
the Courncil's task, but it has left the deter;inatimﬁ df suoh
reources to %his Court.  The threshold guestion, i.e;, GWHat =
scarce?! is a;mast impossible to ascertain in the ablsence of fthe
regiomnal and fair share determinations to be made by the Council.

This is rmot irnsurmountable, at least in the four Urbarn Ceague

CaAsEs,
The Supreme Court has made it very clear that the Council
will rot be bound by the fair share methodolovies develoapsd in

the litigation below, whicn fooused exclusively on substarndard

housing as an indicator mf neaed. However, both Mouwg Laurel 171
and the Fair Housing Act specifically refer to affodable housings
that is, housing that does rot cost more thanm 3@% of the
housenold?! s income. The Council may well find that those low
incame households forced to allocate more thar 32% of their
meager resources for housing are entitled fto the bernefits of the

Act, thus resulting in fair share runbers far greater than those



get’during the 1itigatimn.ijhoze fair share numbers; MO ECIV E T,
iﬁvéﬂiably Pepresented a compromise on the part of #he L brar
League, to which 1t is no laﬂgar b, By erncoauraging
vuluﬂﬁary plaﬁﬁiﬂg at the local level, permitting inteh41omal
transfers, and providiwg supstantial reaw subsidy money, the Fair
Housing Act provides compliance techniouwes that were not vreadily
available to the courts and has the potential to proavide for a

significantly greater fair share.

As a practical matter, however, the four Urbarn Leapue towns
are already claiming difficulty in accommodating the minimal fair
share numbers derived during the litigation by the cormsensual
mathodology. In order to avold the possibility that the
municipalities dissipation of resowrces would preclude them From
satisfyinp the fair share set by the Council, however, plaintiff

Urhan League weges the Cowt to adopt a orudernt and conservative

approach. For purposes of this application, therefore, we ashk
this Cowt at the very least to preserve those rescources

necessary for the realization of the following fair share



allocations: Cranburys: 3 Piscataway: s South

Flainfield: o s and Monroe: .



L. A DISCOVERY SCHEDULE AND A HEARING DATE SHOULD B
© BET TO DETERMINE THE CONDITIONS TO BE IMPOSED URDN
TRANSFER o

The discovery in this case is several years qldi arnc thiﬁ
Court is well aware of the oftern ravid charges in the Durgeoaning
towns which are the subject of this application. More important,
the discovery oreviausly scought did not address the questions

pased by the Supreme CTourt in the Hills Development decision. fis

.

the Court there noted:

“We would deem it urnwise to impose soecific
conditions in any of these cases without a
much more thorough analysis of the record,
including oral argument in each case orn what

conditions wouwld be aporooriate. ‘Aoprooriate?

refers yiot simply o the desirvability of

preserving a particular resogrge, but to the

opracticality of doing so, the power to do sa,

the cost of so doing, and the ability tao

enforce the conditior, Some cases May. reoguire

further fact-finding to make these determinations.

id. at 87, 88 (emphasis added).

nswers to interropatories of Cranbury, Momroe, Fiscataway

and South Flainfield are dated S/2/gv, 4/13/84 =
ard 2/3/3.1 s resnectively. / / / .5 /3/%‘4-/



There can he no guestion that further discovery and a full
evidewtiawy hearing is essential in each of the QPban League
caﬁgs. FMeior experliencs iﬂ’each af the towns may sugpest "the
desifability af preserving a particular rescurce, ' such as vacant
lanmd in ﬁi%cataway'and South Flainfield and sewage and water
canacity in Cranbury and Mormoe, Review of the record alone,
however, provides a far from adeguate means of ascertaiving the
desirability of preserving other, perhaps equally scarce
resources or of clarifying the "practicaltity . « « power , . .
cost . . . and apility to enforce" the oreservation of such
ﬁ?sauwceﬁ. These questions can only be answered afﬁer Further
discovery.

The Urbarn League respectfully reguests that this Court
establish a schedule for such discovery amd set a hearivg date
fmll@wing the ccmpletioﬁ of same. Iv aorder fta ensure that the
municipalities! ability to satisfy their Mount Laurel aobligation
is pot eroded prior to the hearing, 1t is further submitted that

in %the irnterim, there should be ro buildimg permits issued in any



of the subgect towrns for projects involvivng movre thar $ ’
vior shounld any action be taken vesting ripghts in cormmection with
any propoged development ivnvolvirng more than Cacres oe

wnits.

17. EXIBTING RESTRAINTS SHOULD RE CONTIMUED

A. The Restraints bSet Forth_ In This Couwrt’s Orders
Rated Regardirng Fiscataway. Shouwld Reaairn

I Full Forece and Effect Pernding Actiorn By The Courncil

While the decision 15 clear that the Council shall rnot be
bmuﬂd”by the previous UOrdgers entered in a matter (Id. at B83Z), it
does vt relieve any of the parties from such Orders ovendirg
review and evaluation by the Council. In fact, the contiraance
of the existing rarmrow and carefully drawn restraints is imelicit
in the decision., The Supreme Court expressiy motes the potenmtial
value to the Couwrcil of such UOrders:

At the same time, we underscore that the
agencies riow involved in this field are
free to use the records developed in litipation,

ircluding any irnterim orders or stipulat icns

itered, for such purposes as theyv deem



vaopwmpriate. (Emohasis added) (Jd. at 84

The Cuuncil'wili ﬁat be able to avail ifself of such "interim
mﬁdews.ar stipulaticrms”, ﬁf course, if they hape béen trashed
b?FGPE the Courncil is even iwi operation. Restraining owd@ﬁg
protecting certain sites, for example, will be of little use to
the Council if the sites are disposed of before the Council is in
a position to evaluate them in the comtext of Lthe "sound,
comprehensive stgtewide planning" (id. at 24) ervisioned by the
iegislature. Indeed, lifting those restraints befmr% the Council
has had the opportunity to decide whe?her they should bhe 1ifted
amount o exactly the kind of usqrpatiow of the Courncil’s
function by the judiciarythat the Supreme Court has so firmly
rejected.

Moveover, continuation of the rew restraints is
consistent with tha Gupfeme Court's dirvective ta impase "such

conditions as the trial courts may find rnecessary to oreserve the

municipalities' ability to satisfy their PMount Laursl

.y oy

aobligatior. " (Id. at I This Couwrt was doing no more than



iﬁpmsing Just such ;onditinns at the time it entered the
rastraining Orders. It was established then thaﬁ the protection
sought by means of the restraints was vital to éhe municipality’s
reglizatiaw @F its fair share. The fair share numbeﬁ
contemplated by the Court at that time, was substartially leuss
than that which may reasonably be anticipated from the Counmil,
of course, reflecting substantial comoromise on plaintiffe’ pavt
to which they are rno longer bound.  Moreover, there has
inevitably been a reduction of already limited rescurces sivece
tne entry of those restraints; in part, because of their very
limited scope.® The contirnuation of these restraints represerte
anly a bepgirming, but oruacial element of the Order to be entered
pursuant to the Bupreme Court?s mandate.

Rithouph it seems self-evident that the decision reauires

~such Orders to remain in effect pending action by the Council,

The extent to whicoh resouwrces have beern diminished because
of wilful noncompliance with the restraints in issue recuires
further discovery. As set forth inm the affidavit of Johw M.
Fayrne, Esg., submitted herewith, there have already been
incidents of such wilful worcompliance in Piscataway.



the letter of Phillip Raley, Esa., dated s attached hareto
‘és Exhibit'ﬂ,‘uw%oftuﬂately demonstrates the neeq for further
clarification, Aceordingly, it is wesmectfully.remuested that
th?s Court e#preasly continue the existing rstraints in eff@gt ihv
Fiscataway in its Urder imposing conditions on the transfer of
those matters.

E. The Ordinances #resently In Effect In
Scuth Plainfielid, Represerting The Restraints
On Certain Development, Sncoculd Alsc He Contirnued

IT1I. RESTRAINTS SHOUL.D BE IMROSED BRSED ON THE RECORD BELOW

Iv. COUNSEL FOR THE CIVIC LEAGUE SHOULD BE PERMITTED
TO CONTINUE 178 REPRESENTATION BEFORE THE COUNCIL



PFlaintiff Civic League respentfully recuests a determinatican

by this Couwrt that its cournsel, the Canstitutiangl it igation J
Qlinic of Rutgers Law School (the "Clinie™), bé.pevmittad o
caﬁtiﬂue its representation before the Council. Plaintiff
recognizes that fhis is an uwnusual reouest, but it is
necessitated by the unusual circumstances of this case.

The Conflicts of Interest Law, N.J.5.fA. S5Z2:13D0 provides in

pertinent part that:

b, No State officer or emplovee or member
of the Legislature, nor any nartrnership, fivm
or corpovation in which ne has an interest,
o any partner, aofficer oy emnloyee of anmy such
ypartmershim, firm or corporation, shall represert,
appear for, or nepotiate on behalf ﬁF, ST apres
toe represent, apoear for, or rnegotiate on behalf
of, any person or party other thanm the Btate in
carmection with any cause, oroceeding, apolication
o other matter pendinp before any State apency; * »* x"

It is assumed that the Courncil will be considered a "state
agency” for purposes of this statute. There ave wo vreported
gecisions regarding the status of Rutgers Law School colivnies For

purposes of this statute, nor has any determination ever been



made specifically concerning the Constitutional Litigation
. Clinic. ﬁ'lafé Qinswry UOpinion repgarding thé<Rgtgev5 Wiomen® o
Rights Clinic, hpwevef, pives rise to the pwssisility that
pléintiff’s écuﬂsel conld be deemed “state officers or emmlayeea“
subject to the pfoviﬁians of the cited statute and thus precluded
from continuing their representation of the Civie Leapue,

While the basisg for that opinion is dubious at best, it i
is properly within the purview of the cited statute because of

the urnigue circumstances of the PMount Laurel litipation. It 1s

respectfully submitted that the cuestion of the Clirnicis

gont inuwed Pepresentation of the Urban League before an
administrative body that did rot evern exist at the time the
Clinic.was retained is so clearly beyond tge soope of that
statute. The situation in the matter of the Rutpers Wonen?a
Rights Clinic was plainly distinpuishable from the case at har.

Here, unlike there, a statute was enacted creating the Raenoy in

guestion after the retention of the Clinic and after vears of



litigation. Irdeed, even after the creation of the Council it

émuld ruot héve béeﬁ foreseen that any of the Urbgn Leangue mattmw%
would be transferred there.

It is wéll established that a Court has jJurisdiction to'vula
om a conflict of interest issue arisino during the course of
litigation. It is especially appropriate for this determination
to be made by the trial court where, as here, that Court fully
aporeciates the myriad complexities which must be mastered if
there is to be adeouate representation in this case.

It is plain that the evil sought to to be avaided by the
Conflicts Btatuta.dues ot —— and conld not —-- exist here. its
primary purpose is to regulate and control "the activities of
legislators,istate officials and employees in their private
business and commercial contractual dealings with the State.
Attorney General’s Formal Opinion No.o 18 (13873).  As the Court

noted in Kndinoht ve Margate, 86 M. J. 374 (1381):

"There can be no eguivocation on the
point that the New Jersey Conflicts of

Interest Law, as most recently amended, vitally



serves a significant povernmental purpase.

T

etorerertsonan

paramount obhiective of the Conflicts of

Interest Law in neneral is to 'evsure bropriety

and preserve public conmfidence! in poverrnment.

Iits prohibitimﬂs, applicable to a wide spethum
of publeil officials and employees, include

accepting gifts for favors, outside representation

o A matiter dealt with ivn _an official capacity,

and_voting on subiects in which the official has a

peEcurniary or personai interest. (Citations

Qﬁitted) (ld. at 383

Here, the Clinic plainly has neither a persornal rnor a pecuniary
intgrest in the proceedings before the Council. iournselse? onmly
interest is in asswing adeqguate representation for its client.
As this Court is aware, the Clinic is rnot even recgiving a fes in
connection with its representation of the Civie League, a
rionprofit organization reoresenting the interests of lower ivcomes
households.

Inn fact, the Civic League’s inability to afford an attorney
may effectively preclude its continued participatiom in this
actior. As set forth in the affidavits of Jeffrey Fogel, Esa.

o

argd C. Roy Epps, submitted herewith, it appears that the Civic



lL.eague will;have v lawyver unless the Clinic is vermitted to

continue its representation.

Ivi Hovens, Ing. v. Secretary of Interior, %1; Fo.2d 12m8 (3d
Ciwr 1983), tﬁa United States Court of Appeals for thé Third‘
Cireuit fFound thét evern assuming that the contirnwinmg
representaticon would vialate disciplinary rules, disouwalification

|

is "mever auwtomatic” and it would be denied where it would be
"neither Just rnor fair to the parties involved. " Id. at 1&13.
Here, of course, there can be ro sericus guestion of any
disciplinary rule violatiOﬁ. Moreover, as set forth above, only
the most narvow technical construction could give rise o a claiw{
2f viclation under the New Jersey Conflicts of Interest Law.
Evert 1f such constructicon were imposed, however, it is

respectfully submitted that under the civcumstarnces here,

disgualification shouwld wvot follow.



