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SUPREME COURT OF NEW JERSEY

DOCKET NO. 16,492 TERM 79

URBAN LEAGUE OF GREATER NEW civil Action
BRUNSWICK, et al., .

e

Plaintiffs-Petitioners,

V. Sat below:
] Honorable Joseph Halpern, J aA.D.
THE MAYOR AND COUNCIIL OF THE Honorable John L. Ard, J.A.D.

BOROUGH OF CARTERET, et al.,

Honorable Melvin P. Antell, J.A.D.

Defendants-Respondents.

PETITION FOR CERTIFICATION TO
THE SUPERIOR COURT, APPELLATE DIVISION

INTRODUCTION

~ The class action whic@ is the subject of this appeal con-f.
stitutes a challenge to the land use policies and practices of 23
suburban municipalities of Middlesex County. */ The suit was filed
in July 1974, eight months before this Court issued its landmark

opinion in So. Burl. Cty. N.A.A.C.P. v. Tp. of Mt. Laurel, 67 N.J.

151 (1975) (hereafter Mt. Laurel). Plaintiffs, on behalf of low

and moderate-income persons, charged that the zoning ordinances, 20
policies, and practices of the defendants were exclusionary, in

violation of the New Jersey Constitution and state and federal laws.

*7 New Brunswick and Perth Amboy, the County's older central cities

n which the lower income and minority populatlon is disproportionately
confined, were the only munxcxpalltles in Middlesex County not named
as defendants.



After seven weeks of trial, on May 4, 1976, the trial judge, the
~ Honorable David D. Furman, J.S.C., rendered his decision in the
case, holding that the zoning ordinances of 11 of the defendant

municipalities were constitutionally invalid under Mt. Laurel. */

Urb. League New Bruns. v. Mayor & Couh.‘Carteret, 142 N.J. Super. 11

(Chc DiVO 1976). . .
On September 11, 1979, the Superior Court, Appellate Divi-
sion, per Judges Halpern, Ard, and Antell, reversed the trial court,

without remand, ruling that both the plaintiffs and the trial court

had employed an improper demarcation of the geographical boundaries
of the region and that proper definition of "region®" is essential
to proving that a municipality's zoning ordinance is unconstitutionally
exclusionary.- In so ruling, the Appellate Division expressly de-
cided not to remand the case to the trial court. %/

"Plaintiffs submit this Petition seeking reversal of the
Appeliate Division's decision. In support of this Petition,

plaintifﬁs_argue,yas follows: |

o First, an accurate demarcation of the geographical boundaries
of the region is not an essentiai element in proving the constitu-
tional invalidity of exclusionary zoning laws.

Second, both the plaintiffs, and the trial court, defined

the region~-the area from which the population of Middlesex County

- */ Eleven other defendants were dismissed after they agreed to
adopt appropriate amendments to their zoning ordinances. One de-
fendant was dismissed outright during trial.

~**/ In so deciding, the Appellate Division assumed that a "new
“trial" would be required. Slip Opinion at 18. Because the record
of the seven-week trial contains abundant evidence on the issue of
region, see discussion, infra, a remand to the trial court would
necessitate that little, if any, additional evidence be presented.

w2-



would be drawn absent exclusionary zoning--as extending far'beyond
the confines of Middlesex County; alone.

Third, even if Judge Furman erred by demarcating thé.
geographical boundaries of the region'too narrowly, that error
was not prejudicial. ©

Fourth, in view of the fact that this Court's decision in

Qakwood at Madison, Inc. v. Township of Madison, 72 N.J. 481 (1977)

(hereafter Madison) was rendered more than eight months after Judge

Purman's decision in this case, the Appellate Division should have,

at the least, remanded the case for further consideration in light 1(

of the Madison decision or for additional evidence, if necessary.
FPinally, this Court should grant plaintiffs' Petition in that

all the requisite grounds for Certification have been met.

' QUESTION PRESENTED

The question presented by this appeal can be stated as
follows:

7 "15'the definition of "region” essential to a trial court's

determination that a zoning ordinance is unconstitutionally ex-

clusionary?
: /
POINT I. DEMARCATION OF A REGION IS NOT AN ESSENTIAIL ELEMENT OF 2(
‘ " PROOF THAT A ZONING ORDINANCE IS UNCONSTITUTIONALL
 EXCLUSIONARY. ‘

In its September 11 opinion the Appellaté Division ruled that
*the definition of ... a region is essential to prove that the de-
fendants exclude [low and moderate income] housing through their
choice of zoning policies...." Slip Opinion at 17 (emphasis
supplied.) On that basis, the court concluded that, since the
trial court had improperly defined the region, its holding that the

zoning ordinances of the 11 defendant municipalities were uncon-

— -3~



- stitutionally exclusionary had to be overturned.

In Mt. Laurel this Court set forth the basic principle

governing plaintiffs' burden of proof in exclusionary land use
cases: .

[Wlhen it is shown that a developing municipality
in its land use redgulations has not made realistical=-
ly possible a variety and choice of housing, includ-
ing adequate provision to afford the opportunity for
low and moderate income housing or has expressly
prescribed requirements or restrictions which , 10
reclude or substantially hinder it, a facial show-
ng of violation of substantive due;process or equal
" protection has been made out.... :

67 N.J. at 180-18l1. (emphasis Supplied) Judge Furman followed
this>principle in the instant case by analyzing, in meticulous
detail, the various ways in which the zoning laws of the defendant

municipalities precluded or hindered the provision of low and

: ﬁoderate-income housing. 142 N.J. Super. 28-35.
- Iﬁ reaching his decision that the defendants' zoning laws
. Were constitutionally invalid, Judge Furman found a "pattern of . . 20
-dwindling lbw and moderate—-income housing opportunities™ in

Middlesex County, 142 N.J. Super. at 20. He discussed the "over-

whelming needs for low and moderate-income housing in the State as

a whole,” 1Id. at 19, needs which this Court in Mt. Laurel,

characterized as "desperate". 67 N.J. 158. He then described the
housing conditions in Middlesex County:

Minimal modest lot single~family housing has been

built. Housing congestion is worsening in the

urban ghettoes. New mobile homes are prohibited

in all municipalities. Thirteen municipalities 30
have enacted rent control ordinances in response

to the multi-family housing shortage. Vacancy

rates are low. Despite overzoning for industry,

new industry is reluctant to settle in the county

-~ because of the shortage of housing for its workers.



Experts for various defendants acknowledged a sub~-
stantial market and a pressing need for new low and
moderate housing.

142 N.J. Super. at 20. Judge Furman concluded: "In Middlesex

County, the shortage of low and modefate—igcome housing iskcritical."
Id.

In short, Judge Furman was not determining the validity of
the defendants' zoning laws in a vacuum, or in the context of a
§eographigal area in which the population was well housed or where
- the need for lo& and moderate-income housing was minimal. Rather} 10
his ruling was based on a careful consideration of the reality of
a "critical" housing shortage in Middlesex County, a rapidly grow-
ing urban county. */ Thus no matter how broadly or narrowly the
region for Middlesex County is geographically demarcated, there is
no question that a substantial need for low and moderate-income

housing exists, a need that cannot be met, in large part because

of the defendants exclu31onary zonlng laws.

P WL RIS T o T L A R Rr- S e Sl
‘

PRLAE R

In overturnlng the trial court opinion, the Appellate
Division did not even consider Judge Furman's specific determina-
tion that the defendants' zoning laws were unconstitutiohally in- - 20
valid. Rather, the sole basis for the Appellate Division's
decision overturning Judge Furman's holding thatthe defendants'
zoning laws are constitutionally invalid was that he had not

properly defined the geographical boundaries of the region.

%/ Middlesex County has consistently applied for, and received,
unds under the federal Housing and Community Development Act, -
42 U.S.C. 5301, et seq., as an urban county.

-1



Plaintiffs submit that this ruling by the Appellate Divi-
sion, if permitted to stand, would introduce a new element to
plaintiffs' burden of proof in exclusionary land use cases, an
element never before required by this Court or any other court.
Plaintiffs further submit that this ruling is in direct conflict

with both Mt. Laurel and Madison, the two cases in which this Court

has determined the constitutionality of the zoning laws of develop-
. ing municipalities.

Neither in Mt. Laurel or Madison did this Court require

Qpecific demarcation of the region as a necessary prerequisite to
a jﬁdicial finding that a zoning law is unconstitutionally ex-
clusionary. Indeed, in neither case, did the trial court even
attempt to deﬁﬁrcate the geographical boundaries of the region.
Yet, in both cases, this Court upheld the trial court's holding
that the zoning laws of the respective defendant municipalities
_were invalid.

In Mt. Laurel, the trial judge considered the validity of

the defendant's zoning law strictly within the context of Mt.
Laurel, alone. Indeed, the Supreme Court, per Justice Hall, ex~
pressly noted that the trial court's holding "was limited to Mt.
Laurel-related low and moderate income housing needs." 67 N.J.
at 189. Nonetheless, this Court affirmed the lower court's ruling
that Mt. Laurel's zoning law was invalid.

Similarly, in Madison, this Court specifically noted that
‘®the trial court did not specify the precise boundaries of the
applicable region...." 72 N.J. at 498. 1Instead, the trial judge--
Judge Furman--had "merely described the pertinent region as thg

area from which the population would be drawn, absent exclusionary

-fe
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zoning." Id. This Court upheld Judge Furman's ruling that Madison
Township's zoning law was invalid. The Court held that the Town-
ship's ordinance was "clearly deficient"”, Id. at 543, stressing
that the trial court was not required:to "“specify a pertinent

region." Id.

Plaintiffs argue that, as‘in Mt. Laurel and Madison, failure -

to demarcate the geographical boundaries of the region does not

- nullify Judge Furman's ruling that the defendants' zoning laws are

constitutionally invalid. As this Court made clear in both cases,
precise demarcation of such boundaries is not an essential element

pPrerequisite to a judicial determination of constitutional invalidity.

"POINT II. PLAINTIFFS AND THE TRIAL COURT BOTH VIEWED REGION,
o IN THE MT. LAUREL SENSE, AS EXTENDING BEYOND THE
BOUNDARIES OF MIDDLESEX COUNTY.

The Appellate Division determined that Judge Furman incorrectly

defined thé region in this case as coextensive with Middlesex County,

10

-and that this was, in.large part,.a result of plaintiffs! deficient. . ...

proofs. Plaintiffs contend that they and the trial court both viewed

region, in the Mt. Laurel sense, as extending beyond the boundaries
of Middlesex County.

Both during and after trial plaintiffs maintained that the region
was larger than the county. For example, in their post-trial brief
plaintiffs included a sectioﬁ entitled, "The Defendant Municipalities
All Are Part of Middlesex County, Which Is the Relevant Geographical
. Unit into which Radiates the Low and Moderate IncomeMHousing Need

of the Larger Region." In that section plaintiffs stated:

20



[A)ls plaintiffs pointed out in their
Brief, the relevant region in this case is
. not the County. Rather, the region is defined

functionally, in terms of the housing need,

both within the County and radiating into

the County from outside. Plaintiffs' Brief

at 23. The importance of the County itself

lies in the fact that it is the relevant

- geographical unit into which the regional low

and moderate-income housing need radiates. - 10

Plaintiffs' Reply Brief at 44-45. */
' This broad concept of region is replete in testimony and other

evidence contained in the record. For example, Ernest Erber, one
of plaintiffs' expert witnesses, stressed throughout the course of
his testimony and in the numerous exhibits he prepared that were
admitted into evidence, that the relevant region extended well beyond
.the boundaries-of Middlesex County. **/ 1Indeed, this point was under-
scored through defendants' cross—examination of Mr. Erber:

Q: Now, you gave some testimony as to the _
- . reglon in which we live. 1Is that correct? - 20

- . . e ags vt et s AL A B e heit e aech b e D g B En gl e YD e e A e
e e Fee bt e Sk ,_:.,A. . YeS¢ B T P e A A e LA T e T ARAHIT) :

Q: And it's your opinion that the region is
Middlesex County?

A: Well the region is the New York Metropolitan
Region.

In this brief plaintiffs underscored the fact that in Mt. Laurel
is Court made clear that the applicable region is not confined to
county lines. Plaintiffs also used and supported the trial court's
definition of region in Madison.

** /See, e.g. P-21: Journey to Work in the Tri-State Region, June 30
1964; P-22: Table B-2, Preliminary 1970 Census Journey to Work,
Including Outside the Region; P-23: Interim Technical Report Number
4088-6051-6556, Transportation, The Link Between People and Jobs. A
Profile of Low Income Households in the Tri-State Region, June 1968;

-* P=27: Substandard Housing in the Tri-State Region, June 1968; P-33:
Housing Needs for the Tri-State Region; P-38: An Analysis of Low

and Moderate Income Housing Need in New Jersey, New Jersey Department

of Community Affairs, Division of State and Regional Planning.



Q: The Region is not Middlesex County?
A: No.
T-Feb. 17-17~12 to 17-20

*® * *

Q: Would you agree or disagree with the
statement that the location of actual
or prospective employment centers and
availability of transportation facilities
are among the major considerations in the
. location choice of the working population?

A: I wouldn't disagree, no.

Q: How about the quote, "Rather it is the area
from which in view of available employment
and transportation that population of a
township will be drawn, absent invalid
exclusionary zoning."

A: I would agree with that.

Q: The source of that is, I think, Judge Furman.

A. What's that?

?

I think that's Judge Furman.

T-Feb. 17-136-22 to 137-11 */

Thus, contrary to the Appellate Division's view, plaintiffs
consistently took the position that the relevant region, in the

" Mt. Laurel sense, extended beyond the boundaries of Middlesex

County, alone.

f]gfﬁ addition to testimony, other evidence was introduced which
showed the patterns of commuters into Middlesex County of those who
do not live in the County. Some of that evidence was used by

Mr. Erber to formulate a fair share model. ‘



Judge Furman's positibn is entirely consistent with that of
plaintiffs, as maintained throughout trial and as expressed in
their post-trial brief. 1In his opinion, he made it clear that,
for purposes of determining housing need, the "region" extended
beyond the confines of Middlesex County. ﬁor example, in his
~analysis of the low and moderate-income housing need projected
to 1985, Judge Furman specifically included the need for housing

"for most of those filling new jobs in the county." 142 N.J.
ISuger. at 36. This obviouslyrincludes those persons now residing
outside the County, who would be seeking housing within the County
because of new employment opportunities. Judge Furman further
found that "Middlesex County is part of the New York metropolitan

- region." 142 N.J. Super. at 21, and that the County was a region

*within larger metropolitan regions®. 1Id. at 22.

In short, Judge Furman,. in determining housing need, plainly
considered a region larger than the County itself, from which the
prospective popﬁlatidn of the County would be drawn. This is the

teaching of this Court's opinion in Mt. Laurel, with which Judge

Furman was thoroughly familiar. It is also the teaching of the
opinion in Madison. Furthermore, it is exactly the formulation
Judge Furman used in his trial court opinion in Madison, which
the Supreme Court affirmed.
In Madison Judge Furman stated:

The’region, the housing needs of

which must be reasonably provided

for ... is in the view of this

court, not coextensive with
Middlesex County. Rather, it is

10
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the area from which, in view of avail-
able employment and transportation, the
population of the township would be

drawn, absent invalid exclusionary zoning.

128 N.J. Super. 438, 441 (Law Div. 1974) It is inconceivable that

Judge Furman, the author of the broad definition of "region" in

Madison, would suddenly restrict that definition to the County, alone,

especially in the context of a county-wide suit in which Madison
Township was again a defendant.
Judge Furman did, however, use the term "region" in a second

gense. This use was not as a term of art in the Mt. Laurel or

Madison sense, but rather to establish that Middlesex County,

“for the purpose of this litigation," 142 N.J. Super. 22, was

the relevant area into which the population from the larger region
would be drawn. This second use of the term "region” is also
consistent with the position of plaintiffs, asAekpressed in their
- post-trial brief. It derives from the fact that the suit was
'county;wide, involving as defendants 23 o
| Middlesex county. */

The trial court was concerned in this case, not with the
ptoblem of exclusion from a single municipality, but with the
aggregate or cumulative impact of exclusion from a large number of
municipalities throughout the County. As Judge Furman éxpressly
recognized, the exclusion here is "compounded in effect”. 142 N.J.
Super. at 25. As Judge Furman also expressly recognized, Middlesex

Countylis "an integrated economic and social unit, Id. at 21l.

*/ As plaintiffs acknowledged during oral argument, our appellate
brief, submitted in August 1976, did not adequately draw a distinc-
tion between these two uses of the term, thereby contributing to
the confusion concerning the regional concept in this case. For
this reason and because of the importance of this case for future
exclusionary land use litigation, if this petition is granted,
plaintiffs will move this court for leave to file a short supple-
mental brief,

f the 25 municipalities in

- 10

20
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For these reasons and the fact ;hat 23 of the 25 municipalities in
the County were defendants, Judge Furman saw Middlesex County as

the geographical unit into which the population of the larger region
would be drawn. That is, Judge Furman was concerned here with
determining the defendant municipalities' fair share of the present
and prospective regional need for lo& and:moderatevincome housing.
It was in this second sense--for purposes of fair share-—-that Judge
Furman stated Middlesex County was a region. */

POINT III. EVEN IF THE TRIAL JUDGE ERRED BY DEFINING THE
- REGION TOO NARROWLY, THE ERROR WAS NOT PREJUDICIAL. 10

In the preVious section, plaintiffs showed that both they and
Judge Furman viewed the term'region--the area from which the popu-
lation of Middlesex County would be drawn absent exclusionary zoning--

as extending beyond Middlesex County. But even if the trial court

.viewed the region as restricted to Middlesex County, alone, plaintiffs

contend that the error was not prejudicial and should not be grounds

for reversing the trial court's decision that the defendants' zoning
laws are constitutionally invalid. o L. ..

o 'géfﬁ £hé;é§idegée and Judge Furman's opinion demonstrated that
there is a critical need for low and moderate-income housing.in 20
Middlesex County, a need that cannot be met, in large part because of
the defendants' exclusionary zoning laws. According to Judge Furman's
éstimate, the need, within the 11 defendant municipalities, alone,
projected to 1985, was more than 18,000 new units. If, indeed Judge
Furman demarcated the region too narrowly, then, if anything, he

underestimated the unfulfilled housing need caused by defendants'

exclusionary zoning laws. Under a broader geographical demarcation,

27 As Judge Furman correctly observed the County has been designated

a Standard Metropolitan Statistical Area (SMSA) by the federal Office

of Management and Budget. Twenty of the municipalities joined in an 30
application for federal funds under the Housing and Community De-
velopment Act of 1974 as an "urban county", and the County Planning

Boa:d has developed a county-wide master plan.



the need for low and moderate-~income housing in Middlesex County,
the shortage of which he accurately described as "critical," would
be even greater and the correctness of his ruling that the de-
fendants' zoning laws were unconstitufiona@ly exclusionary would
be underscored even more.

»

The 1978 Statewide Housing Allocation Report for New Jersey, -

prepared by the New Jersey Department of Community Affairs (DCA),
démonstrates this point. */ Under the DCA plan, Middlesex County
is included as part of an eight-county region. Under this plan,
Ehe total housing need to be met by the 11 defendants by 1990
(34,860 additional units) is nearly twice the number (18,697) that
Judge Furman estimated by 1985. Further, under the DCA plan, all
but two of the 11 defendants are assigned fair share units in
greater numbers than those caiculated by Judge Furman. **/

Thus, assuming Judge Furman did designate Middlesex County as
the region, rather than a larger geographical area, that error was
harﬁless. Certainly it was not, as the Appellate Division ruled,
an error that calls for reversal of the trial court's ruling that

the defendants' zoning laws are unconstitutionally exclusionary.

“#7 The 1976 DCA Preliminarv Housing Allocation Report, a preliminary

version of the 1978 Final Report, was cited numerous times by the

Supreme Court in Madison, supra, 72 N.J. at 528 n. 35, 531-532 n. 37,

535 n. 42, and 538 n. 43.

::/ : grial Court D.C.A.
Cranbury ‘ 1,351 units 679
East Brunswick 2,649 iy 3,083
Edison 2,625 : 8,023
Monroe 1,356 2,325
North Brunswick 1,513 1,604
014 Bridge _ 1,634 4,684
Piscataway 1,333 5,299
Plainsboro 1,333 624
Sayreville 1,661 2,321
South Brunswick ' 1,486 3,213
South Plainfield 1,749 3,000

-13~
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POINT IV. THE APPELLATE DIVISION SHOULD HAVE REMANDED THE
CASE FOR FURTHER CONSIDERATION, IN LIGHT OF THIS
"COURT'S LATER DECISION IN MADISON.

The Appeliate Division in reve;sinq the trial court's
decision, refused to remand this case to the trial court because
the region, which it viewed as an essential element of the case,}bad
been incorrectly defined by the trial court, and because plaintiffs
had failed to carry their burden of proving the relevant region beyond
the confines of Middlesex. Plaintiffs maintain that, even if the
Appellate Division's decision was correct, the case should have been 10
remanded to Judge Furman for further consideration.

At the time of trial, the only authoritative guidance for both

the parties and the trial court as to the issue of region was this

Court's opinion in Mt., Laurel. It was more than eight months after
Judge Furman's decision in this case that this Court issued its long-
awaited decision in Madison. In the course of ltS lengthy and de-
tailed opinion, this Court provzded needed clarlflcatlcn on the
definition of region for purposes of determining housing need. Since
neither the parties in this case nor the triai judge had the benefit
of the Madison opinion, reliance on that opinion by the Appellate 20
Division called for a remand to afford the trial ﬁudge, at the least,
an opportunity to reconéider his decision in iight of recent authority
from this Court. 1In addition to the extent that the Appellate Divi-
sion viewed plaintiffs' proofs as insufficient, plaintiffs should have

been allowed an opportunity to supplement the record in light of recent,

nl‘wk
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clarifying case law and other significant developments. */

In declining to remand the case, the Appellate Division stated

‘* as its reason:

-

.

.T0 do so would merely serve the purpose of
allowing plaintiffs to pursue a theory
which they eschewed in an earlier trial on

an issue as to which they had the burden of -
proof.

8lip Opinion at 18. In support of its refusal to remand, the

Appellate Division cited one case, Budget Corp. of America v. 1<

De Felice, 46 N.J. Super. 489 (App. Div. 1957). Plaintiffs point

out that the decision not to remand in Budget Corp. was made in a

factual and legal context entirely different from that in the instant

case.

In Budget .Corp. the decision not to remand was made only after

the court had previously ordered a remand for additional findings of

_fact. Thus the appellant had already had a second opportunity to

present evidence sufficient to satisfy its burden of proof. Accord-
1n91y[:the céurﬁisaw no equitablé feason to afford appellant stiil
another chance, especially since the legal burden of proof had never 20
been in doubt.

In the instant case, by contrast, plaintiffs' legal burden of

proof on the issue of region was far from clear at the time of trial.

;7 Among the significant developments subsequent to Judge Furman's
ecision in this case is adoption of the final State allocation

plan developed by the Division of State and Regional Planning in

the Department of Community Affairs (DCA). In Madison this Court

stated that it might conceivably view a region constructed pur-

suant to such a plan and fair share allocations derived from

. that region "as meriting prima facie judicial acceptance." 72 30
N.J. at 538. 1In the final state plan Middlesex County is included

in a region with seven other counties: Bergen, Essex, Hudson,

-Morris, Passaic, Somerset and Union.

-
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Plaintiffs' one opportunity to present their proofs was well be-

fore this Court, in Madison, provided needed clarification on the
issue of region. 1Indeed, the Madison decision intervened betﬁeenv:
Judge Furman's decision in the instant case and that of the Appellate
Division. Thus, neither the parties, nor 3udge Furman had the bene-
fit of the guidance afforded by the Madison opinion in either develop-
ing their proofs or in éetermining the precise part that region

played in satisfying plaintiffs' burden of proof. For this reason,

plaintiffs contend that, unlike Budget Corp., this case plainly

calls for a remand. - 10
~ Plaintiffs further stress that the adverse effect of the

Appellate Division's failure to remand the trial court will be no
- less than monumental. This litigation is a certified class action

under the New Jersey rules. Accordingly, the result of the Appellate
Division's opinion is to immunize the defendants' zoning ordinances

from legal challenge by lower income persohs. The result of the
Appellate Division's decision not to remand:the case to the trial

court will inevitably be to render the guarantees provided by the

Staﬁe Constitution without meaning or effect for the thousands of

low and‘moderate income persons who are seeking decent, safe, 20
affordable'housing in Middlesex County. These guarantees will have

simply been rendered judicially unenforceable. */

¥/ In its September 11 decision, the Appellate Division also ruled
at the trial court erred in dismissing plaintiffs' claim of racial

discrimination under Title VIII of the Civil Rights Act (the Federal

Fair HouSLng Act), 42 U.S.C. 3601 et seq. Slip Opinion at 6-7.

The panel's reversal without remand, therefore, precludes plaintiffs

from pursuing this additional claim for relief.

=16~
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POINT V. CERTIFICATION SHOULD BE GRANTED BECAUSE THE
GROUNDS FOR CERTIFICATION ARE FULLY MET BY
THIS CASE.

The New Jersey Court Rules Governing Appellate Practice set
forth the grounds upon which certification may be granted by this
Coﬁrt. R. 2:12-4. These grounds aré; (1) that the appeal presents
& question of general public importance which has not been but
should be settled by this Court; (2) that the decision under review
is in conflict with a decision of the same or higher court or calls
for the exercise of this Court's supervision; and (3) in other 10
matters, that the interest of justice requires certification.
flaintiffs respectfully submit that this case fulfills all three
grounds for grantihg cegtification. */

A Question of Public Importance

The nature of this case is such that it necessarily involves
a question of great general public importance. This Court has
explicitly recognized that decent shelter is a fundamental right.

In Mt. Laurel, the Court stated, "There cannot be the slightest

- ' doubt that shelter, along with food, are the most basic human needs."

67 N.J. at 178. The Court also stated: '20

««+As a matter of policy, we do not

treat the validity of most land use

ordinance provisions as involving matters

of constitutional dimension; that clas-

sification is confined to major questions

of fundamental import.... We consider

the basic importance of housing and local

regulations restricting its availability

to substantial segments of the population '

to fall within the latter category. 30

67 N.J. at 175.

f? In addition, plaintiffs submit that this case involves é
substantial gquestion arising under the State Constitution,
which would permit an appeal as of right. R. 2:2-1(a).



This case concerns the denial of that fundamental right.
The mechanism by which that denial is effected is exclusion of
lower income persons through locél zoning regulations--exclusion
not merely from a single municipality'but from nearly all of
Middlesex County. Thus, the case is uhiqué-because the injury to
plaintiffs results from the aggregate or cumulative effect of the
exclusionary policies of all the defendant municipalities.

The specific question before this Court is whether demarcation
6£ the region is an essential element in the determination that a
zoning ordinance is unconstitutionally exclusionary. The effect of 10
the decision of the Appellate Division on this issue is to impose
thié new element on pléintiffs' burden of proof. Dispositive
resolution of this issue, not previously addressed by this Court,
is of great public importance.

The Decision Conflicts With Existing
Case Law and Requires This Court's Supervision

As discussed earlier, the opinion of the Appellate Division
in this case conflicts with prior decisions by this Court, speci-

fically Mt. Laurel and Madison. In neither case did the trial court

specifically or accurately demarcate the geographical boundaries of 20
the region. Yet in both cases this Court sustained the trial court's
determination that the zoning ordinance was unconstitutionally ex-
clusionary. This Court should decide the instant appeal so that the
conflict between the Appellate Division's ruling in this case and

those of this Court in Mt. Laurel and Madison can be resolved.

The Interest of Justice Requires Certification

The Appellate Division's decision to reverse the trial court,
without remand, will result in incalculable harm to plaintiffs and
- the class they represent. The injury derives from several cir-

-18~

T ST S ST S L Y - -




cumstances peculiar to this case.
Pirst, the Madison decision, upon which the appellate panel

relied, was decided by this Court more than eight months after
Judge Furman's decision in this case. Neither the parties, in
presenting their proofs, nor the trial judge, in considering his
decision, had the benefit of examining the Court's opinion in that
case. The interests of justice require certification to clarify
the law in this vital area of concern in the State, and to permit
the parties and the trial court to proceed with full guidance from
the Court. | : 10

_ Second, because this case is a class action and involves the
whole of MiddlesexlCounty the adverse impact of the Appellate
- Division's deé%sion will be enormous. Pursuant to that decision,
the defendants' zoning ordinancé, which Judge Furman determined to
be unconstitutionally exclusionary, will be rendered immune from
any further challenge by lowér income persons. Further, tﬁe practical
result will be that the municipalities in Middlesex County, one of
the fastest growing counties in the state, will be allowed to main-
tain exclusionary zoning ordinances, while municipalities in other
counties may be held judicially accountable for constitutional - 20
violations. The interests of justice require certification so that

this unfortunate and inequitable result does not occur.

¢

CONCLUSION

For the reasons set forth above, plaintiffs reépectfully urge
the Court to grant this Petition for Certification. Plaintiffs
seek reversal of the decision of the Appellate Division insofar as
the Court found an insufficient definition of region and overturned
the trial court's findings that the zoning ordinances of the

-l9-



defendant municipalities were exclusionary.
Should this Court determine that the Appellate Division's
- decision is correct and that definition of region is essential
| to proving that a zoning ordinance is unconstitutionally ex-
clusionary, plaintiffs request that this Court remand the case
to the trial court for further consideration in light of the
opinion of this Court in Madison and the instant case.

Respectfully submitted,

-t %U/M%
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. Chaneery Division, Furman, J. &

ced

12 SUPERIOR COURT OF NEW JER® Y, 1976,

Crl, l.ea#ne New Iiruns. v. Mayor & Uoun. Uarteret, 142 N.J.Buper.

SYNOISI¥

Individuals and nouprolit corporatiorﬂ brought action

against communities in particular county challenging validity -

of their zoning urdinauces on basis of their exclusion of low
and moderate income housing units. T+ Superior Court,
ot plaintils
had stawling to assert state constitutic. .. ciallenges: that
11 communities” zoning ovdinanees Wer invalid l:cm'u.fo
they did not permit the communiues to accept their fuir
sirere of the lew and moderate income housing needed in
the pemion: aud thai coch of the munivipulitics would be
re-]uiaw"-l tu tezone u order o permit it to arcept & an("i('flf
numbor of such units so that the total number of units avail-

~ able in the regiun would meet the projected need for such

housing in the year 1935.

3
Order accordingly. .

ha T NN

1. Zening U )

Individual pinintitfs as nonvesidents of sarious communi-
tes larked standing to vrge federal conatitutional and
statioss infiensies i municipa? weeing bet thay did have
stnns}in;} to pursue state constitutional ohjections hased on
faiinr of the communities to make provisions for their fair
Gree of low and medeate income housing. '

8, Zuning €213 ..
Civil rizina organization,.a aonprofit corporation, had

standing to parsie state constitutional challenges to zoning .

ardinarers of vorions eommunities hased on allegrations that.
the communitics failel to make provisions for their
fair «hare of low and moderate income housing.

3. Partics 210

White person who could not find adeguale Jow income -

honsing in the couaty,

4

. .

black who could not find adequate:
maderate income honsing in the counnty, hlack wh.o was’

.

o Sevta e

-
.

-
-
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. e
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14
- g

- could not find equivalent housing in nonsegregated neighbor- -

'CHANGERY DIVISION. | 13

152 N.J. 8uper.  Urb, League New Bruos. v Mayor & Coun, Carteret. :' ) e

aduquately housed in the eity in which he lived but who

hood. and white who objected to racial and economic imbalance
in the community in which he lived could maintain elass ac-

- tion to challenye various zouning ordinances adopted by mu.

_nicipalities based oa contention that the municipalitics were

.. not accepting their fair shaie of low and moderate income -

familice. B $:32-1(n). (1Y (3).
4. Civil rights <213.13(0)

Although evidence showed that impact of low Jdensity

zoning was most advorse to hiacks and Hispanies who were
dispropoitionateiy of low and mederate income, evidence was
insufficient to show that there was deliberate or svstematic

exclusion of minorities by communities through adeption of . .

their zoaing ordinances. 42 T. §. C. A. §§ 1981, 1582; Civil

Rights Act of 1965, § 801 er seq., 42 T. §. /. A. § 3601 et-

§eq.

5. Uhnited States 82

County which was a standard metropolitan statistical
aren. which had 20 of its 23 municipalitics joining in a
community developmeat black  grant  application  under

Wterms of the ITousing and Community Development Mct,

which had a-county mastcr plan, and which was withia the
swoep of suburhia was a “region™ for purposes of d-termic-
ing il the various communities were a!farding apportunitics

" for their fair share of low and moderate income housing.

Housing anl Community Development Act of 1974, § 101

et ey 32 U080 0Ll § U0 b seq.

‘6. Zoning <63 ,
Comununily which hiad a populalion of over 7,000 in &

Cneteeessquare mile area. which had 42% low aml moderate income

e
P
.

households, which had lexs than 20 acres of vaca Tand, and

~

which had no patently exclasionary provisions in its zoning | ..
.+ ‘ordinance was not unconatitutionally denying opportunicy -
:+"y, for its shure of region’s low and moderate income housing.

'YX

e

T T
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14 SUPERIOR COURT OF NEW JERSEY, 1936.

1428, /. Super.

b, League New Cruns, v, Mayoe & Cong., Carterct.

for ivcal tax®hen21it purposes,

T Municipal corporations €600
Zouing- €210}

Municipality is not exempt from constitutional standazds

of reasonabicuess iu its soniug or from requivenent that it
accept o fair share of low ml nilerate jucowme l\ouﬂmg
gimply becanse it is not a developing community.:

8. Municipal corpamtions =600 _

Past exclusionary practices of two communities could
Kot shield them {rom their cbligation to meet faiz share of
regivral heusing needs for low and moderate income liouse-

* holds.

-8

Zoning 11

Wher a muhicipality is zoned Io. indeslry and commerce
it must zpue to permit ade-
quah- housing within tl'c meaps bf .the employees jnrolved
i such uses, * '

10. Municipal corporaticns <600

tileren communitics which prcudﬂd ample vacant land
for 2.000 or mes: units of low.2nd moderete income housing
at densities of five to ten units per acre were “develeping
municipalitics * for purposes of New Jersey Supreme Court

decision dealing with ccnstitutional obligation of manicipale : -

iticz 1o accept their fair share of low und wodarnte ivcome
housing.

.

11, Zoning 61t

iy r"rpmu in cach ol n conunupilivs, evidence of zonuiy

reamchons in tens of lob size and dcn:ntv coutained m :

ordinances of cach ul' {he il ommunitive. evidence of overs
zening for industrial purposes in cach of the 11 comnuunities,
and cvidence of the number of substandard housing unit«

.

Fvidence of acreagze availuble for developmient for houic

© Amd units ocuxpud by houselelds requiring governmental
housing subsidies iu cach of the 11 commuaities demou-
straled that their zoning ordinances weve constitutionally -

. v
L oem ® s o
3 e )

P
Y oL

-
-

- s munity

L.

R ‘" CHANCERY DIVISION. © "~
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. 14AN.J. Swper.  Urb, League New Druna. ¢, Mayor & Coun. Carteret.

18,

iuvalid Lecause they did ot atlow for cuch of the communities -

to accept its fair share of low and moderate income housing
in the region.

12 Munivipal corporativus 2600

Absence of sewor utilitics is not per se an emmptxon from -

requirement that community accept its fair shere of low
and noderate ucome hetsing tnits.

13. Zeving 121

Lleven muaicipalities which were found to have zoning
ordinances which were invalid bocanse they operated to ex-
clude iow and moderate income housing from the com-

inceme housing waits to provide, along with suck units arail-
a2 in other communities in the region, for the needs of the
region as projecled to exist in 1933; approvals of multi-

would be ilivected to rezone in order to permit esch
- community to accopt suilicient number of low und modarate ”

~family projects could impose mandatory mirimums of -

low sad moderate income units with siensity incentives hemg
sot if the comimunitivs so desired.

Ms. Marilyn J. Morheuser andh\Mr. Martin E. Sloane, of
the New York bar, admiited pro has vice, and Mr. Dapiel A.
Scaring. of the Maryland lar, adwiiled pro hue vice, for
plaintiths (Messiz, Buumugart and len-Asher, attorneys).

Mr. Peter J. Selesky for defendant Muyor und Council of

- the Borough of Carte r-*t

My, William (!; Moran, Jr. for dvfend'mf Township Com-

. mittes of the 'l‘ownchm of Cranbury,

Mr, Dernis J. Cummins, Jr. for defendant Mn;or nnd
r'mmcll of the Dovough of Dunellen.

Mr. Bestram B, Buseh for defo'xdunt Township ("omnntlee
of ibe Township of East Brunswick, .-

.
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16 SUPERIOR COURT OF NEW JERSEY, 1976,

K
s

Urh, Lengne New Bruns, v. Mayor & Coun. Carteret. 143 N.J. Super... .« °

Mr. Roland A. Winter for defendant Tm"ﬁship Committee
of the Townskip of Fdison.

Mr. Richard F. Plechuer for defendunt Mavor and Couneil
of the Burough ot llelmetta.

Mi. Lawrence Lerrer for defendant Mayor and Council

of the Borough of Highland Park. .

Mr. Guido J. Brigiani for defendants Mayor and Conneil of
the Porough of Jamesburg and Mayor and Council nf the
Berough of Sputswoad.

Mr. Lowis J, Alfonso for defondaut Township Committee .-

of the Town.-,hip of Madisan (Old B:'i-loe):.

fr. Murtin \. Sprivzer for dch. wnt Mavor mul Coum.xl
-~ Barough of Metuchen,

Mr. Edward J. Johnson,
A'anreil of the Revovgh of Middlegex,

¢ Me, Charles V. Eooram for an Jendant Mayor aml Couneil
of *Lie Barouzh of Jilltown,

Mv. ‘Tkomas R, Farino, v, for Jefendun{ Township (‘om' ‘

wittee of the Towuship of Monroe.

M. Jdoseph I, Taens and M. Leslie 8, Fefkowitz for dps

feudant Township Committee of the Township of North

Brunswick,

Mr. Daniel N, Rernstein for defendunt Pownship Commit:

Aee ol the Tow ushlp of Piseataway.

Jr. for defendant Maynr and ;

Mr. Juseph L. Stonaker for defendant ‘Township Commxt-

. tee of the Township of Plainsbora.
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N CHANCERY DIVISION.

_' 148 N.J. Bxper. Urb. League New Breny, v, Mayer & Coun. Carteri

Mr, Alan J. Karcher for defendant Mavor and Coun

~of the Rorough of Sayreville,

Mr. John J, Vail for defendunt Mayor and Council of t
City of South Amboy.

Me, .'u.d.c W. Crider for defeadzat Township Comitte
of the Township of South Brunswick.

»

Mr, Sarford E. Cherniu for defendant Mavor and Counei

. of the Borough of South Plainfield.

. Mr. Robert C. Rafano and Mr. Gary M. Schwarta for de-

" fendant Mavor and Council of the Borough of Seuth Pn'er.

Mr. Arthar W, Burgess and M. Bam’ H, Shapiro for de-

. “fendant Township Committve of the Tow uship of Weod-

bridge.

Mr, Gitbert L. Nelsen for thnd-p'lrty defendant City of

' . N““' IN;I"*W |‘l\

Mr, Frank J1. Jess for third-party defendant City of Derth
Ambuy.

Mr., William J. O’Shaughnessy for intervenors (Mesarn, -

Clapp & Eiconberg, altorneys).

Fersax, J. 8. C

complaints against the cities of New Brunswick and Terth
Awhey wers dismiscod after trial, The remedy ught by

- plaintiffz is an allocation to each municipality of s fuir

¢hare of low and mederate-income housing to meet the county-
wide need. Plaintiffs vely on So. Burl. Cly. N.A.LC.D. .
Mt. Laurel Tp., 67 N. J. 151, cerl. den. 423 U. 8. #na ar

‘ Plaintitfs attuck the zoning ordivance -
. of 23 of the 25 municipalities of Middlesex County g un-
constitutionally exclusionary and diseriminutory. ‘Third-party ..

.
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~.who sue individually

South Prunswick, the predominately white munivipality

18 SUPERIOR COURT OF NEW JERSEY, 1976.:

N. J. bupw.

Urh. League New Tiruns, v. Maror & Coun. Curterit. l

8. CL. 18, 46 L. Ed. 2 28 (1976), which imposcs on a devels

upmc wunicipality, the obligation to provide by land use regu-
lations for it fair shave of the present and prospective re-

gional need for low and medevate-income housing.

[1] PLiintitfs comprise an organization and five persons
and as representatives of others similarly
The standing of ll plaintits is challenged. Under

sititated,
C. 8,490,935 8. CL. 2193, 45 L. i,

Warlth v. Seldin, 422
I3 (1973). the individual p

ties in municipal zoninyg, Dut their standing as nedresidents
o pursue state constitutional objections is sustained in e,

Lasrel, supre: 67 N, J. at 1539. The standiag of the three .

orgavizations which were plaintills in Vi l..::rrl was not at
issur and ot pu=sed on in Justice Hall's oninion.

[2] Plainti't Urhan Leagye, of Gréater New Brupswick
~xevks honsing for its members aned others. mostly blacks and

Hicpanics, thravzhout the connty aud elsehere nearby, en-
vousireing rebuil and delavs, Under the liberal eriteria for
stupding which prevail in this State, »tanding must he ae-
verded o plaintil Urlan Leagre, Crescent Pie. Tenunls

Asn v, Realty Ly, Corp. of N. ’i'., 53 N J. 68 (19:1).

[3] No monetzcy or other specific recovery and po coune .

w@ !l dve far maintaining class wctions are rougint. Unques.

Liorathles  sume

son. a blark, who cappot find adequate moderate-incone
hensing in the vounty tor his fanniy of 13 plaintitt "Tip-
pett, 2 black, whese family of five is adequately hovsed in

- New Branswick but who caunat find equivalent honsing in

an unsegeemated  neighbesinod, and * plaintiff Tuskey. a
vhite, wha ebieets to fhe mcinl and seanomie imbalonen in

which he resides with hi= family, including two children

atiending publie scheol. The elasy actions are maintainable

wder R, {:3?-1(1\) and (b) (3).

laintiffz as nourcsidents lack
statling to vrge faderal wn.~rm.uon:tl and latutory infirini-

oliwrs ure shndiaely situated (o plaindiff.
Champion, a white, why cannot find adequate low-income. -
kousing in the county for her family of three; plaintift Den-

in

.

w

IRETIGE ek L
- - .. " ..
~.‘ J&.._ . ‘::
PN -

’

RN

‘.
ik

-

“provide housing for sevior citizens and fa=
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.

RENI R

Urh. Lengue New Brune. v. Mayor & Cags. oameret. Iﬁ N.J. Super,

[14] .\t the close of plaintilf’s preafs the conrt dismissed
the cause of action for willul r.m-xi Jiserilaination. The

Cimpnet of low-density zoning is mos: e"’verce to blacks and

Ilispanics, who are disproportionatels < low and moderate-
income, But no eredible evidence o¢ Izliherate or systematic
exclusion of minorities was before the scrrt, That dismissal
miet result in the dismissal alay o2 %2 -’w de eouns dor
vioiation of Federal Civil.Rights dens 42 [. 8. C, . §§
1932 and 3691 el scq. )

The challenge to the exclusivnary ssrects of defandants’
zoning oriairences renaini. Al thes: tranches of governe
mesnt Im\o recoguized overwhelmicg —..d: for low and niod-
erste-income housing in the Stewe 32 3 whole,

Tn Exceutive Order No. 33, dated A7wil 2, 1996, Gowrnor
Byree stated that ‘

® * ¢ there esisty u savious wboriag: <f efequate, sa’s aed sanie
tary bousisz gccommodations for masy Scusebolds at rents and
prices they can reasenally afford, espacialr for low and moderate
licome bouscholls, newly formed hozseY:lis, sevior citizens, and
henerliadds with ehildeen,

Tho Legislature in the preambie %7 sbe New Jersey Hous-
iug Assistanee Bond Act of 1973, L. 3833, e 207, § 2(0),
e a linding:

Despite the exlstence of numernus t‘.»&u'-l prorrams doddzned to
Lire of low and wmoderate
incrme. construction and rehabilitative 2§ sceh bousing uplts has
pot procecded ar a poce suflicient to peiile for the bousing need
of the Siate,

In Mi. Laurel Justice Oall coneizded that

There Is oot the slightest doubt that New Jersey bas been, and
continues fo be. fneed with a despercte ased far housing, especially
of decent living secummodutivoy ecouuc..utr uuntablc for low aad
mcul-rnte incumne fumilien, [60 NooJ a3

Other. tecent Jogislation dcahn" wita the hout ing shoriaz,;e
is set out in M1, Laurel at h!). :
N .



L2
. fawily housiug.

' i,-' ol

20 SUPERIOR COURT OF NEW JERSEY, 1976,

Urb. Leagzue New Lruns v, Mayor & Coun, Casterct. 142 N, J. Super. -

In Middicsex County the shortage of low and moderate-
fzcome housing is eritical.
of new johs in the county increased by 2.2 times the
ber of new housing

From 1960 to 1950 the number-
nume,
units, and the aumber of emplovees in
the eounty residing outside the county irereased by 2016z..

In 16569 the total vacant land in the connty was zoued

for industes, 22.9% for onec-acre or larg:
2135 for less than one-quarter acre single-
and 2.15¢ for multi-family housing. Ten
zoning countywide was markedly more ex-
for industrr, 33.5% for onc-acre or larger

fanrily. housing
vears later the
clusionapyy ll.'."‘.'
siugle-family hou. using. 4.94
sin: 'l--hn-rh hoysing. and 530,

for less than one-quarter acre
for multi-family housing. ..

.=ng1cf

«

The pattern of m\mdlmg liw and nioderate houszing op-+

puituuities has continued in the county ¢
mal medist ot <ingle-family hous .nrr'h'a boen built.
iny congdestion i \..l»\n shettocs. Neow
mwhile homes are prehibited in &l muaicipalities.
municipalities Lave enacted cent eenitenl ardinances in ve-
spouse to the multi-funily housing shortage.t Vaecancy vates
are “hespiic wverzuning tor industry, new industry is

Woyla u..., it il

Joow,

creluctant to siithe in the eaunty heeause of the shocinge of.
Experts for various 1fendants ave
need for:

housing for it~ workers,
knowiedged a sabstantisl markst
now low aad puaderate housing,

and u pressing

The issue whether Middlesix Couaty is a housing region

-|-fn|hrm\u~ Locause of the adoption of h.e term
“pegion” in ML Lauwreel. Housing which must he afforded by
a developing muuicipality is define? as its Lair seare of the

gince 1970, Mini-
Homns-

Thirteen.

preseut and prospeetive regional need. 1n Qakwood at Madi-"

S ——

st Drwiswloh, Fdioon, Ilighla m‘l Dack, Mctochen, Middleserx,,
Perth "Amboy, -
Muntelpn]

New  Wreanswick,  North  Mrunswick, O3 Dridge,
Pisentnway, Sayeeville, South Rrenswick, Woadbridge,
police poover to enact rend eontrel ordinances wus uoheld tn Ingana-
mord . Fort Lee, 62 N, J. §21 (1073), because of the eritival hous:
ing need. )

o h

:
-\
o

..

. ..
- % ,
.o,"o.'.\‘_é-. '

~ therefore naconstitutional.

s o Stundard Metropolitan Statistical Area
- United States Office of Management and Dudget. Such an,

. . . 3

. ' CHANCERY DIVISION. - ..

142 X.J, Suger, Urd. Lesgue Now Druas. v. Mayor & Coun. Carteret.

- gon, Inc, v, .\Iadi'sau Tp., 117 XN. J. Euper. 11( Law Div.

1971), certif, granted 62 N. J. 185 (1972), on remand 128
NoL Super, 425 (Law Div. 19741), this court struck down

a zoning ordinsuce which faiied to provide for a fair pro-

portion of the housing needs of the muuicipality’s own popu-
lation and of the rezion, holding that it was in derogation
of the giaeml \w‘ll.sr(\ enegmpassng heusing neads end
Justice ]Inll roted iz Mt Laurel

LJ

rhl\
from sitnation to situation and prodably
werve to furnish the answep in every casp,

compexition of tue applicable ‘rezion’ will neceswarily vary
no hard and fast rule will
{67 N. J. at 1891
Middlesox -County is part of the New York metropolitan
region.  Piainshoro and Cranbury and portions of South
Brunswick and Monvoe to the southwest of the county ere
in"some measuare also part of the Philadelphia metropolitan
regivn, Those areas look predeminately towards Trenton.
Princeton d Hightstown s Meicer Coanty for loxai
shopping und services, In the north of the county South
Plaivfield. Duncllen and Middlesex and portions of Piscat-
awiy nd Fdison Jook predominately towards Plainficld in
Union County for incal <hopping and sexvices. The halance

of tha comnty js oviented within the county, townrds New

Bronswick, Porthi Awboy or elsewhere, for local shopping
aml servioes, ,
(3] Regions ave fuzzy at the bordees, Middlesex County

aren s speeified as an integeated coonomie and social unit

with a lurge population nuclens, Twenty of the 25 munici-

palitivs joined in a Community Dcw'lopnwnt Block Grant
application as an “urban county” under the vegulations of

. the Housing uud Community Divelopment Act of 1974, 42

G800 4, § 5308 e seq® A county master plan and a

—————

SEdison, New Irunswick, Pertk Amboy, Sayreville and Wood-

Lridie submitted thelr separste anplientions as "enutlement fou.

nicipalitics.” - ot

. et
.

!-‘ »
.

as fixed by the -

.

2. a0l
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SUTERIOR COURT OF NEW JLaSEY, 1936, .

’

o

wealth of applicabile statistics are available through the

. Urb. Leazue New Rrura, v, Mayer & Coun, Carteret, 132 N.J. Supers - .

county planning board. Some one cmplm'ed in any municie

may seek honsing in any other munici-
palisy, and someone residing in any numnicipality may seek
emiplovment in any other mun m;mhtv lesidenee within
walking distance of the place of eniployment, or within the
same mnnicipality, i no lor.-wr a desideratum. Nor is the
availability of public transporiation a major facior. The
county is crisserossed by arterial highwags, including the
New Jersey Turnpike anid the Garden State Parkway,
hitity by eutemoehile is the rule. A large proportion of even
the fow-incoms wage earners within the county ewn auto-
anghiles ami mauy of those travel rezularly 20 miles er
“mwre to their places of arployment. Tie entire county is
within the s"'cch of =iburhia.
for the p-.nlms.! of this litigntion, within las

“c..

roor mctrmohmn

Fges
recions, i sustained,

(% ta compiianes with L l.:.uu! plainrifs umderionk
to cstublish by o prima facie showing that cach of the 23
detendutet musicipalities” zoning ordizances -was constitn-
tionallv inveiid beesuse of {wilure to provide for u faic
shrre of the bow and mederatodncome housing noeds of the
Thar burdsn was met as to. 11 municipalities, as
analyzed Tl wis granhed an euliigne
With o penclition of over $,000 in a square mile
¢ low and moderate-ineome houscholils,

reion,

wili he Douetien

prea ] almul 420

Dupeilen has less than 20 deres of vecant land, mostly un- -

Cseituhle (or housdng, and po patently exciusionary  pio-
“wisisus in its zuning ordusaiee.
In wddition. 1L municipelitics == Cartevet, Welmetta,
Iiahland Park, damesburg, Metnchen, Middlesex, Milltown,
Nouth Ambay, Sauth River, Spotswood and Woodbridge <=
wore granted dismissals conditional vpon adoption of amend.

weats to their zoiing ordinances which are agreed to by

their respective attorueys, aceepted” by plaintifa and ap-

‘ )»rm('d by the court, These amendments include the follow-

nz: Deletion of limitations ou the nuraber of lwdrooms or

0 Toee

Mo -

[t< designation us a vegion: .

L., (——- . . ' .
. ey \ . . ) . C . .
. YRdas e - . '* CHANCERY DIVISION. . ' .13
. .-" ¢, :,' ‘v. oot e v . .
. LR v '
C ey eSS T TN T Ruper,  Uth, Leag que New Beuna, v, 3ayor & Coun, Carterct.
A IR rooms in multi-family housing:® deletion of restrictive
Y ure special exception proceduires for n‘ul i-family housing and
S m e L e prevision for it ae an allowable use;? reduction of excessive
LT parking svace roguirements in multi-f family housing;® re-
e S P dur'nuu of excessive wivimum floor ared requive: uuxts in
., . ‘e .
vy e el multic-family or stvgle-family housing or both:® veduction
S A of excessive minimwn lot sizes for muli-family ar single-
R R family housicg or Loth,’ inciease of maxiiium density of
N £ S multi-family housing ta 13 tnits per acre’ increase of niaxi-
. L e est o mum height of malti-family housing to 214 stories or
, = YIS R : PN . N, e
. ‘ o higher:® deletion of u muiti-family housing ceiling of 155
D e e of total housing units within a municipality:* rezoning
o e e from industey to multi-family residential® and from single-
LAY . ., ] . e T oy . 3
s :I“\,;.:..!..-'. o frmily to malti-family cesidential?® A number of these
SRS agreed revisions Rave leen enacted,
R L s
. : ¢ 2 . .t
’ ' © . Marieret, Wighlaed Yark, Middiesex, South Ambay, Spatswosd,
.. i T Weudhzidge, M1 Laarel 67 N, . at 1R2-153, .
. ol o . . ’
. S T 1Jamesburg, M:ddlesex. Milltows, South Awmbay, South Rirer,
‘o T e e Woadhridse, .- . )
L] .l‘ N » s e '
oo e LI --'mn.c»'mrs. Mitlrown, Reductions te 1.5 parking spaces minimun
e per unit were agreed to,
» . , o e “ae ) !
- SR " “ameshare,  Metuchon, Milltown, Sauth Anmboy, Spotawnod,
. I Wadbritze,  Redustions o Jess thag 1000 square feet mizinua
vt f per sinddefunlly weit, to lese than T00 auare feet miolwna per
. K ‘,-.. ' ©o one bedeoun -rn':‘l'i family wnit, and to less than 550 square foot
e ;!.:. PO minitunra pee liciency unit, wese agreed to. * : ]
T * " . “Curteret, Ilichlund Park, Middlesex, South River, Spwtswood,
AR R Waoealbridze, Reductions to Ney than 10000 spare feet minlmum
ETLE ..t.~.."“.. ot eingle-family lat and to lesw uum three-acee mi.ximum multi-faxily
P ’ t0 Jot were agreed to, . ‘
. .. . ; 1 .. M .
. W .., v c#Eeuth Amibay. . ) . . S
. S : "Svuth Amboy, Sonth River, : .
. s oy v o . v T !
gt et i T WSeuth River, . Lt Coe .
. . R ' .|. .
SO S X ‘ NEouth Amboy, Spotswood ‘ ' et
. . N 1 ‘.
"L i TR 32flelmetta, Milltown, South Amboy, Sontt River, Sponvmd.
(AT S \\uod.md-w.
’ ’ M ¢ M ' '
T e .o, cl ‘e *



*4 SUPERIOR COURT OF NEW JERSE Tlovs. .

Cwith abant

that ferm in Mt Laurel

Ued. League New Druus, v. Moyor & Coun, Casteret. [§2 :\'. J. Suger. .

[*] The 11 'muaicipalities which were dismissed condi- -

tionally {rom the iitigation are substantizlly built up with.
vul signifivant vacant aerezge suitable for housing, except
Woeodbridze with about S0 acres, Spotsweod with ahout
200 acres and Jameshurg, South Amboy and South River
100 acres L.xcl.. ‘Tn view of the covsent dis-
missals po is<ue is before the court whether these 11 mu-
nivipalities are “developing municipalities” in e sense of
Tucontrovertibly, & fair share al-
Iocation of w substantial unmber of new housing unils to
meet reginonal needs would be nugators in a municipality
with minimal vacant acreaga. But a municipalily ia not
eArtupt from the ‘ovnu.\.r. nnal standarcs of rc"_smahlo 2053
in its zoning hocanse it is nor “developizg™ within Ift,
Laurel.

{%) Exemption Iwn_} 50 Laueel was pressad by Lranbur
and Plainshoro en anether ground., Wi .¢.urcl (67 . J.
at 160 cites as one of the charccteri
municipatity that ¥ Las undergone a great population in-
erease since World War IL Theze two tewnships have not,
in vontrast 1o the explesive growth eountywide. But their
telatively <tatic pepulation iz ativihutable in large measure
ty pestriviive zeping, Tast exclusionary
shield thew from an obligation to meet their f2ir share of
eegiopal howsing  ieds,

Fieven municipalities were not dismissed outright or con-

ditionully and, as preseribed in ME Laurel, wacumsl the

“heavy hurden” of establishing poculiar cireumstances justi- -

fiing their failure to afford the opportunity for low and mod.

eraie fnoie housitgg to the exteut of their rezpective fair

shares, These 11 municipalities comprise seven lownships
gauth of the Naritan River (Cranbury, East Brunswick, Old
Bridge  (formerly Madison), Monroe, North Brunswick,
lainsborn and Senth Brunswick), two’ townships north of
the Raritan River (Edison and Piseataway), aud two hor-
onghs, Sayreville south and South l’lmnﬁeld north of
the Raritan River.

b’} .
les of a Jdevelaping

practices cannot .

‘k(
r..\ v
v -1 .0‘

.. .

. CHANCERY DIVISION. - .~ 23

142 N.J. Buper, Urb. League Nn.r Brons. v. Magor & cova. Oatte:ct: .

.0-(1-0 e

" high-density

The exelusionary zoning pruciives in some or ull of there-

11 municipalities, compounded in elvet because of the
‘pronimiity of several to each other. embrace orverzoning for
industry and low-density residential lousing, underzoning for
singie-family and  multi-family residential
housing,
bomes. bedrosm and density restrictions on muln family
houzing excluding cenples with two or ‘more children, and
floor arca und other restrictions on multi-fumiiy housing
ing up consiruction dosts.

Prior to & discussion scriatim of the 11 zoning ordinances,
population, ucomc, employment and vacant acreege tabies
ars appropriat

Fast
Br’dge Piseataway, Sayreville, South Brunswick end
Plainfield underwent a populatién tpsurge since 1930 even
beyond the 120% gain in the county. Ouly Cranbury aud
Piainsboro trailed perceptibly behind.

© POPUCLATION . IA\Co\uASE
1050 1950 19"0 10:0-1970
Cranbury - 1507 2,001 2333 . 2%
Eust Deunswick 6000 16,003 33,106 LCa%e
Edisun 16,538 44,353 67,120 310%
Monroe 4,052 6,00 9,1v8 12i%
Nerrh Brunswieck 6,450 10,500 15001 100%%
0Old Bridgs 7305 ploidri b4 49715 OG1%
Piseataway = ¢ 10,150 12.8% 36,418 2‘53%
Plninshore 1,112 1171 1,013 13
Nayreville | 10,228 22,533 82,508 2:%
South Brunswick 4601 10,278 'u.(m Liv) O3
South Plainfield 5.003 17870 21142 (1 $A

MIETT LI5NI6 BEI813

Middienex County

Based on the 1970 ceasus, low income in the Iolluwmg
table i fiyured as up to §7,000 u year and moderate income
up to $10,000. Those Inmul«s approximate the bottom 20¢%
snd the next 206 in the State as & whole, niul comparz closely

jn Middlesex County with the Fedcral Depnrtment of Flous- -
“ing and Urban Development standards of low income as up

rohibition of wmulti-family housing acd mobile -

tore-

n.ntmék LEdison, Monrue, North Brunswu‘L. 0.
1 South.

120% . .
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2¢ SUPERIOR COURT OF NEW JEu...£Y, L., | R ',3”} ’ . . ‘ : "
. ' w0 T 42 N.J. Bupor, Urb. League New Bruus. v. Mayor & Coun. Carteret.
4 y 3 . QS“ Py - n ’ *
'rb. Leazue New Bruas. v. Meyor & Coun. Casteret. Lis.N. T Buper, L b e : o
ot roporti i pr sing. See Justice Hall’s state-
R 80%.. . ! proportions under present zoning., S .
e o s odderate income as 50 o S00e. . . .
to H0¢r of wedian inconte and m > con RN o ment in M. Luaurel:
of median income, Amony {he 11 municipalities oul)‘ Piscat- e et _
awav, with Rutgers University married stwdent hous:n:g.. and ) e estalily when & muslelpelity zones for Industey amd commercs
1" "r*l\-m\ with farm labor housing, eaceed the connty i po_t,- o for lneal tax purposes, it without question must zoue to permit ade-
T ceome families. Most are within St a0 quate housing witkin the means of the employees involved fr such
centave of low and madecate-jneowme fanuiiies, . ‘ o vses, (67 N, J. at 187) . .
157 \-t the county perectage, Edizon and South Plainfield, : 4 ses. Ve v ‘ : R
3€e v oL nmy q Tedtt . ) L . e
Tt e e . <t Brunswick may ke l’bﬂl'i\(’t‘?n"c‘?d L . " . . ) . .
are within 235¢. Only Fa~t Rrusawick New Pranswick and L _ - Tt is pertinent fo note that at present an estimated 73,000
as wn clite community. In "’"""a't’ '1" y ‘11:\'1;-' jm.pm;‘ - . residints of the county are vsploral outslde the coundy, s
1 X - fe T (1Y {4 Y XS i e M . . - . .
Perth Amboyv both h'"_l r'l“r" l°}‘ \ ‘":im l.;‘-‘f-‘,' L e o cempired to an estimated 33.000 residents elsewhere whe are
ppulation, Jameshurg 4985 and Ilvim S. . — emplnyed within the county. .
. . - . P &“ Iy ...‘ N
cCO) 3¢ FAMILIES IN 197 . e o e ot . S
r"',\,f.f’;iﬁ.f. of Moderate Incoma - - . INDUSTRIAL ACREAGE AND EMPLOTEES
. e ‘ 11 R 1567 2000 projected
Cranhury o ) 11 - - )L e . : acres in use  cmplouees  aeres in use cmployeer
Fast Rreunswick li ’ 13 .o . ‘.' Ciew . raubury . 188 1.2 gis . 7.576 .
Eidisou ) 1 T T . Lo L East Drunswick Ri5 2,176 1577 11,877
Menroe _ * l; 13 oo . Ealisum 1,780 13,408 3.%50 KIS
Nesth Brunswick | 1 . 163 L Manpoe 0% 160 1.860 15.033
03 Bridee ‘ 11 s, .01 8. : LR North Drunswick b ] 11780 2,547 PARHT
Piseptawny " n e e® NG ) ' . Qi Dridae 1.655 491 2,685 He2g
l'l:li:h‘:ﬂ!‘n‘ . 1;; ") : L St Piscataway 348 < 6505 1.258 16,54
Saveeviie . 125 *17 et Plainshorn g 433 . beivyy 4053
Nouth Bionewio n 13 R L. Suyprevills o 8,746 o601 san -
Nouth I'l:..u.ﬁc.u by 10 e - AT A Houth Brunawick 713 3,350 C18T2 15.653 .
Midddfeses. ¢County \ . ' ) T South Plyiafield K00 A5¢T 1.7 11,855
- . L TSR . N
o1 Tnetmstrial employwss in the following table are defined . L . o~ e :
I ,"' e ! facturing. wholeeale fras<nortation C {10,111 The vacant acreage statisties in the following -
< pmniavees 0 pRANY TR, A e e . o . e ure coinni " ; erctaries by
:t‘l.i‘;r‘l and cn.wstrm-tims The I‘l‘oi--('tiims for the year 2000 SRR fahle t',” compiled lf."f’"' "l""""; t;: ’:t"""-'-"""" fes by the
tities ! : Al : ' IR spective ' . ( v 8§ J ’
wre hasod upon conuty planning beazd estimates, as modified SRR S :‘(::DM l\x.hl‘““\ntlr‘.ﬂ?:l l"'-‘: -‘-‘;'a. o the ? tnt". “:? art.n u‘nt of
- wl in Fudiso Monzoa aud Oil Dridge acconding ta fael S ey g e ..emr.nl f(‘.‘h!t\(f“). : ,,?g,. Ht(u'\llf .
upward i Ldl=on, . I. . W ‘ the 11 :‘ unicipalitios there o Vb aeveape switable for beusing excludes identifed  environe
findites by the court. Ireoerght of fhe m? g DR o I iy erities e <horteder Y ol ;
i lh-‘ e e I:w and moderate-izeome housing, SR mentilly eritieal land, that is. short-terin flond plains, anuifer .
are glaring defi ies an te-imeome poputlation, far the w0 o outerops and swampa essential to water resources, also grades
as measured by low and .";o.‘ z ";]',.;' ‘xlmmitpi [\!ih' In Fast oo of 12% or steeper and proposed park land. Net vacant acreago
. .t e s . : M3 e ’” . . LR T ., . ’ . :
fudusivial tn-vl;',\rcf‘_- WHI : it over 40’”, Onle Monroe © 7 alsa exeludes vacant land reasonably zoned for industry and
teunswick the defictency 1s . =2 DUt ovr e . o R N R o armls i nres o foctle "
I .] o 1; B olle ofor ndlqunte housing apportihi- > _ ;f » commerce and all f'um!.'mfl n p:csont‘ u<o ‘-\.f-lﬂll‘l..au.\ ihere ‘
and Ol Bria q”-n- ¥ ! orbors, R the vear 2000 the de- - SRR is ample vacant land in all 11 municipalitios suitable for-
ties for their blne ecollar worsers. 1) Rl . e T 2,000 o more unite of tow amd moderate-income housine af
s aeios in Jow and moderate income housing for industrinl : - At . ’ . housing at
ficienvies in low e ng 1 be of disastrous - ¢ densities of five fo fen umits an acve. The ngjor land re- .
. Sihin pac ipality would be of disastvous A . o
employees within eac h munic b ‘ .
) o Btk
. . .
T - T )
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sotiree of the counh in the more distant future must rest in
Menroe, Old Bndﬂc and South Brunswick. With such signif-
jeant vpen sercages all 11 munlcx;uhtm fit within the HI

Laurel criterion of “developing municipalilies™.

VACANT ACREAGE

TOTAL SUITABLE FOR HOUSING
: ACREAGE Grosz Net
Ceanhury LXBE ¢ 1709
East Urunswick 11342 a.521 1,600
Edisn anese 5,755 2200
Monron 26.041 21.519 11,500
Narth Beanswick 7628 2,717 1.600
(0 Brides IR Bt 15.649 . 13200
Lisentanay 12,058 2457 53
Plainxhore 7.0%0 5437 1,130
Sarreville 10.560 - o 4083 1,800
Seuth Lrunswiel 28,79y Tu3.470 . 17,060 -
Kol Pininfield - S 1 32 rel

3 . .
(‘canbury is an historie village Jy tie ‘midst of farmlanil.
In active farm use are 4,468 qeres e 52% of ite total arca.
An aquifer underlies muach ef it. The Upper Millstone
River on its southesly and westerly borders is dangerously
potinted,  Mendowland cleng the river ia (‘\‘qkhnhd ds
Femional apele spdee B Tae connty nster plan of 1970, Twa
major highways biseet Cranbusy. lts tesidents sho are em-
Ploxyed ut<ide Cr: snbury travel whout half to the north and
eust and half to the soulh wed west, Tt has 44 substwmlned
housing urits’ and 99 ot cup..‘.] by hou-chiehls requiving a
gum.-mcuml lmnsmb sunsidy.
Cranbuey's zoniag erdinance peemits no new multi- mmlr

houzing. exee ot eanversions to two fanily, Minimum It cize,

of 15600 square feet sve rn.mﬂ{nd anly in i enbstantialiy
built-up village. Blsewhere the minimum lot size is 40,000
Mpmﬂ‘ feet. The townzhip iz overzoned for industry by over

2.000 aeves, and sver 5004, of projected demand, A zoning
amnndmont is under siody to permit malti-amily housing,

e wes

-‘!‘cﬂn«l a» dcteriorated, dn!npndnted oveccrowded, without p!umb-
fag or wit hout i.m:'u.a facilities,

, .
P e

.
e o
"

village along Rr.

ey L oy

. valid under NI, Laurel.

CHANCERY DIVISION.
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with some low and moderate-ineome unitx, to the east of the
ainerd Lake, A sewer svstem would tie in
to the Middlesex County Sewerage Authority.

Cranbury’s present zozing ovdinance falls short of the M.
Lanieel standavd and must be struck down in view of available
suitabie acreuge adjoicing the village on which low and mod-
erate-incoe housing may be bzilt witheut impaiving the

shahlishieg] sesteentirt (ragesg o ur ; : fert
establishud vesivientind chavacior of tuc— vibage or intorfering

" with present farm uses. ’ .

FEast Brunswick is a relatively tow .(Iun~v\' residential mu.
nicipality centrally located and Lisaeled by major hizhways.
It has established middic wnd high-inecme ncighh-rhoo;ls.
[.oss than 1,000 acves is farmiland in use. Much of its un- .
developed land s .\m'iron';c-'ua!ly sensitive: aquifer out-
erops, tidi amirshes alony the Raritan end South Rivers.
uther flond pluins along several bronks, and steep hilly ter-
tuin, Sewage dispesal ard drainage ave problems b-;mute'
of tue high water tabie and olay soil in many areas. The
northernmost {vingc: of .the pine Yarpns are in- the town-
ship, Lt was 244 substandard housing units and 343 on-
enpivd by honseholds voaniving a gevernneniad honsing sub.
shele, ‘

Its zoning ordinarce provides preponderately for one-
acre and half-aere single-family housivg wtih ¢lusier op -
tions, Minimum fioor areas of 1,500 square feet and mini-
muin frontages exceeding 100 feetin ost zones sabstantinlly
exclude low and moderate ineome housing, V xrhmllv no vacant
Il is availuble for single-family honzing on 10,000 square
fiot Ins or for malti-fumily housing,
of 12 units an ucre und other restrictions on multi-family

‘housing drivé up canstruction costa. The township is over-

roned for industry hy over 1,100 neres, and over 2304, of
‘projected demmd A master plan revision is being worked
on, , ' '
[127] Fast Brunswick’s zoning ordinance must he held in.
Absence of sewer utilities is not

» 2.9 .'

Maxiinum densities
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prrove aa exemplion fxom Mt Laueel, Mg stated by Juss
tice Hall (63 X', /. b In6). even in soil with a permeability

problem “the township could requive {sewer and water utiii- -

tivs] as improvements by develupers or install them under
the special assessment o other appropriare statutory pro-
cednie,” i

Edisen is a kub of hizhway. rail and deep water trans-
pm't'\.lou. It has 320 substandard housing units and 1.870
ocepicd by heus helds requiring a governmental heusing
sunsidy. Az noted avpra, its lew a2d moederate-inconte popa-
Ltion is avont 2392 felow that ef the county, and it fails
markediy short of providing low and moderate-income hous-

Cing oppoctunitios for ils niove than 15,000 indesicisl work-

or.,

Tts zoning ordinance authorizes diversity of hausing but
enly 340 of its vacant lapd i 2ol for mulii-famiiy hous-
inw. deennding 10 aeres for high-rize. epariments, and only
¢ for stngie-fomiiy housing on 3,300 square feot lots. No
other esidontial zone aifers a radistic possititity, even with
elietre aptivess o fow and muc’.ur.’x.‘ﬂ-i1:001::.'- Iomsing De-
of 10i size, fiowr wica aerd froatage restristions. Tha
towrahip is sverzoned for indusizy by aboaut 500 geres. Sev-
erat bousing profects ate under way with goverzmental sub-,
The township is the subject of 2 consent judgment

Ll e

ETLEN SN
o1 {he Upited States Distried Coupt
prozeoms administered by the Departiment of ITousing z2nd’
Uvtan Deveiopment for new linusing and rehabilitation of
sttetatinlivd housing and oy wawaze aed other improves-
Hudls,

Falivan's zoning ordinance likewise must he strnck down
under Mt Luurel, chicfly leeanse of maldistribution of
vitvant land into lowedensity sather than high density resi.

dent:al uses, anid 10 8 lessor extent bevause ol' maldisiribu- .

tion of vaeant lund inlo industrial use,
Munpne B he fargest {armlund acreage in the conaty,

although lvss proputiicnziely .than Craabury and Plajns.

lora. Four water courses with adjoining food ]\hun f'ow

. .
?

{o participate in various

-

Lt

.

L

Y N
‘e

-
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through it. The water tabie is high because of acquifers,
Much of ihie »o0il is relutively impermcablc. Without much
industry Jocally, there is nevertheloss ready acvess by high. -
way to wearby industry wnd other plucos of employment.
Monvoe has 210 substandard housing units and 193 occupied
by Letsehnids reoniving o goveramoniel housing subsidy,

Monvoe's zoring  ovweoion
honsing o\'cept in pl:zuncd rctu'mueni. communities, requiring
verivus amenities, on lots of 400 acres or more. The vacast
acreage exceeding 20,000 acres is virtually preempted by
n.da:mal and rural residentizl zomes. In the latter the
restrictions, including 30,000 rquare foot lot sizes, inhibit
luw agd moderate-income housing. The township is overe -
zoned for indusiry by over 35.000 acre: and over 4009,

The township’s present zoning erdivance i3 palpably de-
ficient under M, Lawrd, Tts own plauning expert ronceed

veed for multi-family resideutial zuping with densities
and other provizions compatible with low and mioderate-
income Lousing anport: Likeeise, thee i3 a glaring

.

e e
‘.I\:.A-q..:' ot ....-n.‘a»-niu.f

nities,

‘maldistribution fnte indastrial and low-dimsity resideitial

uses rather than high-dansity residential uses,

North Bruaswick is highly “industrialized on. major hizh.
way and rzil rauzes. It bas 29 substandard lidusing units
and 453 oceupied by hovseholds voquiriug a governmental

“housing subsidy. : co

i+ zoning owdinence restricts most of the vacant land

_ suitable for housing to sivglé-family use on lots of 15000

sguare feel or more, with frontages of 120 feet or more and

. floor areas of 1,200 square fect or more, and to multi-fam-

ily use on five-agre minimum lots with maximum densiiies
of only ten unils an ncre, o1 seven units an acre in Mlanned
Unit Developnients, and bedroom, purking aud other restrie-
tions substantially foreclosing low aud modecate-itcome -
housing opportunitics. The township is overzoned for in.
dustry by nearly 1,000 geves sud 200%, -
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Nordi Breuuswick’s zoning ovdinance i held invalid un.
dor M1 Luaurei for reasons pacalicling thoss applicable to
Edlison’e ovdinance,

M Bridee’s 7oning onlinance was struek down by this
Madison, sopra. The two provious
teial  records  were ' stipulated.  Tdenbical conclusions are
retihed, with the alditional factual determinations that
OLE Bridze is overzonwd for industry hovend  reasonahle
prejeclions by over R.000 acres and over 4607 and that it
hac 439 substandard housing vnite and 1231 necupied by
houvzehelds veeiring 2 governmental housing subsidy.

faatawav s @ sprawling townstip on the nerth hank
of the Rostaan River, veaching teaards Diainfiald and Bound
Riuck in Nomerast Counhe to the north and west and to-
wards New Branswick o the cast. It has substardial ine
dusiey, Is heasdnz eteck aderds its faiv -hare of proseat
low and madeaic-income ueits. It baz 324 ‘subitandard
hesing units and 1,130 e il h\' hansshalds requiring
u woveramntal bovsing wsheide, "t

Pisaiaway’s zoning ordinanes inhibit: appreciable further
iow and moadertte-ineaine honsing opporiunitics, The tewn-
ship i not overzened far industry, but 8077 of its tacant
rsbheatinile zmed land s maned for sincle-family hiensing
eu inlf-acre mininn Iets with a 2077 cluster opiion, and
andy tedween boaned 290 s zoned tor nualii-family housing,

SN arloys peatrivtivng fapes up eansiruetion costs and -dis-

venirare qwn or threeshedroom malti-family units: five-acre
sinmium iod size, maximum density of 15 bedrooms an
rere, winimum doraze arei of 160 square feet a unit and
miniser floor areas of 300 gguare eet in one-brdroom

gpartments aad 200 square foot in fwo-ledroom apartmenta,

A zoning pevisies is under study to rezone 300 acres or
more for Planned Resbdentic™ D -celopments as an alternas
tive to sing'e-fumily housing, with mandatory minimnma
o low and medesate-inecome units,

P'rior {0 euch n n‘\'Non. aleng with lindnation of hed.
room and other restrictions on mulli- fmmh' lonnng, 1 nmf-

bR AR L IO
R .
*

- ae
-
-y
-

-

- for industr- by
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awvay's zening ordinance must be hell uuconctxtutmt..l un-

der MU Laurel as not providing adequately for prospective
regional howsing needs,

Plaiusboro s over 304 of its total 2ren in use as farm-
land. Iis farms average over 309 acres,” Other than wetlands

‘and tlood plains along several water courses, its soil is prirae

for agricuiture and favorahls for ko It has 26 sub-
standasd housing units and 81 oceunied by houtseholds re.
quiring u governmental housing subsidy.

" Plainsbore’s ordinnnee zenes most vacaat land for indus-
ry, for single-fmmily hausing on 35.250 synare feo! mini-
mun lots with €00-icet minimum frontagas, subject to
clusicr options of 17,000 square foot auinimur lot:, and
for Piruned Commnuity and Planned Multi-Use Davelop.
merts, Bedroom restrictions oun muvlti-famile housisg were
revenily deleied. Gthor exelusionary sesirivlions ca mndtie
famiiy howring vemaiy in fect. Tie township is overzoned
ahovt L0 acees aed 009, A 600-acre
Planned (.u.l.munit}‘ Developivent providing significant low
and moderate-income honsing is undar eonstructivn, Prince.
ton University is planuing a vesesrch center with mulli-
family housing units, ivcludiog at leost "0‘2. low and wiod.
erdito-ineome, hetween Loke Caraeric and U 8. Ronte 1,

Pleinsbaro’s zouing endiiance, a3 tnns"mud it doficient
unier Mi. Jemel in failiog in affwd afMinontively its Taie
shure of pro-pestive regionel hovsing needs,

Sayreviije is a heavily il wstzinlized berwiigh seeroundad
on three sides by tidewater, with a deep water chanpel on
the Rovitan Biver Mueh of it vaeaut aereage is abandoned
Hohas 1087wl taalad Yeandng unitz and 674

:‘Al‘".

.
el pots,

~oecupitd by houschoids regniring & governmentul housing

sbidy,

Its zoulng ordinance providen cluster and townhonse op-
tivus in single-family vesidential zonea, Vlanned Unit De.
velopments ave allowable uses in industrinl zones. Minimum
lot sizes fur Plunned Tnit Decelopmients are execssive —
100 acres under ue option and 250 acres under the alterna.®
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tive -~ as are the rf‘q""om-'mc of 107% of total area in.
commersial use and 259 in industrial vse. A density re-
striction under 15 units an acre, mizimum lot size of fiva
acr~s and excrs<ive minimiun fioor areas curlail Iow and

maderate-income heusing in garden apartmenis. The bor- .
ourh is overzoned [e="indnsiry apart frem the Planned Unit - -

Deselopmenr alternatives, Major townhouse, garden apart-
ment and senior citizen heasing projects, which would pro-
vitde ovey 600 ew and oderale-incirae naits, are undor
constraction, approved o under revicw.

Sayreville'a :*“‘*g'on Ance is Reid fnveiid under Jit.
Lauzel. Tte fair share alixatis n a5 determined fnfen <hould
he artairalle with relatitely ininer sevisions,

Seuth Brupawick s o :pr*
developrsent beth fx New York and Philadelphia. Majer
h"'m\.n~ and patdic uan-;w ation by rrilread aed bus are

avaiitude, SeverdD thesand seres of varun 1t, Jand zoned for

singe-family housirg on ene, t}"ri' nl five-sere minimun |
quiters waderdic much of

abandencd fanniaad,
the oviiship, Swamps, leod plzins aad aguilor euieraps
rule wut ousing evir extensive sertions.  Protection of
aoiiier veckavge avas may be aeceiplished by retention

lots aw

Pk inomedium and highedaosity visideatial zonas, as well -

as iwdustrial zones, An expert for e owaship coiceded
& poptlation capacity of a¢ feast 160,600 withaut endanger-
i amvironmentaliy sensitive fund, Water and sewer wlili- .
tes ape lacking iw much of the township. Snuch infrastruc-
ture i [(‘:l“hlh‘.
seaitiered villages, Che tawnship has 119 vulistandand hous-
ing units anl 84 occupied by households requiving a gov-
cenmental Lintsing sulisidy, ‘

Slinenhuents to Nouth Dronswiek’s zoning ordicance in
reeent Yeaes have lessened its ex:"usionary impaet.
fory minizioms of 3% Ioweincome aml 3% modernie-inemme
unite have heen eof
nevertheless, loss t!.-m the county’s and the township's ewn
propoctions of low and ‘madecate-income honscholds, The

ing {ownship in the puth of

‘Developmient .may fan out frem the four .-

-

Manda- -

1 Plavned Residential TNevalopmentsom. -
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township is overzoned for single-family housing on lots of
Lk one acre ot more with frontages of 120 feet or more, and for

L industry by over 7,000 acres ond over 60%. Yo mulli-
family housing iy permitted outside Planned Resideatial De.

L

telopinents, One such developmeat noder construction near,
- Dayion and others proposed or under review would augment
;o ., low and moderate-izconie housing sioci.
i Seuth Branswick’s zoniag ordinance remaing invalidly ex-
I clusionary under Mt Laurel and mu-t Le struck down,

Sonth Plainficld has convenient access to other municie
palities of the ceunty via Feloral Intosstate Highwav 237,
* U0 0y has railrond freight transpoctaion. Since World War 1T
the Borough has expericneed vpeurzes in hoth population
: awl industry, IHousing development e its remaining open
Pooat L aeeenze which i3 ot swamp or siced plain may Le fispeded

- by hizh costs ol sewer constvucyion threugh shele. The ber-
oo .
i . ough has 133 sehstandard heusing units and 305 accunivd

br houscholds raquirirg a governmonial heweing seh .»d_..
Svuth Phinfiela’s zoring vrdinance prehibits malii-fam-

ily housing except two-familv honsing by conversion in any

+ residentiul zone and i business zenes, Muest of Lis vaeant
- wersage zoned for siugle-family housing is suijeet to oxces-

., o <ive mvipimum lot stze and minimem floor area restrictions.
«  The hovough e ovorrered far indusire by ahant 400 anpes,

Hs zoning falls palpably shart of meotirg the hoasing needs
of its-induslrial .emplavecs. Applving Mt Laxrel, South
. Plainfields ordinauce is held unconstiintional becanse of
" Aailure to provide for a fair share of ite awn and the connty’s
. A low and moderate-income housing nemis,

' fr] The ninal issue is the remedy. The zoring ordi-
. nainess of 11 defendant municipalities have baen held uncon-
< cstitmtionnl, The 11 municipalities have beén determined fo
© bee purt of @ segion cotagnising Middlesex Connly for the
purpove of this litigation, The repining deferminntion is
the fair share shiweticn of o and moderste-incone hous-
ing to cach of the 11 inunicipalities,
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A faetuai dinding must therefore be mads us to the conniy-’

wide dow aond wadecye-inecnmie housing need projected to
1985, Now pits will be requived to replace present ~ubie
stendard housinz, for most of those flling new jobs i the
eouneyy dor dnereasing siebers of rorived peesons and for
wher fuepements  population. Sgainst this reial must ba
dediicted  vebabiliiated  waits  threugh  governmental sub-
siies sad otherwise, unit= “fitering thecugh™ as oceapants
nove up to bicher ineome Lousiny and units projocted to
boobilt il e weeir or pevised 20ving in New Loonswick,
l‘n-rth Ambey and the 12 niunicipalities which were dis-
missed cutricht or conditionally from this litization. in
Fuetavaad, Jomeslare, Secth Ame

pari walar Woadnef &v,

"boy and Seath Riv. s which have significant vacant acrenzos,

Tuking inio accgun. connty plunning board populatice and
ih aowth propetiong o 1955, estiinaring wnethied of pew

. . [ .
Jeire as deww and mederare-incnmiesinl a talle, ns at present,

of 18%0 of low and moderxie-inoausetiplove s also residing

witliin the vounty, the (otal addizioral low and mowrme-'

icotne hotsing verd ju the county to 1983 is fized at
P07 units, ;

The initial fair share allacation must he to coreser the
gt imialaner, that Gs v bring eait duiendsnt munivi
paiity up to the vounty proportion of 1200 low aml 197
pvedepat s inesnes nenalation, "The connty rronertion rathee
thau the staie sropoction of 204 luw and 194 woderate-
ineotue is determined wpon. The historie trend of wrban
disprral frony New York sod Philadelphia s thal per
capity incoies in countios wre highee in invere ratio {0
distinee from the contial vity, Fhe allocktion to voreect im-

latlanee pesults in the following additional lew and moderate-

inceme honeines enjes,

unbary 14
Fast, Branswick A 1,316
Fedisan - ' (R ¥
Vonrop ‘ o
North Brunswick 150.

IN. I, Super.

* . CHANCERY DIVISION. - &%
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Old Bridge . - 301
Piscataway Co 0
Plaiushoro 0
Sayreviila 328
South Brunswick . 156 )
Scuth Plainficld 416
_ 4,620
Subtracting 1,030 fram the 13,697 low and miodersie

incorre housing uniis needed in the county to 19835, the ba!
anee i3 14,007 gprreximately 1,333 per menicipalicy,

There is no basis not to nppsrtion tavse uail: equally, Each -

municipality has vacant suitahie land far in excess of its
faiv share requircment without,impaiving the establizhed
residential ehiaracter of reighhorhoods. Land to be pwtucted
fov enviromnental considerations has boon subtracted fram
vieant acreage totals. No special factor, sueh as relativa
nevess to cmployment, justifies 2 deviation from an allica-
tion of 1.333 low and moderaie heusing uaits, ples the al.
location tn correct imbalance, to each of the 11 municipali-
C‘n

Low ad piedetate-inese hm‘.:nf' anits <henld b di-
vidml 3% low and 3547 molerate, l.u\v incume i3 defined
as up to 50 % of median income in the connty, and moderate
incowme o3 50 to 807 of median jneorie, according to cur-
rent data of the county plauning board. Within cach mu.

‘niciputity thece may be flexibility — for ezample, muiti-

family housing at densities of ten or wore uniis an acre,
multi-fimily honsing eacorepassiag a8 diversity of honsing
but with mandatery minimums of low and maderate-income
units; pobile howes at densities of five to cight unitz an
pere 't and sivgle-family honsing at Jensities of four or

WTirkera 0. Qlaucester T, f'omn. ST N. L 232 (1002), cert.
den. 371 V. &, 243, 83 ¥, €1, 826, 0 1., Ed. 24 493 (1963), npheld
the constitntivnaulity of n zeuinz ordivance wbich probibits mobile

Lo
.
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more unils au acre
may he aevived o, Each sazaieipality swould receive eredit
for pewilier low aed moederare dneens construciion for
which cortiticates of vecapaney have not been granted
n th Iate of this judznneut.

Adter the ailovation to corrset imdalanee. Cranhury, Fast
Brooswivi, Folisau, Nerth Beanewick, Piscatsway, Tlains.
baro. Suvrevilie and South Plainfield are oriered fo re-

ruile their respective net vacant sereage suitabls for hous.

ftic, s Shown du the fou lt“ talde 2o, 136 [ov 1ow income
20) 30 L imodernte dnvome oa the basis of 30005 zoning
for Lousire (whick thiz jndawent dors pet vequire), The
tity inus @ierdes <ponid :l"l'm-\imah- the 2lloca-
tion ol 1.0 tr ory nemieipating it it ape
p---uw that sueh rezuning would ‘nll RO a‘“:‘;'!ml_\' short. of
the aliation of 1,333 uniss, 'hn the allorarion to enrrect
t0 oty this Jnn-.mut may he

heiusing
WO mwite enrl s

imbiinres, .xm'.!'.u..-'.’l
braarehe,

Monree, Ol Beidye and South DBrunswick,
vaeant fuied suitahiy foe Lonsing e\'ccc:‘inr' 10,060 avres, are
order ol tu et provide thede cepeotive allsestiang of
LG4 units, pigs tieie respective aﬂm.uuma to correct ime
baianee, by suy combiandion of miii-family, anobile home
or singhesianily housine

As stated by Justive Ll (60 N, Joat

i i, Luuie]

C1n, Courts danet Bl hoasing 7 ¢ 25 by impleenting

{Lis juderent the 11 municivalitis . havzed with fair hare
sliveiions st dio wove than vezone not 1o exclade the
possivility ol har and mederale-ineoine housing in the al-
loented  smounts, \nprm..~ of multi-fwily projecte. in-
elnding Planpd Uiz Developients, should impoze manda-
tory wininaams of jow and modera{e-ineonie units, Dexsity
ineeniives may be set. Mabile hancs offer o realiviic giternae
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tive within the teach of moderate and even low-jucome
houscholds. Whether single-family housinz is atteinable for
mederiie-ineome houssholds nay Linge upou had and coun-
struction eoetse The 11 muaicipalities stould pursue and
cooperate in available fedemal and si** =1~‘o=‘d\' programs
for new housing witd rehalbilitation of su l pdard lum-m_..
alitonigh it is tevond the Lies in t‘r: watind 1o enier
the expenditare of municipa: {unds er !!lc

whatewents, Soe Hills v, Gow'reaux, —— U, S.
S. ¢ 13550 47 Lo Ed 24 (1976,
a felenn distriet court hes the auathority to order

. 08
hoiding that
the De.

partaent ol Tloising aud Urban Develcpment to undestake

a regisnal plaa for low-inceme and jotegvated housing ta
remedy housing diserimination fastered by T.U.D. practions
in a centrel city, with ths consont of suburban m nicipali.
tics.

Judgment in arcordance herewith to be cffective after 90
davs. Jupisdiction is retained. L
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NEW BRUNSWICK, a nonprofit
corporation of the State of

. Hew Jersey; CLEVELAND RBENSON;

FARNIE BOTTS; JUDITH CHAMPION;

- "LYDIA CRUZ; 3ARBARA TIPPETT:

. KENNETH TUSXEY and JEAN WHITE,

On their own behalf and on

behalf of all others s:.mlarly S .v ‘

‘situated,

Plaintiffs—Respondentsé

- Cross-Appellants,
.

THE MAYOR AND COUNCIL OF THE

. BOROUGH OF CARTERET; TOWNSHIP
- " COMMITTEE OF THE TOWNSHI? OF -

CRANBURY: MAYOR AND COUNCIL .
OF THE BOROUGH OF DUNELLEN:

TOWNSHIP CCMMITTIEZZ OF THE

TOWNSHIP OF EAST BRUVSWICK

- TOWNSHIP COMMITTEE OF THE

TOWNSHIP OF EDISON; MAYOR AND
COUNCIL OF THE BOROUGH OF
HELMETTA; MAYOR AND COUNCIL OF

- THE BOROUGH OF HICHLAND PARK;

MAYOR AND COUNCIL OF THE BOROUGH

- OF JAMESBURG; TOWNSHIP COMMITTEE

OF THE TOWNSHIP OF MADISON; MAYOR

. AND COUNCIL OF THE BOROUGH OF
METUCHEN; MAYOR AND COU\ICIL OF THE

BOROUGH OF MIDDLESEX; MAYOR AND

COUNCIL OF TEE 30X0UGH OF MILLTOWN;

TOWNSHIP COMMITTEE OF THE TOWNSHIP

OF MONROE; TOWNSHIP CCMMITTIEZEE OF

- THE TOWNSHIP OF NORTH BRUNSICK;

T

OF THE COMMITTEE ON OQPINIONS

SD?ERIOR COURT OF NEW JERSEY

.. uAPPELLATE DIVISION

-A>6681-75; 4683~75; 4685-75; 4720-75.

, - 2o Seld21=753 4722-75. 4759-75 & -A-33—76_

¢
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. SOUTH AMBOY; TOWNSHIP COMMITTEE OF THE

" SPOTSWOOD; TOWNSHIP COMMITTEE OF THE TOWN- e

0";_>q ) . P
TOWNSHIP COMMITTEE OF THE TOWNSHIP OF S T
PISCATAWAY; TOWNSHIP COMMITTEE OF THE .. e Ty S
- TOWNSHIP OF PLAINSBORO; MAYOR AND A

COUNCIL OF THE BOROUGH OF SAYREVILLE; '
MAYOR AND COQUNCIL OF THE CITY OF

TOWNSHIP OF SOUTH BRUNSWICK:; MAYOR AND - e
- GOBNCIL OF THE BOROUGH OF SOUTH PLAINFIELD; SR
MAYOR AND COUNCIL OF THE BOROUGH OF SOUTH -

BIVER; MAYOR AND COUNCIL OF THE BOROUGH OF B T e e S

 SHEIP OF WOODBRIDGE, P T L

. Defendénts-Appellants—
"~ T Cross-Respondents.

' Argued May 1, 1979 -- Decided SEP 13 19?3
" Bafore Judgés Halpern, Ard and Antell.

- On appeal from Superior Court of New Jersey,
Chancery Division, Middlesex County, which

. (Ch. Div. 1976).

‘Me. William C. Moran Jr. argued the cause
. for defendant Township of Cranbury (Messts.
. Euff and Moran, attormeys).
nr. Bertram E. Busch argued the cause for
. < = defendant Township Council orf the Township
-« of East Brunswick (Messrs. Busch & Busch,
" . attorneys; Mr. Marc Morliey Kane, on the
brief).

‘Mp. Thomas R. Farino, Jr. argued the cause
for defendant Township of Monroe.

- ' . : <
B M o . :

Mr. Joseph H. Burns argued the cause for
defendant Township of North Brunswick.

Mr. Daniel S. Bernstein argued the cause for
defendant Township of Piscataway (Messrs.

R

[AA

Pal7

opinion is reported at 142 N.J. Super. 11 _J-_lé,,ii7 "



themselves and eduéatioﬁal opportunities for their chiidxen in
the defendant _mmicipa.lities, but claim these are foreclosed
. by defendants’ all'eged.ly exclusionary land use ;egula.t:ions.
Platntiffs bring this acﬁion on their own behalf and on behalf |
of others similarly situated pursuant to R. 4:32. ;-,' C '
The 23 defendants originally sued compose all the mmici-
) palities in Middlesex County except for Perth Amboy and New Bruns-
- wick. Dm:iﬁg the proéeedings below the cdnfplain: was uncondition-
‘ » 417 dismissed with respect to defendanﬁ Dunellen, and consent
Judgments of conditional dismissal were entered with respect to
‘_ 11 other defendants. O0f the remainder only 0ld Bridge (formerly
known as Madison Towns:izip) did nmot appeal. Appeals are now bemg
- pursued only by Crambury, East Brunswick, Monroe, Piscataway, |
. Plainsboro, Sayreville, Souch Brunswick and South Plainfield.
\ . Also before us is plaintiffs' éross-appeal from the court's denial
‘of relief requested beyond what was g'r.;ant:ed. B o )
. Defendants -first contend that the trial court erred in ruling
that the individual plaintiffs had standing to urge State comstitu-
- tional iﬁfirmit:ies in defendants' zoning ordinances. In raising
t"ﬁis ,iss‘ue defendants essentially contend that criteria for stand-
ing in these cases should be confined to those specifically applied
in So. Burl. Ctv. N.A.A.C.P. v. Tp. of Mt. Laurel, 67 ¥N.J. 151

(1975) (hereinafter "Mt. Laurel"). They argue that because these

- plaintiffs, except for ome, neither reside in the defendant munici-

.
.n
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mm J.A.D.

| Sachar Bernste:.n, Rothberg. Sikora & Mangello.
: Amrneys)

- Me, Joseph L. Stonaker argued. the.cause for I ST
-~ defendant Township Committee of the Township : S
‘of Plainsboro. o

Mr. Barry C. Brechman argued the cause for
defendant Township Committee of the Township
of South Brunswick.

I3
g

Mr. Sanford E. Chernin argied the cause for

defendant Mayor & Council’ of the Borough of R
South Plainfield (Messrs. Chem:.n & Freeman. ‘ o
~ attorneys). .

Mg, Marilyn J. Morheuser and Hr Martin E.
Sloane (Pro Hac Vice) argued the cause for

.- &1l plaintiffs (Messrs. Bamgarr: and Ben- B
- Asher, attomeys) S meninET o T

The opinlon of the court was delivered by

_— Defhndants appeal from a judgment of the Chancery Diviszon
invalidating their zoning ordlnances to the extent that they
n @ak¢'inadéqﬁaté provision for fair shares of low aﬁd moderaté
{ncome regional housing needs and requiring them to rezone in
accordance with specified allocatioﬁs.

. Plaintiff Urban League is a nonprofit corporatien which
works to improve the economic conditions of racial and e:hnié
. minority groups and alleges a special iaterest in the need for
low and moderate income housing. | The individual plaintiffs are
| law and moderate income persons resxding in Northeastern New

Jorsey. | They seek hous:.ng and employment opportunities for

.fPalsg



palities por have actively sought housing there they fail to
qualify. ' - ’

But New iersey rules of standiﬁgwa;e characterized by great

'lihcfality. The test is whether plaintiffs have a sufficient

stake in the outcome of the proceedings and whether their pcsition,
is txuly adverse to that of the defendants. Crescent Pk. Tenants

Assoc. v. Realty Eq. Corp. of N.Y.,-58 N.J. 98, 107-108 (1971).

As recently'explained by our Supreme Court in Home Builders

League of South Jersev Inc. v. Tawnshin.of Berlin, N.J.
(1979) (Docket A-173/174-1978). LT R S

These prerequisites are inherently fluid
and "in cases involving substantial public
“dnterest *** 'but slight private interest,
added to and harmonizing with the public
~ .- {nterest' is sufficient o give standlng
. ‘ "Elizabeth Federal Savinegs & Loan Ass'n v.
) ‘ Howell, 24 N.J. 553, 43% (1937). OSee
also In re Qf*hlan 70 NX.J. 10, 34-35,
" eert. den. 429 U.s. 922, 37 S. Ct. 319,
S0 L.Ed. 2d 2897T976) ~ [siip op. at

PP- T5-6].
It added that the legislature has expressed the public ;nterest

in.casgg such as these by defining an "interested party" in the
thicipai Land Use Law as '"any person, whether rééiding within

or without the municipality, whose right to use, acquire, or

.- emjoy property is or may be affected by any action taken undé:

this act *** " N.JQS.A. AO:SSD;A. Also see Urban League of.

Essex Ctj v. To. of Mahwah, 147 N.J. Super. 28 (App Div.)
certif. den. 74 N.J. 278 (1977).

Paz20
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The ::::Lal court. correctly resolved the issue of standing

f '!.t:h respect to State constituticnal issues in plaintiffs' favor.

On the cross-appeal the individual plaintiffs assert that
the trial court erred in denying them standing to argue viola-
tions of the 13th and l4th Amendments of the United States Con-
lti:tutian and violations of the Civil Rights Act of 1968, also
knowa as the Fair Housing Act, 42 U‘S C.A. §3601, et seg. Im

~ruling as iz did the tnal court applied principles formulated

in Warth v. Seldin, 422 U.S. 490 (1975). For reasons which we

explained in Urban Leasue of Essex Cty. v. Tp. of Mahwah,

gupra at 33-34, this was error. New Jersey courts

. are not bound by federal rules of standing. The rights asserted

v
L2

by the ind.vz.dual plaintiff could only have arisen under 42 U.S.C.A.

- $3612(a) and, by the language of that statute, are enforceable "in
_sppropriate State or local courts of gemeral jurisdiction." See

" Urban League of Essex Cty. v. Tp. of Mahwah, supra.

Pld.gtiffs‘further claim that the trial court erred in dis-

missing the corporate plaintiff's ccmplaint‘ for racial discrimina-

tion under the foregoing federal statute. The reason given was

that "no credible evidence of deliberate or systematic exclusion

of minorities was before the court.'" Urb. League New Bnms- T

l!ayor & Coun. Carteret 142 N.J. Super. 11, 19 (Ch. Div. 1976),

certif. den. 74 N.J. 262 (1977) Without dec:.ding whether the T

® An application was made to the Supreme Court for direct certifi-
eation to the trial court.

-
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- eontrolling authorities. It is settled chac in the ‘inter-

‘by'dacisions of the federal courts. Scuthern Pacifxc Co. v.

evidence ﬁresgnted actually suffices to prove a vialacion&}:_

‘we conclude.thaé the trial court erred in requiring proof of

& discriminatory intent since this ruling is in conflict with

7rctttion of federal statutes courts of this state are bound

Wheaton Brass Works, 5 N.J. 594, 598 (1950), cert. dem. 341 U.S.
904 (1951), Penbrook Hauling Co. . 50vereizn Const. Co., 128

B.J. Super. 179, 185 (Law Div. 1974) aff'd 136 N J. Super. 395
CGpp. Div. 1975). E |

The pertinent principles are con:ained in Wetrouolltan étc.

¥, Village of Arllngton Heights, 558 F. 24 1283 (7th Cir. 1977),
©|  eaxt. dem. 434 U.S. 1025 (1978). There a landowner sued the

AJdnfendﬁnt municipality to compel rezoning of plaintiff's property

_ . in order to permit ccnstfuctidn of a federally financed low cost

bousing project. The suit was brought under the Fair Housing Act,
42 §.J.S.A. 3601, et seg. Section 3604(a) thereof prohibits discrim-

" inatfon "because of race *** " and the Circuit Court of Appeals

,t!jectéd the "narrow view" that this language requires a showing

of a discriminatory purpose. 1Instead, it took the "broad view"

,that "a party commits an action 'because of race' whenever the

natural and foreseeable consequence of that act is to discriminace
between races, regardless of his intent." At 1288. The court

eould not "agree that Congress in enacting the Fair Housing Act

, : - Pa22
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intended to permit mmicipalities to systematically deprive
sinorities of hbusing opportunities simply because those munic-

tipal%:ies act discreetly." Id. at 1290. The holding of that *

dncision, which we deem applicable hereto, was stated in the

following language: : . L , »'V ;; -

We therefore hold that at least under
some circumstances a violation of Section
'3604(a) can be established by a showing
of discriminatory effect.without a showing :
of discriminatory intenc. (558 F. 2d at 1290].

- . The court then directed that in determining whether the

| particular circumstances of each case merit relief the follow- .

ing "four critical factors" be considered:

(1) how strong is plaintiff's showing of
discriminatory effect; (2) is there some
- evidence of discriminatory intent, though
not enough to satisrty the constitutional
standard of Washington v. Davis, [426 U.S.
299, 96 S. Cc. Z040, 43 L. =d. 24 597 o
(1976)1; (3) what is the derendant's inter-
" @8t Iin taking the action complained of; and
. &) does the plaintiff seek to compel the
- defendant to affirmatively provide housing
. for members of minority groups or merely
"o restrain the defendant from interfering
with individual property owners who wish to
- _ provide such housing. [558 E. 24 ac 1290].

Accord: United States v. Mirchell, 580 F. 2d 789, 791 (5th Cir.
1978); Resident Advisory Bd. v. Rizzo, 564 F. 24 126, 146-148

‘A(Sd Cir. 1977), cert. den. 435 U.S. 908 (1978); Smith v. Anchor
~Bldg. Corp. 536 F. 2d 231, 233 (8th Cir. 1976); United States v.

City of Black Jack, Missouri, 508 F. 241179 (8th Cir. 1974),

. gert. den. 422°U.S. 1042 (1975), reh. den. 423 U.S. 884 (1975);

*Pa23
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United States v. City of Milwaukee, 441 F.Supp. 1377, 1382 (E.D.
Wis. 1977). ) o : .

We turn to the substahtive.issueSaqf t@e appeal. The actionl
m bfought upon the Mt. Laurel principles that each d;veloping
-imnicipality must "by its land use regulations, make realistically |
possible the opportunity for an appropriate variety and choice of
. housing for all categories of people-who may desire to live there.
ot .course including those of low and moderate income", and that
- its obligation "to afford the opportumity for decent and adéquate
low and moderate income housing extends at least to ' *** the
nnnicipalities' fair share of thé present and prospective regiomal
need therefor.” 67 NiJ. at 174, 187-88. ‘

In formulating a standard by whlch to decide whether defendants

; had met their Mt. Laurel obligations the trial court designated Middle-

sex County as the regional aréa for which present and prospective hous-
‘ihg'needs had to be determined. This finding reSted'uponv#cceptance
of the plaintiffs' proofs. It then found that ﬁhe projected need for
low and moderate income housing in that region by the year 1985

- which would have to be met by the 11 appealing muhicipalities.

after deducting for subsidized réplacement of existing sub-

standard housing and the "filtering through" process as occu-

pants moved to higher income housing, was 18,697 new units. The
court then _distributed among the 1l municipalities the number of
units necessary to bring each up to the county wide proportion of

154 low and 197 moderate income population. The total number of
-‘units 8o assigned was 4,030. This figure was deducted from
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- 18,697, leaving 14,667 units. Finding that there was "mo basis
not to apportion the [remaining] units equally;" it divided

14,667 by 11, resulting in a further allocation per mumicipality
of 1,333 units, in addition to those already assigned. Uzb.
League New Bruns., supra at 36-37. The court further ruled

that the number of units assigned to each of the 1l mmicipalities

- ghould be allocated 45% low and 55% moderate income. It added

that each municipality must rezome sufficient land to provide
for the allocated number of umits, whicﬁ, for eight of the 11,

meant rezoning all remaining vacant acreage suitable for housing.

.Id. at 38.

" In resolving a c;itaim of exclusionary zoning under Mt. Laurel,

 the court's determination of what the applicable housing regicn

shall be is of considerable moment, obviously, since each mumici-

pil:!.t:y's responsibility must be measured in terms of the housing

- needs and resources of the region whose needs must be met. -

The paramount issue on this appeal, therefore, is the correctness
of the trial court's determination that Middlesex County constituted

the appr;apriate housing region.

That the program envisioned by Mt. Laurel is far more appro-

priate for .legisla:ive, rather than judicial, implementation is a

proposition which no longer needs elaboration. OQakwood at Madison,

Inc. v. Township of Madisom, 72 N.J. 481, 531, 534, S541-42 (1977)

(hereinafter "OQakwood at Madison'); Mytelka and Mytelka, "Exclusion-

axy 2Zoning: A Cbnsideration of Remedies,'" 7 Seton Hall L. Rev. 1,
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$-6 (1975). Hevertheless, where the other branches of govern-

ment do not act the courts have no choice but to deal with the -
.. ]

- 4{ssue "as effectively as is consistent with the limitations of

th..judicial process." Qakwood at Madison, suora at 536. -

Early guidance for the selection of a region-is found in
Me. Laurel, supra at 189-90. There the Court said: o " A
' ‘The composition of the applidable "region"
will necessarily vary from §Situation to
situation and probably no harg and fast
role will serve to furnish the answer in
every case. Confinement to or within a
eertain county appears not to be realistiec, e T
but restriction within the boundaries of cthe Ll
| State seems practical and advisable. LT
In that case the Court, described as the appropriate region "the
guter ring of the South Jersey metropolitan area, which area we
define as those portions of Camden, Burlington and Gloucester
Counties within a semicircle having a radius of 20 miles or so
from the heart of Camden City". 67 N.J. at 162, 190.

The question took more specific form in Oakwood at Madisonm,

supra, decided subsequent to the judgment of the trial court
herein. In approaching the issue the Court emphaéized that "the
gross regional goal shared by the consciCuzént municipalities be
Iaxge enough fairly to reflect the full needs of the housing
market area of which the subject municipality forms a part." I1d.
lt‘536;} We regard as particularly significant that the defendant
mmicipality in that case urged the Supreme Court to find that the

appropriate housing region consisted of the same area utilized

Pa26
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by the trial court herein, i.e., that embraced by the boundaries
of Middlesex County. But its contention was rejected, and ﬁhg

Supreme Court affirmed instead the lower court's conclusion that

'thn-appropriate region for Madison Townshiﬁbwas that defined as

“the srea from which, in view of the available e&ployment and
transportation, the population of the Township would be drawm,

~absent invalidly exclusionary zoniﬁé." Id. at 543. This formu-

lation has been characterized as one which "clearly points in the

right direction.”" 3 Williams, American Land Planning Law §66.12

at 32 (1975). The Court repeated its admonition wmade in Mt.

* Madison Township is also a nonappealing defendant in this

case. Here its fair share obligation has been measured in
 terms of present and prospective low and mcderate income hous-
ing needs within the very region the Supreme Courr held in-

. applicable to this defendant in Qakwood at Madisom, suora.

As we note above, the Court there proceeced on tne basis of
& nmuch larger area. The question suggested, which we are

"aot called upon to answer, is whether an ordinance,: once in-
validated for exclusionary zoning and then amended to =meet
‘Mt. Laurel criteria, may nevertheless be repeatedly challenged
on the same grounds but by different parries in successive
sults involving distinctive proofs and theories as to the rel-
evant housing region, its need for low and moderate income

bhousing, and the extent of each municipality's fair share
thereof.

The uncertainty could be resolved, of course, by statutory
oY administrative standards and definitions which maintain
their stability as a matter of law from case to case. See
Ogkwood at Madison, suora at 531; Id. at 623 et seq., (Meuntain,
J., concurring and dissenting opinion). In deZault thereof the
Me. Laurel form of relief must be applied on the basis o ju-
dleially cefined regions and judicial determinations as to
each municipality's fair share. If these amount to nothing
wore than factual findings, governed by proofs which vary fzom
esse to case, and which are without precedential significance,
one is left to speculate about the confusion which may arise
from conflicting adjudications and the izpact this may have
upon any well ordered program of land use regulation.
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Laurel that the concept of a county '"per se'

as the appropriate

housing region is not "realistic", and stressed that considera-

tion should be given to "the areas fr¥m.which the lower income

population of the mumicipality would substantially be drawn

absent exclusionary zoning."” (Emphasis in original).

839, 543.

.
7

67 N.J. at

Obviocusly, the mere physical boundaries of the State's

political subdivisions in no way respond to these criteria. In-

deed, in illustrating its requirements the Court furnished "examples

of regions large enough and sufficiently integratad,economiéally

to form legitimately functiomal housing market areas” which were

created under fair share allocation plans in other states. These

were described thus:

. #%%  The Miami Valley (Dayton, Ohio) Regional Plan-

ning Commission includes five countics and 31 municipalities
a8 far as 60 miles from the center of Dayton. The Metro-
politan Washington GOG (see supra p. 529) covers 13
eounties and local governmental jurisdictions, including the

District of Columbia, San Bernardino County, Californmia, .

although a county, cccupies 20,000 square miles. The Metro-
politan Council of the Twin Cities (Minnegpolis-St. Paul)
eovers 7 counties, including almest 300 jurisdictions, with s
total population of 1.9 million. The DVRPC, as already
shown, comprises nine counties in Penasyivania and New Jer-
sey. The present significance of the cited plans is that their re-

are of such size that it is difficult to conccive of a sud-
stantial demand for housing therein coming from any one

-loeality outside the jurisdictional region, evenm absent ex-

elusionary zoning. The essence of the cited plans is “to
provide families in those economic categories [low and med-
erate] 2 choice of location.” 16 Trends on H ausmg, No. 2
8 (1972). (72 N.J. 539].
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~ Bot ;vhflobked‘is ﬁhe fact that in Oakwood at Madison ﬁhe-
Court was dealing with but a Qingle mmicipality, whereas here
virtually all the'municipaliﬁies in thé:&ouﬁty have been joined
as defendants. We cannot conceive, however, in what way the
appropriateness of a géographic;l area by which to determine
low and moderate income regional hopéing needs is related to
the number of municipaliﬁies in thé’brojected area which have
been made parties defendant. |

In support of its conclusion that Middlesex County comsti-
tuted a housing region for purposes of this action the trial

éourt gave the following reasons:

~

Middlesex County is a Standard Metropolitan
Statistical Area as fixed by the United
States Office of Management and Budget.
. Such an area is specified as an inteqrated
. . 'eeonomic and social unit with a large
population nucleus. Twenty of the
25 municipalities joined in a Community
Development Block Grant application as an
®urban county" under the regulations of
. the Housing and Community Development Act
of 1974, 42 U.S.C.A. §5301 et seq. A
county master plan and a wealth of applicable
gtatistics are available through the county
planning board. Someone employed in any
smanicipality of the county may seek housing
in any other municipality, and someone
residing in any municipality may seek
employment in any other municipality.
Residence within walking distance of one
pPlace of employment, or within the same . ,
municipality, is no longer a desideratum. *

. - Pa29



ﬂor is the avazlabxlzty of public transpora-
tion a major factor. The county is criss-
erossed by arterlal highways, including the-
New Jersey Turnpike and Garden State Parkway.
Mobility by automobile is the rule. A

large portion of even low-income wage

earners within the county own automobiles
and many of those travel regularly 20 miles
or more to their places of employment.
" ‘he entire county is within the sweep of
- guburbia. Its designation as a region for
. the purpose of this litigation, within
larger metropolitan regions, is sustained.
[142 N.J. Super. at 21-22]. ,

S — I A sy ¢-.o-

These do not supply what wagvdeemeé to be critical in

- Oakwood at Madison, namely that ﬁhe area of the region be large
enough to ensure that it is one fréﬁ'which the prospectiﬁe pdp—
ulation of the municipality would be substantially drawn in the
sbsence of exclusionary zoning. Many of the defendants are
located within only a few miles of the county line. They are
v‘lccessible to maJor highways and, as the trial court found lie
within either the New York or the thladelphza me:ropol;tan

reglons. 142 N.J. Super.at 21. In the face of these circumstances

vothing in the findings or the recorded evidence could support a
tlllistié expectation that the prospective population of these
mmicipalities would be substantially drawnm from within the con-
£ines of the county. " » : : |
We conclude that the Supreme Court's decermination‘in Qakwood

at Madison that Middlesex County is not appropriate as a housing

reglon governs the facts hereof.
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We agree also with defendants' contention that the trial
court, having determined that the ordinances were deficient under
l!:..l’.'.aurel stﬁndards, should ﬁot havev'f.}p.der:j:_aken to make a formu-
laic allocation of the region's unmet housing needs among éhe
defendant municipalitiesf As the Court pointed out in Mt. Laurel,
®The municipality should first have full opportunity to itself
set without judiecial superv151on,. nocing that 1f the municipality
should "not perform as we expect, further judicial action may be
sought by supplemental pleading in-tgis-cause." 67 N.J. at 192.
And in Oskwood at Madison, supra at 539, it further stated

®that it would not gengrally be serviceable to employ a formulaic
approach to dg;erminaéion of a particular mumicipality's fair
share”, a point of view frequently raitéraced in that opinion.
See pp. 499, 525, 541, 543-44. Additiomally, the Court recently
jtvu expression to an even mo;e restrictive attitude concerning

- the ‘allowable judicial remedy when it wroté the following in’

Pascack Ass'n, Ltd. v. Mavor & Cown. Washingtom To., 74 N¥.J. 470,
487-488 (1977):

. % Even if the action lay within its authority we could not
approve the wanner in which the trial court arbitrarily

' tributed the duty to meet. the coun:y s unmet neecds equally
among the 11l municipalities without ta<;nc into accounit their
"variety of circumscances and conditions' and consxderlnv
what effect the allocation would have upon the aav~saolllty
and sultabxlzty of each zoning plan thereby affected. See
Pascack Ass'n, Ltd. v. Mavor & Coun. Washingron To., 74 N.J.

Wasz (377y.
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. . s
But insofar as review of the validity of a
goning ordinance is concermed, the judicial
‘branch is not suited to the'role of an ad

. hoc super zoning legislature, pa®ticularly

. L In the area of adjusting claims for satis- :

\ faction by individual cunicipalicies of .

. - regional needs, whether as to housing or

any other important social need affected .':.1;75;¢éf.‘
Zoning. The closely contested expert e T Tmgs Il
P ng proofs before the trial court with et T

respect to the utility of-the subject tract : I AR
. fpr various kinds of housing, ofiice and » Pl
research uses, hospitals and nursing homes, TR S
< o banks and public recreational facilities, ST
o is illustrative of the reasonable differences BRI
of opinion in this area. We went as far in
that general direction as comports with the
limitations of the judicial fumetion, in our
determinations in Mount Laurel, supra, and
Qakwood at Madison, supra. <he sociological
. problems presented by tais and similar cases,
. and of concern not only to our dissenting
_ : brother, but ourselves, call for legislatiom
- . westing appropriate developmental control in
- 8tate or regional administrarive agencies.
[Citations omitted]. The problem is mot an
appropriate subject of judicial superintend-
ence. Clearly the legislature, and the ex-
ecutive within proper delegation, have the
- power to impose zoning housing-regilations
. on & regional basis which would ignore munie-
fgal boumdary lines and provide recourse to
1 developable land wherever situated, Qak-
- wood at Madison, ubi cit. suora.

As we stated earlier, plaintiffs have failed to prove the
sppropriate region for which defendants have an obligation to
provide their fair share of opportumnity for construction of low

...... and mﬁderacqmigéo?e housing. Since the definition of such a
region is essential to prove that the defendants exclude such

housing through their choice of zoning policies (a choice, we
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add, which must be proved "arbitrary"”, Pascack Ass'm, Ltd. v. Mavor

& Coun. Washinston To., supra at 484) it follows that the proofs

were insufficient to support the claim of exclusionary zoning.

. We have considered, but decided against, remanding the matter
for a new trial To do so would merely sérve the purpose of al-
lowing plaintiffs to pursue a theo;;é which they eschewed in the
earlier trial on an issue as to which they had the burden of proof.

See Budget Corp. of America v. De Felice, &-6. ¥.J. Suver. 489, 494

(App. Div. 1957). Accordingly, the judgment is reversed.

-
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URBAN LEAGUE OF GREATER NEW : Docket Nos. Ar4681-75,

BRUNSWICK, CLEVELAND BENSON, A-4683~-75, A-4685-75,
JUDITH CHAMPION, BARBARA . A-4720-75, A-4721-75,
TIPPETT AND KENNETH TUSKEY, s A~-4722-75, A~-4759-75, and
o A=-33-76-
Plaintiffs,
v. ) 745i£&/
"PTHE MAYOR AND COUNCIL OF : NOTICE OF PETITION FOR
~THE BOROUGH OF CARTERET, CERTIFICATION
et al.,

Defendants.

Notice is hereby given that plaintiffs in the above-captioned
case will petition the Supreme Court of New Jersey for certifi-
cation to the Appellate Division to review the final judgment

of the Appellate Division of September 11, 1979.

—-7 " . -
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MARIIYN dJ,. MORHEZUSER
569 Mt. “Prospect Avenue
Newark, New Jersey 07104

(201) 624-1815

%IN E. SLOANE .

ROGER C. ROSENTHAL
- National Committee Against
- , Discrimination in Housing, Inc.
o 1425 H St., N.W., Suite 410
Washington, D.C. 20005
(202) 783-8150

Pa34



DAVID BEN-ASHER
134 Evergreen Place

East Orange, New Jersey 07018

Attornéys'for Plaintiffs
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I hereby certify that a copy of this Notice Jf Petition

CERTIFICATE OF SERVICE

.for Certification was served by Express Mail upon}the Clerk
of‘the'Supreme Court and by ordinary mail upon the following

counsel for defendants this Sth day of October, 1979.

1. Peter J. Selesky, Esquire
: Attorney for Defendant
Mayor and Council of the Borough
of Carteret
22 Kirkpatrick Street
New Brunswick, New Jersey 08903

2. William C. Moran, Esquire o : -
- Attorney for Defendant T
- Township Committee of the Township :
of Cranbury
Cranbury-South River Road — : -
Cranbury, New Jersey 08512 .

3. Bertram E. Busch, Esquire
Attorney for Defendant
Township of East Brunswick
99 Bayard Street .
New Brunswick, New Jersey 08903

4. Roland A. Winter, Esquire
Attorney for Defendant
Township of Edison
940 Amboy Avenue
Edison, New Jersey 08817

' 8. Louis J. Alfonso, Esquire
Attorney for Defendant
Township of 0ld Bridge
. 325 Highway 516 oo
014 Bridge, New Jersey 08857 "~~~ 7

6. Thomas R. Farino, Jr., Esgquire
-~ . Attorney for Defendant
Township of Monroe -
Applegarth and Half Acre Road oo
Cranbury, New Jersey 08512
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7. Joseph H. Burns, Esquire
Attorney for Defendant
Township of North Brunswick
103 Bayard Street
New Brunswick, New Jersey 08901

8. Daniel Bernstein, Esqulre
Attorney for Defendant
Township of Piscataway
P.O. Box 1148
Plainfield, New Jersey 07061

9. Joseph L. Stonaker, Esquire

: Attorney for Defendant
Township of Plainsboro R Tt
245 Nassau Street SR ' o
Princeton, New Jersey 08540

10. Alan J. Karcher, Esquire
Attorney for Defendant
Borough of Sayerville

o 61 Main Street ~

D . Sayreville, New Jersey 08872

11. Barry C. Brechman, Esqguire

o Attorney for Defendant
Township of South Brunswick
3530 State Highway 27, Suite 207
Kendall Park, New Jersey 08824

12, Sanford E. Chernin, Esguire

' Attorney for Defendant
Borough of South Plainfield
1848 Easton Avenue .
Somerset, New Jersey 08873

%ER C. ROSENTHAL

Attorney for Plaintiffs

National Committee Against
Discrimination in Housing, Inc.

1425 H St., N.W., Suite 410

Washington, D.C. 20005

(202) 783-8150 '
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