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THE STATE UNIVERSITY OF NEW JERSEY

RUTGERS

Campus at Newark

School of Law-Newark - Constitutional Litigation Clinic
S.I. Newhouse Center For Law and Justice
15 Washington Street « Newark « New Jersey O7102-3192 - 201/648-5687

October 3, 1985

Ms. Carla Lerman
413 West Englewood Drive
Teaneck, New Jersey 07666
Re: Urban League v. Carteret, No. C 4122-73

Dear Ms. Lerman:

Enclosed please find a copy of the Judge's July 23
opinion and September 17 implementing Judgment as to

Piscataway.
Sincerely ?s,
Dyeo AAL
ﬁric Neisser

encls

Counsel: Frank Askin-Jonathan M. Hyrnan (Administrative Director) — Eric Neisser



Superior Qourt of Nefw Jersey

CHAMBERS OF : ‘OCEAN COUNTY COURT HOUSE
JUDGE EUGENE D, SERPENTELLI ) ; : . . C.N. 21912
ASSIGNMENT JUDGE : ) : ) ) TOMS RIVER, N.J. 08754 .

July 23, 1985

Barbara A. Williaums, Ezg{/
Eric Neisser, Esq.

Rutgers Constitutional -
Litigation Clinic

15 Washington Stres o ’ ; , L
Newark, N. J. 07102 - R PR T

‘Philip L. Paley, Esg.
Rirsten, Friedman & Chernin R R AR
17 Academy Street N PP L S LET ER—O;‘JION
Newark, N. J. 07102 T S S : T

Raymond R. Trombadore, o . .
- $rombadore & Trombadora

33 East High Street
Somerville, N. J. 08876

“Re: Urban League of Greater New Brunswick v. Carteret |
: Docket No. C~- 4122—73 ' :

Ccunsel:
In April, 1984 this court began hearings for' thej’purpose of
=3uab1;shang the fair share oI the seven remaining munic 1palatlas in tha

abcve'case. The fact that each of those mun1c1pallt1es had not adopted
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ordlnances camplflng thh Mount Laurel II has already been established

BTt me e gy

The fair, share of six of the municipalities has -since “been
determined. With regard to Piscataway Township, the court appointed master

concluded that the fair share of the township was 3744 if calculated in

-
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accordance with the methodology approved by t‘us court in AhG Realtx v.

‘»Werren Twp. et al., decided July 16 1984. However,-all parties and the

' master recognized that because of the amount of vacant developable land

Withln the Township of Piscataway, it was highly unlikely that the fair share:

_of the township as calculated pursuant to AMG could be satisfled. As a
‘reSult, the court authorized the master to conduct a physical 1nventory of

': all vacant developable land withln the township and to make recommendatzons ,

concerning the suitability of that land for Fount Laurel development and the ['d

fdensmties which would be»approprlate for each suitable tract.r The Urban, P
i aeague clSO conducted such a study. Upon conclusxon of those StLdleS, the

eUrban League was able to agree Wlth the master upon the parcels which were

"ilsuitable for lower 1ncome developmeat. The detendant dlsagrees w1th that:?‘

P suitablllty for lower income housing as to their 1ndiv1dual parcels.

ot Py s R

‘conclusion.li Ai?,;:

A hearing was held with respect to the suitabllity of each tract.

‘The master testified as to each site ead was subgected to cross—examinaclon L
= by the plaintiffs, derendants and in rested p operty owners. The to»»shipi_'w
idﬂ,presented 1ts proofs with regard to ea ch of the sites and each property owner S

~ . also presented proozs elther 1n Zavor of or opposed o a finding of o

At the conclusxon of the hearing the tcwnship attorney uroed the_

court to meke an ac*ua1 site inSpection befo*e veechino any determir tion

rconcernlng the fa1r share of the township._” The_ court agreed and an

T e S

inapectlon was’ held on May 16 1985 burlng the iéﬁf,‘?ﬁéwéghéé’re¢éfdea its
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observations. Thereafter,~ the recording was = transcribed and was made
available to counsel.
Piscataway Township, unlike many other townships involved in Mount

Laurel litigation before this court, possesses a wide variety of housing.



commerclal deve1cptent

.

That is not to suggest, however, that much of the hou51ng is affordable to

~ lower income households. - Nevertheless,, it "does appear that | there is a

mixture of hou51ng within Piscataway not present in some of the more affluent

communities 'engaged in Mount Laurel 1litigation. There is a signiﬁicant‘

quantity of niddle class housing and even some older lower income umits. On

the other hand, it is also evident that Plscataway Townshlp has attracted a.
very substantial amount of industrial and offlce construction. The court"
v1ewed large tracts of land devoted a Izost 'esclu51vely to impressive’.‘

corporate headquarters, office bulldings, prore551onel structures and otheryio

The site 1nspectlon conflrmed v1rtually all of the concluslons madeﬁﬁ"'“

b] the court app01nted master in her reports of hovember 10, 1984 and Januaryll

—

'18 1985 and also conflrmed her testimony before thls court. There were no'
sites found suitable by the master which the court could conclude were notl

sultable based upon a ‘51te inspectlon. The court recognlzes that the_‘

detendant has raised potentlal problems w1th some of the 51tes as they relate‘7”

1nadequete.: ‘Therefore, the court cannot exclude the 51tes based upon :;

to the p0551ble presenCe of toxlns. However, the site ivsPectlon certalnly'

: dwd not conflrm those concerns and the prooFs 11 that reoard were tota’ly“t”””

supposition or'speculation. If they are to be excluded, a more detailed sitei7"

analysis must be conducted. Tbe tOWﬂShlp also asserted varlous ocher‘i

otificatxons to support a flndlng of unsultabllity for numerous 31tes. The“

‘ pr1nc1pal obgectlons " related ”to“‘ traffic, dralnage, 'fﬁ?“é?ffﬁifﬁf’

ane amoee. ———— - i e -

inadequacies, overhead powerlines, wetlands and‘incompatability.ofvadjacent

land uses. Again, the site inspection did not demonstrate that any site was .

clearly rendered unsuitable by any such condition and the proofs concerning

these constraints do not support a finding of lack of suitability. That is
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not to suggest that a careful site analy51s of any given - site during the
compllance process may not warrant a- dlfferent conclu31on."

Therefore, it is approprlate to calculate the falr share of the
township based upon'the-flndlng made by the master and accepted by the court

that the sites de51gnated~1n her two reports are sultable for Mount Laurel

hou31ng. The township d1d not dispute the den51t1es allocated to each of the

sites by the master. ~In her testlmony, the master concluded that the dens i:y.'

‘"festlmates were conservatlve .i She provided a ranga of den31ty for some

ld sites}fi Thouoh I 'belxeve ~1t would be appz oprlate, for the purposes of
1establish1na the falr sbare, to utlllze the hlgner level w’thln those ranges,i
bave opted in 110ht ol‘the large falr sha__ obl gatlon of the to~n=h1p and
the need for some adJustment to the fair share as‘discussed later, to use the
lo"er level of dens ty for each site for whlch a dev51ty range was provided
7’The township retalns the right to demonstrate, arter careful analyszs during
'tha compllance stage, that the densitles ma} not be attalned ' Furthermore,,
"‘«since the falr share number need not be satlsrled on every 31te, the townsbip”lh

"w111 nave to analyze wbether the overall fazr sbare can be satisfied on the

. sites whlch it chooses for FOunt Laurel zonlng.

i As a result, the court flnds that the falr share of the township is o

2215. 5'T nat number is arrived at by multlplylng the density number assigned

-

- for each of the tracts found sulteble by the court by ‘the total acreage'

wdme~a@ted~4hatw4H;h—aespeeemte—sate*697~¢hevamsterus_report_uas Somewhat
unclear. It was clarified in supplemental testlmony. Her findings were that

the site, which includes several other sites shown by separate nunberings in

. the exhibits, could accommodate 270 senior citizen units within site 53 andf

300 to 400 units, most of which would be lower income, within the balance of

'w1tnin the sites whlch may” be utllized for hount Laurel hou51ng._k1t should ’ -




* sites 51, 52, 53, 54 and 60. A recapitulaion of the fair ehare calculation
~is attached as an appendix. Counsel should examine the calculation carefully
to~be sure that the court has accurately reflected the numerical data.
1t is important‘to note that the coert does not expect the Township
of Piscataway to eatisfytité fair share obligetioo by rezoning each of the
sites found euitable by the court. In fact, it Wouid be preferable for the‘
township to develop fewer of those sites so as to avoid. a patchwo*k. of
‘\develOpment, throuOhout the community. 7 However, ’at this, point, there is
"lmplv no evidence before the court to demonsttate that ‘the townshlp does not
ikhave the capacity to satisfy ‘the fa:.r s’nare througn rezonina of a more
”J.mz.ted. num’oer’ oz s:.tes. at rezoning need not take tha character of four -
to one;developmeot.  The court has already seen ln ocner communi es thac
"tbete‘are many dev1ces available to the townahﬂp to accommodate loner 1ucoie
fhousing development w1tnout utlllzlng the mandatoty set-asice_o: 207 and:
= turning all of the 51tes‘over to prlvate developers.‘ Site 60 for example,“-
is an area in. which the townshlp owns substantlal property. It could‘
-unéettake hou31no deveTopment in that area 1tself througn a non—profit\_‘~
5'«corpotation or through the use jof land’ ded*catlon ,to :tbat puroose iny
7coopetatwon w1th private'enterprise. Tbat 15 only’one eaample of tna optlons‘t'
avalleble 'to’ithe-:toﬁn; ~ If,,:after careful. ‘rev1ew,i'the  town;nip Canaej
deno strate that it cannot accoﬁmodate the tawr share/number as establzshedpl
in th*s opinlor without a substantlal neoatlve impact upon the zona plan ottu
enviro ment of its communlty, it may attempt to do so. Boweﬁer, 1t nust be

- noted that the court has been extreme}y careful in attemptlgg to brlng

T N i s S i Sl

e i wm»gﬂseater——«pfeeasiea——tow%e»f*ai& «sha—r-e—nember«—d evele-p M-m cat awa}-thr.ougb.....
the use of an actual 1nventory of avallable sites and an on~31te inspection

by both the master and the court. Therezore, the municipality' has a



yfl'requlrements needed to establlsh a true ncmerlcal credlt in the pure sense.“*V

.

Y

signﬁflcant burden to carry if 1t attempts to demonstrate that 1t cannot

satisfy its fair share number.;y
"The township ,offered some evidence with respect to potential
credits for fair share compliance. The court need not analyze each of the

credits claimed'ih depth By and 1arge, the clalmed credlts relate to the"

: existence of unlver51ty housxng wlthln ‘the munzclpality or the 1aroe number

’ : .

of apartment comple zes’ throughout the mun1c1p311ty.v

"ﬂ‘All the units asserted by the township to be credlts were bullt prlor to 1980

3and therefore, would have been in response *o th e nead ex;stlno prior to

«that date; The present need category 0r the AYG methooology identlfies only'

a need for hou51ng from 1980 forward. Secondly, none of the hou51ne clalmed .f.'f

: ‘? as credits is price-conttolled or squect to resale restrictions. Thrrd, the

i q'Mount Laurel II. *'“(f;Ta'i;'*

: testxmony showed most of it is beyond lower incoee levels as establlshed in

f:The Urban League s e\pert conceded that some pcrtion of the marrxed

"rstuden* hous:ng (348 units) mloht be given con51derat1on towards reduction of Gy

"y the falr share - not as a pure credlt - but frcm an equltable standpo*nt.s‘Ii VF

a’have made such an allowance and a good oeal more by utlllzzng 2 density

Nk Fert et e

, figure For all the Mount Laurel sites which is even mcre conservat1ve than

the "conservative" estimate made by_the master, The difference between using

‘the higher range of density and the lower range, together with a 200 unit

——

A . —

clalmed ‘ credit": that can pass“tae_ technacal d; :

reductlon on sites 51, 52, 53, 54 and 60, amounts to approximately 473 units
- a more than fair credit for any adjustment for which the townshlp could
claim "credits" based on the equities.t

The fact is that there has been virtually no lower income housing
created since 1980 which would fall into the category of credits towards

6



present need. Certainly there has ‘been no housing developed whlch would
constitute credits towards prOSpect:Lve oeed Dormltory housing or grouo
quarters would not . constltute a credit inasmuch as that type of houszng isa
net iucluded in the 1nventory of present housrng need as calculated under the
-~ AMG methodology. | | | |

 As noted, the most that could be argued by the township 1s‘that itis‘h,”
does‘have some variety of hou31ng.wh1ch other municipalities do not have ande
35;~that the married student housing warrants some ad3ustment.s Any‘ equityt?f

f{f con51derations should be weighed in llght of the evident fact that Piscata:av |

15f Townsh p is one of those tYPes of communities wnlch the Court had in mindhiihh

”,‘hlt has or will be co1sumed by very desirable ratables

mf,townsn:p snould do whatever lt cen. do now.

when 1t rererred to those towns whlch have 11vi d the factor’es and excluded'f7'

~the workers.» (Hount Laurel 11 at 211) The eewnship has experienced a

commercial boom which has generated very attractive ratables and the boom is

:1not over. The fa’r share establisbed for P*scataway in this opinion is~1  -
llk31Y to be itS last because most of 1ts vacant developable lend for lower = .

Alncome erpOSES could reasonably be expectea to be gone by 1990 and mudh ofvﬁr

#Therefore,' theiwi'

As ‘a result,c ‘the township is hereby orde ed to start uorkoel“h'“
immedlately upon the adogtion of a compllance ordinance to satisfy the fairfz;‘n
share pumber or 2,215, It shall have a period of 90 days to do so. Bowever,‘ﬂ

glven the substantlal delay whlch has occurred dn’ establlshing this fair SRR
3 T el i s e e T ""—"i—‘”'-‘-‘"m“‘ﬂ

share and recogn1z1ng that the township should have known that it would have

a significant fair share number, the township'should'not expeet that this
court will permit any significant extension of this 90 day”period. While

such extensions have been liberally granted in many other municipalities,



> &
in this case it would be unfair ‘and " inappropriate to do so. The ‘township
. should expect that if it is unable to satlsfy the 90 day requlrement, 1t will
‘have to present compellxng reasons why the court should not have the master
‘establish a compliance ordi.nance in accordance with this opinion.
Very truly yours,
¥ o ’. | ' "/f/l ) / i “" .'./-—- ” ’
~EDS:RDH . Eugere D. Serpente?lz.,
R A. J.s.C.
copy TO: - R oo
Lawrence thwin, Esq./ SRR S D id Da nes, Es&.
Lawrence Vastola,jsq. _;_,:; s gard Salsburg, Esq.
Boward Gran, Esg. S k Dusinberre, Esq.
-+ Edwin Runzman, Esq / o , Chcrd Ragsdale, Esdg.
. Chris A. Nelson, Esq.\/ - : . ephen E. Barcan, Esq.
.. Neil Schoenhaut, Esq. : ' Carla L. Lerman, P. P.
o Dam.el Berpstein, Esq. ; .
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SITE NUMBER

APPENDIX

ACREAGE , DENSITY

10 & 12

3
32,33 & 34

35

37

38

40

a2

43
46

45

46

10.7 5
110 8

21.7 8

10 7
55,6 12
o138

‘ ,‘(subject to possible reduced censxty for buffering to

approxlmauely 6 per acre)

v}114 02 1

74,65 10

‘lr 7.82 12

-f°“30;7 jK‘?,f ui{12: ;'M

w00 -

167 10

40.9 8

55.64 e, g e s e e e

o r— i | ———  L— T —itn 0. s v b,

-

47
48 & 63

49

9.4 . 10.

17.3 | 12

TOTAL UNITS

Cem

- 79814

. T46.5
BECR T
‘;<%gﬁ360,5 e

w7

 53.5
. 880

~221.6

70

667.2

648

- s44

”'11194'

160

3. 2‘”

e — -

94
45
207.6
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57 :‘ 40 10 | { 5; R - 400
75876 105 ""‘éﬂ 6 i;‘-f‘ ‘ - Aksj .
7 eas s 3225
B T T S
80 10 o s .8 a0
L 5 U”“. ‘ ’,\ o 8,726,95‘
B f;~j]_5;726;95 divided by 5 = 1,745.39
f??yff1'745 39

w0 270, 00 (senlor cmtlzen)
. 200.00%

°‘3]2,215.39

. 54,60 .

'*LSlng the 1ower estimate of the master (300) and rech.c:.nc ic because of her‘v
'testlmony that most. of the units wculd be lower income. ‘

o ; : No units charged against 51te 79 which was found suiuable in |
‘;con}unctlon w1th site 38. : : : :
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