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- THE STATE UNIVERSITY OF NEW JEF‘SEY

RUTGERS

Ccmpuschewcm

. school of Law-Newark - Constitutional Lifigation-Clinic
. S8\ Newhouse Center For Law and Justice -
15 Wcshmg’ron Street - Newark « New Jersey Q7102-3192 - 201 /648 -5687

. May 6, 1985

leslie Lefkowitz, Esq.
1500 Finnegans Lane
North Brunswick New Jersey 08902

"Re: Urban League v. Carteret (North Brunswick)

Dear Mr Lefkowitz

: I"spoke with Ron Shimanow1tz on Frlday regarding the
 status of the North Brumswick affordable housing ordinance. He

. indicated that it was expected that comments on the ordinance
_would be forwarded to you within the next two weeks.

Given the fact that this matter has remained
outstanding since our last meeting in January, T would hope that
the ordinance could be in a form acceptable to all parties and
ready for submission to Council no later tham May 31, 1985.
Certainly, all of the parties will have had ample time to comment
upon the. draft by that time.

Upon receipt of the outstanding comments which I
understand are forthcoming, I suggest that we meet one more time
to iron out any remaining problems w1th a view to wrapping this
up as soon as possible.

~ Very truly yours,

- Barbara J. Williams
. - .
Jg}]
cc/Stewart Hutt, Esq.

Frederic Kessler, Esq.
Douglas Wolfson, Esq.

Counsel: Frank Askin-Jonathan M. Hyman [Administrative Director) ~ Eric Neisser-Barbara J. Wiliams
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seotion X. Short 7Title.

This Ordinance shall be known and may be cited as the -
"Affordable Housing _Ordinance of the Township of North
Brunswick." ' ' '

Section II. Purpose.

v The purpose of this Ordinance is to comply with the
‘Court Order of the Superior Court of New Jersey in Urban Leagque
of Greater Neaw Brunswxck, et al. v. Mavor and Council of the

- 'Borough of cCarteret, et al., by’e‘staol:.sh;.ng a mechanism for
assuring that housing units des:.gnated for occupancy by low and
noderate income households remain aEfordable to, and occupied by,
low .and moderate income households. :

v

. Section III. Definitions.

The following terms wherever used or referred to in this -
'-Chapter shall have the following meanings uvnless a dlfferent
meanlng clearly apoears from the context: :

Agency. The Affordable Housing Agency of the
Township of North Brunswick created pursujr‘xft!: to this Ordinance.’

: Gross Aggregatecor/ne. The total ‘annual
'1ncome from all sources of all members of the household, with the
exception of income exclusions provided for in the rules and
regulatz.ons promulgated by the Agency.

househoid shall “be’ defined to mean all persons living as a sing;e Qou-:~:fﬁf1~3$”115
+6Wumn profit housekeeping unit whether or not they are related by blood, martiage

or otherwise.
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Income Ceiling. 80% of the reglonal ‘median income -

for moderate income households and 50% of the regiocnal “ edia 5
income for low J.ncome households, with adjustments _for :
size. =~ = . . S N/ S . . h‘/;-/
"~ - Low Income hoxlic,ehold with a gross aggre-
gate family income which does not exceed 50% of .the :eg:.ona.l

medlan J.ncome, with adjustments for housshold siz=.

Low and Moderate Income Units. owelling unlts
which are subject to the price and occupzncy reguirements of this
Chapter, and whose sales prices and rental chargss do not exceed
the maximum amounts determined to bs affordadbl: by low and
moderate incoma houssholds. H/h[ :

Moderate Income . hou oq()vd with a gross
=] a LS -

aqgregate family income which i ter than 593 of t_pe reg%onal X
median income, but which does not exce=d 805 of said regional
median income, with adjustments for houszhold slze. HH

Regional Median Income The madian amily income
for the eleven county present need reglo* determined by the Court
to include the following counties: argen, Ess.ex, Hudson,
Hunterdon, Middlesex, Morris, Ppassailc, Somersel; Uniong Sussex,

Yarren.
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Beuce. T _ . "For ease of calculation, regional
median income shall mean 94% of the median income for the
Primary Metropolitan Statistical Area (PMSA) in which
Middlesex County is located."

Absent income'1imits-f6£m££é>éié§eﬁ“é;ﬁgﬂw“n” | e .

' Ly present need region, we have
Kapoan) oo problem with defining regional median income as 947 of the iedi;n income
for the PMSA where Middlesex County is located. ’

A R SR st

e g g ection III- Definition of Regional Median

Income ~ The language contained in Gelber Letter (i.e., "94%
MAl of PMSA income) is acceptable.

‘ : ytilities. Those utilities that are essential for
safe ‘and sanitary ocupancy of a rental unit, including water,
sanitary sewage, electricity. and heat. For the purposes of this
ordinance, cable television and telephone are spacifically

excluded.
%ﬁ Section‘IV. Establishment of Affordable Housing Agency{
%  : | A. Creation. _ |
§ ' S | There. is hereby -created an Affordable
g Housing Agency ("Aggncy“) of the Township of North Brunswick.
E B. .-Compositigﬁ. U

: 1. The Agency shall consist of seven mem-—
2 bers, all of whom shall be appointed by the Mayocr. The memn—

bership of the Agency shall consist of the following:
. L . a)  One landlord who owns residential -
investmant property in the Township and is also a Townshin
resident. . : . o _

‘ . o - b) * Two - single-family homeowners
residing in the Township. ‘ ' ‘

’ " e) - One tenant of a rental unit which is

not a low or moderate income unit under the provisions of this

Chapter. . _ :

d) One Township official.

e}  One owner occupant of a low orx

moderate income unit.
£) one tenant of a low or moderate

income unit,

g) Two alternate members.
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' : 3 T8aa. TIV.B. There is a sevious potential problE T ‘
@Eﬂﬁi composition of the affordable housing” agency. BY identifywg—— - -
_ membership of the agency with specific, narrow, interests, the
Township is creating a serious potential of internal confl}ct ?“d
breakdown within the agency, well beyornd the intrinsic difficulties
that the agency will have in developing the ability to work
topether effectively; people who perceive themselves as a “landl?rd
representative” or a “"single family homeowner representative® will
potentially bring a destructive perspective to the board. The only
 winterest", other than the overriding public interest of the
Township itself, that should be represented is that of the lower
income population. : : )

Many communities which are creating, or contemplating ereating,
such agencies simply provide for ___ members (five should be ample)
appointed by the mayor with consent of council. 1 strongly suggest
that that be followed, with possibly one appointment reserved for a
jower income representative. In that way, the members are more
likely to see their interest as the Township's, rather than per—
taining to a specific interest group.

Pt PR

: 3. I believe the point expressed in paragrébh:3“is well o
Lrisee taken and warrants having the Township reconsider its
: position in this regard.

With respect to the composition of the Affordable Housing Agency, we
agree that the membership guidelines may be too specific. Specifiéally,
. the membership requirement of a "landlord who owns residential investment
~khﬁl00 - property in the Township and is also a Township resident” (Section IV Bl.a)
vcould create a bureaucratic snarl delaying the establishment of the Agency.
For example, what constitutes "residential investment property™?

J—
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3. Section IV B.l.a. - The last clause of this
sentence should be omitted (i.e., "and is also a Township
resident"). Requiring that the Landlord also be a Township
. resident is too restrictive of the selection pool. Either no
one will be available or the prospective members will not be
ol landlords of substantial residential investment properties.

H Should a Township resident be desired, then the provision
should be amended. to-read as follows: "One landlord who owns
substantial residential investment property either within or
without the Township and is also a Township resident.®

. 2. The alternate rembers shall not both be
from the sam2 category of membership.  Altexronaie members shall
‘have all of the powers of regular members when sitting in place

~of a regular member. ‘

until such time as low or moderate income
owner and renter appointments can be made, the alternate members
cshall function as regular memd2rs. ‘

. The Mayor shall designate one regular
membexr to serve as chalxperson. -

. R Attendance by 4 regular membeys or al?er—A‘
nates shall constitute a guorum. Passage of any motion requires
an affirmative vote by a majority of members present. .
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;”éﬁxthe Township Council® with no specific procedures or

which could add make the effective working of the agency
tially more difficult. 1 see no compelling reason why the Council
should have anything to do with the rules and regulations of the
affordable housing agency. If, however,
Council role in this matter essential (and, if that is the case, I

believe they should explain to us why this is so) then it should be
spelled out to be one or the other of the following:

R A . I S

4. ~ phe initial term of office of the BAgency

members shall be one (1), two (2) or three (3) years to be

designated by the Mayor in making the appointment. The terms of
office shall thereafter be three (3} years. tThe appointments
chall be made in such a manner so that the terms of approximately
one-third (1/3) of the members shall expire each year.

- C. vacancies; Removal for Cause.

The Méyor may remove any mnember of the

.Agency for cause. Written charges served upon the member shall

be followed by a hearing thereon, at which time the member shall
be entitled to be heard either in person or by Counsel. A
vacancy in the Agency occurring otherwise than by expiration of

the term, shall be filled for the unexpired term in the same
manner as an originallappointmept,‘

D. vowers and Duties.

T R " . - . o
1. ° To prepare and forward to the Township

ment the policies and goals of this Section, specificalyy, to
ensure that housing units designated as low or moderate 1income
units, once constructed, shall remain affordable to, and be
occupied by, low or moderate incoma houssholds. Such rules.shal
sect to review and modification by the Township Council.

R TET———— — . o _ :
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ouncil, such rules and regulations as may bes necessary to imple—

o

4. Sec. 1IV.D.1. To provide for "review and modification by

conditions

to govern that review creates a potentially open—ended process

substan—

the Township considers a

‘a.  That the rules and regulations must be adopted
(as an ordinance) by Councilj

i b. That upon receipt of the proposed rules and
regulations from the affordable housing agency, the Council
-has 30 days to review and modify them, any modifications to

be embodied in a resolution, upon which time they become
effective. , . '

The ordinance should alse provide that the agency must adopt these
vules and vagulations (and forward them to Council, if that pro-

vision is retained) no later than six months from their organiz—
ational meeting.

Prior to the adoption of the Affordable Housing Ordinance, the role of
the Township Council in the operation of the Affordable Housing Agency must
be determined. We propose that Section IV D1 regarding promulgation of the
rules and regulations should be re-examined in conjunction with Section IV
P regarding appeals to the Township Council.

The Agency should be required to promulgate its rules and regulations
within 30 days. Thereafter, sald rules and regulations nay be forwarded to
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the Township Council for its review and recommendations within 30 days.
The Township Council should not be given the open-ended right to modify the
proposed rules and regulations of the Agency.

ada

ine the maxi
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 "§.‘”'To aeterm

the Planning Board and developers with said calculations.

L 3. ' To pre-qualify prospective owners and
renters based upon income and family size, and to issue a cer-
tificate as to income eligibility status. ' ]

-

S R mum sale, resale and
- rental. charges for low or moderate incoma units, and to provide

4, To require  that a covenant be" recorded .

. with each deed restricting the resale of low or moderate income

units to low or moderate income households.

ﬁy"'ﬁ ' 5. To develop a2 formula for use in calcu—>

ce of low and moderate income units,/

GRS A RS

N

3. The concern expressed in paragraph 5 can be 3
‘addressed by adding to the end of Section IV.D.5. the phrase

"consistent with the provisions of Section VII.B. of this
Ordinance." : ,

A RGeS i
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3. See. IV.D.S. The Ordinance should spell out the standards
and criteria to be used in establishing the maximum resale prices
of the lower income units.  This is too important, and too easily
subject to exercise of poor judgement in the choice of formulaes and

criteria, to be left completely to the administrative discretion of
the agency.

units which would unduly increase the resale price or rental

charge of such units above the amounis determined by the Agency

to be-affordable by low or moderate incoms households, and to
control the low or moderate income unit resale price adjustments
or homegwner installed improvements, S o

. 6. To restrict the installation of improve=.,
“mants or amenities within or as a part of low or modzrate income

3 .
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6. Sec. IV.D.6. The author of the ordinance has apparently
missed the point with this section. There is no compelling reason
to "restrict the installation of improvements or amenities” in and
of itself; the point is to make clear that only reasonable and
appropriate improvements will have their value counted toward the
allowable resale price. That can be facilitated by establishing a
procedure whereby a homeowner who wants to make an improvement can
submit it to the agency, and get a prior approval, on the basis of
which he can be certain it will be credited toward the resale price
(otherwise he runs the risk of having it not credited, at the time
he applies for a prige determination). R

6. To address this concern, Section IV.D.6. should be
amended to read: "To determine whether the cost or value of
the inctallation of improvements or amenities w%?hln or as
part of a low or moderate income unit should be ‘included in
calculation of thé resale price or rental charge for the
unit and to establish procedures whereby a homeowner can
obtain a determination from the Agency 1in Fhls regaFd at the
time the improvements are made.” In addition, Section
VII.B.2. should be amended to read: "the cost of reasongblg
improvements to the property made by the owner as determine
by the Agency."
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With respect to Section IV D6, we agree with the Urban League that this

provision should be amended to permit the Agency to determine whether the
RM””J cost or value of the installation of improvements or amenities within or as

part of a low or moderate income unit should be included in calculating the
resale price or rental charge and to establish procedures for obtaining
weien .. P18 deternination prior to making the improyements or amenities.

e ’ 7. To review and to approve or disapprove
he Affirmative Marketir. Plan required of all developers of 1o

and moderate income housing. S —

4. Section IV.D.7. This provision should be
amended to read as follows: "To establish the required _
bpfb contents of the Affirmative Marketing Plan and to review the

Affirmative Marketing Plan required of all developers of low
and moderate income housing"”. The suggested language will
require the Agency to establish the requirements of .the A.M.P.
so that the Developer knows precisely what information is
sought by the Agency. ~
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} 8. To reqguire developars to submit proofs of
publication in accordance with approved affirmative marketing
.plans, and to monitor the marketing practices of developers of
low and moderate income units to ensure that they comply with the

- affirmative marketing requirements of this Chapter.

- 9. - To report quarterly to-’ the Township
Council on the status of low and moderate income units. -

E.  Appropriation and Accountability.

The Township Council shall appropriate
adequate monies for operation of the Agency. The  Agency may
employ or contract for professional services regquired to carry
out its duties and responsibilities, subject to the amount
appropriated by the Township Council for its use. ‘

' The Agency.shall report to the Township
Council through the Township Administrator. : :

"F. Appeal Mechanism.

: : _Any developer subject to the requirenmznts of
this Chapter, and any family who has applied for determination as
a low or moderate income family, may appeal any decision of the
agency to the Township Council. . -

7. Sec. IV.F. The provision under which determinations by the
agency, particularly those dealing with qualifications of pros-
pactive buyers or {enants, can be appealed to Township Council is
very ricky, and eould create innumerable diffipulties. The image of
the Township Council re-reviewing individual household application
F?rms, and income determinationsz, is very questionable. An approp-
riate provision would be for such determinations to be made by

agency staff, with appeal (if necessary at all) to a committee or
the board of the agency. ‘
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; 7: This po%nt i§ well taken ahd deserves having the
Township reconsider its position in this regard.

g e TR e S e L G G e s e :

The Agency should be gilven a specific timetable for issuing its initial
determination. With respect to the appeal mechanism set forth in Section IV
F, a specific timetable should be established. Any developer or household
applicant may appeal a decision of the Agency within 10 days of the
Agency's determination. We think that a workable compromise would be to

- have the review committee be comprised of three members of the Township
Council selected by the Agency to hear said appeals. This committee would
have a period of 20 days from the Treceipt of the appeal to issue its final

~ decision, , _ : .

5. Section IV.F. Appeal Mechanism With regard to
the.cgmments of Mallach, the developer's right to appeal '
decisions of the agency to the Township Council must remain
in the ordinance. However, the right to appeal of the
prospective buyer or tenant 'is an issue to be settled between

the Township and Urban League.

R et s el R AL R
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Section V.  General Provisions.

. .- Ao .Wherever reference is made to low or moderate
income pou51ng in the Township's Zoning Ordinance, the standards,
definitions and procedures set forth in this section shall apply.

S BL Except as‘oﬁherwise expressiy provided hereiﬁ, no
low or moder§te income unit shall be offered for sale or rental
. except at prices that are affordable by low and moderate income
- households. S e . : '
oo b . ' e
. 8. Sec. V.B. This section is not properly worded; it should
make~ clear  that no 1oakin:ome unit shall be offered except as a

Sl
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W/ North Brunswick (3) o January 7, 1985

price affordable to a low income housshold, . and no moderate income
unit except at a price affordable to a moderate income household.
The present phrasing allows for a loophole (substituting moderate
for low income occupancy or affordability) which is clearly not

intended. R : S

0 ‘ 8. To avoid any ambiguity, Section V.B. should be
amended to read as follows: "Except as otherwise expressly
provided herein, no low income unit shall be offered for
sale or rental except at prices that are affordable by low
income households and no moderate income unit shall be
offered for sale or rental except at prices that are
affordable by moderate income households." Similarly,

e#ﬂf} Section V.C. should read: "Except as otherwise expressly

provided herein, no low income unit shall be sold, resold,
rented or re-rented except to a household that has been
qualified as a low income household by the Agency and no
‘moderate income unit shall be sold, resold, rented or

re-rented except to a household that has been qualified as a
moderate income household by the Agency.” Another, simpler
means of addressing this concern would be to add the word
"respectively” at the end of each section.
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1 T q: Except as otherwise expressly provided herein, no

0w oL moderate income unit shall be so0ld, resold, rented or re-

 rented except to a household that has bzen gualified as a low or
- moderate income household by the Agency.

- However, nothing contained in this Chapter, or in
‘tne rules and regulations promulgatea by the Agency, shall
restrlft or preclude any family which was classified as low or
moderate income based upon its gross aggregate family income at
the time it purchased or leased a low or moderate income unit,
from continuing to own or lease said unit, after its inco

Quceeds the incomg ceill stablished by in this Chaptewe—""

T _ 6. Section V.C. The following sentence should be
added to the end of the first paragraph: "An owner of a low or
moderate income unit shall not be permitted to rent said unit

- unless the unit is rented to a household that has been
qualified as a low or moderate income household by the Agency."”
The addition of this language follows the intent of the .
original paragraph and clarifies the limitations placed upon a

lower income unit.owner wishing—to-rentI

g s e e
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. D. A covenant embodying these restrictions shall be
recorded with the deed for all sales of property subject to th
~\, _provisions of this Chapter, ' e ,

With respect to Section IV D4 and Section V D, we propose that the
Affordable Housing Plan which shall be recorded immediately after the
Master Deed is recorded, which deed shall refer to the Affordable Housing
Plan, shall constitute the requisite covenants.

- - » -

- A. A prospective purchaser or renter of a low or
oderate income unit must be qualified as a low or moderate
income household by the Agency prior to the purchase or rental of
such unit. The Agency shall periodically recalculate the
regional median income and determine adjustments for houszhold
size as updated data or estimates of median income become

s le. » . . ’

~) ' We propose that an additional provision be added to Section VI A. This

opﬂy}  provision should read as follows: “The maximum sales prices shgll be
4& adjusted to reflect said recalculations of the regional median income and

such recalculation shall occur in June of each year.”
o ) e e T, i i y . iR

="

s B. The income ceilings for low and moderate income

,43

« families shall be 50% and 80% respectivelv of th 3 "
‘. » 3 . Yy e r :
income, with aajustmentSNEEE_family size. eglonalﬂmegign
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9. Sec. VI1.B. Change "family” to "household",
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'faé‘ét‘iﬁﬁ‘"VIIJ’”“‘ﬁ‘é’Eé’ﬁﬁfﬁiﬁioa of A:("Max‘fmnm_ Salas pri -e”ems. - agvawhgﬂewagal e
.+ - Charges. . , ‘ ' :

Prior to the sale, resale, rental, or re-rental of a low
or moderate income unit, the Agency shall determine the maximum

sales price or rental charge that may bz charged for that size

unit in each income category in accordance with the following:

. A. Maximum SalesiPrices for Units pPending Approval..

oo X A base price shall be calculated such tha
,tye -sutm of the moqth%y.payments for principal, interest, taxes,
fire, Fheft and liability insurance, and homeowner association
fees, if any, shall not exceed twenty-eight percent (28%) of t

tloylpr moderate income ceiling: ined _in_accordanc

7. Section VII.A.1 The following language should
be added to this section: "In the event prevailing interest.
rates exceed 14% then the aforesaid calculation of base price
shall include (in addition to taxes, insurance and homeowner -
J association fees, if any) principal and interest payments based
upon a l4% interest rate." Such a provision will permit the e
builder to.continue ‘to supply low and moderate income units +
during periods of high interest rates.

By
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W - . - 2.7 The developer shall, prior to final appré

by the Planning Board of any developmant subject to this
Chapter, provide the Agency with information on the financing
terms which shall be made available to low and moderate income
households through the developer. 3If no provisions are rade to
the contrary, the Agency shall assume a 103 downpayment aand a 30
year fixed rate mortgage in calculating sales prices. The deve-—
loper must provide financing terms £for purchase of newly
constructed low and moderate income units. The rate which the
developer makes available at the time of firal approval shall be,
tilized in determining maximum sales prices. S

i, R A S i e T SRR

S 18. Sec. VII.A.2. There is no need to require developers ta
: provide financing for lower income homebuyers. The only requirement

should be that the developer must show that the financing, which he
has used to establish his sales prices, is realistically available -
from representative local lending institutions. It is only if the >
developer proposes to set his price on the basis of an interest
rate other than that generally available from local 1lending
institutions that he must provide the financing.

e 10 A ey e o
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10. The point here is that if the developer proposes to
provide standard mortgage financing for the lower income
units, the terms of that financing should be used to
determine the maximum sales price. If not, the developer
may be asked to provide the Agency with information about
the financing that is generally available locally to lower
income homebuyers, but the interest rate used in caleculating
the maximum sales price should be the rate that the Agency
determines to be generally available locally for a 90%, 30-
year, fixed-rate mortgage. The first sentence of Section
UIT.A.5. and Section XII.B. should be modified to reflect
this understanding. ,

#) We strongly object to the provisions of the proposed ordinance
requiring the developer to provide financlag for the low and moderate

“Pﬁ'{ - income units (Seetion VIT A2 and Section XI B). These sections should be
" -deleted in their entlirety.

B E
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" - rate mortgage (ARM), which is to be mads available through the
developer, be utilized to calculate maximum sales prices, an’
interest rate which is the average of the initial interest rate
and the highest p0551b1e rate in effect after three years sh
be utilized for calcg —
\‘.‘I__.—

2

8. Section VII.A.2 Developers must not be

required to provide financing for lower income purchasers.

This entire section should be deleted. However, pursuant to
Mallach's suggestion, the following prov1510n might be

" - substituted:

"The developer shall, prior to final approval by
the Planning Board of any development subject to
this Chapter, provide the agency with
information which demonstrates that the
financing, which the developer propases for
establishing sales prices, is realistically
available from representative local lending
institutions.”

The provision of this information by the developer
must not and should not be a condition of final approval. The
Planning Board will not need this information since the Agency,
and not the Planning Board, has the responsibility for setting
prices. The financial information shall be provided by the
developer prior to issuance of Building Permits (other than
Building Permits for models) and shall be submitted to the

. Agency.

D R e
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Ve propose that Section VII A2 and Section VII A3 be deleted and the
provision discussed in paragraph 11 of Bruce Gelber'’s letter be substituted
in lieu thereof. Said provision provides that the interest rate to be used
for calculating the maximum sales price should be the greater of either (1)
the current index of one year Treasury bills plus two points or (2) two
points less than the best available fixed rate mortgage. This provision

was included within the Affordable Housing Plan adopted by the Township of
Piscataway.

3. If the develooer proposes that an adjus a

i1. Sec. VII R.3. This provision should make clear that it

does not apply to so-called "deep discount" ARMs, where the first
year rate has bean set artificially low as a come-on to the buyer,
but only to rates with reasonable caps on annual adjustments and
total adjustmants.

SOV 1T SR : R o i “ T e
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11 In the context of a proposed development in another
jurisdiction, the Civic League and K. Hovnanian Companies
worked out the follow1ng alternative method for calculatlng
maximum sales prices, where the developer proposes to
provide financing through an adjustable rate mortgage or
establishes that ARMs are generally available locally to
lower income purchasers. Under these circumstances, the
1nterest rate to be used for calculating the maximum sales
price should be either (1) the: current index of one-year
Treasury bills plus two points or (2) two points less than
the best available fixed rate mortgage, whichever is
greater.
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income units are affordable by households whose income is l?ss
than the low or moderate income ceilings, the maximum sales price
that may be offered for each such unit shall nob  exc ninety

-

percent (90%) of the base price for tha* size unit in each inc
category. e , . — e e

: 12. Seec. VII.AR.4. A provision worth serious consideration
would be something along the following lines: that the agency,
upon a finding that the 30% standard set forth in the ordinance was
not allowing for an adequate range of affordability, could reduce
the maximum price below that level, after a further finding that
such a reduction could be made without impairing the financial
feasibility of developments subject to this ordinance.

12. This recommendation could be implemented by adding
the following language to Sections VII.A.4. and VII.C.3:
"If the Agency determines that the ninety percent (90%)
standard set forth in this section is not allowing for an
adequate range of affordability among the lower income
population, it may reduce the maximum price below that
level, if it also determines that such a reduction can be
made without impairing the financial feasibility of the
development."” . . _ .

Pt £ s R e s LT
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o We take issue with the amendment to Section VII A4 proposed by the.
Urban League (paragraphs 12 and 13 of Urban League submissions). The
proposed amendment is too subjective and contains no standards for

¥L determining an "adequate range of affordability.” Moreover, under the
' proposed amendment, the agency has been given the authority to determine
the “financial feasib;lity” of a developer's project.

e ez R

9. Section VII.A.4 The original provision i
acc?ptable._ The'suggestion by Mallach go pergit a regué:ion in
maximum sales price below that set by using the 50% standard is
unacceptable. Such a modification would create, for the
developer,'even more uncertainty and risk than that which
already exists. . Th? developer is entitled to have some idea of
the lower income units sales prices. Permitting the agency to
,reduce.maxlmum sales prices if it "determines that such a
reduction can be made without imparring the Ffinancial
feas;ylllty.of the development”® has the potential for disaster.
What is meant by the phrase "without impairing the financial
feas;bflxty'of the development"? Does this require audits by
C.P.A.'s or perhaps additional 1i igation?
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ppwws==e= 5 The Agency shall calculate the maximu
vrices for applicable sized units in each income category in
{Ccordance with the financial terms provided by the developer,
and shall notify the Planning Board and the developer of said
sales prices prior to final approval by the Planning Board.
These sales prices shall remain in effect for a period of one
year. However, the developer may reguest a modification of the
- maximum sales prices at any time by applying to the Affordable
tiousing Agency for recalculation of these prices based

- any of the factors used to calculate the prices o

PSS
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“We propose that Section VIL A5 be amended to delete from the first

seantence thereof the phrase "in accordance with the financial terms
provided by the developer.”™ In addition, we believe that some relief

WAy Dy AL

Page 3

of the project. Accordingly, we propose the following:

I Sa

Provided that the developer offers for sale within 90 days

prior to receipt of a certificate of occupancy, if no

low

income buyer has signed a contract to purchase or a lease to

rent a low income unit within 60 days of the develope

r's

receipt of the certificate of occupancy, or with respect to a
resale, within 90 days after the non—developer owner notifies

the Agency that the low income unit is on the market

- avallable for resale, the low income unit shall be declared
to be a moderate income unit for the purposes set forth in

the Affordable Housing Plan and for the duration of s
- plan.

aid

Provided that the developer offers for sale within 90 days

prior to receipt of a certificate of occupancy, if no

moderate Income buyer has signed a contract to purchase or a
lease to rent a moderate income unit within 60 days of the
" developer's receipt of the certificate of occupancy, or with
respect to a resale, within 90 days of the date upon which
the non-developer owner notifies the agency that the moderate

income unit is on the market available for resale, th

e

moderate income unit shall be declared to be a market unit

and released from the restrictions and provisions of

the .

Affordable Housing Plan. The Agency shall execute and cause
to be recorded a statement of reclassificatlon of the low and
moderate income units in accordance with the above
provisions.

I
B

R N T

should be afforded to developers in the event that the units cannot be sold
to low and moderate income buyers. It is certainly more beneficial to have
all units occupied; the existence of unsold units which are not occupied

for lack of low and moderate income buyers destroys the economic viability
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B. Maximum Resale Prices.

o "Prior to the resale or any low or mnoderate
income unit, the Agency shall determine the maximum sales price
for that unit in accordance with a formula. developed by the
ggency, which formula takes into account the following: - 1)
increases in the regional median incoze, 2) the cost of improve-
. ments to the property made by the ownar,-3) prevailing financing
- terms available in the market, and 4) reasonable out-of-pocket
~costs of the sale as determined by the Agency. To the extent
feasible, the formula shall ensure tha: the sales price will be

. consistent with the affordability standards set forth in this
chapter. ' '

C. Maximum Rental Charges for Uﬁits Pending Approval.

. 1. A base rent shall be calculated such that the
‘sum of the monthly rental payment, including utilities, does not
exceed thirty percent (30%) of the low or moderate - income
ceilings determined in accordance with Section VI. »

o 2. If the cost of all utilities is not included  * .
in the monthly rental charge, the Agency shall calculate for each
unit size an estimated monthly charge for those utilities not
included in the rent. These charges shall be estimated utilizing
estimating techniques acceptable in the industry. This estimated
charge shall be subtracted from the maximum gross rent to deter—

mine the maximum rental charge that may be charged for each low
- and moderate income unit. ‘

3. In order to assure that low and moderate
incowme units are affordable by houscholds whose income is less
than the low or modarate income ceilings, the maximum gross rent
that may be .charged for any such unit shall not exceed ninety
percent (903) of the base rent for that size unit in each income
category. ) _

i i M_,ﬁ;‘ng, Sec. VII.C.3. This section should be reworded to pl“OVide

' i he
' that individual rents can be either hxg?ezhor log:; t:::tzaxi:f iny
‘ r
base rent as long as the average o 2 0 y
developmen; not exceed 92% of the base rent. That way the ngzs g:e
be individualized, and a wider spectrum of householdsdrea houid he
provision given in (12) above, appropriately rephrased, =
. considered for inclusion here as well.

e o S TR SN i

s i B

13. This recommendation could be implemented by
amending Section VII.C.3. to read as follows: "In order to
assure that low and moderate income units are affordable by

. households whose income is less than the low or moderate
income ceilings, the maximum gross rent that may be charged
for any such unit shall be such that the average of the
gross rents charged for each size unit in each income
catagory not exceed - -ninety percent (90%) of the base rent
for that size unit in each income category. 1In orde- +-

assure affordability to a wider range of lower income
households, the Agency shall encourage landlords to set
individualized rents not to exceed 30% of the tenant's
actual income, provided that the average of such rents for
each size unit does not exceed 90% of the base rent for that
size unit in each income category.”

i i
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10. Section VII.C.3 The o:igiﬁal provision is
acceptable., Mallach's suggestion to

maintain an average gross
rent of 90% of base rent is unacceptable since the developer

has no guarantee that such an average can be maintained by the
~agency. The original provision creates some certainty of rent
levels, whereas the Urban League suggestion may be unmanagable
(i.e., the distribution of household which yield an average of
90% base rent may not become a reality.)
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4.  The Agenc
charge for applicabl ]

shéll notify‘the Planning Board and thé_developer of such rental
charges prior to final approval by the Planning Board. These
rental charges shall remain in effect for a psriod of one year.

: 5. The Agency shall establish appropriate cri-
eria - and procedures. for allowing periodic rental charge
increases. -However, the developer may request a modification of
the maximum rental charges at any time by applying to the Agenc
for recalculation of these prices based on_r~hanges_ in.any
Lactoryrssased to caltutig: the ) 2. VAR

=Chal»w-

R

14. Seec. VII.C.S. This appears to be two separate points. The =
provision embodied in the first sentence is clear, and reasonable.
The second sentence does not appear to follow logically, and it is
not clear what its purpose is. This should be reworded, so as notk
to give the impression that rents can fluctuate in an irregular
fashion (if it is made clear that rents are individualized, this
.problem may not necessarily arise). :

e A NSRS ST A7 w .
R T B

14. To avoid any confusion, the Township shoul '
consider deleting the Second sentence from Section VII.C.S.
and adding it to the last Sentence of Section VII.C.4. to
read as follows: "These rental changes shall remain in
effect for a period of at least one year, except that the
developer may request a modification of these charges by
applying to the Agency for recalculation of the prices based
on changes in any of the factors used to calculate the
rental charges." More importantly, to be consistent with
the last sentence of Section VII.B., we urge that the
following language be added to Section VII.C.4: “To0 the
extent feasible, these criteria and procedures should ensure
that the new rental charges are consistent with the
affordability standards set forth in this Chapter,*

s
P

H, 11. Section VII.C.5 The original provision is e
acceptable. AlSo, there is no objection to the contents o
Paragraph 14 of Gelber's letter. :

5
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"D. Relationship Between Household Size and Unit Size.

: : - Por the purpose of determining maximum §a}es
prices and rental charges pursuant to this Chapter, the ceiling
incomes of the following household sizes shall be used to deter—
mine the maximum prices for each of the following unit sizes:

. efficiency

3 m ‘
’ "'E Eedréoms

‘1 person
ns

3

Srnprqnn
6.5Vgersons§!>

o

- * The arithmetic average of the median income for three person

- and four perso

»

’ﬂ}pvr;

n households shall be utilized for computation
purposes. : - SR ‘ ’

** The arithmetic average of the median income of sixlpefson and
seven person households shall be utilized for computation pur-
poses. o . :

- 18. Sec. VII.D. This shoﬁld bEVChanged as follows:

s

a. The appropriate household size for a 2 bedroom unit
should be a 3 (not 3.5) person housghold.
e i S - h

15. The changes proposed in paragraph 15 are consistent
with the standards for household size set in Ms. Lerman's
Expert Report in this case and in all the recent settlements
with which we are familiar. Accordingly, we strongly urge

that Section VII.D. be modified to incorporate the standards
suggested by Mr. Mallach. :

s A

" set forth in Section VII D should be amended to three persons.

o

T LR

9

Nowrth Brunswick (4) January 7,

1383

b.
{if one i
hold.

The appropriate household size for a 4 bedroom

unit
S ever buiilt) should be a & (ot 6.

3) person house—

The material in the interpolated footnotes

deleted.

contained should be

We agree with the”ﬁ;tan League that the household size bedroom unit as
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Section VIII. Expiration of Restrictions

i S b A e B o
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i‘l/ﬂ A. Restrictions on the resale of low or moderate
‘ncome sales units shall expire thirty (30) years from the date

i toT I
g e Y TR T s

~ of-the initial sale of the property..

Y s

We propose that the following provision be added to Section VIIi A;b

Restrictions on the resale of low or moderate income sales
units shall expire thirty (30) years from the date of the

}( initial sale of the property or such other lesser time as may
be adopted pursuant to subsequent state legislation.

S e AT

. B. - Tow or moderate income rental units shallf?%ﬁa;nwguw
éubject to the requirements of this Chapter-indefinltely, except
’{' that the limitations set forth in subsaction VIII.A above and

Section IX below shall apply if such reatal uwr'l are convertgd
inte condominiums, co-ovperatives, or somz other form of ownership
roparty. A

o B ] ¥ S )

et St A, ST R
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" 12. Section VIII.B This provision is unacgeptable
as presently dratted. Rental units should not be subject to
the Affordable Housing Ordinance indefinitely. A thirty-year

. restriction, as in the case of sales units, seems reasona@le,
as in the case of sales units, seems reasonable. We are 1ln :
agreement with the suggestion contained in paragr%ph 16 of .
Mallach's memorandum; specifically, "if rental units are
converted within 30 years of initial occupancy, the same numbex .
of low and moderate income units, respectively, must be
maintained after conversion, subject to resale controls
ensuring their continued affordability and occupancy for the
balance of the 30 year period."” '

Y SERICE SRR S "SR CONE S o S

3L onits mrer oo

16. Seec. VIII.B. This is either wrong or unclear. The clear
purpose of the restrictions, as I understand them to be, in the
event of con-version of rental units to cocperative or condominium
occupancy, 1is to preserve low and moderate income occupancy and

- affordablility across the conversion process. Thus, at a minimum, N
the ordinance should provide as follows: if rental units are =
converted within 308 years of initial occupancy, the same number of -
low . and moderate income units, vrespectively, must be maintained
after conversion, subject to resale controls ensuring their
continued affordability and occupancy for the balance of the 3@
year period {or, alternatively, for a 30 year period beginning with
the date the conversion bercomes effective). The ordinance should
also provide that any rental units must remain rental housing for
som2 minimum term; which should be no less than ten years tand,

arguably, in view of the effect on depreciation, perhaps noc more
than firftean years). o .o

S o ettt

s 16, Section VIII.B. is acceptable as presently drafted,

-1+ except that the Township should consider adding a provision
U¥j requiring that rental units must remain rental housing for
some minimum period of time, such as ten to fifteen years.

355@;9~ww"“”j“*“x 'With'reépééf'té'SéEéiaﬁ“VIII'B.Aﬁﬁé indefinite duration of time that =~ "
M low or moderate income reatal units shall remain subject to the '
quﬂ} requirements of this Chapter may violate the Rule Against Perpetuities.
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i The Urban League's suggestion that rental units
remaln rental units for some minimum period of time (e.g. ten
to fifteen years) is unacceptable. Such a provision would be a
cogtrol of the ownership, as opposed to use, of the property
which beyond the powers granted to a municipality. ’

Section IX. Exceptions in the Event of Foreclosure.

Notwithstanding the restrictiéns on‘”’résa‘le of low o;’

in this cChapter, there shall be

With respect to Section IX, we recommend that the
Township add the following provision, which has been
incorporated into a number of other affordable housing
ordinances: "In the event of foreclosure, the Agency shall
attempt to identify qualified low and moderate income
purchasers and shall give notice to the lender of their
identity. The Agency shall undertake other efforts to
ensure that low and moderate income units will not become e

~unavailable to low and moderate income households by virtue %
of foreclosure. Toward this end, the Agency shall work with
developers of low and moderate income housing to %n?orporate

. into deeds or covenants appropriate language providing the
Agency with limited rights to intervene prior to foreclosure
in order to maintain the property as a low or moderate
income unit." .. '

13. Section IX. The language which Gelber has
suggested as an addition to Section IX is acceptable provided
that the following is added thereto: ™"In no event ghal} the
language incorporated into deeds or covenants be objectionable
to mortgage lending institutions.”

s gy
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" With respect to Section IX on forec S
following provision be added:
ray o, 1983 - i} o
Page 4

losure, we propose that the

In the event of foreclosure, the low and moderate income
units shall be released from the restrictions of this Chapter
and an instrument in recordable form releasing said units
shall be delivered to the foreclosing lender by the Agenecy.
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s 19n X. Affirmative Market;ng Requirements,

A- All developers of low and moderate income units
nall affirmatively market said units to persons of low and
moderate incom2, irrespective of race, color, sex, reliqi n
national origin. r SeXx, religion or

Toward that end, the developer Shail formulate and

-which plan shall be incorporated as a condition of approval of
the development.application. " At a minimum, the plan shall Yo~
vide for advertisement in newspapers with general circulatiog in
the following urban areas: Jersey City, Wewark, Elizabeth
Pateron, Wew Brunswick and Perth Amboy. The olag shall alsé
require the developer to notify the following ageﬁcies on a regu-

: 1a; basis of .the availability of any low or moderate incgme
un1t§:_ the ClYlC League of Greater New’Brunswick, the Housin
,Coallt}on of Middlesex County, the Middlesex County Office ég
Community Deve}opmgnt, and othear fair housing centers housing
referral organizations, and government social service a%d public
welfare departments located in the following eleven counties:

. Bexrgen, Essex, Hudson, Hunterdon, Middlesex, Morris Passaic.
"Somerset, Union, Sussex and Warren - R

e St
iy AR A v A —— e |

With respect to the affirmative marketing requirements set forth in
: Section X A, we propose that the Agency be required to prepare a 1list of
P( any of the "fair housing centers, housing referral organizations and
govermmental social service and public welfare departments” refereaced

therein.

P RN S SR O .
T iy
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L B. All advertisements shall conform Qith‘ébﬁiiéégiéwmemu
Affirmative Action, Equal Opportunity, and non-discrimination
laws of the .

Section XI.  Reporting Requirements.

- The Township of North Brunswick shall report quarterly
in writing to the Civic League of Greater New Brunswick or its
designes, commencing with Decembder 31 1984, providing the
following information with regard to any sites requiring set asides
of low and moderate income housing: .

A.  Itemization of all proposed developments which are
subject to the provisions of this Chapter and for which applica-
tions have been filed with or approved by the Planning Board.
Information shall be provided on the location of the proposed

"~ site, number of low or moderate incoma2 units, the name of deve-
lopex, and dates that Planning Board actions were taken or are

anticipated to be taken.

. B. ‘A copy of the affirmative marketing plans provided
for each development tog=ther with copies of advertisements and a .
list of newspaperxrs and communlty or governmental organizations or
agencies which received the advertisements,

{2

e
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C ot gectlon XITL pevelopert§ RESPOASTHITIEIes -

) .Tpe responsibilities of the developer shall include, but
- not be limited to the following: ' :

- *

o
. e
- - Lo

A. The marketing of all low and moderate income unite
in accordance with the requirements of this Chapter. o

: B. Provision of financing terms for low and moderate
income units, and submission of information on said financing to
the Agency for use in computing affordable szles prices.

: J4. Sections XII.B and XII;D As stated above the
qeveloper.must~not be required to provide financing for lower
income units. Accordingly, this provision should be omitted.

0

C. Submission of an Affirmative Markefifig riam Lo urressi o
Agency for approval, and submission of proofs of publication to
ensure compliance with said plan. .

——W

e

(/-D.. Submission of bi-monthly reports to the Agency
‘detailing the number of applications for financing and the number
of rental applications received from low and moderate income
households, as well as the status and disposition of s
applications. o US— il
T L i
B 15. Section XIXI.D The bi

C 2 from low and mod
~income households. Since the Agency is responsible fg;ate

screening the applicants, the A
. : r 3 gency, and not the develo
would be in the best position to provide information on E;g’

status of the g i i s
be omitted. PPlications. Acecordingly, this provision should

R S S e

i e

. We objest to thae Seetion XII D requiring the daveloper to submit bi-
‘monthly raports to the Agency. The information ecalled for in this report
1s under the domain and within the control of the Agency, and therefore,

should be included as part of its required report to the Township Council

pursuant to Section IV DI.

o

rability.

s ey
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ion XIII.

IT any section, paragraph badiviss o
. , - . » Subdivision, elaus i—
ifon oi this ordinance shall be adjudged in;alid, sucﬁ 23553222“
ion shall apply only to the section, baragraph, "subdivision,

clause or provision so adjud . ,
ged and tha ma .
nance shall be deemed wvalid and effective-re inder of the. ordi
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