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COUNTY OF MONMOUTH

ALAN MALLACH, being of full‘age and duly sworn, upon his oath ‘

deposes and says: |
| i.}I-am a housing and developmeht consultant,'and_ém a member‘

of the American Institute @f’Certified Planners (AICP). I have
been actively invdlved in a wide variety of iésues relating to the
implementation of the Moﬁnt Laurel doctrine, and have acted as a
consultaht on planning, = housing and zoning issues fd the Urban
Léague plaintiffs in the above case since late 1975.

2. In connection with the above, I have reviewed the
provisions of the reéently-enacted Fair Housing Acﬁ (referred to
below as the "Act"), with particular reference to the potential

effect of Sec.' 16 of the Act, which provides that parties to



ongoing Mount Laurel litigatioh may move to have thai case
transferred to the jurisdiction of the Council on Affordable Hous-
~ing (the "Council") established b? the Act.

3. The Act provides that, in evaluatiﬁg Qhether to grant such
a motion,‘ the couft must consider whether permitting the transfer
would "result  in a manifest inggstice to any party  to the
litigation™ (Sec. 1é(a)].7 To thét end, it is necessary to try as
best 6ne éan to evaluate‘the‘effects that would result’ from a
transfer. ‘While ‘fo, some extent thisvmay be‘highly speculative,
there are at least two areas in which the provisions of. the’ Act
ﬁake possible a rational evaluation of effects. These are, first,
the manner in which a transfer would affect the detérmination of
the municipal fair share, - if the Council wefe permitted tolrecal- 
culate a previously stipulatedlor adjudicated fair share figure;
" and second, the-extenﬁ to which the‘trénsfer will delay resolution
of the matter currently before the court.

4. Should a transfer be permitted, ‘the municipality would
then be réquired to enact a housing element and fair share plan
consistent with the provisions of the Act.‘-Sec; 7 of the Act
’ provides that'the;COuncil shall (a) determine‘housing regions, (b}
‘estimate the p;esent'and‘prospective ﬁeed for lower income housing
by region,, and (¢} "adopt criteria and guidelineg for municipal
'determinaﬁioh of 'its present and prospective fair share of thé‘
housing need in a given region (emphasis added)"(Sec. 7(c)(l)]1.
Sec. 7 of the Act further provides extensively for adJuétment of
the municipal fair share, on the basis ofba variety of criteria of

conditions.



5. While the precise effect of many of the provisions of
Sec. 7 is buncertain, the numerical effect of one provision,
however, can be directly measured. The provision reads as follows:

Municipal fair share sghall be determined after crediting
on a one to one basis each current unit of low and moderate
income  housing of adequate standard, including any such
housing constructed or acquired as part of a housing program
specifically intended to provide housing for low and moderate

- income households- [Sec. 7(c)(1)]

- Since the termS‘"low and moderate incamé housing"” are defined in
Sec. 4(c) and 4(d) of the Act, it is possible to make a reasonably
accurate numerical analysis of the number of unitg, statewide and
for individual municipalifies, that would represent fair share
"credits" on +the basis of a literal application of the above
language; i.e., units that are at present either occupied by or
regserved for occpancy by lower income households wmeeting the
standards of the Act.

T 6. I have prepared such an analysis, which igs attached, with

‘supportlng documentatlon, as Appendix A to thls affidavit and

which is 1ncorporated herein by reference. Based on this analysis,

-and~ for reasons explalned therein, = I have condluded that the sum

"total of fair ghare "creditg® pérmittgd by Sec. 7(c)(1) of the Act

Act _exceeds the combined total pregent and prospective statewide

lower _income housing need as determine under generally accepted

and used methodoloﬁies.

7.  The reason for thié patently absurd outcome ié that the
language of the Act appears to pérmit credit to be taken for
households in place, whilé the need assessment combines two
belements (a) households in substandard housing, wvhich ié a very

small percentage of total lower income households in place;  and



(b) incrementél lower inéome household growth, -which is also 'a
small percentage of the e%isting base of lower income households.
Thus,  even when - those households in place séending excegsive
amounts - for  shelter, or 1iving in substandard -housing, -are
ekcluded, the remaining nﬁmber is still greater than the sum of
pregent and.prospective need;

8. The exigtence of lcwer incoﬁe‘householdé in place, living
in soundkahd,affordable hbusing. has little or ho bearing on vthe
meeting of lower income housing'needs. In the Eorough of  South

Plainfield, for example, roughly 62% of the units meeting the-

standards - of Sec. 7(c)(1) are occupied by moderate jincome home-
owners/*. These are hoﬁseholds vho bought their units‘many years
ago, af prices far below current market prices, and have either
péid off their mortgages, or are making payments on mortgages at
far below current mortgage interest rates. If and when these units
come on the marke£ in the\futuré, they will not be affordable to
‘lowver ihdome households under any even remotely‘plausible'circum~
stances. | n -

9. This"éingie ﬁrovisicn,‘ therefore, if read‘ 1iterallf;
thorbughly distorts the détérmination of municipal fair share in a
manner thaﬁ, in my opinion, éoﬁtravenes the clear intent of. the

Supreme Court in +the Mount Laurel II  decision, which held;

regarding the municipal‘fair share obligation that  "the houging

¥ /Moderate income homeowners make up 47% of the total lower income
population in place in this municipality. This is a further indi-
cation of the disparity between a community such as South Plain-
field and the typical lower income distribution, since statewide
only 16% of all lower income households are moderate income home-
ovners. :



opportunity provided must, in fact, be the substantial equivalent
of the fair share’ [92 NJ‘at 2161. With rare exceptions, the units
for which‘ this ﬁrovision awards credit do not represent a lower
income "housing opportunity" by any rational definition.

10. Other provisions governing the détermination of fair
fsbafe, aithough iess émenable on their face to arithmetical
measurement. aré equally pregudlclal in théir language, 'ahd
reflect the potentially harmful effects that would arise if the
municipal fair share ‘allocation.were to be recalculated as a
result of transfer to the couhcil:

| a. The provisions for further adjustment of the fair

share obligation [Sec. 7(c){(2)1] are entirely driented toward
reduction vqf the fair share;' e.g., provigion is madé for

[downﬁard] édjustmentkwhere adequate infragtructure is not

available, but not for prard adjustment in those communities

which have adequate infrastructure to accomodaie substantial

growth, The éct provides fof seven separate such adjustments
,tokbe4madeuy | |

b. Over and above ény adgustments; the Council, at its
discretion and’on @he;baéis of sﬁch criteria that it deems
.gpprqpriate; may plécé a limit upon the’magnitude of any
municiégiity’s fair share’obligation [Sec., 7(e)]. |
| c. The determination of prospective need is to be based
on. *development and gfowth vhich is reasonably likely  to
occur...as’ a result of actual determination of pubiic and

private entitieg’ [Sec{4(3)]. In determining prospective

need, furthermore, the Council is instructed to give consid-



eration to appraovals of development applicationlsl and real
property transfers. Thege factors, which objectively have
little or nothing to do with the actual lower income housing
need, are ‘likely to be used only to reduce the need figure
that is established for purposes of municipalk determinatinn’
of fair share under Sec. 7(c).
. Finally,  under the provigions of Sec. 14(a) of the act, the
Couhcil must, fﬁrior to establishing the regional néed that ié’to
be ﬁhe basis on which each municipality determines its fairb share
obligétion, ~adjust the need figures on the basis of the above
‘ériteria and guidelines. ,
ll.b While it would be possible for the Council, giveh its
broad disdretion,under the Act, to implement theée provisions in a
manner that would no£ impair the rational determination of fair
‘share obligations, given the language of each of these provisions,
“such an ocutcome appears highly unlikely. The likely outcome of the
implémentation of‘these provisions of the Act, particularly when

' combined with the effects of the more clearly defined language of

_Sec. 7(¢><1>, appears clearly to further undermine the execution

of the Mount Laurel doctrine as get forth by thé New Jersey
Supreme Court.

'iz. Thé‘sécond’readily predictable éifect of a transfer under
the provisions’ of Sec. 16 of the Act is delay. Under the
provisions of the Act, the mqnicipality Qhose case has been trans-
ferred haé five months froh the date of'promulgatibn of cfiteria
and guidelines by the Council to file a housing element and fair

share plan; the Council, in turn has seven months from "confirm-



ation of the last member initially apﬁointed io the Council or
January 1, 1986, whichever is earlier"™ [Sec.7] to adopt thaose
.eriteria and guidelines. Thus, assuming the later date, a munici-
pality need not file its fair share plan with the Council until as
late as January 1, 1987.

13. Thé wofding of the Act raiges gerious questions with

regard  to  the timing and duration of proceedings arising from a

transfer subsequent to the filing of the municipal housing element

"and fair share plan. It ié cieaf, however, that‘in‘the event the
housing element does not accohodate the proposal of a developer
plaiﬁtiff,' or, in the alternative, reflect.the concerns of a
pubiic interest or lower income plaintiff, a considerable further
Vdelay; in all probability more than a year, is likely to take
plape ‘before that plaintiff would be back in a position to seek
relief from the courts; i.e., the position he was in prior to
granting of the transfer motion. ' Thus, +the total delay resulting
ffomkgréhting of the motion is likely to be between two and three
yeérs;' assuming that the munlcipality does indeed move for sub4
,atantive certification of ite housing plan before the Council, an
i’action which the Act does not require.

~14Q. Thé effects of delay on a deQelopment proposall are
‘twofﬁid. . Firgt, there are a varieiy of direct costé"associated'
with _delay,' mdst substantially the cost of holding land, whiéh :
includes - both the coéts of interest and property tax payments.
In many’cases, furthermore, é'developer facing a 2 to 3 year delay
muét then confront a choice between making é massive up-front cash

outlay, vhich may be realistically impossible to him, or losing



the land and the poteﬁtialidevelopmenf in its entirety. The reason
- for this is that, in order to be able to hold land for such an
extended period, it may be neceasary to purchase it outright.
Without massive cagh resources, the developer may simply lose the
land on which he is hoping to build; While this is a serious
problen fof individual developers, the secend impact of delay ig
~ even more serious. This is, in essenee, loss of the cruciall?
 impdrtaﬁ£~marke£zopporﬁﬁniﬁ;hghat.ekists.at present.. i |
15. Te'the extent that production of Mount Laurel housing isi
'cmhdi£ioned an‘preductioh of market housing, through the mandatory
‘setaside approach, the amount of lower income housing ceﬁstructed
will Dbe a functien of the market demand that‘.exists. At this
point, and eeince 1983, market demand in New Jersey has been
unusually’strong. This is the reeult ef a host of factore,‘,most
notably (a) lower interest rates: (b) massive pent—upkdemand from
the preceding period,,eduring.'which period little housing was
'vbuilt;’ and (d) strong and sustained economic growth ethroughnut
.mast of NeQ‘Jersey, The expleeion of developer—initiated Mount
;Laufel cases thet followed the 1983 ﬁount Laurel II decisioh wvas a
reflection of‘these factorsg; ifﬂthe'decisionrhad come in 1980, for
exaﬁple, it is'unlikelybthet more than a trickle of lawsuits would
have ‘been initiated by’developersyduring the followiﬁg'two'years.
i6. »It is‘unlikely that iheee exceptional market conditiohsi
wvill continue indefinitely. The American economy, and the housing
market within it, are notoriously cyclical. There is close to a
congensus of economists that the economic growth of the 1983-1985

period cannot be indefinitely sustained, and that interest rates



are likely to begin to’rise agaih in the future, for a variety of
reasons, including massive Federal deficits now being incurrad.
The implications of these trends are that two to three years from
- now -the market énvironmenf for development of  hcusing in New
Jersey is likely to be substantially changed, and that to the

extent that it is changed, the change will be for the worse. Econ-

omic growth may be substantially less, interest rates may be sub*,l_

stantially highef,’and the pent-upfdemand4that now exists:may have

beeh’ subsgtantially efﬁded by the efforts of other builders (many
of wvhom .are not subject to setasides) not stymied b? transfer‘
motions.

17. A further considerétion, which compounds these effects,
is the fact that available infrastructure (particularly sewerage
treétment capacity) is often very limited. There is a strong‘
possibility, even a likelihood,-that vithin the next two to three
years in many communities there will no longer be seweragé,treat—
ment capacity avaiiablé to prospective developers; Such capacity'
as exists tbday’Vwill have been fully utilized ‘byv the non-‘
reéidéntial  dévelépment and the non-Mount Laurel residential
déQelbpmentythat,vil; take place between then and now. o

‘18; Ag a ‘resuit of fhese fadtcrs; if projects nﬁw‘ being
prcp&éed are forced to suffer a tvo to three year delay, it is
likely that (af mény projects wiil not be able to go forward at
all at the end of ihatvperiod; énd (b) of those projects which
could go forward in some fashion, the écoﬁomic circﬁmstances will
have become more adverée, therefore threatening the provision of

the amount of lower income housing now proposed. The overall



'effect of delaya resulting from the granting of transfer motioaak
6n the provision of lower income housing in those communities is
1ikely to be overﬁhelmihg: indeed, it could come close to
‘cempletel?‘nﬁilifyiﬁg the builder's‘remedy provisions get forth ih
- the Mount Laurel II decision.

19.  These last pointe are of eigniilcance to both develapers
"and pablic interest‘or low income plaintiffs. A furtherﬁefiect of

‘delay‘of particuiarfconcefﬁ7to-the latter group is the risk that
sites_ available and vacant’today, which would be suitable .and
;deeirable for Jlower income housing development (either through
setaeidee or ofherwise), ~are likely, absent the iﬁpositionb of
- binding legal restrainte, to bevutilized for other purposes during
>the period of delay. The availability of desirable siies for

lower income housing, vwhich is already limited in many communities

involved in lMount Laurel litigation, will be further constrained,
or even eliminated; after‘two, three, or more years of delay.

- 20. Iﬁ‘cohclueion, it is my opinion ﬁhat the effects of‘the
fair -share‘ language: of the Act; | either separately or ih
'conJunctiOn with the extensive delays necessarily reeulting from
the procedures follawing a transfer of a case to the Jurlsdiction
ai the Counc1l, will result in a drastlc‘reductlon in the number
of 1ower 1ncome unlts ‘that will be produced, ’bothwin individual
‘munlcipallties and statewide, as well~as substantial and unjust-
ified delay in the provision of even that reduced number. Whatever
the effects of grantihg a transfer motion may be on a 'particular
developer, I believe that to grant such motions wouid have a

disastrous effect on the interests of New Jersey’s lower income



population in need of‘housing; the population whose needs were so
‘clearly addressed in the Mount Laurel decision. Whatever the
meaning of 'manifgst injustice” may be in the strict legal sense,
I believe that,fihe above effects clearly represent a  manifest
injustice to this population by any reasonable definition of the

term.

Alan Mallach, AICP

Sworn to and subscribed before

me this Zz «day of August, 1985

Williams
at Law, State of New Jersey
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AN ANALYSIS OF SECTION 7 C(1) OF THE FAIR HOUSING ACT PROVIDING
FOR THE DETERMINATION OF HOUSING CREDITS AGAINST MUNICIPAL FAIR
SHARE ALLOCATIONS '

~Prepared by Alan Mallach, AICP

In July 1985, the Fair Housing Act was enacted into law by
the New Jersey Legislature, and signed by the governor. This act
provides generally for the future implementation of what is known
as the Mount Laurel doctrine through administrative machinery,
including the determination of fair share obligations for New
Jersey municipalities. For the most part, the provisions governing
the  .determination of fair share are couched in broad and general
- . language, with substantial administrative discretion granted by
the act to the Council on Affordable Housing established by the

act, as. . well as to local government/l. The act does, - however,

. provide explicitly for municipalities to receive one particular
clearly-defined credit against the munigcipal  fair . share, in
Section 7 c(l1) of the act, which is to be calculated ag follows:

Municipal fair share shall be determined after crediting
on a one to one basisg each current unit of low and moderate
income housing of  adequate standard, including any such
housing constructed or acquired as part of a housing program
specifically intended to provide housing for low and moderate
income households.

The language of this section makes clear that, while subsidized
housing is to be included in this credit provision, units eligible
for credit are not to be limited to subsidized housing. In order
to be able to estimate the potential magnitude of the credit made
possible by the above provision, some definition is  necessary,
wvhich is provided elgewhere in the act, in Section 4: :

5 €. - "Low Income Housing®™ means housing  affordable
according to federal Department of Housing and Urban Develop-
ment or other recognized standards for home ownership and
rental costs and occupied or reserved for occupancy by house-
holds with a gross household income equal to 50% or less of

.-the median gross household income for households of the same
size within the housing region in which the houging is
located. ' : ‘ ‘

The definition for "moderate income® is identical, eXéept that the
income  range is specified to be 350% to 8074 of the area  median
income. Thus, a unit would clearly meet the standard of Sec. 7

1/Contrary to some impressions that have arisen, the Council does
not determine the municipal fair share allocations. The Council
determines the regions and total need figures to be used, and then
adopts "criteria and guidelines" on the basis of which each muni-
cipality determines its fair share. Thus, depending on the degree
of specificity of those guidelines, wmunicipalities may retain
broad discretion to determine their own fair share alleocations.



ANALYSIS OF SEC. 7 c(1) OF THE FAIR HOUSING ACT [21 ' - Mallach

c(l) if it is:

1. 0f adequate standard, which can reasonably be interpreted
as meaning (on the basis of the wmost generally utilized
definition) that it is neither substandard nor overcrovded.

2. Affordable,Ameaning ihat the household is not spending an
excessive amount for shelter.

3. Occupied or reserved for occupancy/2 by a household
falling within the above income definition.

Thig ' definition clearly includes a substantial part of New
Jersey’s housing stock. Roughly 40% of New Jersey’s households
are of low and moderate income, and the great majority of them
live in physically sound housing. ' While the number of units occ-
upied by lower income households which also meets the afford-
ability standard is substantially smaller, it is still a substan-
tial number. ' « ' o :

In order to estimate the magnitude of the credit, first at a
statewide level, then for a representative region, and then for
selected municipalities, it is necessary to turn to 1980 Census
data. ~Although =a literal interpretation of the language of the
act  would suggest. that a showing be made that the units are
affordable and occupied by lower income households now;  i.e., in
1985, no data more recent than the 1980 Census is available/3. For
purpaoses. of esgtimation,  therefore, the Census appears to be a
reasonable =source. The 1980 Census [STF-3, Part XI, Tables 30 and
311 provide a cross-tabulation of household income by percentage
of income for shelter, for owners and renters, distributed on the
basis of the following value ranges:

' INCOME , | % OF INCOME FOR SHELTER

. $0 - $4999 ) : under 20%
$5000 - $9999 B ' : 20% - 247
$10000 - $14999 : 25% - 34%
15000 - £199S9 . , ' 35% and over

$20000 and over - o [not computed]

In 'order to estimate the number of lower income households, and
the number paying no more than an affordable amount for shelter,

2/VWe have focused in this discussion only on occupied lower income
‘units, gince the number of such units reserved for occupancy but
wvacant is likely to be negligible. '

3/There is an open guestion wvhether, at such time that the Council
establishes guidelines for this matter, they will accept a showing
under this section based solely on 1980 Census data, or whether
they will require a —more up-to-date study to be made by the
- municipality. '



ANALYSIS OF SEC. 7 c(l1) OF THE FAIR HOUSING ACT (31} Mallach

‘we have made the following assumptions:

1. Since in 1980, the median household income in New Jersey
vas $19,800, we have used $10,000 as the cut-off for the low
income population, and $16,000 as the cut-off for the moderate
income population. Wherever we have interpolated within ranges, we
have assumed that households are evenly distributed throughout the
range.

2.  ‘We have-.agsaumed, for both owners and renters, that a unit
in which the household spends under 30% of gross income for
housing costs is considered affordable. Again, we have  assumed
that households are evenly distributed within each range.

3. VWe have assumed éhéiythe households listed in the Census
tables as "not computed” (n.c.) are evenly distributed among the
value ranges within the category in which they are found. ‘ ‘

Having ' determined the total number of lower income households
diving in housing considered affordable, it was necessary to make
an - adjustment to reflect the fact that some of these units would
be physically substandard or overcrowded; we have assumed, in the
absence of a more detailed analysis, that half of all substandard
and overcrowded units occupied by lower income households are also
affordable by the definition given earlier. This is based on the
proposition that, ~since the substandard units are likely +to be
less  expensive on the average than sound units, a moderately

 Yarger percentage of substandard than of sound units will be found

to be "affordable®" to lower income households. In this analysis,
we have used the total of deficient housing established by the
Rutgers Center for Urban Policy Research/4. This figure was sub-
tracted from the total number of affordable wunits occupied by
lower income households obtained from the Census data analygis in
order to determine the number of potential fair share credits. ‘

1. STATEWIDE ANALYSIS

Table 1 on the following page presents the cutcome of the
analysis for ' the . State of New Jersey as a vhole, using  the °
agsumptions cited above. It will be noted +that, although - low
income . households make up the great majority of the totzal lower
income - population, moderate income households make up the great
majority (nearly 704) of the households in this "credit"™ pool. The
significance of the number obtained in Table 1, however, is that
it  is larger than the total universe of fair share housing need,
as determined either through the methodology used by the Center
for Urban Policy Research, or that used by the court in the Warren
decision. These figures, and the comparison with the pool of
"credits" 'is - given in Table 2. Note that we have uged the CUPR

4/Mount Laurel II: Challenge and Delivery of Low-Cost Houging, p.
115, '




ANALYSIS OF SEC. 7 c(l1) OF THE FAIR HOUSING ACT (4] Mallach

figure for present housing need in all cases/S.

. - — - W TP (. S VEA e e - W - . O . A S S A L B . I M e A " et - — - v o A e —

TABLE 1: ANALYSIS OF POTENTIAL FAIR SHARE CREDITS BASED ON CENSUS
DATA ON AFFORDABILITY BY HOUSEHOLD INCOME -~ STATE OF NEW
JERSEY

1. DETERMINATION OF AFFORDABLE UNITS

RENTER OWNER TOTAL
LOW MODERATE LOW MODERATE
% OF INCOME ’
FOR SHELTER:
< 20% S 21219 ¢ 48595 10416 - 50104
- 20-24% 24747 . 49151 133511 27315
25-34% I 54363 - . 69981 328975 37946
35% + 246459 29305 103879 37380
S n.c. 28201 6718 6211 0

Collapsed value ranges (without n.c. adjustment):

< 30% 73147 132737 40815 96392
30% + 273640 64295 120366 - 56353

Number of affordable units after n.c. adjustment:
< 30% ; 79072 137250 42386 96392
2. DETERHIHATIDN OF POTENTIAL NUMBER OF FAIR SHARE CREDITS

 Total number of affordable units occupied

by lower income households L ' 3S5, 100
» [iesé estimated number of substandard and o '

-overcrowded affordable units] , : , ‘L 60,0801

POTENTIAL FAIR SHARE CREDITS AVAILABLE . 295, 020

- S Gae e e W W e . S e U W e G e W, e TS M W At A - ——— v - - . e s b e A - —

5/The reason for this choice is that it appears at this point that
the  Mount Laurel courts have determined that with regard to one
aspect of the procedure by which present need is determined; that
iz, the determination of the percentage of substandard units which
are occupied by lower income households, the CUPR methodology is
more reliable than that methodology developed by the Consensus
Group, and subsequenty embodied in the Warren decision.
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TABLE 2: COMPARISON OF POTENTIAL FAIR SHARE CREDITS WITH TOTAL
NEED TO BE ALLOCATED

1. CUPR NEED DETERMINATION/GROSS HOUSING NEED

Present need (from p. 115) 120, 100
Progpective need (from p. 126) ‘ 133,981
| | o | 254, 081

less potential fair share credits {295, 0201

" NET FAIR SHARE TO BE QLLOCATED - [ 40,9391

2.’CUPR NEED DETERMINATION/HOUSING NEED TO BE ALLOCATED

{gross need less need meet through private market without
assistance; see p. 316) ‘

Present need not housed | 99, 166

Progpective need not housed ; 118,561
: 217,727
less potential fair share credits {295, 0201

NET FAIR SHARE TO BE ALLOCATED ; [ 77,2931

2. WARREN NEED DETERMINATION

Present need S 120, 100
Prospective need o 158, 708
| | S o 278, 808
less potential fair share crediits (2935, 0201
NET FAIR SHARE TO BE ALLOCATED [ 16,212]

o — . —— — oo ——— o - — P Wl A - —— - — o— o —— o — o

Under all three alternative approaches, the potential pool of
credits exceeds the total need to be allocated. Upon reflection,
this is not surprising. The statutory language of Sec. 7 c(1)
provides, in essence, for credit to be taken on the bagis of
households and units in place. The need allocation, under all
methodologies in use, ' is based in part on substandard and over-
crowded housing and in part on future household increment. These
factors have only the most general relationship with one another,
and it is largely attributable to chance or coincidence that the
tvo totals are as close as they are..  If, for example, affordable
~units as a percentage of all units occupied by lower income
households were even slightly higher, the number of potential
credits, and thus the disparity between credits and need, would be
substantially greater.

The excess of potential fair share credits over need to be
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allocated will not necessarily recur in all, or even in wmost,
municipalities. Although there is a modest (although tangential)
relationship between the factors that determine this credit, and
houging need generally, the relationship between the factors that
determine a municipality’s potential "credits" and its fair share
allocation is nonexistent. Thus, in some municipalities the poten-
tial "credits” will vastly exceed the fair share, while in others
they will be only a modest percentage of the fair share allo-
cation. This statement should not be interpreted to suggest that
in some cases the credit derived from Sec. 7 c(l) is "reasonable";
it is clearly nothing of the kind, even where its practical impli-
“cations may not be substantial. B .

2. REGIONAL ANALYSIS

.The same methédolcgy can be applied to housing regions within
the state. Indeed, the language of the Fair Housing Act requires
this to be done, in some fashion, as stated in Sec. 14 (a) of the
act: : R

....The Council shall review the'petition and  shall
issue a substantive certification if it shall find that:

a. The municipality’s fair share plan is consistent with
the rules and criteria adopted by the council and not incon-
sistent with achievement of the low and woderate income
houging needs of the region as _adjusted pursuant to the

council’s criteria and guidelines adopted pursuant to sgub-
section c. of section 7 of this act....

The specific "credit™ - discussed " in this analysis is clearly
included within the adjustment specified in this paragraph. VWhile
the precise manner in which the council will choose to wmake such
cadjustments  is left to that body’s discretion, it is at least
arguable  that the paragraph calls for the regional need to be
reduced ' by the amount of the "credit® before transmisgsion to  the
municipalities for purposes of fair share allocation.

Should that or a similar interpretation prevail, the effect
on the region in which Middlesex County municipalities are likely
to be included would be dramatic. To assess the potential effect,
we have calculated the potential "credit" and its relationship to
housing need for the for a four-county region based on +the New
Brunswick-Perth Amboy PHMSA, including ' Hunterdon, Middelegex,
Somerset, and Warren Counties/6. Table 3, which presents this

6/Sec. 4(b) of the act provides that the regions to be used by the
council  must (a) contain no less than two and no more than four
counties; and (b) constitute to the greatest extent practicable
the PMSAs defined by the Census Bureau. In this case it is likely
that the three-county PMSA will be the starting point for regional
definition; as was done by the Center for Urban Policy Research in
their regional analysis, it appears logical to add Warren County
to the PMSA for this purpose.
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analysis, ig given below. In the four-county region created as
described ' above, as the table indicates, the potential credits
also exceed the regional need, substantially when compared with
the CUPR analysis, and modestly when compared with the regional
need defined by the consensus methodology. This suggests the
. possgibility of an utterly. absurd outcome; namely, that on the
~basis of a straightforward interpretation of the act, the council
could "logically” determine that there was no unmet housing need
to be allocated within the hypothetical region delinated here/7.

o o o s o A St o i o s . o o e s o i o

TABLE 3: DETERMINATION OF POTENTIAL FAIR SHARE CREDITS UNDER SEC.
7 <c(1) FOR REGION CONTAINING HUNTERDON, MIDDLESEX,
SOMERSET, AND WARREN COUNTIES AND COMPARISON WITH
» _ REGIONAL HOUSING NEED
l.DETERHINATIDN OF POTENTIAL CREDITS AVAILABLE
$0 - $11875 $llB76v— $19000 TOTAL

Number of affordable units (housing coét < 30%Z of gross income):

OWNER 8275 17660
RENTER 7963 14890

| TOTAL 16238 32550 48788
[less 50% of deficient houéing units in regionl - [.57281
Potehtial fair share.credits available ZEEESV

2. COMPARISON OF POTENTIAL CREDITS WITH REGIONAL NEED

CUPR/GROSS CUPR/TO BE WARREN HOUSING

HOUSING NEED  ALLOCATED NEED (ADJUSTED)
Present need 4 8520 8091 8520
Prospective need - 22002 20283 ‘ 34213
TOTAL REGIONAL NEED 30522 28374 42733
less credits -~ 1430601 430601 [430601
NET REGIONAL NEED TO - |
BE ALLOCATED ~ (125381 [146861 [ 3271

—a . M - vk . ma e Se G e D G e A W WS e R G A e TR A M R AR e e A e e Gkt i v e —— v Pon g v - —

7/The analysis indicates that the median household income for the
region in 1980 was approximately $23,750, so that we have used the
ranges of $0-$11875 as equivalent to low income, and $11876-%19000
as equivalent +to moderate income, substantially higher figures
than used in the statewide analysis. We have interpolated evenly
within the ranges, thus overstating the share of "credits" assoc-
iated 'with low income units, since the population in  the range
between %10000 and $15000 is not actually evenly distributed. '
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3. MUNICIPAL ANALYSIS

Using the same methodology as shown above with regard to the.
State of New Jersey as a whole,  or with regard to its constituent
regions, we have computed the fair share credits potentially
available to South Plainfield in Middlesex County. The analysis is
shown in Table 4 on the following

- . v T . G S M Sy e T W o e W S R S e M Y MR M G M e e MR G e AN s S i e T A W A

TABLE 4: DETERMINATION OF POTENTIAL FAIR SHARE CREDITS FOR
: 'BOROUGH OF SOUTH PLAINFIELD

$0 - £11875/% - £11876 - 19000/ % | TOTAL
RENTER -OWNER RENTER OWNER

1. households by % of household income for housing costs:

< 25% 7 115 96 378

23% - 34% ' 19 101 S0 o280
35% + 100 354 , 34 146

ne Gy , 8 14 . ] ‘ 0
2{~Collapsed value ranges (without n.c. adjustment):

< 30% ' 16 165 121 503
30% + ' 110 40S 59 271

3. Number oifaffordable units after n.c. adjustment:

< 30% 17 169 124 503 813
[less 50% of indigenous,housing need]/** , . [ 641

Potentlal fair share credlts avallable . ,” 749

“#Interpolation within the $10000 ~-$14999 income range was ~ adjusted
for skewed distribution of" population within range.

*#*Indigenous need determined by multiplying total deficient units-
by .7 (CUPR percentage of deficient units for Region III occupied
by lower income households, p. 142). o .

PR o g ——— A - — - — T - — - ——— - - — —— o ———— " - - . W —— . o

Under +the consensus methodology, +the fair share allocation of
South - Plainfield is approximately 1, 700, go that +this "credit”®
reduces the total by somewhat less than 45%, a substantial amount.
As part of the earlier process leading to what appeared to be a
resolution of South Plainfield’s MNount Laurel obligations, in
‘recognition of the limited amount of vacant land suitable for
multifamily development in the community, the parties agreed to a
municipal goal of 900 low and moderate income units. Clearly, if
the above ‘"credit" were to be subtracted from that figure, the
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result might well be to enable the municipality to argue that they
had only a nominal fair share obligation.

It is extremely doubtful that the provisions of Sec. 7 c(1),
as they have been described in this analysis can be reconciled in
any rational fashion with the letter or intent of the Mount Laurel
decigion. In this respect, a noteworthy feature of these "credits”
is that the substantial majority of units for which South Plain-
field would get credit under this approach are of a particular
nature: owner-occupied units, occupied by a moderate income house-
hold. Such units represent nearly 2/3 of the units for which South
Plainfield may receive credits.

These units appear in the Census data ag affordable, it can
reasonably be assumed, because they were bought many years ago, at
far lower prices, and with mortgages at interest rates far lower -
than thoge prevaiiling today. In many cases, the affordability of
the wunit reflects the fact that the mortgage has been paid off,
and the unit owned free and clear. Those units, when they may next
come onto the' market, are unlikely in the extreme to be affordable
by either low or moderate income households. Thus, bona fide
housing needs wmay end up being disregarded or excluded from
consideration, on the basis of a historical artifact bearing no
relationship te the meeting of today’s needs.

In conclusion, the implications of the provisions of Sec. 7
c(l) of the Fair Housing Act,  as well as many other features of
the act not discussed in this analysis, are worrisome in the
‘extreme for those who hope that the Fair Housing Act will result
in a fair process of balancing municipal interests Wlth those of.
the lower income population.



