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FACTS
The Court is fully familiar w1th the key facts concernlng
Scuth Pla1nf1eld s compliance efforts, most - of Wthh were set
forth in the AffldaV1t of Barbara Williams of October 26, 1984,
*fe Affidavit of'Eric Neisser of June 21, 1985, the Affidavit of'

2arbara Williams of June 21, 1985, the Affidavit of Barbara

mi

illiamSVOf July 30, 1985, tne Affzdavzt of Erlc Velsger of
iugust‘zg, 1985, and the Certification of Lawrence Massaro of

- Zuagust 27, 1985,vwhich were filed with this Court'in;connection‘

;!

with the plalntlffs' various motlons for res tzaiﬁts anﬁain
cpp051tlon to the Borough' S'recent transfer motion. The'Affidavit
f‘ﬁric Neisser of‘November 7, 1985 and the Affidavit of Alan
Kallach of November 5y 1985, submitted with thic brief, contain
the remaining necessary facts.
In summary,vthe Borough and plaintiffs.voldntarily signed a

-Palation With all relevant facts on May 10, 1984. This Coutc_
EQtereerudgmént on May 22, 1984VWhich required rézoning and all
cthet éteps for compliance to be completed by October 4, 1984. By
~Eetter-£eport dated May 30, 1984; Carla.Lerman, the Court-
‘zzpoin ted expert gave her opinion that the Stlpulatlon,
including the deslgnated 51tes, was reasonable.fo Order entered

Cecember 13, 1984, this Court consolidated this action with the

Zlderlodge action and directed compliance by January 31, 1985. By

:éer entered July 3, 1985, and modlfled on July 19, this Court

(@)

:éered compllance by July 30, 1985 and restrained issuance of



any bu1ldlng permits and sale of any Borough~o§ned 1and On July
18, the Borough filed 1ts transfer motlon. On August 7, 1985, the
Bofough adopted Ordlnances-1009 and 1010. Oanugust 9, 1985, this
Court stayed the effectlveness of those ordlnances pendlng

determination of the transfer motzon, contvnued the restralnts on

bulldlng permlts only‘es to sites w1th1n the Juﬁgment, and

v“continued the restraints on all‘Bor6Ugh land sales. By Order

Hentere& October ll, 1985, thlg Court denxeé the tranefer motloﬁ,
vacated the stay on the effectzveneeu of the oxﬁlnancea, but
k'contlnued the stays on_ certain bu11d1ng permlts and all Borough
‘land sales from the August 9 Order. Detaxle as to partlcula:

sites will be mentioned in the course of the argument below.

- ARGUMENT
In summary, the Urban League plaintiffs submit fhet the
~lBorough of South‘Plainfield is almost in compliance with this
’Coﬁrt's Judgment of May 22, 1984 but that because of the‘k
| uncertainty as to several cruc1al parts of the compllance plan,
’thls Court should elther defer or condition a Judgment of

Compliance on satlsfactlon of several specific conditions.

 Briefly these include:

a) a firm timetable fof BerOugh'applicetion for funding fer
bthe Morris Avenue senlor c1tlzen site, w1th specxflc fall—back .
prov191ons should the timetable not be met;

b) plac1ng of funds from the sale of Borough lands within fe
the Judgment into escrow for use in sub51d121ng the senior

citizen project;



. . i;
c) slighﬁ modification ofthe:’permise_fb;e density of the
POmponlo Avenue site to compensate fof the'ooits lost~ohvthat
" site through the Borough's sale of 1aod and epproval of
inconsistent development during the 10 monthskof Borough refusal
to rezone in accordance ﬁith‘thé Spipolatioh_ehd Judgment;
d) amendment of the zoning ordinanoe to‘épecify the block

and‘lotknumbers of lands within the’new zones, to preventvany

o ambzgulty arxslng from the zoplng mao end any povelblllty of a

f repet1t1on of the lﬂc@ﬁal‘ ent ylennxng.eoaru‘epphovels ea:llez
this year, and S |

e) Borough adoptlon of the resolutlon regardlng sub51dy fund
aopllcatlons requlred by Paragraph 6 of the Judgment.
|  In addltlon, we -submit that the Borough s repose, whenever
~oranted, should date from October 4, 1984, the date when the
Borough was to have complied with the Judgment, rather than any
sobsequent date, because the Borough should‘not be'ellowed to
extend its repoee th:Ough intentionai‘violations of a Court
Judoment and other Court orders. | |
| Flnally, we oppose Harrls Structural Steel's motlon to
“intervene and any modlflcatlon of Paragraph 3(A) of the Judgment
:or the zonlng ‘ordinance Wlth :espect to thlS s;te because now, as
then; thekeite is clearly suitable’for residential development at
 the specified density.»We oppose the motion of Massaro, et al. to
’interoene, bu£ do not objeot:to vacation of'the restraints on
closing title:on ankaoroogbkland sales for which bide have

already been accepted, with one exception noted below; as long as
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‘the funds from any sale of land within thekqudgment ére placed in
‘escrow for funding the seniqr citiéens proje6§, as described in
(b)vabove. We do oppose, however,’sale'of tbe‘three parcels in
: Bloek 427, Lot 1.01 iﬁ the Pomponio Avenuelgiée to Gal-Ker whose
final subdivision approval Qae expfessly made eubject to Urban
League‘s claim inﬁfhiskaction;k Moreever;ﬁBOEough-cwned land on
whlch bids have not yet been ‘accepted should net ‘be sold untll it
is clear that the Borough has fullg satlafled 1tq obllgatlon thh
k_regard to theeoenxor Cl 1zeng pro;ec*, as 'ﬁeec_-beﬂ_zn more,,

~detail below.

A. Oﬁdinances |

| As weihave pfeviously ihformea the:Ceurt; we coﬁsider’
Ordinances Ne. 1009 and lOlO to be in compliance with the
’Judgment except insofar as ﬁpeyzoning oréinance} No. 1009, fails
. to identify the block and lot numbers or providekmetes‘end bounds
descriptiohe of the affected iands. Although sﬁch precise
designatien is not normally found in-a zoning ordinance, we
believe it is necessary here for two reasens,~\f ’

First, there are very few vacaﬁt sitee‘remaininé in South

fj Plainfield‘end it is»crucial that the preeise contours of fhe}

-everywlimited.zoned'laﬁd be. knoWn‘to all deVeiopere, 1andowne£s;
and Borough OfflClalS. Indeed, in South Brunswick, where much
'more open space exists and each deS1gnated site is much 1arger;
the plalntlffs and Township have agreed to put the block and lot

numbers in the zoning ordinance.
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Second, the Plannlng Board tw1ce durlng the extended perlod
of Borough noncompllance approved subd1v151ons and developments
‘on land within the Judgment, in one case 1mmed;ately after
’discussing the‘very ordinances at issue'here;'ieaving to one side

whether the Plannlng Board orklte attorney could reasonably have
‘been charged by Aprll 1985 with knowledge of the May 1984

| Judgment's requlrements, 1t is certalnly reasonable to requlre

- the Plannlng Board ena ltw attorney “to read tbe zoning oxdlnance

}k7 that 1t is charged wzth 1mplement1ng. If the block and Lot

' numbers had been in the ordlnance; the subd1v151on and ensulng
constructlon on 1and w;thln the~Judgment's Pomponlo Avenue site,
kdetaiied below,,could not hevekoccurred.' The Urban Legg
plalntlffs are certalnly entltled to protectlon against its
recurrence. B
B. Harris Steel Site
At the very last moment, Harris Structural»Steel'hae moved

to intervene. The land has been owhed by’this entity since long
‘before the Stipulationvand Judgment.‘The moving papers admit that
Harris was not ohly well aware of the required rezoning,‘but
”,actually partlclpated at. the publlc hearlng on the ordlnances on
hMarch ll, 1985, neaxly 8 months ago, and has had extens1ve |

contact with Borough officials about the rezoning since then. No
reason istgiven why this motion was not brought in a timely
fashion.,None could be. For that reason, the court shoold deny
intervention without consideration of the aréuments presented by

Harris Steel.
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The motion fares no better substantlvely. The arguments
.boil down to two: that some portion of the 51te is not useable
for houSing, and that the re—zonlng is unlawful because the
Borough had no choice about it andkthasetheépﬁtlic hearings held
were meaningless; Both contentiohs are‘fullyerefutedkby‘the facts
and the law. o ‘ iy | . : : ’
>5  Mr.'Mallaéh's affidavit fully explains why the éite is
'kentlrely suztable for re51dent1al development at the de51gnated
ggggg‘den51ty of 12 unlts per acre. Unllke the movants, Mr.
Mallach carefully analyzes the avallable data, whzch show that at
' most 15 acres are subgect to floodplain restrlctlons and that the
f,other 70 are entirely suitable for‘constroction.l Moreover, Mr,
" Mallach, but not the movants, incorporates the difference between
gross and net den51t1es and thus demonstrates how all the
vreculred unlts, both market and lower 1ncome, can be effectively
,and properly accommodated on the site w1th1n ‘the ex1st1ng zonlng.
Because 1t is apparent that the zonlng is entlrely
reasonable and con51stent with sound plannlng, it is doubtful
that a Counc1l 1nformed about the true facts would have been
persuaded by/Harrls Steel's arguments._Thus, any p0551b1et
"defioieﬁoies'iﬁ the ptooeoote followed would almost Certainly be‘

****************************************************************‘

1l + The newspaper report provided as Exhibit C to Mr. Barcan's
affidavit states that Harris Steel's planning consultant told the
Borough at the March 11 that only 28 acres were buildable. The
written March 11 report, their Exhibit B, claimed 30 acres were
buildable. By their April 10 report, Exhibit D, the asserted
buildable acreage was up to 41.5. Projecting this rate of.

correction over time, we assume that their consultants would soon

be prepared to concede that the 70 acres documented by the
available data are in fact buildable.
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eharmless error. But therevwae no eEror. Tﬁe“Council~at least
«tw1ce held public hearlngs properly notlced in the newspapers, as
reguired by law -- one on March 11 and one on July 29, 1985.
‘Barrls Steel's representatlves 1n fact took the opportunlty to

participate in the Mazch 11 hearxng, apparently at some length.

' The fact that they chose not to part1c1pate on July 29 hardly

“ksupports a contentlon that they were denied the opportunlty. Ncr
is there any merlt to the contentlon that the Borough Counell
 £elt 1trhad no ch01c k Lﬂv Councll agparene}y felt free to
‘,710¢ate the Judgment ef May 22 and the Order of December ]3,
~’1984, whxch requlrea passage of these ordlnanceg. Moreover, 1t
did not adopt the ordinances at the March 11 meetlng, when it
heard Harris Steel’'s represehtativee‘ nor at the July 29 meeting,
when it was under a third Cdéﬁt order to do se.'~The~£imidity or
lack of'discretion on the part ef the Council to reject court'
oroers that the movants wish to convey 1s qu1te s1mply not in
. accord w1th the facts. | | |

Nor would it be unlawful had they felt "compelled" to adopt
}en ordlnance in conformity with a settlement they voluntarlly
negotiated. The law éoes not preclude a governmental agency from‘
Msettllng lltlgatlon.A Nor is ;t precluded from 601ngrso w1thout ’
first holding.aepublic hearing.‘ Indeed, the Open Meetings Act
expressly autharlzes closed sessions to dlscuss litigation. The
eMunlclpal Land Use Law, whlch requires the klnd of public
hearings held in this case, 1senot a bar to such settlements;‘ylf"

the governing body decides to settle a case based on a commitment -



-g= \

-£0 amend the zonlng ordlnance, 1t 1s understood that such
’iagreements are subject to the publlc hearlng requlrements of the
M.L.U.L. If the governlng body, after_hear;gg the public's
Nviews,'believes it must tary the ordinance soﬁewhat from the
,agreemeht, itkcan seek}to reﬁegotiate'the'agreement or convince
the opposing party or coort thatlthe moaifieéfordiﬁence
effectivel§ satisfies tﬁe éettleient. In a Mount Leurel context,

‘of course, if the munioipality;taaehere; hae,ﬁtiguleted'as to all
Tftthekrelevant facts but’tﬁentfaiisﬁto pas$‘af¢om§liaht ordinanée,”k
 the Coﬁrt may ask a Mester’to draft an ordinénce'and oider that
- Versioo‘intokeffect; 92 w"a 158, 285- 90 (1983). Harris Steel
would certainly have been no better off 1f the Borough had
accepted its argument, reneged‘on the Stipulation, violated the
"Judgment;‘and had the Mastery who haa alrezdy g%ven an opinion
k’thatbits site was suitable,‘tezone the town toksatiefy the
Jmhmmw. . vl : k | |

' Cases llke Midtown Propertles Inc. v, Madlson TEE 68 N.J.

- Super. 197 (Law D;v. 1961), aff'd, 78 N.J. Super. 471 (App. Div.
1963), are simply not'analogous. There, the Court granted the
Township's motion to vacate a consent judgient baeed on a
‘“settlement with a'developer, precisely because it was oohtract
zoning effected without follow1ng the required statutory

procedures for rezoning. Nor 1s thls a case llke Suskl, Jr. v.

Mazot & Commr's of Beach Haven, 132 N.J. Super. 158 (App. Div.
1975), where the oxdinance was sought to be amended "by an act of
a governing body of less dignity than that which created the

ordinance in the first place.”



‘Finally, it is not a iequireaent that\a_governing body amend ,‘
an ordinahce as introduced on firstAreadingraﬁter hearing the
publicfs comments. The putpose of the publicémeeting
"requirements of the OpenlMeetings Act and M.L.U.L; is to assure
an opportunity for public inputﬁ The‘governing'body’ieﬂnotA
requlred to accept all publlC cr1t1c1sms and modlfy its |
'.ordlnances accordlngly.w It would not have been a farce, legally
or factually, 1f tne Borough Cou 011 had*not aecepted Harxla.'

kSteel's argument even 1n the absence of a:aettlement. ‘ft ievno
ljmore a farce here;n &azrls Steel ha 'recelve& all the procese it
f.'is.due. It is not entltled to a specxfic result. |
C; Senior Cltlzen Progect (Morris Avenue 51;e)

The Court's Judgment of May 22, 1984 dlrects the Borough to
‘rezone the municipally-owned- slte of 6. 15 acres on Morris Avenue
excluslvely for development as a senior citizens housxng pro;ect.
The project must contain 100- 150 unlts,‘at 1east 50% of which
| Qill be low income, and the balance moderate 1ncome.

'Para. 3(F). In addltlon, the Judgment requlres that the Borough
contribute the land at that site and prov1de ‘the necessary
"M_flnanC1al support for the pro:ect,ylncludlng necessary seed mooey.
“"and tax abatements. Para. 4. | '

The Borough has now properly reeoned the site, but has
essentially 3one‘nothing‘else required by the Judgment._ It has
Stlll not completed acqu1r1ng all parcels in the 51te, even
‘though it afflrmatlvely rep:esented to'the‘plalntlffs and thls

Court 18 months ago that all parcels were already municipallyf
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.owned. Indeed, at some point in the last year?2 the Borough
eofficials actually told fhe last private landowner‘that,it was
not interested in ecquiring his site;-kThe Borough has not
adopted the reselution‘eommitfing iteelf to apply for ail
available'subsidy funds nor has it applied'to the one major new
‘ffundlng source that has recently become available ~-- the NJEMFA.
We note that, in contrast, South Plalnfleld moved with uncommon |
'alacri%y teeavall-ztself of énother‘op+ion unaer ihe;Faiﬁ'Houéing"
eAct —= the rlght to brlng a motion to transfer. Contraryjto iﬁ$,"
‘voluntary commltment in the Stlpulatlcn, and the repeated
 assert1ons of the present and prlor Borouch Attorney as to the
intense local pOllthal commltment to thlS pr03ect, not one penny
has been spent, nor one plan has been drawn, not one fundlng
k‘appllcatlonehas been drafted. Only a nonpreflt shell corpo:atidn
has been established on paper. This footdragging with regard to
‘as much as ene;quarter of the epecified fair Share (150 out'of a
p0581ble total of 603 lower -income unlts on the elght rezoned
31tes in the Judgment) would 1tse1f probably warrant judlc1a1
supervision or modification of the Judgment. ‘However, in the
_context of the Borough'skrepeated miSrepreSehtations andf~

wwdemonstratlons of bad faith,3 strict measures to assure

****************************************************************

2 - Plaintiffs do not know exactly when these interactions
occurred, because the Borough has still not, as of this wrltlng,~
supplied the documentation requested over two months ago. «
3 We need not remind the Court here of the many instances in
~ which the Borough has failed to meet discovery and compliance
deadllnes, has omitted 51gn1flcant sites from their lists of .
remaining vacant land in the Borough, has sold portions of the
very parcels of land included within the Judgment, and has
approved development on: such parcels inconsistent with the
required rezoning, after intentionally delaying the rezoning of
those lands for low- and moderate-income housing. We refer the
Court to the Affidavit of Eric Neisser of November 7, 1985 filed
herewith and our Memorandum of Law in Opposition to South
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compliance aré~clearly'in,order.

In the plaintiffs' opinion, the measures skould include the
following: | | i
(1) The‘Borough_shail submit a complete{appiication £o the New .
Jérséy Housing and Mortgage Finance’Agehcyj(NJEMFA) for finahcing
- for this project,fwithiﬁ sixty (60) days of this compliance
ﬁearing or»thgkdeadline for thé fiist fundihg :0&3& set by the.
‘NJH%?A,~whi¢hevez is earlier. If the application iﬁ-daﬁi@d*far
reasbﬁf beyoné ihe'Bdrodah5sﬁcontrol then it sball béve an |
-addltlonal 120 days after the denlal to apply or arrange for and
obtaln alternate flnan01ng. | v
(2) Within eight (8) months of the receipt of financing, the
Borough shall complete cbnstrucﬁion of the hoﬁsiag‘units, and
immediately thereafter rent -out the units touquélified low- and
moderate—income individﬁals or families.
(3)V”vathe Bérough fails to apply to NJHMFA by tﬁe dété
;specifiéd;in (1) above or is uhable to obtain alternate financing
within thé-additional 126 days provided for in (1) above, then
the Borough shall grant an option to purchase the land, at a
L purchase price of $1, to any non-profit organization capable of,

*and commltted to, providing the requisite Mo nt L rel senlor

citizens housing for a period. of~one (1) yearvfrum the date of
the optibn. The- Court would have to approve tie organlzatlon and¢

its fundlng and development proposal.

*******'********************************-**********i**t************
~Plainfield's Motion to Transfer-This Case ‘to-~ths Council on
Affordable Housing, August 28, 1985, PP. 3-17, £0r a nore
complete recitation of these unfortunate facts, '
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(L) The'Berugh>Shall‘place in escrow with the Court the $1.27
million received for sale of the 23.33-acre portibn‘of the ’
POmponiQ Avenue site to‘Lawrénce Massaro (see below),
and the $31,250 alréady received for sale of three tracts within .
ﬁhe Pémponio Avenue site appréved for deVelopmént incéﬁaisﬁent
 with the Judgment. Certainly a town that has done nothing . to
fulfill 1ts obllgatlon to provide flnan01a1 ~support for one-
fourth af its fair chare should not be allowed gt the szme time
to proflt from the sale of land maﬁn more valuable hy uMa‘
,krezonzng it has so vigorously resisted, These ascrow&ﬁ funds
wouid, of course, be released for use invsubsiéizing tha senior
citizens project; in whole br in part, once fﬁnéing,o:’a
nonpréfit sponsor’is in place. |

N.J. Court Rule 4:57*1§pr6vides that monies may bé'éeposited
ﬁith the Superior Court in an action in which anyfparﬁ.af the
relief sought is a disposition‘of é sum of moneG.~ Tbe pudgment
called for the Borough's flnanclal support of thls pr01°ct.
"Para. 4. Although thlS Rule is not cppllcable *to allow a party
to deposit monies into court to av01d a breach of»conuract or
create a fund to sécﬁre the satisfaction of a prospective
judgment”™ (AC-Berwick Transyofters Inc, v. Sendell, 176 E;J;
lSuper.,339, 341 (Ch; Div. 1980)),>such would not be the casev 
here, where the'Judgment hés already,been enteréd, anﬁ7is,
’thereforé,jnotk“ptaspectiﬁef:in ﬁatu;é. ‘Ihstead, iheféegésit
will serve to guarantéefthe avaiiability of‘the fun&s when the

" time for satisfying that part of the May 1984 Judgment arrives.
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In light of the Borough s past behav1or, the plalntlffs view such
a deposit of (or other approprlare escrow arrangement for) ‘the

monies made available by the sale of another Mount Laurel site,

'_as cruc1al to rendering the Court's Judgment meanlncful and
'reallstlc with regard to one-guarter of the falr share.k
(5) Should the steps above Stlll not produce the proml ed units
~on the Morrls Avenue 51te, the Court should preserve the optlon
k_‘of provzdlng for SOme of the}ualts elsewnere.l To this end, the‘
eBorough should be resrrarned from seYllng any furthef land for
 which bids have not yet been accepted. b
D. Pongonlo Avenue Slte B L
i The Court's May 22, 1984 Judgment also prov1oes that the
Borough shall rezone the munlclpally—owned 31teaof approximately
25 acres, known aekthe Pompoéio Avenue site, exolusively for
multi-family development at a density of 15 onirs per acre, with
a mandatory set—a31de of 10% low-lncome and 10% moderate—lncome

units. vPara. 3(C). However, in w1lful and flagrant v1olat10n of

 the Judgment, the Borough sold_a portlon.of this site, amountrng e

to 25,OOGISquare feet,‘or~.5739;acres,,forknon—Mount Laurelk

purposes; approved two?fami1§ homé construction and then
Aimgroperiy‘grahted'a'bﬁildiﬁg permit:prior to Pianning'Board‘
final approval and signing of the subdivision maps.?%

| It is clear that such municipal»action was in direct
violation of this Court's Order and without legal authority. A

****************************’************************************

4 - In addition, the Borough signed a contract of sale on the -
remaining 23.33 acres, but the contract purchaser of that
portion, Lawrence Massaro, has already contracted for re-sale of
the property to an experienced Mount Laurel developer.
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;bulldlng permlt issued as a result of such a v01d actlon may, in
fact, be re501nded by the Borough, w1thout recourse by the new
vlandowner. See, e.g., Hllton Acres v. Rleln, 35 N.J. 570, 174
A.2d 465 (1961), and Esso Stgndgrd 0i1 Co, v. No. Bergen
Township, 50 N J. Super. 90, 141 A.,2d 81 (App. DlV. 1958)
However, plalntlffs here do not seek such drastlc measures, Wthh
v w0uld perhaps 1nf11ct more harmoon the apparently good-faith
'\purchaee 5 than on t&e Bdrmugh, whfcb acted in bad falth
‘Instead, we seek to ensure thaL tne szc“gh deea not proflt, nor
the lower-income plalntlffs here suffegr from the Borough's
eunwarranted actions. ;f kkk | '

\ we propose that ‘the density on the‘femeinder’of the ?empoﬁio
AenueVSite be slightly increesed to compensete for the .5739 acre
1mpropezly approved for contrary development by Dlglan. The

‘>Borouch now asserts that the site contalns a total of 26 08
k’ acres. Assumlng for argument's sake the truth;of thlS assertion,
'which is contrary to the 32 acre total which £he Planning Board
_attorney informed us of in June 1985} then:the sa1es.to DiGian
',have reduced the 51te by only 2.2 percent. Iﬁcreasingkthe

"denSIty by 2.2 percent yields a new gross density of 15 33 unlts

- :per“acre'on the remalnder of the'81te. In addltlon, we believe

that the money derlved by the Borough from sale of thls 1and
'($3l 250) should be placed in escrow to be used for the Borough'
flnan01a1 commitment to the senior c1t1zen pro:ect. _g; above.
ThlS approach will not reguire tearlng down any new constructlon

by the contract purchaser.‘ It w111 not cause untoward density on
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‘the remainder of the Pomponlo Avenue 51te,; However, it wiil
_prevent the Borough from proflttlng from 1ts own illegal deeds
oand, most 1mportantly, it w1ll help assure that the Borough
complles w1th the remainder of the Judgment.<‘

In this connection, we note agaln that we‘have no objectlon
t to letxng the restralnt on sale of Borough owned 1and on whxch’
~bldS have already been accepted except, of course, for the sale‘
ibto«Galeez of the three parcels w ith in he Pempcnlo Avenue sitea
»fThe Plannzne Board had gid% ad §re11m1naty agnroval ex a
,subd1v131on of the Galuﬂer parcels in. the prlng of 1985 thhout
‘regard to the Judgment and only when the Urban League was |
informed and ob]ected, did the Planning Board'condltlon flnei
'approval'en the claims of the Urban League. Clearly there is no
inequity’in denying'final.approval, because'theddeveloper has
been on notice sinee June, if not earller, that his application
was inconsistent with the pendlng and mandated ‘rezoning. _The
developer may, of course, have llttle.lnterest in this purchase,
once his subdivision apolication is dehied,h But regardless of
h1s 1nterest, the Borough should not be allowed to sell the 1and .
‘untll 1t is clear that the purchaser has the capacxty and 1ntentk
:~to develop»;t in accord w;th the now,effeotlve zonlng.
1Arrangemehts for sale and resale only drive up the cost of
development aad.make lower incomé housing less‘likely.f The
»'purchaser of the ﬁeighboring, far larger'Massaro site,'would be
kthe most likely user of this site. in any case, giVen'the

history of the Borough's tfansactions as to this site, we believe“"
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“.that theuplaintiffs are entitied‘to judieie;_supervieion of its

ifuture disposition. ‘ S e | : |
Ve oppose llftlng of the restralnt as torBorough land for

‘which bids have not yet been accepted Such a restralnt will not

defeat any legltlmate expectat1ons of a potentlal buyer.

;’Moreover, given the sorry hlstory of the Borough s efforte with

regard to the Morrls Avenue pro;ect, 1t 1s important for the

Court to eexntaxn cptloq L n case txe ereugh éoee not now begin

to compey. By restrolnleg eale oF further Borough lend the

Court retalns the optloﬁ of xezonlng some of that 7and for mGunt

| Laugel purposee should it become necesserg. .
’E. Repose
- Whenever it becomes appropriate for'this Court to grant the

kBorough of South Plalnfleld repose because it has finally

complied w1th the May 22, 1984 Judgment, it should do so for a 6—’

year period startlng from October 4, 1984. That is the date on
wh;ch the Borough was to have complled~w1th thekJudgment, whioh
allowed 120 days from i£S'effeotive date; There has been no
"mutuai written consent” to an extensxon nor was there a "written
j applioation to the Court"‘ for'one. Judgment Para. 12. All “ |
- -delays since October 4,. 1984 have been the result of xntentlonal,'
_contumacious behav1or by the defendant. Those dragged into
compliance agalnst thelr will should not then be heard to clalm e
»that benefits should flow from the delayed date of compllance. o
Those who desire equity must do equity. |

Dated: November 7, 1985
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Respeqtfully”éubmitted;

Y7 'ﬁ‘:%/w

- ERIC NEISSER, ESQ.
JOHN M. PAYNE, ESQ.
- CO-COUNSEL FOR PLAINTIFFS
o . URBAN LEAGUE
On Behalf of ACLU of NJ

Counsel wish to note the assistance of Eiléeﬁfeavin McKeﬁna and
Florence Williams, Class of 187, Rutgers Law uChQng 1n the o
preparatlon of parts of thlS brief. L ;



