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ATTORNEYS FOR PLAINTIFFS
SUFERIOR COURT OF NEW JERBEY
CHANCERY DIVISION
MIDDLESEX/7QUEAN COUNTY
UREAN LEAGUE OF GREATER
NEW BRUNSWICHK, et al.,
Filaintiffs,
VS
THE MAYDOR AND COUNDIL OF
THE BOROUGH OF CARTERET,
et al., CERTIFICATION
Defendants. {(South Plainfield)

‘Alarn Mallach, of full age, certifies as folleows:

1. I am a professional planmmer and have freouently
testified at the Cowt?s request 1n Mount Lawrel matters. I am
fulily familiar with the facts and circumstances of this case. i
submit this certification irn support of the Urban League’s Motion
for the Imposition of Conditions on Transfer,

#. After remand from the Supreme Court’s affirmance of
Judge Furmnan®s holding of uncomstitutionality, plaintiffs
initiated discovery concerning remaining vacant lamd ivn Soutn
Filainfield. In documents provided to plaintiffs by defendants in
Februnary 1384, defendants asserted that only £41 acves of vacanks
land remained, of whichysubstantial porsions were. in lots aof 1@55
than 3 acres and substantial portiorns were in wetlands or

ctherwise unbuildable. As noted in my Affidavits of June 1,



.i9&5; Dara; 4, and August 28, 19835, Para. 8, the Borouph's
assewtledly “cmmplete“ listing of vacarnt lots in,the Borouogh did
ik iﬁclude‘two of the largest vacant sites — the B84.8 acre
Harris Steel site and the 27 acre Coppola farm’«—‘which ware
identified by plaintiffs after cavefulbweview af'the’taxrmaps and
assessment rolls.

Fa After extensive rnegotiations, the Borough and the
plaintiffs entered into a formal Stipulation on May 12, 1384
fFiled with this Cmuwf. Thg Stiopulation is Exhibit F to Eric
Neisser!s Affidavit of June 2i, 198%. In that Stipulaticon, the
parties agresd that both the Lerman fair shnare methodolaony, whicoh
would produce a fair share of 1725 lower income units, arnd the
Mallach methodology, which would oroduce a fair share of 1523
lLower income units were reasonable, but that there was
insufFficient remaining develaopable larnd to produce gither number.
Stipulation, Faragraphs 1 and 2.

4. The reason fore the insufficient remaining land is that
iv the period from 1876 to 1984 the Borough and its agente had
granted development approvals and issued building permits which
vested devieopment rights and permitted extersive constructiorn,
orimarily of commercial and industrial uses, but also some
market—-priced sinple—-family and two—Ffamily hones. As rioted in the
Stipulation, wo multi—-family housing was constructed sivice 1976,
Fara., &, the only proposal for rezoning for more tham two—Ffamily
homes was Peécihdad by the Plarming Board, Para. 4, the only

proposal for multi~family howsing in South Plainfield sinece 1976

rd



@as rejected by the Board of Adjustment, Para. 7, and rone of the
single and two~family homes aporoved or constructed sinmce 1976 is

affordable tao lower income householdsy, Para. 2.

&

. In view of the prior emphasis on commercial and uaonoer
income hoasing umits, all remaining land cmuld”héve‘prmpéﬁly.baen
st aside at that ooint to satisfy the stipulated fair share. (]
a mractical matter, however, the parties compromised on a fair
share number of G@, the Rorough®s preference, rather tharn the
g Fipure prmpased‘by p}aintiffs. Neisser Affidavit of Aupgust
26, hara.?. Flaintiffs rever conceded that no more tharn 992 units
could be accommodated as a matter of sound planmming. Moreover,
the Mayor of BﬁutB Plainfield, at the public meeting o July 29,

1985 o adaopticon of the zoning and affordable housing ordinances,

astated:

gunte fyrom pp S6-57 of Transcriot (Expibit A to Neisser
.¥ - Affidavit of August 28, 1985).
=

In any rase, the Stipulation did rnot itself reguire
rezoming even for the compromised fair share number of SR,
Rather the Stipulation alsa embodied a settlement with renard to

Cthe rumber of sites to be targeted for use, specifying oniy that
eight sites, which could at most produce 603 or 2/3 of the 902
unit fair share, were appraooriate for high density multi-~family
develooment., Neisser Affidavit of Quoust 28, 1385, Para. 9 and
Exhibig B thereto.

| 7 a There were, of course, other aporopriate sites in the

Boarouph and the Stipulation did not indicate otherwise.



 THE MAYOR: Councilman Woskey, just for a poigt

of information, this town can accept a lot more than

the units that were called for. Don't kid yourself.
We went around, Bill went around with one of the
Planners, right, Mr. Administrator? .

 MR. DE SABATO: Yes.

THE MAYOR: And so did our Planner and large

‘,f?_;____portians;of_certain~areas—like;ou-the—south—side—or—

on the north side near the lake, et cetera, we told
them there were no sewers there; you can't build
there. All right. We told them no, you can't build

on New Brunswick Avenue, That is all a waterway.

pon't kid yourself., This town can with high density

accept a lot more homes. He can go into an area

'tﬁﬁg‘ygﬁ EanAﬁ;ilé 12 unitsvon an acre of land, And

All right. We snowed them down to 900. They can

such as Gary Park and say okay, I now zone this so
they can be_built. There are homes there, They can
be torn down. People can decide to tear them down
and build 12, 15 units on an acre of land. This is
not just for existing vacant land.. We are talking
about someone coming in and rezoning all of South
Plainfield. They cdn turn around and rezone one of
the vacant factories and say, okay, let's make that
an apartment compiex, and put four, 500 people in it}
They can do a lot more than what we were able to get
them down to at 900, 200 immediate and 990 total.
Believe me, Michael., I1f you were there and saw all
the parcels that the Planner came up with, and we
said, oh, this couldn't be done because there is no
sewers there, this can't be done because it is wet,

this can't be done because there is no roads there.
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Naﬁetheless; the_plaiﬁﬁiffs,’in order to conclude what then
ampéared tﬁ Be a gamd—faith sett lement by the Earmugh, and in
reliance upon thé pramiss and assurances of thé?Emraugh that such
settlement cowld be promptly implemented, agreed fo forego
seyawal sites that I bhelieved perfectly appwopriatE‘%ow ﬁultiw
Ffamily develocpmert. Neisser Affidavit of June 21, 198%, Exninit
B, at 3: Neisser Affidavit of RAugust 28, 1985, Fara. t@. The
Stipulation signed by the Borough, however, admits Y"Itlhe
likelihood that addifimnal sites will become available in the
"Future for development" and therefore made high-density multi-~
family use with a set-asice a permitisd, rather than a mandated,
use for all other sites of three acres or larger. Stiopulation,
Fara. 21l. Neisser Affidavit of August 28, 1285, Para. 19 and
Exhgbit A thereto, at 46 (statement of Mayar).

a. The Judgment of May &2, 1284 was erntered by this Courd
in response to plaintiffs? moticon forr summary Judgment. which
relied exclusively on the compromise Stipulation., The Judoment
mandates high density rezoning with & mandatory set-aside for
only the eight sites identified in the Stipulation, recuires such
use aﬁia conditiomal use on any 3—acre site in any residential
zome, and prohibits any substantially similar use of a 3-acre or
larper site without the same set-aside. Judgment, fara. (D).
This Judgmert remains im full force and effect. It should be
continued until the Council takes actiond

S The rnumber of vacant acres in the Borough has bsen

reducet since May 12, 1984 by subsequernt developmernt anprovalsa.
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,ﬁlaihtffa éc viot know the precise amount of land remaining Bt
are 5eekiﬁg bwapriate_discnvewy to assure the‘CQurt.ﬂf Mmoo
detailed 1nFGrmétimw For determination of this motior. This Court
already krnows, however, that these approvals include some in
direct viaolatiorn of this Courtts Judgment and oﬁdewsl Nilliams
foidavit mf June 21, 1985 Paras. 7-18 and sxhibits theretoy
Nelsser AfFfidavit of November 7, 1985, Paras. 57 and exnibits
thereto.

Da The Hmrmuéh al;m owns a substantial number of small
Lots throughout the Barough, in both residential and
ricrmregsidential zornes., The Stioulatior and Judgment reguired She
Beoorough o contribute the 6,15 acres constituting the Morris
Averue site and to Droavide the necessary financial support for
thé senior citizen lower income housing project an that site.
Stipulation, Para. 1735 Judgment, Para. 4,

1@, ~ The Borough often swaps municipally owned parcéla L
mbtain privately ocwned parcels more desirable for some municiopal
PUrPOSE. Fatrick Diegnan and Frank Santorao, the pricr awnd

oresent Borough RAtitorrneys, have advised Urban Leanus coumsel that

the Borough made several swaps to obtain some of the Morris
Averue site parcels. As of Novewmber 12835, the Borougn did rot yvet
own the last site withiﬂ the Moarris Avenue site -—— known as the
Buccellato site. See Santoro letter of November 8, 1985 supmitted
at compliance hearing, Fara. &. Plaintiffs have sought discovery
to determine the number, location, size, and value:mf all

remaiving Borough—-owned land parcels.
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1i. fhe Borough also often sellé muriicipally owned land..
Exhibit F ﬁm Neisaevlﬁggust 28, 1985 Nffidavit is avprgmewty sale
chart provided by the Borough in discovery, showing sales of
Borough lands from Janwary 1984 through April 1985. Tne sales
mrice of Borough—-awrned land which the Rovrough ag#eeditm éeli in

this 16 momth pericd alone totalled over ¢ «

B e D o SR T S —

Because of this Couwrt’s restraints since July 3, 198%, title has
riot elosed on sale of any Boraough-owned land. It is corucial that
such restraints be képt iﬁ effect pending receipt of the Proceeds
Fraom such sales to the appropriate agerncy for the congtruction of
lowr income housing, oossibly in cormection with the Morris
Sverug senior clitizen site.

12 The Borough, however, adopted rescliutions maxing time
o f %he essence Tor several sales, including that for the &5 acre
muniicipal site in the Pomponio RAvenue site in the Stioulaticor arnd
Judpmernt. Nelsser RAffidavit of November 7, 1985, Para. &(b);
Certification of Philip . Beoﬁga, sworn Dotober &85, 1385,
submitted in ﬁuppqrt wf Application for Leave to Intervene and to
Lift Restraints. As to such sites, the Borough requirved deoosit
of the full purchase price, althouph the Borough was lepally
harred from transferring title. The deposits made include the
$1,270,318, 50 deposited by Mr. Massaro for the Pompornio Avenue
site. See same sSources.

13. Dlaiﬁtiffﬁ do viot presently drnow the exact amcunt of
funds on deposit with the RBorouwgh, or the total value of

outstanding contracts for sale of Borougn-owned land, but are
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fsaeking aiéeovavy to pravide the Court with complete, accurate
and upwta;daﬁe ihfmrmatiuﬂ inn this repard fcw'daﬁevm1ﬂatimﬁ of.
khis mmﬁiun for conditions on transfer.

14. Orv August 7, 1985, the Borough enacted zoming and
affordable housing ordinances in comoliance with its Stigulatimn
ard this Court’s Judpment of bay 1984, These ordinances rezone
the eight sites idertified in the Btipulation and Judgment.
Without the Morris Avenue site, for which municipal firnancial
support and dmﬁatimﬁ of %and is recuired, the rezoning would only
» make possible a maximum of 453 lower income units (acceptinmg Ffor
present purposes the Townshinls evidernce as to the size of the
Pomponio Avenue site). Neisser Affidavit of August &8,’1985,
Exhibit B. This is one-nhalf of the comoromised fair share of 939
ana 374 of the originally zoned 683 wnits. It is essential that
these ordirnances remain in olace. It 15 egually imnortant,
however, that it be understood that at best they will enable the
Town to satisfy only & small porticrn of its probable fair snare.
Accordinogly, these Ordinances should be supplemented by
aporamriate restraints imposed by this Court.

I eertify that the foregoing statements made by me are trie.
I am aware that if any of the foregoing statemernts made by me are

wilfully false, I am subject o purnisnment.
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ALAN MALLACH



