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URBAN LEAGUE OF GREATER NEW BRUNSWICK,
et al., :

Plaintiffs, . CIVIL ACTION

v
AFFIDAVIT OF
THE MAYOR AND' COUNCIL OF THE BOROUGH DOROTHY K. POWERS and
! OF CARTERET, et al., MERRY MENDELSON

Defendants. /
STATE OF NEW JERSEY :

: ss
COUNTY OF oo

Dorothy K. Powers and Merry Mendelson, each being of
full age and duly éwbrn upon their oaths, depose and say that:

1. The deponent Dorothy K. Powers is the president of
the New Jersey League of Women Voters ["The New Jersey League'].
The deponent Merry Mendelson is the president of the Middlesex

County League of Women Voters [hereinafter sometimes referred to




jointly as "The teagues"]. We make this affidavit in support of
the applications by the New Jersey League and by the Middlesex

County League for leave to appear as amici curiae in this action.

2. The Leagues wish to be heard in this case because
they regard the within action as dne of considerable importance
to the developing area of the law concerning regional land use
planning and regional decision making -- in particular, that area
of the law dealing with a municipality's obligation to provide
its fair share of racially and economically integrated housing.

3. In ruling on the defendants' motion to dismiss the
Complaint on November 1, 1974 (T 16 to 17), the Court expressed
doubt about the availability of certain of the relief sought in
the Complaint, in particular, Prayer for Relief No. 2, which
provides:

"Requiring defendants, individually and
collectively, to take reasonable steps to

correct past discriminatory conduct by pre-

paring and implementing a joint plan to-

facilitate racially and economically inte-

grated housing within the means of plaintiffs

and the class they represent. In developing

and implementing such plan, defendants should

be required to solicit and utilize the advice

and assistance of appropriate county, state,

and federal agencies and programs. Such plan

should include a precise program and timetable

outlining the steps defendants will take to

assure successful and expeditious implementation."

It-is on that issue and that issue only as to which the Leagues
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seek leave to appear as amici curiae and to participate in oral

argument.

4. The Leagues believe that they are particularly in a
position to give the Court information on this question as to which
it is in doubt. 1In 1971, after concerted study and discussion,
League members throughout the State reacﬁed agreement on measures
to meet New Jersey's housing needs. A major point in the position -
is that municipalities must share in the overall responsibility
of providing housing for persons of all income levels. 1In addi-
tion, a League study conducted in 1974 culminated in member
agreement in support of regional planning and decision making for
land use, including housing. .

Efforts to implement these positions through legislative
action have not been successful. Since 1971, when the New Jersey
League adopted its housing position, onlyrtwo legislative propo-~
sals concerned with zoning to meet housing needs have been intro-
duced in the New Jersey Legislature. A. 1421, ths "Voluntary
‘Balanced Housing Plan Act', introduced July 17, 1972, never got
out of committee. The controversy surrounding the bill was so
stfong that the~sponsor finally withdrew the bill in November,
1973. s. 3100, the "Comprehensive and Balanced Housing Act",
introduced March 24, 1975, differs from A. 1421 in that it re-

Lo

quires municipalities to make zoning changes under certain cir-
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TATEMENT OF FACTS

Dunellen, 1
is a small Borough bg

sometimes overflow,
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unded on two sldes by water courses that
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thereto, there are two or three streams that run through the

Borough.
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Planning Board, Dunel
the 1970 census. Iti

or more units., Page

o figures compiled by the Middlesex County
len has a population of 7,072 according to
has 2,282 housing units of which 785 are two
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pased on 1970mcensus. Thus, 34% of the
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ulation. Page 23 (Hou

ng to the survey are for multi-family units.
ons renting in Dunellen or 30% of the pop-

sing report (supra). Of the rental units,

63% of them rented fo

Housing report (supra

r under $120 per month rental. Page 35

).
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housed; this includes
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not yet bullt, ewd §i
The above filgures wer
At the pres

1n the Borough Aggess

have a value of betwe

$

value between 25 and

remaining amount is §

senz time, there are 155 two famlly houses in

5 units where three or more families are

Plots
There are three wadts which

apartments,
Board approval for 72 apartments; they are
nce 1967, 44 apartments have been built.

e obtailned from the Tax Aggessors rolls.
ent time, according to the current figures
ors files, U45% of the single family houses
‘en«ls and$25,000 and a similar 45% have a
The

$35,000. 8.1% are above $35,000.

15,000 or under.
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Dunellen is 93% developed. It has 478 acres and there
is a total of 32 acres still vacant. Of the 32 acres that are
still vacant, there are 18 acres which are either undersized,
have a brook running through the parcel, or are adjacent to one
of the water courses and are prone to frequent flooding. Those
18 acres includes one tract of § 5 acres for which a green-acres
application is pending by the Borough. The particular site 1s notg
sulted for houses or apartments since it would require consider-
aple fill,

There are 9 acres of builldable land, of which about
2 to three acres includes land already approved for apartments,
The remalning vacant land consists primarily of single lots
throughout the town. There is a five acre tract in an industrial
area in the western end of town that could be considered vacant
but which would be sulted for commercial or industrial use.

As can be seen above, there are 2,282 housing units
in the Borough. Only Perth Amboy, New Brunswick, and Highland
Park exceed the density by square mile., If one compares the
population of these four towns, Dunellen; Perth Amboy, New
Brunswick, & Highland Park, to houslng density, one will see that
Dunellen has 3.1® persons per unit, the second highest figure
among the four most densely populated communities in Middlesex
County.

Attached herewith is a copy of zoning ordinance. One
will see that there 1s no prohibition against elther apartments
or trailer, The only regulation being the number of families
per acre. In the A family zone, 48.4 families per acre are per-

mitted. In the B zone, 18 families per acre are permitted.




ARGUMENT

ALl of the communitles who are parties to this suit

have awalted the outcome of the Mt. Laurel #ecision 67 NJ 151.

It 1s clear to #8 now, that on its face the decision does not

apply to all. Mt. Laurel at page 173-174. At applies only

to developing communities or those in the process of pecoming so.
Since the decision was handea down, the Appellate Division has

[ ]
twice ruled that certain communities are unaffected by Mt. Laurel

Segal Construction Company vs. Zoning Board of Adjustment

Wenopah 134 Supek 421 and an unreported case concerning the
Borough of Rochleigh in Bergen County. Rochleigh is a small
community comprised of moderate to expensive single famlly houses
and some industry.

Wenonah, like Dunellen, 1s one square mile, It has
109 acres still to be developed; Dunellen has 10-15 acres.
Wenonah has a 41 acre tract available; Dunellen has posslbly
a 5 acre tract. Most of the houses in Wenonah are valued at
between $25-35,000; most of the houses in Dunellen are valued

at between $15-35,000. See Segal upra at page 423. Since

severaltcriteria that have been used by the Appellate Division
in the Wenonah case are applicable to Dunellen, it is
appropriate for Dunellen to petition this court to be excused
froh any more burdens, financial and otherwise, that may be
imposed on it if it should be obliged to further defend this

protracted and expensive law suit.,




The Wepgpah Court was reluctant to judlcially impose
on a small community a growth rate it may have not been equipped

to deal. Segal @upra at p. 424, 1In Dunellen, it is argued there

1s no growth that can be Jjudicially imposed since most of the -
present vacant land is comprised of individual lots situated
throughout the Borough. (Counsel will have a map on the return
day of the motion which will graphically portray this fact.)
The argument that flows most naturally from that
aforesaild fact 1s one that this honorablg court has recognized

on either occassions. In the Oakwood at Madison Case 128 Supra

438, This court acknowledged that,8 while zoning now is a regiongl
area concern, nevertheless minor contributions to the region by a
developed community is an insufficient reason to impose Judicial
fiat on a zoning ordinance or planning scheme. Thils court quoted
with approval the words of C.J. Weintraub in Fanale vs,

Hasbrouck Heights 26 NJ 320 at 328: '"It is quite another

proposition to say that a munilcipality of 960 acres must accept
uses 1t belleves to be injuries in order to satisfy the

Cown oy
requirements of the city. There is no suggestion that the b

ls so developed that Hasbrouck Heilghts 1s the last hope for a
"y

solution....

Dunellen now asks as did Wenonah, Segal Supra at p. 424

is 1t the last hope for housing in Middlesex County? The answer
of course must be a resounding no and this court should have no

trouble in reaching that conclusion,
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In fact, J. Pashman who iIn the Mt, Laurel décision

(concurring) would go "further and faster" says that no
munlicipality need assume more than its fair share of housing

burdens 67 NJ at page 212-213. An analysis of the figures

prepared by the Middlesex County Planning Board shows that
Dunellen has a population density 3 3/4 times more dense than
the county average (Dunellen 7082 population per square mile vs,

County average 1869 population per square mile p. 16 Housing

Report Supra).

In conclusion, it is argued that since Dunellen does
not ban certain uses it may continue to zone as it has in the
past keeping 1ts present balance of primartlyy moderate one and
two family houses together with certain multi-family uses. Such
a zoning plan is expressly approved so long as 1t does not

exclude other uses. See Gruber ys, Mayor and Township Communitz

of Raritan Township 39 NJI1,

The complaint in this case was filed largely because
recent surveys have shown that Mlddlesex has a lot of vacant

land zoned industrial. See Land Use Regulation The Residential

Land Supply (1972) Published by the NJ State Department of

Community Affairs. Such is not the case of Dunellen. The

T
case againstAshould be dismissed.

Respectfully submitted,

ooty
Z ndelman & Jacobs

Attornies for Dunellen




