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MR. SEARING: I would like it
reflected that all counsel had agreed
previously to start the depositions at
eight o'clock to facilitate their completion.

I assume that the reporter has the
appearances. It's now approximately 8:30.

Mr. Mallach will be available for
today and tomorxow, and can remain until
approximately five o'clock today, and I
haven't ascertained what will be necessary
for tomorrow. |

Should we not finish, we céq'make
every effort to make him available for
longer periods before trial, say on the
weekend or during Friday, if we're not working
et cetera.

In deference to counsel's concern
about travel to Washington, I have asked
Mr. Erber to be available all day on Thursday
of this week, under the same circumstances,
the place to be determined later on.

Doctor Powell, or Mr. Powell, the
executive director of the county planning
staff, was listed as an expert witness, but

apparently is ill and will be unavailable.
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We are removing him from the list
of expert witnesses, and are planning to
replace him with Mr. Hyman Center, who will
be a fact witness only. Ms. Petrick, who
was also designated as an expert witness,
will no longer be qualified as an expert.

Now, obviously, defendants' counsel
still have the right to depose both of these
people, should they wish to.

Mr. James, who is listed as an expert,
will be available on Friday of thgslﬁeek,,
for the purpose of depositions, aﬁa Doctor
Mann has been asked to submit his written
report as soon as possible.

I have not, personally, been in
¢ontact with him, but he is on the west
coast on other business. He will not be
returning to Cambridge, Massachusetts, to
clear up any doubt in that regard, until the
30th.

But, I anticipate having something
from him well before then.

MR. BUSCH: What's today's date?

MR. SEARING: 27th.

MR. BUSCH: You did say well before
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the 30th.

MR. SEARING: Yes. Mr. Potter's
testimony and Mr. Franklin's testimony,
both of whom were listed as experts, is
scheduled at this point for later in the
trial, and I would suggest that if possible,
their depositions, if you still desire to
take them, can be scheduled for Friday,
February 6th, which is quite a bit befqre
their projected testimony and is the}firgt"
available time in which we will n§t<be |
attending the actual trial, as I uﬁderstan&‘i

If the schedules should move along
faster than that, we can try to make them
available sooner.

MR. BUSCH: I would like to note for
the record that I don't think any defendant
should have to take a deposition during the
trial. All of us have other law practices,
and one day a week we'll try to run them.

Of course, we're preserving all our

rights to object to any testimony at the

time of trial.
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A LAN MALLACH, sworn.

108 West State Street, Trenton, New Jersey 08608.

DIRECT EXAMINATION BY MR. STONAKER:
Q - My name is Joseph Stonaker, I'm an attorney
representing Plainsboro Township.

Have you ever had a deposition taken before?

A Yes.

Q Then you're familiar with the procedure?

A Yes.

Q Mr. Mallach, could you please give us your

educational gqualifications?

A My formal education is limited to a Bachglor of

Arts degree in Sociology from Yale College.

Q You have no other professional degrees?

A I have no other degrees.

Q What is your experience in the field of planning,
sir?

A I would say it's extensive.

Dgring the -- I guess -- trying to think how best
tb orggh{ée it.

<}ive been employed by the New Jersey Depa:tment of
Community Affairs for a number of years, including spending
two years as the individual responsible for directing‘all
planning activities of the department in the areas of

housing, communitybdevelopment and related urban matters.
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.~ A“. . This was between 1967 and 1971.

o = N W

reglonal plannlng and land development in New Jersey.

A. Mallach - direct 8

Q Pardon me, sir. When was that?

And, in addition, I also spent part of that term
with the New Jersey Housing Finance Agency, and was
responsibie for much of the work in establishing the
forms, procedures and standards for that agency.

Subsequently, I have been a member of the faculty,
administration at Rutgers, a member of the faculty at
Stockton, and have taught courses in planning, housing
and related matters.

In addition, I've been working since 19 —; earl§;197
with the New Jersey County and Municipal Governﬁent Study-w
Commission, in which capacity I directed a study of
specifically on the planning and development of multi-family
housing, under contract with the U.S. Department of Housing
and Urban Development, and have directed another study --
rather, that study was published and released at the end

of 1974.

Also directed another study, which will be published

durlng thia year, dealing specifically with local and

I'm currently working on a third study, having to
do with urban rehabilitation and neighborhood preservation,

the planning aspect of that.

In my consultant practice, I am engaging in a number

3
]

-
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of,exc;uéionary zoning.
on this‘SFbject, which is scheduled for publication in

decision, which is being published by the Rutgers Newark,

' Studen Bar Association.

A. Mallach - direct 9
of areas relevant to planning, including housing developmen%
activities, housing research, market analysis, zoning |
analysis, and similar areas, on behalf of land developments
and municipalities, survey research, socio-economic research
and the like.

In addition, I have worked and written extensively,
specifically on the issues of exclusionary zoning and
housing opportunity with reference to suburban development.
Q The writings that you refer to, sir, could you
give us the names of those?

A Okay. I'll cite a number.

The ﬁost substantial one is the publicati@n I
referred to earlier, which was financed by HUD.vVThe'title
of that is called Housing and Suburbs: ' Fiscal.. and Social
Impact of Multi-Family Development. It is a substantial
book with an attractive green cover.

In addition, I published an article in last summer's

issue of the Rutgers Camden Law Journal, on the subject
I have an article -- I have written another article

a collection of pieces on the aftermath of the Mount Laurel

Q When is that scheduled for publication?
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it a;comprehensive one. But, I've lookéd at some of the

A Over the past nine years that I've been a resident

of central New Jersey, I think I've had opportunity to

A. Mallach - direct 10

A I gather within the next few months. I can provide
couqsel;with a copy of the typescript of that, certainly.

| ‘A;d then, of course, I would cite the publication
on land.development and planning, which I mentioned,
which is also in draft form, but it's available to counsel.
Q When you were on the faculty, were you a full-time
professor at Rutgers?
A No. When I was at Rutgers, my full-time appointment
was as a member of the administration, and I had a part-
time faculty appointment, in conjunction with thisQ
Q In what field? "
A The area was known as Community Developmgnf, the
Department of Community Development, which is thé
undergraduate department, which is the counterpart of the
Graduate Planning Program.
Q Have you ever made an evaluafion of Middlesex
County's housing needs?

A I have made a partial evaluation. I wouldn't call

| some of the statistics connected with that.

issues

Hége you visited any of the communities in Middlesex

County?

visit, I won't say all, but nearly all of the municipalitie1
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A. Mallach - direct 11

in Middlesex County.
fI'd like the record to show there's no sugar.
| MR. VAIL: We're not paying for that.
THE REPORTER: It's in the record.
MR. VAIL: It's ridiculous. I don't
want to take offense, but --

THE WITNESS: Sorry.

BY MR. MORAN ON QUALIFICATIONS:

Q Mr. Mallach, what year did you graduate.frqijaie?',
A 1966. =
Q And you began your employment with the N@w Jersey

Housing Finance Agency at what time?
A 1967.
Q I believe you testified also that you were employed
by the Department of Community Affairs in 1967.
Did you work for both agencies at the same time?

A The New Jersey Housing Finance Agency is, I think,

the technical term is in but not Of the Department of

Cémmuni#%;Affairs.

S‘Aﬂd even though now they're physically very much
di;tincﬁ, at that time, it was much more it was seemingly
the same thing.

It was much more a unit of the department rather

than a separate agency.
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- Agency at the same time that you were director of planning

POy

A Okay. At the moment, at the moment I have no

fiscal study, the impact of those developments specifically

A. Mallach - direct 12

Q Were you working for the New Jersey Housing Finance |

for the Department of Community Affairs?

A No. It was in sequence. I'm sorry. First --

I worked for the Housing Finance Agency, or I was assigned
to the Housing Finance Agency for roughly the first year
that I worked with the Department of Community Affairs,
and subsequently, I moved laterally, as it were, to the
State Planning Division to undertake the planning work

that I described.

So it would have been '67 through mid-68, the Housin|

Finance Agency, and then '68 through mid-70 withfthe Plannipg

Division.
Q You say you've been involved more recently in

housing development activity for developers and also for

municipalities.

Could you tell us what municipalities that you did

work for?

municipalities as clients.
The most recent work I've done for municipalities
was done for Washington Township in Gloucester County,

for which we did an analysis of two PUD proposals, and a

and de¥elopment generally on the municipal budget and

g
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;,?resgrvation Program that I mentioned, I've been working

again, comprehensive neighborhood preservation efforts.

A. Mallach - direct , 13

municipal finances.

This was last year.

b

Q This was as a consultant for the municipality.
A

That's correct.

Q Have you done work for any other municipalities
besides Washington Township?

A In my formal consulting capacity, as a representativ

of my firm, I have not.

On behalf of the County and Municipal Goﬁufnméntft
Study Commission, with which I work as an indivfapal,

I have done a number of -- I have assisted a number of
municipalities and counties.

I've been working recently, for example, with the
Atlantic County County Executive's Office, in terms of
working on the problems of the transition of the form of
government, under the new County Charter there.

I think there are a number of others, if you'll

52

I've been working -- in the context of the Neighborho
with and assisting a number of municipalities to develop,

This would include the City of Trenton, City of

Burlington, City of Hoboken.

od
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A That's correct.

Development Company, which proposed a large scale -- I

A. Mallach - direct 14

There are a number of other municipalities
involved in the program. But, those are some that I've
been involved with directly.

Péople on my staff have also been involved with

Phillipsburg, New Brunswick, a number of other municipalitirs.

Q Talking about your staff at Alan Mallach Associates
or your staff at --

A My staff at the Commission in this case.

Q Have you ever testified on behalf of any municipalitj
in any proceeding?

A No.

Q Have you ever been involved in the prepatétion of

a master plan on behalf of any municipality?

A No, I have not.

Q A zoning ordinance on behalf of any municipality?
A No, I have not.

Q You also testified that you have done work for

various developers, is that correct?

Q Céﬁld you tell us when you did that work and what
the_gatﬁrégof the work was?

A Okay.

Let's see. One was on behalf of the Garden Cities

guess it was a PUD, although technically it was not considen

o~

ed
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A. Mallach - direct ; 15
such, in Mahwah, for which I did a market analysis and a
ﬂfiscalQCQst revenue énalysis for the proposed project.

“ifve worked on behalf of Camden National Realty,Inc.
which despite its name is a developer, which proposes to --
which involved expert testimony, involving a proposal in
Cinaminson Township in Burlington County.

I am presently retained by the Green Valley Land
Development Company as the packager of the housing being

built, or being planned, in the Oak Valley PUD in Vineland,

Cumberland County.

Q Is that the extent of it?

A Those are the significant ones.

Q You just used the term, "packager."
A It's a term of art, as it were,

Under the various government housing programs,
particularly the financing from the New Jersey Housing
Finance Agency, there is an individual, the technical

term is loan consultant, as a rule.

&£E'3 an individual who is responsible for coordinati?g
~and tyi;g¥£ogether all the different aspects and features

, ;ande?q§1§ms that take place in the development process.

In other words, handles all of the paper that has

to go into the state and the federal agency, supervises the

sheparding of the project through the municipal approvals,

supervise the work of the professional, such as the archited

t
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the Model Cities Program in the City of Perth Amboy and

A. Mallach - direct 16

and the attorney and the general contractor.

And, generally, sees to it that the project moves
from a'glgam in the eye to a reality.
Q ‘Have you ever done any work on behalf of a developer
who has constructed housing in Middlesex County?
A No.
Q In your work, either for the Department of Community
Affairs or in your private practice or your work on the
County and Municipal Government Study Commission, have you
ever done any studies involving Middlesex County or any
of the towns in Middlesex County?
A Yes. |

First I should mention, at present the City of
New Brunswick is one of the cities that we are studying
as part of our overall neighborhood preservation study.

In addition, at one point -- when I was in the
Department of Community Affairs, and continuing also
while I was at Rutgers, I provided assistance, worked with
their_déé;lopment of a housing program for the city,
inclga;ggédesigning the laying out of hypothetical
adminiétrative structure and budget, alternative redevelopm%nt
#tes and similar matters.

I'm trying to think if there are any other areas.

I believe that that has been the extent of my formal
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preparation of municipal master plans, zoning ordinances.

the like, while they may be considered, and in fact I

A. Mallach - direct 17

involvement with Middlesex County municipalities.

‘Q .~ - .When did you obtain your license as a municipal
planner? -
A I do not have a license as a municipal planner

and I do not practice municipal planning in the meaning

of the licensing act.

Q Now, what is the difference between the planning
that you do practice and municipal planning, as you see it?
A The planning -- municipal planning and the planning
which is the subject of the licensing act, in my;g#é@;staﬂdﬁng,
and that of the attorneys with which I've discuiéed it,
has to do with conduct and the productionkof municipal
plans and related materials, as described in 40:55.

In fact, the licensing act specifically refers to
the materials, to those materials described in 40:55, the
planning act and the zoning act.

I do not perform -- I do not do work that fits --

that falls within land use planning, master planning,

klfI said, I have not and do not prepare municipal
masterfgi;ns or zoning ordinances.
However, the development of housing projects, the

conduct of market analyses, cost revenue analyses, and

think they are generally considered within thepyrwiew of
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" not and have not been considered part of the practice of

Vgipg:tfgimg basis for the previous two years, which is

A, Mallach - direct 18

planning in the broadest definition of the term, they are

planning within the narrow definition of the act.

Q Have you ever applied or made application to be

licensed as a municipal planner?

A No, I have not.
Q Are you a member of the American Institute of Planne¥s?
A No.

MR. MORAN: I have no other questions

on qualifications.

BY MR. BUSCH ON QUALIFICATIONS :

Q Mr. Mallach, my name is Bertram Busch, I represent
the Township of East Brunswick.
After Yale, what did you do, in '66 and -- about '66s you

started with the New Jersey Department of Community Affairs

in '67?

A I was employed by an agency that I'd worked for on

called’cbééunity Progress, Incorporated, which was the
Embr§11a §;ency for the City of New Haven, in the provision
of social sgrvices and related areas.

I was, from the summer of '66 to -- through the

summer of '67, I was -- my title was Manpower Evaluation

Coordinator, and I was responsible for evaluation, statisticﬁ,
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field Jerome Rose? Do you know the name Jerome Rose?

‘as the meaning of that term.

Q What about Melvin Levin? Do you know that name?

A. Mallach - direct 19

research, follow-up of applicants and related areas for

the city manpower, job training, job placements.

Q Wﬁ;t subject did you major in in college?

A Sociology.

Q Did you ever apply to any graduate school?

A Yes,

Q Which ones and in what field?

A In 1968, for reasons that now seem rather wvague,

I applied for and was admitted to the Kennedy School at

Harvard, in the program for Masters of Public AdminfStratioﬁ

S

Degree.
Q But, you did not go there.
A No. I decided it would be more interesting to

remain in Community Affairs.

Q Did you ever apply to the Rutgers Graduate School of
City and Regional Planning?

A No, I have not.

Q Do you recognize as authorities in the planning

A 4I§gp known Jerry Rose and dealt with Mr. Rose off
and on,f§:>many years now. I think he's an intelligent
and capable individual.

I don't consider him an authority, in what I construT

*
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A, Mallach - direct 20

A I know Mel, Mr. Levin.

Q@ ° Do you accept him or acknowledge him to be an

expert ih the field of planning?

A Ah expert, yes.

Q | Harvey Moskowitz?

A I would consider Harvey an expert.

Q . How about Professor Sternlieb?

A In the field of planning, no. In certain other

areas, yes.
Q What areas is he an authority?
A I consider him, certainly an authority iﬁ the

fields of business economics and housing economics.

Q How about Bud Chavooshian?

A I consider him an expert in the field of planning.
Q Professor Williams?

A I would consider him extremely knowledgeable and
expert on the minutia of planning law.

Q Just so I can summarize the questions I asked. You

do not consider Professor Rose an expert in the field

T

- A ;NQ; I do not consider him an authority. He is

certainly an expert.

Q Can you tell me the difference in your mind between

"those two words?

A Oh, certainly.
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| of the\l_iggnsing act. I think the substance of the licensin}g

~great detail and is resolved on the side that I, personally,

A. Mallach - direct 21

t

An expert is an individual, who has expert knowledgi.
An authority is an individual whose expert knowledge is
of such quality and caliber that i%!Sauthoritative.
Q In other words, you feel that Professor Rose has
not distinguished himself sufficiently for his expertise

to be relied upon by other experts?

A Well, I certainly -~ certainly there may be some

experts who rely on his expertise, but I'm familiar with
more who don't.
Q Do you feel there's any value to the muniéipal‘i>
licensing act in the State of New Jersey, in terms of
screening out experts who might otherwise try té‘practice;\
municipal planning?

Do you understand the question?
A I understand the gquestion.
Q Do you acknowledge any value whateocever in the
New Jersey Licensing Act as to municipal planners?

A I acknowledge considerable value in the principle

act leaéés3a‘great deal to be desired in achieving the goal

that it pn#ports to aim towards.

I realize that that issue has been litigated in

do not agree with, so I don't want to pursue it and I won't.

But, that's my personal feeling.
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planning.
Q And if that were not accepted?
A

A. Mallach - direct 22
Q Are you aware of the method by which a person

can obtain a license as a municipal planner in New Jersey?

A Yes, I am.
Q What are the requirements?
A The requirements are based on a -- what might be

considered a sliding scale, or mix of education and
experience requirements, plus a test,'oi other, depending
on other professions.

In other words, if one has a graduate degree in
planning, from a recognized planning school, ohe>c§£w%”
obtain a planning license, with what is a very‘ﬁﬁéli-ambﬁgt
of professional experience. | |

If one has an undergraduate degree in planﬁing,
or which includes a large dose of planning, one can not
obtain a license with a substantially greater measure of
professional experience.

If one lacks either credentiél, one requires still
a substantially greater measure of experience.

Q ’_”inpld it be fair to say you would come in the latter
category riow?
A ) It?is conceivable that I could qualify, if, by

making some sort of case of sociology is tantamount to

Then I would have to have twelve years of professional
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A. Mallach - direct 23

experience to make up for the lack of a formal degree in

the area.
Q Would you have to take a written test?
A Ail the people in this category, as distinct from

people who are already licensed as architects, engineers,
land surveyors, have to take a test.
Q Are there any courses given to prepare people

for such a test? Cram courses, if you will?

A I don't know, but I'm not familiar with any. There
may be.
Q Do any of the things that you do overlap with the

field of municipal planning?
A The only activity that I engage in at present that
I believe overlaps with the field of municipal planning

is my membership on my local Zoning Board of Adjustment.

Q And what municipality is that?
A Pennington.
Q And that is a lay position.
A Yes.
'VQ | ‘:Qé;}re not there as an expert?
A No.
Q' Yoﬁ're not a paid expert, are you?
A No. A
Q You mentioned you were on the faculties of Stockton

and Rutgers?
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A First Rutgers, then Stockton.

Q «“: What were the years you were on the faculty at
Rutgeré?,
A I was at Rutgers, as I believe I mentioned to

Mr. Stonaker, as a full-time member of the administration,
part-time member of the faculty, from '71 through '73.
Q | Okay.

To the extent that you were on the faculty, how

many credits were you teaching and to what category«qf

students?
A I taught, as a general rule, one coursef%lsemestérg
Q Were you considered in that an adjunct g&qfessor?"~

Did you have a title?

A I had a title. I don't think the term adjunct

would have been used.
Just assistant professor. It would have read,

Assistant Dean of Academic Affairs and Assistant Professor.

Q Are you sure you were called assistant professor,
as op d to instructor, or adjunct?

A I ‘may have been an instructor or adjunct professor.
Q,,f:33§£§'t assistant professor a term of art? Doesn't

that mean something special in academics?

A : It is a term.

Q You don't know whether you had the title of

assistant professor.
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Q. And you taught, to your recollection, one course

A As a general rule. I may not have taught a course

A The first course was a course specifically

analyzing urban politics and community development problems.

.A. Mallach - direct 25

A No, I don't.

a semester?

every semester I was there. And I did teach a course in
S umme r session. But, I would say it averaged out to one
course a semester.

Q So over a two year period, you would have taught

four courses?

A Three or four.
Q And to whom were the courses taught?
A To undergraduates.

At which cahpus?

Q

A Livingston Campus.

Q And what were the titles of the courses?

A I don't remember the titles, but I will give you
the substance of the courses.

Q Okay.
designedﬁfor older students who had had some, I guess,
real—Liféiexperience before receiving their degree, mainly

urban people, and dealt with urban -- it was a course in

The second course was a course on research methods,

surveys, field work, interviewing, and related areas.




o n & W

@ =

10

11

12

13

14

15

16

17

18

19

20

-21

23

24

25

A. Mallach ~ direct 26

The third course was a course I taught jointly

" ‘with a member of the Political Science Department, and

had to do with the politics of urban and community

development problems.

Q What was his or her name?

A His name was Robert Liff.

Q Were there any other courses that you can recall?
A Those are the ones I can recall.

In addition, I supervised individual students on
individual projects and papers.
Q N Between 1971 and 1973, while you were te&ahing

these courses, you also were in the administration at

Rutgers.
A Yes,
Q Did you have any other jobs or occupations during

that period, other than with Rutgers?
A I did a very limited amount of individual, I guess,

consulting work and volunteer work on behalf of different

_groups.

Q ;ﬁig you receive payment separate for faculty work
as opposed to administration or --

-\ No. I received -- I was a full-time administrator,

so the faculty work was considered part of that.

Q And when was it that you worked at Stockton?

A I was at Stockton as a full-time faculty member,
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Q When was Alan Mallach Associates formed?

A Alan Mallach Associates was formed in the middle

of 1974.
;9" , Is7§hat a corporation, partnership or something else?
ﬁi It's a corporation.

9 Agajl assume you'ré one of the principals?

A‘ | Yes,

Q Who ére the other principals, either officers or
shareholders?

A

A. Mallach - direct 27

strictly faculty, for the 1973-74 academic year, and
then continued as an adjunct member to teach one course
in the fall of 1974.
Q Okay.

Can you tell me where Stockton College is?
A Stockton is in the place -- the place name is

Pomona, which is part of Galloway Township, Atlantic County

Q How many courses each semester did you teach in
'73, '74?

A Two courses each semester. Stockton is on a

modified trimester, rather than a semester.

Q During that period while you were on theifaculty
at Stockton, did you have any other employment or work?
A

I worked on a very limited part-time basis with the

County and Municipal Government Study Commission.

At this time I am the sole officer, shareholder,
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principal.
Q- ' fDo§you maintain an office?
A Yes, I do.
Q ig;that at 108 West State Street, Trenton?
A That's correct.
Q And how many other employees, if any, does

Alan Mallach Associates have?

A At this point, we have two regular employees, one
who is starting next week, one who is on already, as
well as individuals who are hired specifically Ep woig
on projects. |

Q Okay. The employee who you presently ha?e, what
is that person's name? |

A His name is dohn Prior.

Q And what are his credentials and functions at Alan
Mallach Associates?

A He is presently a candidate for the Master of City

and Regional Planning Degree at Rutgers, works for me on

~a twenty to thirty hours a week basis.

'He has had experience working in Washington, D.C.,

. witp-the}ﬁational Committee Against Discrimination In

Housing, which I would like to read -- it had no connection

with my involvement in this case, since I hired him well

before I was approached in any manner by the group on

behalf of this case.
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And has experience working with and advising
noneprpfit community organizations on housing development,
federal housing programs in the D.C. area.

Q HdW'long has he been with you?

A He's been with me since the fall, since September

of this year.

Q 19752
A Yes.
Q 'And prior to having Mr. Prior as an employee, did

you have any other employees?
A Prior to having Mr. Prior as an employee¢rI’had

another principal who worked in the office on a comparable

basis.
Q Comparable to whom?
A Comparable to Mr. Prior, in terms of the number of
hours.
Q What was that person's name?
A Edward Hindin.
vQTA’, ‘Agg;he's no longer with you?
A é;;;'s correct.
vQ : Vigﬁ;mentioned Mr. Prior's coming to you had nothing

to your being retained by the plaintiff?
A That's correct.

Q Can you tell me the circumstances you were retained

by the ¥. 6. .A.D. 1. H. '?
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7 gnswer wag a flat no.

my scheéﬁié is such that I did not feel I could devote the

A Yes.

A. Mallach - direct 30

A As of, I guess it was early December, late November |--
Q .. Mr. Searing hasn't been sworn. You have to use your
own recollection.
A Okay. In early December -- well, I have done work
in an advisory basis with the office of the Public Advocat%,
the Department of the Public Advocate, during the last
year, and have a personal relationship with a number of
the attorneys in that office, whom I see regqularly.

Eariy in December, I had a conversation with
Mr. Buxbaum of the Public Advocate's Office, who mentioned
to me that he had a meeting scheduled with a Mr. Sééripg,4
for the following day, whom I had not met at that time,
regarding the Middlesex County case.

I had heard of the Middlesex County case, but only
through the newspapers and scuttlebutt at that point.

Mr. Buxbaum asked me in the event that Mr. Searing
needed additional assistance in either preparation of

the case or expert testimony, was I available. My
At the time, I felt that my schedule -~ I mean --
proper amount of time or energy to an additional matter

at this time.

Q This was in early December 19752
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The following day, I received a call from thenm,
Mr. Searing and his colleagues were meeting with the
Public Advocate people, and was asked if I would reconsider

Being of tender heart, and being susceptible to

flattery, I did.

Q Were you also susceptible to payment?
A Well, of course.
Q Did you make a deal on that day as to how much you

would be paid?

A No.

Q Have you, up to the present time, made an.arrangemenf

as to the basis of payment?

A We have made a basis -- excuse me. An arrangement
as to the basis of payment.

Q Can you tell me what that arrangement is?

A The arrangement is that I will be paid for the

work I do on the basis of my regular hourly rate.

Q And what would that be?

;A’ - My hourly rate, as of 1975, projects entered into

in 1975 are thirty dollars an hour for my services.

Q Do you charge a lesser amount for any staff time put
in? \

A Yes.

4Q How much for Mr. Prior?

A Eighteen dollars an hour.
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Q

.week?

A

professidhal and will be considered overhead.

How about for the new employee you're dgetting next

,The new employee will be a clerical and para-

MR, SEARING: I would like the
record to reflect that the fees Mr. Mallach
has just discussed will also be reflected
in the bill sent to the defendants for this
deposition. 7

MR. BUSCH: Off the recordg;i

No, forget it. All-right.kkdff‘
the record.

MR. VAIL: Go on the record with this.

MR. BUSCH: Let's get it on the recordi

MR. SEARING: As I understand it, thé
fees for an expert who is deposed are paid by
the party requesting the deposition.

I was merely indicating that rather
than doing it at the end of the session,
either today or tomorrow, that that is
Mr. Mallach's normal fee and will be presented
to whoever called the depositions for paymeht;

MR. BUSCH: Without going into it on

the record at this point, I don't think there'ls

any general acceptance of the statement you‘vq
|
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1 just made.
R A SR I think we can probably work that out
:»§}f‘ | - at a later time.
4 MR. SEARING: That would be fine.
5 Q When you reconsidered, Mr. Mallach, in December,
6 who did you speak to at the time you indicated you would
7 agree to take the position or the job?
8 A I agreed to join a meeting which was in progress
9 at that time, which included Mr. Searing, Mr. Sloane,
10 Miss Morheusef, Mr. Buxbaum, Mr. Bisgaier.
11 Q Is that Carl Bisgaier.
12 A Yes.
'13 " I think he was present, but I'm not certain.
14 | And at the end of -- participated in the meeting
15 for roughly one hour.
16 Q Where did the meeting take place?
17 A That meeting took place at Lorenzo's, it's a
18 restaurant in Trenton, near the office of the Public
19«;;,é5§V9°§te'_ It's a great restaurant.
20 . aQ | Eé the people who were there impress upon you the

iiﬁ #ggégjlﬁ 4 witness such as yourself?

S

22 A Yesf

23 ‘ Q Did they indicate time was running out and that
" s

24 ime was short?

'25 A Yes. Within reason. There was a couple of months,
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so it was not a matter of utter urgency.

Q. - When you were retained, did they indicate to you

the trial was scheduled for February 2, 19762

A Yes.

0 And it was likely that your deposition would have
to be taken before the trial?

A Yes.

Q Did they indicate to you that you might have to

prepare a written report prior to the trial?

A No.

Q Have you, in fact, prepared a written repéit?

A No, I have not.

Q With regard to a document marked -- strike‘that,

not marked, dated January 9, 1976, headed Notification
of intention to Use Expert Witness, with your name and
your professional address, have you seen that prior to
today, the actual document that I'm showing you, or a

copy of that document, as opposed to another document

w1th the same words on it?

A well, I have not seen this document.
Q = Be you have a document with the same language,
but dlfferent typesetting and different typing?

A That's correct.

Q Who prepared the document that you have in front

of you to your left?
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A I did.
Q. - . mmn was that prepared?
A This waé prepared roughly during the first we/ek‘of
January.
Q Just for identification, let's mark the two exhibits
MR. BUSCH: One, the exhibit that |
Mr. Mallach’has himself, which he indicates
is the same as an exhibit dated January 9.
A With the exception, I believe, of the closing
paragraph. s
Q The closing paragraph refers to Mr. Ieon#r&‘ Sk‘ende.is;‘ki
on my copy. | 4’
A Yes.
Q And yours does not have that.
A That's correct.
(Whereupon, Mallach Associates
document marked DEB-1 for identification. )
(Whereupon, Notification of Intention,
R marked DEB-2 for identification.)
Q m:. Mallach, I don't know, maybe you've answered

|- this alyeady.

Have you ever testified in any case at all as an

expert?
‘ A Yes.
Q And any prior case that you've testified in, have
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you ever prepared a written report prior to trial?

A Yes, I have.

Q 'Eéve you ever been cross-examined on the basis
of such é report during the course of the trial?

A No, because in that event, which had to do with
a Cinaminson trial, they decided not to admit the
written report.

Q Do you know whether the report that you prepared
in the Cinaminson trial had been furnished to counsel
for the side 6pposite to you?

A I believe it either had not been or had n:ot b.sn
long enough before to -- I think that was the pgahlen, |
which is why it was not admitted. “

Q So the court refused to allow testimony based upon

that report?

A On the report as such.

Q You were permitted to testify on other things?

A I was permitted to testify on the substance of that.
. Q_ . Have you ever testified on behalf of a municipality

where #hﬁ plaintiff was alleging exclusionary zoning

practigié%
A As I believe I mentioned earlier, no.
Q Have you ever done anything whatsoever to assist

a governmental unit, either county, state, municipality,

on charges of exclusionary zoning?




o wn &

-3

10
11

12
13
14
15
16
17
18

19

21

23

24

25

A. Mallach - direct 37

A Do I -- let me see if I can be sure of what you
mean. You're referring in a specific case, where a specifi
municipality was being attacked on exclusionary zoning,

did I assist that specific municipality?

Q We'll start with that question, which you seem to
understand.
A

That, no, I have not advised a specific -- a
municipality against a specific exclusionary zoning case.
Q Have you ever generally been asked to give your
expertise or consultation to any governmental entity,;ﬂ
in order to assist them in maintaining, let's sai; i&xge
lots, or something of that nature, which today,mgy be
called exclusionary zoning?

A Not as such,

Q In what manner, if at all, have you ever given
consultation or advice to a governmental entity, which was
trying to preserve large lot zoning and all-the other
things that are called exclusionary zoning?
‘A;af ;~;ﬁggye never assisted a municipality in trying to
preservgy&ﬁat I wouldvconsider to be exclusionary land use
pattern 6:”practice.

I havg prepared -- in the study of planning that I
have conducted, in my work for the County and Municipal

Government Study Commission, as well as in public appearances

I have advised on what I consider to be reasonable actions




~N

O w & W

-3

10

11

12

13

14
15
16
17

18

19

20

21

23

24

25

A, Mallach ~ direct : 38

for municipalities, on the basis of reconciling their

" interests and what I read as the principles of the Mount

Laurel decision.

I do not consider this equivalent to, you know,
advising them on maintaining exclusionary practices,
though.

Q Which municipality or municipalities were involved
in that advice?

A I haven't advised specific municipalitiesron their
specific practices. I've dealt in a general, iféiqq'will,
theoretical context. - ;
Q Would this be something that would be infajlearnedx
journal, as opposed to a report submitted to a ébecific
municipality?

A Neither. It would be something that will be in a

report to be published by the County and Minicipal Government

Study Commission, and wvery much addressed at local offices

as a principal audience of the report.

;Q ] With regard to Middlesex County, have you made any

study of the amount of vacant land that's left in the

_county ﬁéﬁay?

A I have not made a firsthand study. I have, however,

reviewed the information available, both from -~ provided

by the municipalities in some cases and provided by the

Department of Community Affairs report in others, in order
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to make an assessment of the situation in that regard.
the

Q;Qﬂfn Askof/date that you prepared your summary of

proposeéﬂtestimony, which is testimony, dated January 9,
had yéuifeviewed answers to interrogatoriés submitted
by the municipalities to Mr; Searing?

A Yes.

Q Had you reviewed all of the interrogatories, to
your knowledge?

A I won't say all -~ all of the materials received

to that point, and provided us by Mr. Searing. ;i

0 You won't say all?
A I won't say -- no, I can't say all.
Q Do you know approximately how many municipalities'

interrogatories you reviewed?

A No, because I reviewed some of them and Mrxr. Prior

reviewed some of the others. I couldn't provide an exact

number.

Q Do you remember how many you reviewed? Approximately
A ~-I reviewed about half a dozen.

Q ’»DQTYOu remember which towns they were?

a lm.g

Q

Have you made any studies indicating, not only the

’amount of vacant land available, but the environmental

or ecological factors that might inhibit development of

that land?
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A We've made no studies whatsoever. In some cases,
these have been noted, either in responses to interrogatorie
oxr othef materials, but beyond that, we've made no studies
on our OwWA.

Q Do you acknowledge one of the functions of planning
is to determine whether or not the land and the sub-soil
and an§ sub-soil ¢onditions, whether or not those things
can support development would be a reasonable factor to
take into account?

A Whether they can support development and: thﬂ«tYPES”
of development they can support, under what conditions,-
yes, certainly.

Q. And in your experience as a member of the Zoning
Board in Pennington, have you ever had applications for

a use variance which would change the nature of development
on a piece of land?

A Yes, we have,

Q And in considering applications for use variances,

have you considered the nature of the land itself?

A Ye:

Q Eave you considered the impact on things such as
trafflc?

A Yes;

;Q Have you considered the impact_on drainage?

A Yes.

S
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Q Surface run-off and the like?
~A - Yes.
Q “A#d these have all been factors that you've taken

into account as a voting member of the Pennington Zoning

Board before passing judgment on the use variance, is

that right?

A . That's correct.

Q As well as other factors which I may not have
mentioned.

MR. BUSCH: No further queétiqﬁs<ong

qualifications.

BY MR. BERNSTEIN:

Q Mr. Mallach, I have a few questions for you.

My name is Dan Bernstein, my firm represents

Piscataway.

First, I've come in late, so a few of these may be

repetitious. Have you taken any courses in planning?
A I took one course in planning.

QAk :Hﬁouid you give us the name of that course?

A

I don't remember the name of it. I guess it was
called something like Planning, or Basic Planning, or

something to that effect.

It was the one undergraduate course offered on the

subject at Yale at the time.
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'any of these documents, but yvet you feel you have expertise

A. Mallach - direct 42

Q Was this a full year course or a half year course?
A - I think it was a half year course.

Q | Was this in your freshman year?

A No.

Q Do you remember which year you took the course?

A I think it was my junior year.

Q And that was the sole course in planning that you'v%
taken?

A That's correct.

Q Now, you don't hold yourself out to be aApiéﬁneiifi

is that correct?
A Not in the meaning of the licensing act, §c;
certainly not. |
I can't.
Q Well, you're saying you're not violating the law.
Do you consider yourself to be an expert as far

as drafting zoning ordinances or master plans?

A As far as drafting zoning ordinances and master

Q Asﬁiar'as analyzing ordinances or master plans,
do you consider yourself to be an expert?

A Yes.

Q So we have a situation where you haven't drafted

in analyzing them, is that correct?
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A Yes.

Q - And that's not based on the courses you've taken,
correct?‘

A Certainly not.

Q That's based on?

A Extensive experience as described in some detail

to your colleague at the other end of the table.
Q Now, would you differentiate for me, and I heard
you responding to Mr. Busch's questions, the difference
between what a professional planner does and what you
do. I'm a little confused there. |
A Well, certainly the great bulk of my work in no way-
overlaps or coincides particularly with what is considered
a professional planner's work under the licensing act.

I do housing development activities, I do surveys,
I do socio-economic research projects, I do market studies,
I do fiscal studies. These are things a licensed planner
can do and is not precluded from doing, but are equally

Ly
1y

not exclusively within the g

T of a licensed planner.

5

Q i%%fve acknowledged that Mr. Moskowitz is an expert

~@;d of planning, correct?

A rcé;fect.

Q Now,»when Mr. Moékowitz is hired on behalf of a
developer, oftentimes he'll maké a study to show why a

particular ordinance is reasonable or unreasonable, as it




»

-3

10
11

12
13

14
15
16
17
18
19
20

_21

23

24

25

o w & W

¥

A. Mallach - direct 44

pertains to a specific piece of property, is that correct?
A . If that's what he's hired to do, I have no doubt
that ﬁef;l do it.

Q : igﬁ this comes within the ambit of professional
planning, correct?

A Not necessarily.

Q Well, you're stating that when a planner works

for a developer in making a land use study, that doesn't
come within ihe ambit of professional planning?

A I think you could make an argument that itfadeéfdg;
itkdoesn't. ) ” T

I think one of’the - thé rakuﬁxl land ﬁée study ;‘
is a very broad term and can refer to any number of thinés.
I mean -~

Q Well, is it your position that the licensing act
only covers planners when they work for municipalities

and government entities, and that others are free to work
on behalf of developers?

’IsAthat the dichotomy that you would draw?

“ iﬁ§§§, yeah, I think others are probably more
qompetfgggﬁo interpret the law in that regard than I am.

Q‘r Vgﬁeil, I'd like to know what you do on behalf of

a developerkthat is different from what a professional
ﬁlanner does for a developer, when the planner makes a

land use study of ‘a particular piece of property.
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| ngt ig;e;ested in the financing or the turnkey operations,

"how are you defining land use studies?

A. Mallach - direct ' 45

A Well, for example, let me describe what I'm doing

landcwnef, the land owning company, that I'm working with
in Vineland.
As I mentioned, the technical term for my services
there is that 6f a loan consultant, not as a planner.
Conducted the financial feasibility analysis for
the New Jersey Housing Finance Agency, Federal Section
Program --
Q " If I can interrupt you, I'm not interestngiﬂ t@é‘ 
financing -- ;
A You asked me what I do on behalf of a déégloper.
I am telling you what I do on behalf of a develéper;
Q What I'm interested in particularly is not the
fiscal operations that you do. What I'm interested inbare
the land use studies that you make on behalf of developers,
and land use analysis that you make.

I'll restrict my questioning to that area. I'm

or thiéggﬁof that sort. It's just the land use studies
that yqﬁ;go on behalf of developers, if you could explain
that for the record. |

A Well, how do you define, for purposes of your questid

Q What I'm trying to get at, Mr. Mallach, is what you

n ,
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do for a developer in advising him as to the uses of a
;pﬁecciof property, in what is feasible and what is not
feasible and whether or not the ordinance is valid as
applied to his property.

When I hire a planner, representing developers, this
is what the planner testifies to.

I'm interested in whether or ndt you performed

these same functions when you testify or work on behalf

of a developer.

A Actually, I do not. 7

Q You don't testify as to land usage, or tﬁéi: e
reasonableness of a zoning ordinance, when you ﬁéstify

on behalf of developers, is that correct?

A I have testified on the issue of the reasonableness
of the zoning ordinance, in the general context of what
might be called the Mount Laurel issues, if you will.

In other words, let me give you an example. 1In
the case of the -- in the Cinaminson case that I just
megtiqug&earlier, which -- apropos of which my client
léét,:sqgégere's no great coup, on my part, my testimony
dealg‘with an analysis of the ordinance in its broad,

exclusionary characteristics, and in the impact on housing

costs and exclusion of population groups generally.

I d4id not testify as to the specific appropriateness

or inappropriateness of the zoning of the particular tract
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for which the developer was requesting the D variance.

Q - You testified the ordinance was exclusionary, I
would assume.

A | Tﬁat's correct.

0 And you did not consider that planning testimony,
or did you consider that planning testimony?

A Well, I presented my qualifications to the court,
and the court accepted the expertise -- my expertise in
the area of planning, for purposes of that testimony.

Q And are you holding yourself out today ag an expé;t
in the field of planning? < |

A I'm holding myself out today in e -- as én expert

certainly in the areas of exclusionary zoning and the

impact of exclusionary zoning as described in this outline,

and in the area of housing, housing remedies, described

in this outline.

Now, the term -- since there are relatively few termp

available to describe professions into which these things

fall, the term planner in the broad sense, again, is used

to descriée these.
'Iudo not necessarily represent myself by the term
planner. In fact, there are someone who would be given

the status of profession of planning, that it might be

'better not to.

But, I represent myself as an expert in the subject
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matter contained in this outline.

Q Which includes exclusionary zoning?
A ~ Yes.
Q And it's your testimony, then, that one doesn't

have to be an expert in the field of planning in order
to be.an expert in exclusionary zoning, correct?

A Certainly not in the definition that is used for
purposes of the licensing act.

Again, there are two parallel uses of the term
Planner going on here. I think the distinction has to be
kept clear. |
Q Now, would you agree that you have a certéin bias
in favor of promoting low and moderate income haﬁsing,
and against the existing zoning ordinances of most
communities?

A I object strenuously to the use of the term bias,
which is invidious and perjorative.

Q Okay. You don't feel you have a certain bias, or

a certain viewpoint that sees most zoning ordinances as
discrimihatory.

A ;géviewpoint, perhaps. Bias, no.

Q Okay. You have a viewpoint in favor of low and
moderate income housing and against most existing zoning

ordinances?

A It's not an either/or proposition. I have a
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viewpoint in which I believe that the provision of housing

but cerfainly not limited to .low and moderate income
people;;is an important thing‘and a significant priority,
or should be a significant priority for our society, our
country, our state, what have you.

As a corollary to that belief, I find factually,
not on the basis of bias, that most, many if not most, and
perhaps most, zoning ordinances tend to place obstacles,
in terms of achieving something that I consider?g;mafor“‘
priority or goal for our society. s
Q Now, you've worked for the National Comﬁittee

Against Discrimination?

A In Housing.

Q Yes.

A I am -- I have been retained by them for this matter
Q And you've worked for people involved with the

Public Advocate's department?

Q ‘and you've never testified in favor of an existing
zoning ordinance, is that correct?
A That's correct.

Q These developers that you mentioned, at least one

developer, isn't that right?
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A That's correct.
- Q“ ;W1Can you tell us who was the parent of Garden City
Deveiééﬁ;nt?
A The parent?
Q Yes,
'A Could you --
Q Who was thg group that sponsored Garden City
Development?
A Ah,Ssuburban Action Institute.
Q

And with regard to Camden National Realty;{they

applied for a variance in order to get apartments in

Cinaminson, isn't that right?

A Town houses.

Q And they were denied by the Board of Adjustment,
correct? |

A Yes.

Q

And then they attacked the ordinance as being

exclusionary, correct?

A

: Q_

A

Q

Co;rect.

3

 And were unsuccessful there.

TTnét's correct.

So that neither Garden City Development nor Camden

National Realty attempted to develop in accordance with

A

the existing zoning ordinances, correct?

That's correct.
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Q Now, I'm not familiar with Garden Valley --
A Green Vally.
Q Green Valley.

Did they also apply for a variance?

A No.

Q Rezoning?

A - No.

Q Could you tell us about that one?

A The Green Valley Land Company are the owners of

the tract in Vineland known as the Oak Valley Pi?ﬁ#g&.ﬁnit’
Development tract, which is a PUD under the City}of Vinélés
PUD Ordinance, and is being developed at preseﬁt& in
accordance with that ordinance. -

Q You testified you felt most ordinances, zoning
ordinances that you are familiar with, were exclusionary,
is that correct?

A That's correct.

Q Can you tell us some of the communities in New

. Jersey that have -- preferably in the Middlesex-Monmouth-

Morris-Ufiion -Somerset area, I'd be interested in some
m;p, 4T

rordinancgd which you consider to be non-exclusionary.

In the event that some of the defendants would like
to mold their ordinances to your ideal.
Could you give us some ordinances that you could

hold out in this area as being non-discriminatory or
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non—-exclusionary?

A I'm not familiar with any ordinances in this area,
that I will say unequivocally are non-discriminatory or
non-exclusionary.

0 So your answer is, with regard to Middlesex,
Monmouth, Somerset, Union County ahd Morris, you know of
no zoning ordinance in any of these counties that is
non-discriminatory or non-exclusionary.

A There may be some, there may be many. I'm not
pretending to exhaustive knowledge of all the drdinances.
0 But you're not familiar with any that you weoiild
consider non—discriminatory or non-exclusionary;kcorrect?
A That's correct.

Q My last question, you consider the Pennington
ordinance exclusionary or discriminatory?

A I think that the Pennington ordinance is exclusionary
and we're presently undergoing a study to revise the
ordinance, and develop specific plans and specific proposal+

for the remaining tracts of vacant land in the township.

Qv ‘Woﬁld you recommend apartments in Pennington?
A Yes, certainly.

o} High density, I would assume?

A Or medium density.

Q ‘What do you consider medium density?

A

Well, certainly up to, as a rule of thumb, at least
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up to 10 or 12 units an acre I would not consider
unreasonable.

Q Would you consider this would be a reasonable
density for the communities in Middlesex County as well?
A I think it would vary very much, depending on the
circumstances.

Certainly, when I talk about something 10 or 12
or whatever units an acre, referring to the density of
which one might develop a specific tract, if could be
higher in some cases.

I mean, as an aggregate, overall density for the
municipalities of Middlesex County, it's another matter
entirely. |
Q Is that a fair average, though, for apartments,
10 to 12 to an acre, in your expert opinion?

MR. CUMMINS: I object.
Q In your opinion.

MR. CUMMINS: I object.
A I ;hink 10 -- it depends on the type of apartments.
ld to'lz‘anits an acre is a moderate, certainly not
»excessivé'density for walk-up or garden apartments, and,
in fact, such apartments can be built to considerably

higher densities without serious harm, depending on

‘appropriate location.

Q You consider 10 to 12 as a fair density.




o N & W

-~

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 |

25

A. Mallach - direct 54

MR. CUMMINS: I'iject again.
Note my continuing objection to
this line of questioning.
MR. BUSCH: Sit down, Mr. Cummins.
Q Your answer was?
A That on the average, it's a reasonable level.
MR. STONAKER: Can I interrupt for
a minute?
My understanding was that we were
exploring his qualifications.
MR. BERNSTEIN: Yes, right. That was

all I had.

BY MR. CUMMINS ON QUALIFICATIONS:

Q My name is Dennis Cummins, I appear here in behalf

of the Borough of Dunellen.

Did you do a major paper for your undergraduate

studies at Yale?

A Yes.

Q In your chosen field of sociology?

A, ' Yes.’

Q What was that?

A I was in a program at Yale they dubbed Scholar of

the House Program, which they allowed roughly a dozen

students each year to spend the senior year working
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exclusively on a major dissertation, and with no course

requirements.

fMy;paper was essentially in political sociology,
and dmuit*with the political organization of left-wing
political parties in New York during the 20th century.
The old Socialist Party and the like.

Q Now, as part of your investigation for this major

‘thesis, did you have to go outside the City of New Haven

for investigation?

A Certainly.

0 Where did you have to go?

A New York.

Q Where else did you have to go outside of the city

of New York and City of New Haven for this investigative

work?

A Because the subject matter was limited to the City

of New York, I was able to find everything necessary in

either of those two locations.

Q Okay.

'ﬁﬁét left-wing organization, if you will, were

included in your study?

A Okay. I should ~- since it's apparently a subject

of interest, let me describe it.

My concern in the study was on the effect of left-wirn

organization, as political parties operating in the main

g9
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stream.

In other words, rather than a study of ideologies
or values or undergréund groups, it was strictly with
their performance in’the political arena, as political
parties competing with the main stream political parties.
Q Such as voter registration, that type of thing?

A Yes.‘ The -~ basically, their ability to get
votes, and if so, how.

And the study was devoted to two principal
organizations and two key individuals.

The organization with the Socialist Party; which
was active during the 1910's, principally, and the
American Labor Party, active during the 1930's and '40's.

MR. SPRITZER: May I interpose a
question as to the relevancy of this?
MR. SEARING: I was about to ask the

same question. We're wasting some very valual

time.

Q All right.

Now, have you done any graduate studies at all at
any college, institute or university, since graduating
from Yale?

A I've participated in some graduate studies on an

informal basis.

During the year I was in New Haven, after graduating

Dle
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from Yale, I participated in a course at the Law School
on Social Welfare Law, which I was admitted as an auditing
student.

Subsequently, during the 1ate '60's, in New
Jersey, I was a participant in a graduate seminar in Urban
Planning at the Architecture School of Princeton.
Q ’Now, how many times have you testified in any
court other than appearing personally in a case in which
you may have had a personal interest?

Do you understand?

A As distinct from being run over or suing --

Q That's right. Suing for falling down on the
sidewalk. |

A Malpractice or whatever.

Q Right.

A Four times.

Q Can you give me -- have they all be in New Jersey?
A Yes, they have.

Q, qan you give me the counties?

A' Oﬁé was in Federal Court. The first one was a

case which has since developed some notoriety, Burlington

County NAACP versus The Township of Mount Laurel.

Q You testified in that case?
A That's correct.
Q In behalf of the plaintiffs?
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A That's correct.
= Q And can you tell me the area of your testimony?
A The area of my testimony was that of housing needs,

housing demands, and the lack of housing.
0 Do you know if anyone else other than yourself

testified on these same grounds?

A On these same grounds specifically in that case, no.
Q That's one case.
A That's. correct.

Another case was Welfare Rights Organization versus

Cahill, in Federal Court, which dealt with a challenge
to the restructuring of the welfare payments system,

implemented by the Cahill administration in 1970 and '71.

Q Next?

A Next was Alan-Deane versus Bedminster.

Q And was that in Somerset County?

A That's correct.

Q And what was the ﬁature of your testimony in that
case?

A‘ My testimony included an analysis of the zoning

ordingnée) a discussion and analysis of housing needs
and housing problems, an analysis of the impact,
particulariy the fiscal impact of the ordinance, and
relating that to housing needs and to incomes, people in

need, and a discussion of remedies available.
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Q Did anyone else appear and testify in that case in
an analysis of the zoning ordinances?
A No.

Not on the plaintiffs' side.

Q Do you recall the name of the judge?

A Yes. |

Q Who?

A Leahy.

Q 13 that matter on appeal?

A To the best of my knowledge.

Q Was there a question concerning jour qualifications

in that case?
A Not substantially, as I recall.

Q Do you have any firsthand knowledge whether or not,

as part of that appeal, there is an issue concerning your

qualifications?

A I do not know.

Q What was the fourth case?

A Fourth case dealt with the Camden National Realty

versus the.Township of Cinaminson.

Q | And what was the nature of your testimony in that
case? |

A Very‘similar to what I described for Bedminster.
Q And that was in Camden County.

A No, Burlington County.
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Q

In the Mount Laurel case, did you testify as to

the analysis of the zoning ordinance?

A No, I did not.

Q But, did you in the Camden National.

A That's correct.

Q Were your qualifications attacked in that case?
A They were discussed. Attacked may be a little
strong.

Q They were discussed.

A Yes, certainly.

Q Were you qualified in that case?

A Yes.

o} By what = Judae?

A Cramer.

Q Is that case on appeal?

A No.

Q

Have you ever discussed with counsel, not necessarilﬁ

Mr. Searing, an interpretation of 45:14A-2?

MR. SEARING: What is that, please?

Definitions of professional planner.

MR. SEARING: Tell us what you'ie

reading from, please.

From the New Jersey Statutes, NJSA45:14A-2.

Not extensively, no.

You've never had any discussion. Have you ever

asked
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counsel for a written opinion as to whether or not you

come within or without the ambit of that statute?

A

when I

Q

was it

No, I haven't, but I certainly suspect I will,
get back to my office.

Does Mr, Prior have a planning license?’

No, he does not.

Did Mr. Hindin have a planning license?

Yes.

Mr. Hindin had a planning license?

Yes.

Was Mr. Hindin's license peisonal to himself ox

in any way assigned to or made a part of Alan

Mallach Associates?

A

It was personal to himself.

When he left the firm, the license was in no way

assigned to -- I don't believe you can assign a license

in that sense.

Q

A

Q

When did he leave?

September of this year.

MR. SPRITZER: Let it reflect 1975.
THE WITNESS: I'm sorry, 1975.
Did you testify in any of these cases prior to 19752

Yes.

So, at the time that you appeared and testified in

these cases, your firm had a planning license.
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A Yes, in the sense that Mr. Hindin had a license,
which would have been used, should it have been necessary,
to sealvany of the products of the firm.

Q Who do you consider, sir, to be an authority in

the field of the analysis of zoning ordinances?

A Well, I'd say Richard Babcock.

0 Where is he from?

A Chicago.

Q Could you more particularly describe him?

A Mr. Babcock is a partner in the firm of Ross, Hardy,

Babcock, 0'%eefe and somebody or other, and he's the author

of the Zoning Game, as well as innumerable other works.

Q Do you consider anybody else to be an authority?

A No =--

Q The analysis of zoning ordinances.

A Well, again, in the sense of the term used earlier,

an authoritative judgment, there's so much that's

controversial about the analysis of zoning orxdinances and

~about the interpretation of their substance, that it's

hard for anybody to be authoritative.

.And certainly there are a number of people who
have very special and significant expertise in that area,
and certaiﬁly people like, well, Fred Boselman, who is
a member of Mr. Babcock's firm, Norman Williams, to some

degree, Daniel Mandelcur, who I believe is at the Universit
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of Saint Louis -- or is he at.Berkeley? I forget. He's
written extensively on this subject.
Mr. Chavoosian I would consider also is having
outstanding expertise among the individuals recited earlier)
I'm sure there are others, but those are some
representative naﬁes.

There's Jan Krasnowicki, University of Pennsylvania.
Q Have you ever had occasion to work with any of
these people?
A I've had contact with and worked with some of
them.

Regarding Mr. Babcock, I've met him on limited
occasions, but have not worked with him.

I've worked with Mr. Chavoosian. I'wve had contact,
intermittent contact with Mr. Williams.
Q How many 2oning ordinances have you personally read?
A A large number. Twenty, fifty. You know, I've
been reading zoning ordinances off and on for at least sever
or eight years now.
QA | }Aha these have all been in various parts and sectiong
of New Jersey?
A Almost all. With very occasional exceptions.

Q How many zoning ordinances in Middlesex County

A I have made an analysis, to some degree, of -- with
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the assistance of Mr. Prior, of all of the ordinances
in Middlesex County, with the exceptions of those of

New Brunswick, Perth Amboy and Madison.

Q You have no engineering background, do you, sir?
A No.

Q Do you have any architectural background?

A No.

MR. CUMMINS: 1I'll pass, but I
reserve my right to guestion you. I have
one or two more questions on the field of

qualifications, but I'll pass at this moment.

BY MR. JOHNSON ON QUALIFICATIONS:
Q My name is Edward Johnson, Jr., I'm the attorney
for the Borough of Middlesex.

You indicated that you took one course in planning
at Yale in your junior year. Who was the instructor?

A Christopher Tunnard.

Q Did he carry any rank as associate professor or

was he én'instructor?

A - I believe he was full professor.

Q And, at the time you attended Yale, that was the
only underéraduate course in planning that was available?
A To the best of my recollection.

Q Mr. Edward Hindin, who was employed by your firm
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i

in 1974 and '75, when did he get his professional Planner'%

license?
A I think in 1974.
Q You talked about working with the County and

Municipal Study Commission.

A Yes.

Q Can you give me some background about the organization,

when it was formed, what its job was?
A Yes. It's also known informally as the Musto
Commission. It's chaired by Senator William Musto.

It was created in 1966 by Resolution of Legislature‘
as a sténding commission to, with a broad mandate to study
the problems and the needs of county and local government
and the state's relationship to them, and to publish
studies and submit legislative recommendations, generally
to imprové the conditions of county and municipal governments.

The commission is made up of three members_of the
Senate, three members of the Assembly, three individuals
appointed from a list submitted by the League of

.Mﬁnicibalities to represent local government, three
individuals from the Freeholder's Association to represent
county government, and three individuals appointed by
the governoi to represent the general public.

The commission published its first report in 1968,

which is entitled Creative Localism, and has since published
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roughly a dozen reports dealing with local and county or

7 re§iona1jprob1ems.

The most well known was the Ghallenge and Change,
which ié the second report, which led directly to the
adoption -- the drafting and adoption of the Optional
County Charter Law, which has since had some effect on
county governments.

The commission has also been responsible for
legislative actions in the areas of joint services
agreements, local cooperation between municipalities;
local health -~ assisted on the passage of the bill
organizing local health services, which is still awaiting
signature by the governor, and the bill passed a few
weeks ago dealing with the reorganization of solid waste
planning and management, which is also awaiting the

governor's signature.

Q Were you a hired employee of this group?

A That's correct.

’9 ;) ;~Aa§gwhen were you hired by the group, by the commissi
R :

I ﬁgs retained initially in early 1973 for the

purpose-qffconducting the study entitled Housing and

Suburbs.

Q And did you indicate that you had prepared a report

for this group?

A Yes.

pn?
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Q And has it been published?

A Yes.

Q Can you make that available to us?
A Certainly.

MR. SEARING: That was mentioned
before. I've got a note of that.
Q Have you ever testified before any %oning Board -
of Adjustment?
A No, I have not.

Q So, you only testified in the four court cases

you've indicated to us.

A Thét's correct.

Q How about any Planning Boards or County Planning
Boards?

A No.

MR. JOHNSON: No further questions.

BY MR. VAIL ON QUALIFICATIONS:

Q Could I have a copy of those today?
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A If there are Xerox facilities here.

Q I have one in my office, if you don't have one here;

MR. SPRITZER: We have it here.
Q ‘Before noon, I would like to have it. When
we break for the noon recess.
A I have no objection, assuming it can be arranged.

MR. VAIL: I wonder why we haven't
been supplied with it.

Q What was the date it was prepared?

A These things -- we've been working on th‘en‘x_ukp’~

through the last week.

Q I want to talk about South Amboy.

A I don't know specifically.

Q I want to know the date you completed your notes?
A I don't recall the specific date.

Q Was it last week?

A It may have been.

Q The week before that?

A I’qan't’say specifically.

Q | | Iéfihere a date on the notes?

A ’ﬁqg;

Q It Qﬁuldn't ﬁelp you to look at them?
A

I caﬁ look at them, but I doubt it would help me.

Did you do that one first or last?

b

Well, if we did them in alphabetical order --

!
i
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Q Well, did you? Did you do them in alphabetical
order?
A More or less, because we received =-- we did them

roughly in the order we received the piles of ordinances
from Mr. Searing.
Q And South Amboy would have been pretty well down

towards the bottom.

A Probably.

Q And that would have been done, maybe, last week?
A Within the last few weeks.

Q And did you intend or do you intend to prepare4

a formal written report on South Amboy's ordinance?
A What I hope to prepare is not a formal written
report.

However, what I indicated to Mr. Searing that I would
try to prepare would be to take each of the page of notes
and type up at least one page ih reasonably clean form,

on each municipal ordinance, in a form that would be more

Q Thgrnotes that you have, will you be in a position
to testifgffrom those notes on Monday morning, today being

Tuesday, I mean the Monday that follows?

A If need be, yes.
Q You could testify from those notes alone?
A That's correct.
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Q Without doing any further research on South Amboy's

ordinance? 1Is that correct?

A That's correct.

MR. VAIL: That's all.

BY MR. DAVIDSON ON QUALIFICATIONS:
Q ' Alan Davidson, my firm represents the lovely
Borough of Helmetta.

I have just a couple of questions to ask you.

Have you read the zoning ordinance for the Borough of

Helmetta?

A Yes.

Q Do you remember how long it took you?

A Not very.

Q Did you analyze it?

A I think Mr. Prior -- Mr. Prior did the analysis,

prepared the notes on that one.

Q Do you recall what procedures were taken in his

analysis?

‘K 'xﬁg*analysis we performed was very straightforward.

Basicallf} he -- we extracted, you see, what we felt to
be the salient provisions of each ordinance, and summarized

them on a page for each municipality, sometimes more pages

-than one were. necessary.

The second form of the analysis which we conducted
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dealt with -- did not vary significantly from municipality

. to municipality, but having extracted the salient provisiong

we develéped a basis for analyzing the cost implications

of those provisions.

Q How did you arrive at the basis for these cost
implications?
A We used primary data for -- dealing with basic

construction costs, front footage, costs for différent
services and for structures and improvements, provided
by the New Jersey Home Builder's Association.

MR, SPRITZER: May 1 interposé "
an objection at this time, only because of
the procedure agreed upon.

If I'm not mistaken, the questions
that Alan is now asking pertain to the fact
situation, to which you're going to testify,
and it relates to your exact testimony and
not your qualifications.

We're breaking the questions up into
twc ; one, qualifications, and two, the --
what he's going to testify on.

MR. DAVIDSON: I thought that I could
elicit from him testimony concerning his
means of analysis, which would go towards

his qualifications in qualifying as an expert.
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MR. BUSCH: I would agree with
Mr. Spritzer we should first talk
qualifications, then each town can get into
facts.

MR. SPRITZER: Because then you'll
be able to go into your own town.

MR. VAIL: Will we have copies of
what he has done before we get into our
individual towns.

| It's ten after ten and we'vé*béé;

working since twenty of nine.

<, oA 1 think we'rg eﬁtitléd
to them. | |

Once we're done with qualifications,
if we decide to proceed with the deposition
at that point, -~

MR, SPRiTZER: How many pages,
‘Mr. Mallach, do you have in respect to
each municipality? Two br three pages into
each, while you're being deposed now on
qualifications, I can have these copied by
the employees in Borough Hall, so we can
save time.

MR. BERNSTEIN: Could you have them

copied for all the towns, since I think we're
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equally interested --

MR. SPRITZER: I wasn't just saying
Metuchen.

(Discussion off the fecord.)

(After discussion.)

THE WITNESS: They are on oversized
sheets, but I hope it's one of the top
down, lay it flat, as distinct from slide
thrﬁugh.

MR. SPRITZER: Worked out that way
or pieced together. |

MR. BUSCH: May I request ﬁé,go off
the record? Rich, you'll make enbugh
money with that.

» (Discussion off the record.)

(After discussion.)

vQ Mr. Mallach, without paraphrasing from New Jersey

Statutes, can you tell us what you view the function of

zoning to be?

A,

Q Try

A The

‘land uses.

The

Wéi}, the purpose -- zoning -- you're gonna get me
: start¢d3§§*something that could go on for sometime here.

to be brief.

purpose of zoning, in essence, is to separate

ostensible goal of separating land uses is
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to protect health, welfare, safety, fear, panic, floods,
and so on.

Zoning, of course, provides for more than merely
separatiﬁg land uses, but in my view the other provisions
of zoning ordinances are ancillary to that. In other
words, they have to do with the fine gradations,
distinguishing between -- first between basic categories
of use, such as industry, residential property, and

secondarily between different types, or degrees or cost

~levels or sizes or what have you of types of propgrty

through set-back requirements, lot size requireﬁénts,

and the like.,

A Do you believe that all these things are valid

~government purposes for passing legislation?

A Well, I mean, it's hardly, at this point, you know,
fifty years after the first zoning laws were passed, --

I mean, they have been generally accepted to be valid.

Q Do you accept them to be valid?
A | Valid, yes.

Q :bﬁfyou accept them in theory?
A

,A%;Iéghink -~ well, conceptually, I think the concept

of zoning as a device through which land use gets planned

and is determined, I think leaves a great deal to be

desired.

I think a lot of commentators have argued quite
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A - ﬁ%@tect.

Q végg;you a member of any professional organization?
A | No.

Q Do ybu have Allan Mallach Associates as a firm?

A Yes,

Q Do you have a card?

A, Mallach - direct 75

convincingly that planning and zoning are certainly not

expecial}y in the conventional manner, can be actually
tied to piahning.
Q Is the relief of congestion a valid public purpose?
A lRelief of congestion can certainly be a valid purposs
MR. BAKER: I have no questions as
to qualifications.

MR. SPRITZER: I do.

BY MR, SPRITZER ON QUALIFICATIONS:
Q Do you mind if I stand? I'm more comfortgble whén “
I ask questions if I stand. Nothing personal. M
A May I stand?
Q You can if you like. Nothing personal toward you.

I know I missed some of the questions, I won't
repeat myself.

I understand you've testified, you're not a member

of the A.I.P.

B
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A No, not at the moment.

Q. -Did you ever have a card?

A No.

Q Aie you going to get a card?

A Yes,

Q What will the card say?

A The card will say -- I have designed the card. The

only reason why I don't have a card is I didn't like the
samples of the people who did the letterhead for me. |
The card will say Allan Mallach and Assogiatés;vf
it will provide the space for the address, the téiephoﬁéi;
nunber and the name of the individual in each case, myseif,'

Mr. Prior and so on.

Q Will it identify your profession?

A No.

Q It will not identify your occupation.

A No.

Q Do you have a letterhead? I'm being prompted here,

~which is all right.

A Yes. Nice letterhead.
Q . Dd;you have a copy of that letterhead, or an
origiﬁal of that letterhead with you today?
A I déubt'it.
This is on =-- this is on the second sheet of the

letterhead. The letterhead itself is kind of light grey
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Q Would that be a long list?
A Well, it depends on how broad you define competence.
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paper with a -- a textured paper.
quhe first sheets have -- this is printed, it's black
on light grey. The first sheets have the name and then
immediately below is the address and the -- the street
address, the city address in a kind of block, and then
with a slight spacing, telephone number immediately below
that.
Q Again, it -- there's no notation in respect to any

occupation or profession, is that correct?

A That's correct.

Q What do you regard as your profession?

A A profession of consulting services in agcés of
competence, :

Q All right. That's a rather broad term, correct?
A It is. It's deliberately broad.

Q And that's the best that you can do in answer to

that question?

A Well, I can supplement that by listing what I

COnsider;to be areas of competence, which are unfortunately

I believe, too varied to lend themselves to a single

It could be.
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Q It could be about ten or fifteen items on that list?
A I think certainly at least half a dozen.
Q But you could not shrink it into one or two terms,

is that correct?

A I don't believe so.

Q Are you listed in any manner in the telephone book
in respect to any occupation or profession?

A No. The previous firm, prior to -- when the

firm was known as Mallach, Hindin Associates, this is
when Mr. Hindin wa§ a principal, the original liétipg‘
was, I think, ﬁnder Town and Counggy Planners, scﬁ;;such‘
definition of the yellow pages that people use. It's

now not listed under any.

Q That's when Mr. Hindin was there.
A Yes. When we first put the listing in, 1974.
Q Were you a corporation when Mr. Hindin was a member

of your firm?

A That's correct.

Q What position did Mr. Hindin hold?
A "ﬁ#mwas vice-president.

Q ’ﬁas'he a stockholder?

A Yes, he was.
Q And you say occasionally you used his seal?
A As it turned out --

Q Let me finish the qué@stion. You occasionally used
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his seal on work that was done by the firm of Alan

~Mallach and Associates?

A No. I said we could have, had it ever been necessarjy
Q But you did not.

A We never had occasion‘to do so.

Q Now, I believe you were asked questions as to whether

you ever prepared a land use plan.

A I was.

Q For any governmental entity.

A Yes, I was asked that question.

Q And your answer was no.

A That's correct.

Q And did you ever prepare a land use plan4for énya
developer?

A No, I have not.

Q Now, in respect to your testimony, still on

qualifications, I believe, and if not, please interrupt
me, anyone.

) w:Invrespect to what you're going to testify to, is
it your ppsition that you are going to give an opinion
as to whéther certain provisions of zoning ordinances
are valid or not valid?

A Well, are exclusionary or not exclusionary.

Their validity may or may not touch on questions

of validity in other regards. But, the thrust is on

L]
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their exclusionary nature, or lack of exclusionary nature. |
Qo " You say, “"exclusionary nature." BAs to whether

they exéiude low and moderate income families.

A Yes.

Q Is that correct?

A . Yes,

Q And you haven't made a land use plan, or haven't

studied a land use plan of any of the 23 municipaiities,

have you?
A No, I have not.

Q And you are not prepared to testify as to whether
any of the specific zoning provisions of any municipality
are valid in respect to a land use plan.

A " No, I am not,
Except to the degree that certain basic exclusionary
criteria or exclusionary issues, which raise questions

about the validity, can be elicited from the analysis of

the ordinance.

Q .Bu;? you did no on-site inspection of any municipalit
A No.
Q

And in respect to any of the purposes of zoning,
you did not compare the zoning provisions with any of the
purposes of zoning, as set forth in the statute, with any

of the particular uses on a particular piece of land, is

that correct?
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A That's correct.

MR. SPRITZER: No further questions.

BY MR. BRIGIANI ON QUALIFICATIONS:

Q With reference to zoning ordinances, do you feel
that you are qualified, for example, if some municipality
were to ask you to prepare one for them?

A I would personally, on the basis of my personal
assessment of my experience, and expertise, I believe that
I would be competent to prepare a zoning ordinancéjfbt a
municipality. Leaving aside the questions of thgilégaiityj 

of doing so.

Q But, you have never been asked or have prepared one.
A I have not.
Q And with reference to formulating a zoning ordinance,

what would you consider as bases for the various provisions
that you would put in that particular ordinance?

A I would think the most important single basis

fégéfr\ ipg the zoning ordinance is a master plan, and

not -?'ﬁnfgrtunately, a master plan that is not limited
to_tpg_sé%is of things that most master plans do, but one
that really gets into detail and of the goals of the
¢ommunity and the process by which the community will
aevelop in the manner that both makes sense for the

municipality and in terms of the law and regional needs.
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If you have a proper master plan, it has a level
of detai1, and the level of specificity and thought and
work tha£~a master plan should, the framing of the zoning
ordinancé, as long as you're willing to adhere to your
plan, can logically follow from that.

All else should be secondary to that.
Q Assuming you have a municipality that does not
have a master plan, what would you then consider in
preparing the ordinance?
A It would depend. If it's a municipality ﬁhaﬁ h#s
extensive land subject to development, and majof}?’ N
development decisions still in the future, then I would
think ihere is really no way to prepare a proper zoning
ordinance in the absence of a master plan.

If the municipality is smaller, has fewer major
decisions to be made and the key decisions about the
basic character and appearance of that municipality have

already been made, as in the case of municipalities that

ﬂageila;ggly developed, then a master plan may not be

necessarfi and what may be a good alternative would be a
faixly‘ciose investigation of the individual sites that

remain for development. And the framing of a specific,

sort of concept, for each site.

This is what we're presently trying to do in

Pennington, in fact.
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Q In order for you to develop a zoning ordinance
where you do not have a master plan, you'd have to first
make én,bn—site inspection of the town, and secondly you
would consider as criteria in preparing this particular
ordinance vacant land that's available, and secondly

the established character of the town.

A Yes and no. Certainly those are criteria.

The established character of the town, I mentioned
that in saying that when the town had an established
character, and was largely developed, then the approéch’
you would take from a technical standpoint would ﬁary4 |
from when you're dealing about, sort of marching off into‘
the wilderness in a largely undeveloped area.

At the same time, I believe that in both -- in
both situations, the ordinance still should be reflective,
not only of the town's interests and goals, but given --
particularly given the Mount Laurel decision, as well as

the principles involved, also the wider regional interests.

‘/0, ! _:Byﬁ still basically, I'm talking now of the smaller

town orfthe developed town, and on a general basis, you've

a.nswex:e&the first part. The first part, the land comes

into -~ where you have a large municipality, and they

have a greater amount of vacant land, that that is very

difficult to decide what to do.

But, now you come down to the developed, or somewhat
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developed communities, and the amount of vacant land you
haﬁe,”plus the established character, are the two most
importantkCriteria that you consider in preparing --
that YOﬁ would consider in preparing a zoning ordinance.
MR. SEARING: Did you identify the
town you were from? Could you identify the
town you're representing?
MR. BRIGIANI: Yes. I'm from
Spotswood and Jamesburg.
A The two most important, that's carrying £§i§§me@hé£v
beyond my argument, certainly there are factors,?bﬁ# theté;
are other factors, and it would be difficult to g§igh them.
I think, for example -~ depending on the t§pe of
site. You know, the character and the location of the
site, in and of itself, may be an important set of factors
to consider. |
Also, I think the relationship of the town, even

in the very ~-- the small and relatively more developed

_ﬁqwns,}tgg‘relationship of the town to its region, to

its envifshs, to housing needs and so on, has to be an
importgnéifactor.

You have to;balance all of these factors.

I wouldn't want to say that such and such is the

most important.

MR. SPRITZER: I want to make an
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Q ?e you voted upon any applications for use variance
yet?
A Yes.
| Q Did the application involve town houses?
A Yes.
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objection to the questions and the answer
here.

I think we're being given expert
testimony from a person who has, yet from
his own testimony, has not prepared a master
plan or a zoning ordinance.

And from that I would just object to
questions on this line.

MR. CUMMINS: I join in that objection

MR. STONAKER: And I join in that
objection.
MR. BRIGIANI: I have no further

questions.

BY MR. BUSCH ON QUALIFICATIONS:
Q I have a few additional questions, please.

How long have you been a member of the Zoning Board

of Adjustment in Pennington?

Q Was the application denied?
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Q Do you know the approximate population?
A Roughly 2,200.
Q Were you appointed by the governing body of the
municipality?
_ é _Ehat's correct.
Q‘ Atééées the governing body know that you're testifying

20

case?

A Weli, the governing body collectively probably does
" not know.

Q How about individually, as people?

86
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A On advice of counsel, as being unsuitable subject
matter for a D variance, yes.
Q ‘What was the price range of the town houses?
A Aécording to the individual proposing the developmen
an average of 70 to 80 thousand dollars.
Q Do you know approximately how many acres, or square
miles, the Township of Pennington has? Is it township
or borough?
A The borough. 1.2, I believe,
Q 1.2 square miles.

Do you know how much vacant land that mu;iéibéliégg
has? | .
A I don't know the acreage. There are a number ofr .

tracts, a number of vacant tracts in the borough.

as an expert witness, or as a witness, rather, in this

t",
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A Well, I'm certain the mayor, and at least one of
the council members is very much aware of my activities
in this'regard.

Q And are they aware generally of the viewpoint that
you have with regard to testifying in this case?

A Certainly.
Q Two more questions about Yale.

You indicated you audited a course at Yale Law

School?

A Yes.

Q Do you remember the name of the professor or the

subject?

A I think I mentioned the subject, Social Welfare Law.

The professor I think was named Sparer.

Q And what year, '66, '67?
A Yes >
Q

The other guestion, you said you were a scholar of

the house in your senior year.

Q Which college was that at Yale?
A

@él}, I was a member of Stiles College.

MR. BUSCH: Nothing further.

BY MR. MORAN ON QUALIFICATIONS:

Q Two quick additional questions.

MR. VAIL: May I go first?
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BY MR. VAIL ON QUALIFICATIONS:

.°Q = XYou voted to deny an application as a member of

the Zoning Board of Adjustment of Pennington.

A Yes.

Q And what was that application?

A The application was for a town house condominium
development.

Q And the reason, you said you voted, to deny it,

was on the advice of counsel?
A Our attorney, the Zoning Board attorney,iwﬁo'ig A?
a very forceful individual, made his opinion clﬁgr, in'noi
uncertain terms, that no special reasons had been prbvidgéh
to justify a D variance. ~V

After denying the D variance, we did pass a
resolution on my motion to -~ that the sense of the Zoning
Board be that the Borough Council consider this issue
and this housing alternative and discuss the possibility

of ‘a Zoning Amendment for this site, as being a more

_legitimate approach.

Q -Isn't it the function of a Board of Adjustment to

| make the§6 decisions, rather than be fold by its attorney

what the decision should be?

A Well, it's my experience -- well, the function of
the attorney in a board, as I understand it, is to advise

the members of the board as to the legal aspects and
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A I have no association with Leonard Sendelsky.

Q What was the report in which you mentioned his
name?
_5’,1 - ‘je was the individual who prepared materials for

4 usa@~iniéﬁr analysis.

at one time, wasn't he?
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ramifications of the decisions.
. Now, certainly some attorneys tend to be more

assertiv; than others in that regard.

in this case, I think, you know, I agree with
the attorneykin this case. From my understanding of the
law governing the D variance, that it is not meant to be
a substitute for a zoning amendment and for proper plannin?
and for proper consideration by the governing body.

So in that assertion I think that in this case
the alternative -- the route of the zoning amenéﬁagé;
if such is justified, is a much more legitimatgﬁWay
of dealing with this housing -- this question:.
Q All right.

One more, ifJI may. What is your associ#tion,

if any, with Leonard Sendelsky?

N

the New,J@rsey Association of Home Builders, which we

Q Mr. Sendelsky was the president of that association

A - To the best of my knowledge.

Q And Mr. Sendelsky is what we call a heavy builder,




-

L }

10
11
12
13
14
15
16
17
18

19

- SV B

génd_in;naﬁway any interpretation or analysis that he gave

201

21

23

24

25

and other home builders, actual experience, with those

A. Mallach - direcf 920
builds just about everything?
“K - I really don't know.

Q ’Bé builds town houses in Sayreville, and he builds,
“to my knowledge, single family houses in Sayreville,

since I bought one I would know.

\ Is that a fact?

A Since you boughtkone, you would know.

Q Mr. Sendelsky is a builder and he's interested in
building, right? And the purpose of the materials

prepared by him was to advance the cause of his aSsociaiidn

isn't that correct?

A I really don't know. Certainly that's immaterial .
to my use.
Q- You didn't think he might be a little bit prejudiced

you know, on behalf of his association?
A Oh, his prejudices, you know, I'm completely
unaware of, but I don't think they are at issue.

I was using a set of raw numbers, and not his --

those numbers.
Q ‘fjﬁﬁéyou know the source of his raw numbers?

A The source? It purports to be the experience, his

costs.

Q

Mr. Sendelsky has gone to Washington, to lobby for
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more money for building purposes? Do you know about that

too?

A No

" Mr. Sendelsky's prejudice in favor of building

MR. SEARING: I find these questions
irrelevant. The cost data were provided
to the defendants at the time the summary
of the expert witnesses were given.

It seems to me you're going to the
weight of the evidence, at which Fime
competent testimony can be given{;€ N

You're debating with an exp;rf ov;r';
the data he used. I think it's péintleSs;ii
I would like the record to show we have taken
two hours exploring the qualifications of
the witness.

MR. VAIL: With half of the attorneys
in the county.

The other half are not present.

I don't think it's not relevant. I think
it goes to his qualifications, since he
admits that he's based his opinion, in part,
as far as the cost data is concerned, on

Mr. Sendelsky's figures, and ignored

homes or apartments or whatever he's building
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at the present time, or attempting to build,
or whatever he's pushing on behalf of his
association.

But, I'm through with my questioning

anyhow.

BY MR. STONAKER ON QUALIFICATIONS:

Q

Mr. Mallach, are you familiar with the educational

and experience qualifications for professional planning

license in the State of New Jersey?

A

Q

In general, yes. I won't say specifically.
Can you qualify -- '
MR. SEARING: That's been asked for,
and answered.
Do YOu have any degree in economics, sir?
No, I don't have a degree in economics.
Did you take any courses in economics?
No.

MR. STONAKER: No further questions.

BY MR, MORAN ON QUALIFICATIONS:

Q

You testified before, Mr. Mallach, that you're

not a member of the A.I.P, Have you ever applied for

membership?

A

No. I've been offered.
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Q Mr. Brigiani asked you several questions concerning
the;pregaration of a zoning ordinance and master plan
ana you.étated what criteria you would use.

,Yéu do admit, however, don't you, that you are
not legally qualified to act as a consultant in the
preparation of a master plan and zoning ordinance?

A I made that clear.
Q What kind of a college is Stockton College? 1Is
it a four year or two year college?
A Four year.
MR. MORAN: That's all.

MR. STRAPP: Paul Strapp, éppexring‘

on behalf of Woodbridge Township.

BY MR. STRAPP ON QUALIFICATIONS:

Q Can you tell us what your cumulative point average

was in graduating from college?

A I don't recall the point average. At that point,

_Yale3gr;§gd on the basis of 0 to 100. They actually

gave 63f§;and 84's and 92's.

7 My record, was, I believe the final record was

somewhere in the high 80's, which qualified me to graduate

cum laude.

Q Class standing?

A I haven't the foggiest idea.
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Q And it took you four years to get through.

A. - es. Well, you know, I worked part-time.
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~not requested by pjaintiffs' counsel as a

MR. STRAPP: No further questions.
(Discussion off the record.)

(Recess at 10:45 a.m.)

(After recess at 11:05 a.m.)

MR. SEARING: I would like the
record to reflect that the notes that
Mr. Mallach brought along have been:dnplicaﬁeﬂ,
courtesy of the Borough of Metuchen.

They would consist of a coﬁpilation‘
of publicly available data from the Zoning
Ordinance and from publicly available cost
data.

Most of the material, most if not
all of the material, reflected in the notes
have been indicated to the defendants' counsel
in the Complaint, in responses to
interrogatories served upon plaintiffs, and
in the admissions that the plaintiffs served
upon the defendants.

These have been prepared to assist

Mr. Mallach in his expert analysis. They were
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formal written report.

We did request that they be prepared
on eight and a half by eleven or similar
size paper as exhibits, for the benefit
of court and counsel.

MR. BUSCH: And they weren't.

THE WITNESS: Not yet.

MR. SEARING: It is my understanding
that they will be by the time Mr._Mallach
is available for testimony, or lsscheduled
for testimony. :

MR, MORAN: While we're oﬁ‘éhe
record, on that point, I think thé récord

should reflect we've also been provided
with additional information pertaining
to construction costs of housing, which was
not provided in any answers to plaintiffs'
interrogatories.

MR. SEARING: The construction costs
were noticed -- the source of the constructior
costs were noticed on the Notification of

Mr. Mallach as an expert witness that was
provided to defendants on January 10, as of

January 10.

MR. STONAKER: For the record, I would
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first like to object to Mr. Mallach's
testifying as an expert witness, as I
understand Mr. Mallach's testimony will be
in the area of analyzing zoning ordinances

in all the municipalities.

Mr. Mallach is not a licensed planner

in accordance with the terms of the licensing

act, nor could he gqualify as a licensed
planner under the terms of that act.

He's not a member of the A.I.P.,
he has no special education in the,argﬁ«ofif
planning, nor does he have any pfOfesSionai 
experience in the area of planning} except
for one period of time where there was a
licensed planner with his firm.

So, on behalf of Plainsboro, I would
like to object to any expert testimony on
Mr. Mallach's part.

MR. BUSCH: The assumption is that
the objection is unanimous for all defendantsg
present.

MR. VAIL: I offer the further
observation, on behalf cf the City of South
Amboy, I feel this deposition should terminat

at this point, since we all feel he's not

e
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qualified.

While we are entitled to discovery,
the man is entitled to a fee, if he's
qualified as an expert.

If he's not qualified as an expert,
when we get into court he's not entitled
to a fee.

And I cah't see going to the expense
of keeping him here for another day and
a half or whatever it is and contiﬁg%ng
on with this. |

MR. BUSCH: I would simpljﬁéay when
the question of fee came up durinékthe
qualifications questions, we reserved our
rights.

We specifically deny that the defendan
towns are obligated to pay a fee, since
there's a question of expertise, but
because of the lateness in terms of trial
time, I think we should continue now and
deny any obligation to pay at 30 dollars
an hour or any other rate.

MR. SPRITZER: Off the record.

(Discussion off the record.)

(After discussion.)

t




-3

10
11
12
13
14
15
16
17

18

19 |

20
21
22
23

24

25

a W b

A. Mallach 98

MR. STONAKER: I would agree with

that position on behalf of Plainsboro,

that we should continue with the deposition.

CONTINUED DIRECT EXAMINATION BY MR. STONAKER:
Q Mr. Mallach, as I understand, you have analyzed
the zoning ordinances of all the municipalities involved

in this litigation, is that right?

A That's cortect.

Q How did you analyze the zoning ordinances;offthe
municipalities?

A The basic pattern which we followed for Qach of

the ordinances, wherever possible, was to identify the

different zones that existed under the ordinance in the
municipality, which as a‘general rule are indicated on

the left-hand side of the work sheets.

And then wherever feasible, to identify the principa
features of those zones.

In particular, the minimum lot size required in
résidéé?%al zones, lot width, floor area, whether
apartmeﬁﬁé were permitted by right or by special exception
or speci#l permit, as well as épecial features noting in

the marginé or at the bottom of the page, or on second

- pages, noting special features of the ordinances which

didn't fit into the standard classification.

| and
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For example, in some cases, where there are PUD

. ordinances or other unusual features.

‘Having basically listed in summary form these
features, we then made an effort to identify the vacant
land, some reasonable estimate of the vacant land, in
each zone.

In some cases, information was provided by the
municipalities in response to interrogatories.

In other cases, where it appeared that the
ordinance was generally speaking consistent wit&ﬂtkﬁl‘
ordinance that had been in effect at the time o§ the"
D.C.A. study of residential land supply, we havg=put thoéq

numbers on to the chart, recognizing that there‘may be

some changes with those.

And finally, in the case where no data was available,

no data appears on those charts.

Q What was the D.C.A. study?

A In 19-- in the early 1970's, I think the study

ygg pup}gghed in 1972, under the title of The Residential

Land Supgiy. This was a municipality by municipality

‘coqpil§ti§n, based on, I believe, analysis of zoning

ordinances, on-site inspections, work done by the State

Planning Division in conjunction with the County Planning

Agency, to prepare, it's an inventory of land that

met the standards the D.C.A. set for being yacant and,
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their responses.

might effect their developability. In some cases these

‘of land which were not noted by the municipalities in

Mallach - direct 124G

quote, developable, unguote, and they then identified
all of this land and categorized it by the zoning
categéryrin which it appeared.

Q And that was done sometime in 19 -- early 1970.
A Well, it ﬁas done during, 1'd say, in pieces,

during the year and a half or two years leading up to 1972

Q And that's part of the data that you used in order
to evaluate what land was available?

A Only when that guestion had not been answered on
the interrogatories, and the ordinances indicat@d that -
they had not been significantly changed since that time.
Q You never made an inspection of the municipality
to see what the actual land uses were in each municipality.
A No, we did not.

Q Did you ever analyze the land characteristics of
each municipality?

)Y No. We have made notes in a number of cases, where

the municipalities signified that there were features that

~noted on the sheefs.
Q 'Noé all cases? .
A I don't know whether in all cases. But, obviously,

there are circumstances which would effeét developability
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Q What circumstances would they be, sir?

A Well, for example, Qhere the land is a swamp, Or
is locaéed within a floodway, certainly the land is not
developable for practical purposes.

In other cases, where there may be environmental
constraints, or ownership constraints, which could have
some effect on development feasibility.

Q Did you take those matters into consideration

when you analyzed the zoning ordinance?

A Where they were noted, where it was possible toki
identify them. In the case of the Department of;cémmnnitf
Affairs data, they did screen for a series of environmenﬁa]

characteristics.

Q That was in the year 1969 or '70?

A I'd say more '70, '71.

Q ‘70, '71.

A Such as slope and water loggedness. And they also

limited their parcel ¢¢ five acres or more.

%heir study was limited to parcels 5 acres or more?
A Yes.
Q ‘_Tﬁid you take any other factors regarding the land

characteristics of each municipality into consideration?
A No. Aside from the D.C.A. factors and the factors
cited by the municipalities, no other factors.

Q Did you take into consideration the availability
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- municipality.
Q Separately prepared that. Do you have that with you?
‘A

A. Mallach - direct 102
of public transportation to each municipality?
A - In this analysis, no.
Q - Did you take into consideration the availability
of publié sewer when you analyzed the zoning regulations?
A In a number of cases, that is noted by the
municipélity. In some ordinances, they provide for
different standards, depending on the availability 2% lack
of availability of public sewer.

But, we did not do any study in that area, over
and above what was provided by the municipalitigs.
Q Did you take into consideration any speciél’drainagek

factors in each municipality?

A Again, only what was reported to us from the sources
mentioned.
Q Did you take into consideration the existing land

uses and whether there was low and moderate income housing
presently provided in the municipality?

A In this analysis, as such, we ~- this deals strictly

Now, we have separately prepared the tabulation

of the housing under government subsidy programs by

I have a listing somewheres, I believe I do.

0 May we have that available, please?
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Vthekiqug; of the ordinances, exclusionary practice

‘and economic categories, and secondly, an analysis and

more equitably.

A. Mallach - direct 103
MR. SEARING: That information has
been supplied in answers to interrogatories,
from at least the defendant Piscataway and
possibly some others.
A This is not a new piece of data compiled by me for

this project.

Q Who compiled the data?
A Mr. Searing's office.
Q And you used that data in which to make an analysis

of the zoning ordinance?
A No. This is completely separate. The analysis
of the zoning ordinance is without reference to:that data.

Q And your testimony is going to be limited to the

question of the analysis of the zoning ordinance?

A No.
Q Then what is your testimony going to be?
A I believe that's stated in the statement here,

that it will include an analysis of the zoning ordinance,
identifiﬁﬁ, the relationship of those practices to social

an interpretation of what available remedies, alternatives

and the like would be available to provide for housing

Q Don't you think the question of what low and moderate
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Association, supplemented by my own experience.

Q | Supplemented by your own experience.
A Yes.
Q

A I've had experience in the construction of housing.
0 What experience?
A

A, Mallach ~ direct 104

income housing is presently provided in the municipalities
-is‘felevant to that?

A Yes.

Q And vou're going to base your determination on

Mr. Searing'sdata.

A Mr. Searing's data was obtained from standard publit
sources, which I have considered ~-- the federal and state
housing agencies, which I have some faith in.

MR. SEARING: I might add that
question was propounded to defendants'
counsel in interrogatories, and I think
without exception answered.

Q Now, you also intend to analyze the costmof

construction, is that correct?

A That's correct.
Q And what data do you plan to use for that, sir?
A

I plan to rely primarily, as I believe was cited,

on the materials provided by the New Jersey Home Builder's

The construction of multi~family housing.

Do you have experience in the construction of housing

LY}
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A Well, I don't plan to change them so much, because -
Q Or vary them, sir.
A All right. The information, the hard information,

~ Home Buﬁiderés, is principally that having to do with

A, Mallach - direct 105 ¥
o
Q You personally have been involved in the constructioh

A I am presently working, as I believe I mentioned,

in the deéelopment of a multi~family housing development

in Vineland, and I have two, working with non-profit
organizations, in Ocean and Salem Counties, on the
development of low cost subdivisions, under the Farmer's
Home Administration programs.

Q You have a personal interest in these applications?r
A I am acting as the consultant to the sponsors, or
developers.

Q What kind of consultant?

A Well, this is the loan consultant as I mentioned
earlier, or packager.

Q How are you going to change the cost of construction

figures that were provided by the New Jersey Home Buildexrs?

as distigct from the interpretation, provided by the

Site improvement costs and their relationship to frontage.
These I do not plan to change.
They provide a figure for house construction costs,

which I consider legitimate, but I believe in some cases
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can be reduced, and I have made that based on my recent
cOnversations with the builders on these Farmer's Home
Projecté;

In addition, the information from the Home Builders -
does not include land cost, as such, and does not include
the total overall fees, carrying costs, overhead, profit
factors and so on, which I have added in order to arrive

at finished costs, where appropriate.

Q And these are the cost figures that you provided
us --
A I have provided you with the -- the eight and a

half by eleven sheets provide three types of coSt figures.
The column marked number 2 is the improvement cost

per front foot -- no, I'm sorry. The improvement cost,

period.
Based on the frontage.
Q And how did you determine that improvemeht cost?

A This was based on the data in the Home Buildersg: --

provided by the Home Builder®..

Q You accepted that data.
| A Yes, I did.
Q All right.
A The\second figure, or, rather, in column 3, again,

 the Home Builder figure for construction of the unit

on the finished lot.
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Q
A

And did you vary that in any way?

No, not in these cases. These are all straight,

taken directly from there.

figure

The figure in column -- excuse me. Column 1 is a

for land cost per unit where we were able to get

current quotations from land that is available, either

in multiple listing or individual realtors.

Q

A

A

From individual municipalities?
From realtors.
From realtors.
What realtors?

I don't have the names here with me. I can provide

that for you.

Q

A

talked

A

Did you personally contact --

Mr. Prior contacted the realtors personally.
Is there any data available?
I beg your pardon?

Did they file any reports?
No, they did not. }
Agd do you know what municipalities Mr. Prior

to? The realtors in what municipalities?

I know one of them was in East Brunswick. I don't

know where the others were, but I can get that data for

you.

Q

Can you make that available to us, sir?
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A Certainly.

Qo And if column 1 is blank, then there is no data
available for iand acquisition.

A if column 1 is blank, there is no precise data,
in the sense that we were not able to get guotations on
land in those zones in those communities.

It's still possible to make estimates, but exact

figures =--
Q Based on what, sir?
A Based on consistency.-

For example, if one has two similar zones; two
zones of similar requirements, in two municipalities of
similar characteristics, housing --

Q What characteristics?
A The type of housing, the cost of housing, the
socio-economic character of the municipality, its general

location, vis-a-vis, major employment centers, and the

like.
'Q  You have not made an analysis of that.
A I have not. Which is why, among other reasons,

I have not filled figures into the vacant spots.

It would be possible to do an analysis that would
yield reasonably reliable estimates for the spots that
are not here. But, I have not done such an analysis.

Q Do you plan to do such an analysis before the trial?
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A I have not been instructed to do so.
Q - Now, you say that you're also going to testify as

to remedies that are available, is that correct?

A That's correct.
Q And what remedies are available, sir?
A I believe in the outline, I have cited three

general categories of remedy.

Q Yes. First category is zoning remedies.

A | Yes.

Q What are the zoning remedies?

A Well, the most -- there are a number of Zthng

remedies, ranging from the straightforward to the
more complicated.

This, of course -- I should point out there is a
certain overlap between the first category of zoning
remedies and the third category, local initiative programs.

There is an area where they overlap. The most

minimum level as one kind of zoning remedy, has to do

with what might be called down zoning of appropriate

sites or locations.

Q Will you please define that?

A For example, if in a hypothetical municipality,

the share 6f vacant land in a large lot zone, as a percentajs
of total vacant land, is so great as to be -- as to have

an exclusionary impact by substantially reducing the amount

je
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_.the purposes of zoning and the need to provide housing

- Q Now, taking 6 to 8, take eight thousand square

acquisition cost, and construction cost of that house that

was produced on that lot?

A. Mallach - direct 110

of land available for more modest types of housing, then
one remedy in such a municipality would be to reéone some
part of the large lot area for more modest uses.

Q What more modest uses?

A Well, for example, if -- you know, within the single
family category, generally, lot sizes can be reduced down
to, again depending on the location and the site, and

the need and what not, could be reduced down to six
thousand, eight thousand square feet, hypothetically.

There are some municipalities which have such
zones. It is feasible. I'm talking in hypothetical terms.

Obviously, the specific remedy for a speéific site
would vary.

At the same time, the individual house sizes could
be reduced, certainly anything -- any requirement
substantially -- any requirement well over a thousand
square feet, for example, is likely to be more than is

necessary as a general rule for -- to meet what I interpretgd

opportunity.

foot lot, and one thousand square foot house.

What would be the cost, improvement cost, land -

v

bd
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A Okay.
~ Now, it would clearly -- the size of the lot and
the frontage can vary.

You can hypothetically have an 8 thousand square
foot lot and require 200 foot frontage.

Q Let's say 75.
A Okay.

In such a situation, the site improvements would
be approximately five thousand dollars, the cost of taking
the raw land and preparing it for housing. This_assumgs
that sewer connections -- that, either, that sewér
connections exist on~-site or close enough so that there
are no extreme costs in running lines off-site, or that
on-site sewerage disposal is feasible.

But, assuming one of the other or those conditions
obtains, then a figure -- figure in the area of five
thousand dollars for site improvement is appropriate.

0 Is that what you consider -- that's just site

improvement, not lot improvement.

A Nb) lot and site improvements.
The second category, in terms of construction
cost, the builder's estimate, the Home Builders: estimate

is 25 dollars a square foot for raw construction costs.

This is a reasonable assessment, through my experience, of

what construction costs for representative single family




[

W

(o))

10

11

12

13

14

15

16

17

18

19

20

21"

22

23

24

25

& W

as well, but I won't get into that.

~ fees.
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houses are at present.
| There is -- there are ways in which this can probably

be reduced to some degree.

Q Does this take into consideration a profit and

overhead figure?

A No, this does not take the profit and overhead

into consideration. I haven't gotten there yet.

But, the raw construction cost of the unit would be
typically 23 thousand dollars, and possibly down to 18 to
20 thousand dollars, assuming all available economies
could be obtained.

There are other economies in site and lot improvemen

Fees and overhead could add approximately 15 --
fees, overhead and profit, rather, could add 15 to 20
percent of the construction cost to the total cost.

So, in their case, we're talking about, on the

average, 3,000 to 3,500 dollars in overhead, profit and

Dépending on the construction schedule, the
builder's’resources, the builder's equity,his indebtedness,
the cost of his money or so on, you could add anything
from two percent up to, perhaps as much as seven or eight
percent to the cost for carrying charges aﬁd interest.

This is -- again, within the realm of, sort of
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normal building experience.

If the person finds his land tied up in litigation
for a number of years, then that adds additional costs.
Q So what figure should we add for that?
A Well, say five percent, a thousand dollars.

Now, those are the costs, independent of the
actual land cost.
Q All right. You said that you would be able to
give us an estimate on land cost, if there was a zone for
eight thousand square foot lots, in, let's say Plainsborq

Township. Are you familiar with Plainsboro Township?

A I'm familiar with Plainsboro in a general sense.
Q You don't have any land acquisition costs?
A I think in a case like Plainsboro Township, a

lot would depend on the amount of land that was zoned for

that.

One of the things, and this is apparent from

comparing the different municipalities and the different

zones. Because the amount of vacant land available for

small lots in the county is relatively limited, the cost
per lot of a small lot is often not substantially less --
let me rephrase it. The cost per lot of a lot zoned for

small lot development is often not subStantially less than

~the cost per lot of lands zoned for large: lot development,

leaving aside the extremes.
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vwhich is 32 thousand.

A, Mallach - direct 114

Because under certain circumstances, particularly
under scarcity circumstances, the act of rezoning tends
to, in a scarce market, tends to send up, increase the
value and the cost of the land.

This is a -- this is elementary economics, which
one knows even if one hasn't taken a course in the subject.
Q I was going to make that comment.

But, is there a minimum lot acgquisition cost we
could adhere?

A Well, I would say you'd have to —-- given cééts
generally speaking in Middlesex County, something in the
area of three thousand would probably have to be --
assuming the land was zoned, rather than the result of

a special exception orf a variance. 1It's unlikely you
could get away with less than three thousand dollars a lot.

Possibly more.

Q You have an approximately 35 thousand dollar house

produced on this 8 thousand square foot lot?

We have three thousand for land, five thousand
for improvements, twenty thousand for construction, which
is 28, another three thousand for fees, overhead and profit,

which is 31, and another thousand for carrying costs,

Q I have 23 thousand to --
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A Well, there's a margin there, depending.

Q So 31 to 35 thousand dollars.

A Yes.

Q And then the costs would be increased, if there

were any special factors in the municipality, such as the
sewer was not readily available, and had to be extended

to the site?

A Well, that could either be added to the cost of
the house or,‘—?

Q So that the ultimate cost to the purchaser’would
also, in most cases, include a brokerage fee, is that
right?

A To a limited degree. A lot of these -- if it
was part of a substantial subdivision, a lot of these
‘units are sold directly by the developer, and since this
does include the developer's -- a profit margin for the
developer, the additional cost would not necessarily be
substantial,

The‘developér would build in, in that case, some

sort of‘;- a cost ~-- couple of hundred dollars, a few
hgndred dollars, to cover sales expense.

The question, of course, would be, given .a house

’of this basic nature, the question would be, given the

market as well, whether the developer would engage in

those things which are feasible, to keep costs down, or
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whether, of course, he would not bother, given the fact
that it's -- that there is a substantial market for houses
in this price range.

Q All right. Perhaps right now we should get your
definition of a low income family, moderate income family,
using a family of four.

A Okay. I've used -~ there are three -~ there are

really three categories, I prefer to use, rather than the

two.
And this is because of --
Q Go ahead and use your three categories.
A Okay.
Q Tell us what they are.
A The categories have been dubbed for shorthand

purposes, low income, moderate income-subsidized, and
moderate income-conventional.

The first two are based on official U.S. Government
definitions, used for the Federal Housing Program.

N %gw income category is defined as up to 50 percent,

roughiy,éf the median income for the county or area
under discussion.
Q Do you know what that figure is in Middlesex County?
A Well, it can't be given in exact terms. VBased on
a conservative estimate from the '70 Census to the present,

the median income in Middlesex County is probably in the




~N

-3

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

O w & W

A. Mallach - direct 117

area of 16 to 17 thousand dollars.
MR. BERNSTEIN: What year?

THE WITNESS: That's an estimate

for 1975.
Q Are you familiar with the actual data?
A There is no actual data.
Q This is your estimate, then?
A It's my estimate. Based on the assumption that
we know from the household -- the national and regional

household surveys conducted by the Bureau of the Census,
it would provide data for the United States by region,
that actual incomes have been increasing at a level ~-
during the period between '70 and '75, the average

family income in this country has, believe it or not, more
or less kept pace with the consumer price index. The
reason for the suffering we all feel in that regard, or
those non-lawyers feel in that regard, is that during

the period from '70 to '72, the real income increased

much faster than the consumer price index, and from '73

to '75; feal income has lagged behind the consumer price
index.

In any case, the net result of this is to update
from '70 tb '75, you can use, by assuming that the income,
the increase in real income is in the area of 90 percent

of the consumer price index, you get a figure which is




6 wn s W N

-3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A. Mallach - direct 118

accurate, known, hard data for the northern United States
and is most likely a reasonable figure to apply to
Middlesex County on that business.

Q what is that figure?

A That yields a figure which is approximately 17

thousand dollars.

Q Low income would be 50 percent of that figure?

A Yes.

Q 85 hundred dollars.

A Roughly, yes.

Q All right. What would moderate subsidized be?

A Under the same set of definitions, the figure for

moderate subsidized that's used is up to 80 péréent of
median income. This is the population which, under the
federal programs, qualifies for subsidy but -- the people
between 50 and 80 percent of median income gualify, but
are low priority for available subsidy funds, and are

considered moderate income, or moderate subsidized income.

Q And what figure would be put to that?

A 73gain, here we're talking about a figure somewhere

around thirteen, five.

Q How about moderate income?
A Moderate conventional, to distinguish it from the
- first group, is a figure -- is a group which is defined

as the population above the previous cut off point, but




M)

o6 W & W

10

11

12
13

14
15
16
17
18
19
20
21
22
23

24

25

A. Mallach - direct 119

which is still disadvantaged with regard to the search
for shelter, if you will.

Aﬁd this can go up to, certainly goes up to the
median income and above it, depending on the particular
housing circumstances.

I would say that on the average, a figure of, say,
110 percent of the median, or roughly 19 thousand dollars.

Though before -- all families of 19 thousand
dollars are not equally -- earning 19 thousand dollars
are not equally disadvantaged, in terms of housing choice.

These are gross family incomes.

Q Now, taking the 85 hundred dollar figure for a
family of four, could they afford the housing that you
would determine for an 8 thousand square foot lot, 31,

32 thousand dollars?

A I think it's safe to say, to short cut this line of
questioning, that in the first category, defined as low

income, that with minor exceptions, some form of subsidy

is required to provide significant housing improvement

in this income group.
Q Wﬁat form of subsidy is available now, sir?

A There are two subsidy approaches that are available.

One is the federal program, the other is what has been

referred to sometimes as self-subsidization, which I'11l

get into later.
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The principal subsidy vehicle at present, which

is directed principally at low income families, is known

as the Section 8 Program, which was enacted in the Housing

and Community Development Act of 1974.

Q Is there money available under the terms of that
pProgram?

A Yes.

Q How much money is available under the terms of that
program?

A It's rather hard to figure out exactly how much,

because the way the program is set up, the amount of'monéy
and the number of units can vary substantially, depending
on where and when and how and what.

As a rule of thumb, the federal government projects
that -- something in the area of a five to ten thousand
units per year will be made available in New Jersey.

Q Have any units been built in New Jersey under the

terms of that program?

| A New units constructed?
o ves.
A No; not‘yet.
Q Have any applications been made for new units?
A Yes;
Q That you know about.
A Yes,
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Q What application is that?

“A. - I don't know specific numbers. I'm familiar --

I am awafe that through the New Jersey Housing Finance
Agency, that the Housing Finance Agency has entered
into an agreement with the HUD area office whereby the
HUD people will set aside allocations of funds to be
piggy backed, as it were, onto HFA mortgage financing.

There have been a number of applications in differen
parts of the state that have been processed through the
HFA, for this piggy back funding.

Q ~ Any criteria as to where this housing should be
located in the state?
A No general criteria.

Under the community development -- well, under
the Community Development Block Grant Program, Community
Development Revenue Sharing Program, a certain, fairly
modest percentage of the units, are allocated for the

exclusive use of center cdities.

Q . Modest percentage?
A( ‘ éié. Less than a third.

.2 Aﬁé»where are the rest of the units allocated for?
A ;Wherever, ~-- basically, wherever they may land,

in effect.

There are two basic procedures -- a number of

basic procedures for determining where they may end up.
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One procedure is through what I referred to as the

piggy back, with the New Jersey Housing Finance Agency.
A‘developer or a housing sponsor, non-profit

housing sponsor, makKes application to the New Jersey

Housing Finance Agency, submits its proposal, and is

processed for mortgage financing, and the Housing Finance

Agency makes the principal judgment as to whether it's

appropriate for Section 8 funding, and then based on

this piggy back arrangement.

0] Do they have any criteria for determininnghether

it's appropriate or not?

A They have certain site criteria. There's nothing

in terms of broad rules about, you know, regions of the

state or geographic areas or types of community.

Q They require sewer, water facilities, public sewer,

public water?

A Well, for -- I should mention in the case of the

HFA, we're talking exclusively of multi-family developments)|

about, rEiatively large developments.
Q ,‘gﬁhat do you mean by relatively large?
A Over a hundred dwelling units.

Between 1 and 2 hundred dwelling units. But not

eligible for their financing and for the Section 8 funds,
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they require a series of checks, check points, as it were.

The first is that the site be reasonably suitable
for development. They don't do an exhaustive study of
this, but they do send an individual out to take a first
hand look at the site for which a proposal is made.

Q What do they use for a criteria to determine whether
the site is suitable for development?

A As far as I've been able to tell from my dealings
with the New Jersey Housing Finance Agency is that unless
the thing -~ unless the thing is over six feet deépjin_
water and there wasn't any rain in a month, it‘é:consideréd
suitable.

Now, I exaggerate, of course. I mean, they do--~
but they -- they look at the location, they look at the
surroundings, they look to see if there are any things
that are likely to have a major cost increase impact.

But they don't, in their own inspection, look for
the kind of -- some of the things that I think you're
’leadinghtp.

| _ﬁfﬁéy ask the developer himself, subsequently, to‘
dchmgﬁérsomething like sewer availability.
Q .¥Séwer availability.
' Is there a requirement that there has to be public

sewer and public water?

A No, but there has to be a requirement -- there is
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a requirement that the developer show to the satisfaction
of the HFA that the sewerage generated from the project
will be déalt with in some reasonable fashion.

Sb, in most cases, what they look for is a letter,
the developer solicites a letter from the local MUA, or
whom ever, to the effect that there is capacity, or whateven

If not —- if the developer can show that a package
plant can be constructed which will be acceptable to DEP,
and not send the project over the cost ceilings, that's
an acceptable alternative.

Q How about public water?
A Again, it's the same situation.

Preferably, a showing that there is publi; ﬁater that
can be hooked up.

If not, an alternative that's within the cost
ceilings.

Q How about the availability of public transportation?
A The availability of public transportation is, to

the best of my knowledge, not considered a major factor,
évén though it is probably a more significant factor for
Senicrrcitizen housing than for the housing of younger
familieé, you know, working families.

Q How ébout the road system? Would they make an

evaluation of the road system?

A Again, it's not an evaluation in the strict sense
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of the term.

They eyeball it, basically. I don't believe that
theyvgers far as to do research a traffic counter or what
have YOﬁ.k
Q- There's no criteria set up, any check list form?

A They have a check list of reasonableness, but
it's based largely on eyeballing, in terms of some of the
criteria. |

They have approved -- you know —-- you see, their
purpose is to build housing, wherever reasonablyafeasibie;e
And to look on things, I think, in the positive rather |

than the negative light, where it makes sense to do so.

Q Now, this housing is sponsored by a non-profit
corporation?
A Can either be sponsored by a non-profit corporation

or by a private developer or organization creating a limited

dividend housing company, for the development.

Q What is the density criteria? Do they have a

~ It's based on -- they do an exhaustive and

detailedlﬁeview of the actual site plans and designs of

the units, from an architectural, esthetic, livability and

In fact, the HFA'S detailed review of the suitability

of the plan and the design to the site, the usability of
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the site, the layout and so on, is far more exhaustive
ana'détailed and thorough than is the case for virtually
any conventional development application I've ever seen.
It drives architects crazy.

Q And you say no new housing has been built under
the terms of Section 8, is that right? In New Jersey.

A Not yet. The program -~ the final guidelines

for the program were only finalized last summer.

Q Now, let's get back to the moderate income

subsidized. | .‘ |
Could they afford the 31 to 35 thousand dollar house

that was produced on the 8 thousand square foot:léé?

A Probably not. They could, most probablyx—— éoﬁe

of the peopie at the top end of this moderate income

subsidized group might be able to afford a town hoﬁse,

built wunder somewhat similar circumstances.

Q We're talking about a single attached house?

A Because modest detached house'would be out of the

7rgaq§fgixgearly everybody, if not everybody, in this group.

Q Egén though we reduce the lot size to 8 thousand

A That's correct.
Q How about the moderate income conventional?
A

There is a large number of the people in that group

would be in a position to afford such a house.
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Q And this is the 19 thousand and above category.

CATE , °“5? this is 13 to 19, roughly.

Wé're assuming that at 19 and above, the market
by and large will meet the needs of these people.
Q So somebody at 14 thousand dollars could afford
one of these houses?
A It would depend. I would say, assuming you're at
the 31 thousand level, once you get into the area of 14,
15, certainly 15 thousand dollars, a person would be in the
ball park.
Q | Now, other than the reducing the lot sizes”as a
remedy, what other zoning remedies would you consider?
A Okay. Another one, which is a counterpart of sorts,
is reducing the ~- excuse me.

Is providing for multi-family housing, on a scale
commensurate with the need, or on a scale, and in a manner
that will not result in the cost of that housing being

inflated.

For example, the zoning and the scarcity issue I

mentioned earlier.

Q | ’.Whit density would you propose, then?

A It'would depend on the specific type of multi-family
housing. | 7

Q Let's take a garden apartment.

A Well, I'll go through them.
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The garden apartment.
. Garden apartment, two or three story building,

can be developed at a density, certainly, without difficul{

and with reasonable amenities, easily up to 15 units an

acre.

Q Did you make an analysis of the cost of this unit?
: I can do so.

Q Will you do so for me, please?

A Okay.

LY »

The first point is that a garden apartment dnvulopmert

will have lower raw construction costs than a 51ng1e
family house, because of a variety of economies,'havipg

to do with both the actual construction of walls, roofs

and the like, but also shorter lines, connecting lines

for utilities, mechanicals and the like.

So, in other words, the current reasonable estimates

for a garden apartment, construction cost, range 16 to 18
dollars per square foot for raw construction.

. Ngw, the question is, let us take a hypothetical

DU mix.

;Lgf's say we're talking about a garden apartment

project that had -- was -~ let's say 30 percent one bedroom,

six hundred square feet per unit, say 40 two bedroom at eight

hundred square feet per unit, and 30 three bedroom at

eleven hundred square feet per unit.
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Make it a thousand. Thousand square feet per unit.
Q Do you consider this a reasonable mix and a reasonab
floor area for these apartments?

A Yes.

The specific mix, the specific mix may vary. In
our s;udy, in our study of housing in suburbs, where we
did an analysis, both of housing -- demands for different
types of housing by social and economic groups, as well
as the study of the impact of these housing developments
on the community, in terms of fiscal and otherwiseyfwé,
found that as far as -- the mix we recomnended,iwhicﬁ sort
of seemed to be the best balancing of interests, in that
study, was a mix of 40 percent ones, 50 percent twos and
ten percent threes.

I think that's reasonable. This is also. A lot
would depend in terms of the appropriate mix as to whether
the municipality, or the area, simultaneously makes

provision for town houses, as well as for modestly priced

detached houses.

Tﬁé more, for example, three bedrooﬁ town houses

and det;ghed houses there are, the fewer three bedroom

garden apartment units would be needed, and vice versa.
So,rthis is a plausible mix.

Q Do you feel you should not exceed three bedroom in

a garden apartment project?

le
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A As a general rule, probably hot.

I mean, certainly it's not a hard and fast thing,
but I wéuid think as a general rule, four bedroom units
should bé -~ four bedroom multi-family units should be
wherever feasible town house type units, with direct
egress and access.

That can be sort of built, you know, in the design
of a project you can mix in very easily town house type
units and other units.

There's a very nice deyelopment that's jggtkbéenf
finished up in Jersey City that I was involved ih ﬁé é{i;
limited degree which provides a very nice mixture of three
and four bedroom town houses, and one -- and two bedroom
apartment units within the same buildingé.

Very nice.

Q Using your 16 to 18 dollar per foot, does -- does
that include land acquisition?

A No, that's just construction.

Q ~ Okay.
A - ﬁ@w, the -- anybody have a calculator here? No?

. Okay. -

The raw construction cost for a one bedroom unit
is approximately ten thousand dollars, for a two bedroom
unit, approximately 13 thousand dollars, and for the three

bedroom unit, approximately 17 thousand dollars.
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0 Is this based on some data you have available to
you or is this based on your experience?

A | This is based on the experience I have and my
conversations with the Housing Finance Agency people,

as well as the actual cost estimates on the developments
that I've been working on.

Q Now, is this a subsidized housing?

A No, this is a straight. We're talking about
straight costs.

The direct costs would be higher in subsxdy prOJects
because of the Davis Bacon Law, which requires that
construction crews be paid union scale. Conventionalistie
developments, garden apartments, town houses, single

family houses and so on, tend to be built below union

scale.

Q This is computed based on non-union.

A Yes. We're talking about what it would cost,
without -- independent of any subsidy considerations.

Q ; All right.
#A‘ l  Ail right. Now, translating this, using the 30,

40 and‘40, we get a cost of -- for a hundred units,
300 thousand plus 520 thousand, plus 510 thousand, raw
constructién cost for the hundred unit development is
one million three hundred thirty thousand dollars.

Not cheap, but not too bad.
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Q That's just the construction cost.

Now, you save a great deal over the detached houses
i site.improvements and lot improvements, because you're
talking about many more connections, many more units, per
running foot, of all of your connection costs.

The cost per unit,‘even assuming fairly high
costs for landscaping and facilities and the like, the
cost per unit of lot and site improvements is not likely
to be more than 15 hundred dollars to 2 thousanéféollgrgf
in a development of this sort. -l |

So, for the hundred units, throw in, say, 200 thouﬁw

dollars.
Now, if we throw in -- if we throw in the 15

percent for overhead and fees, 15 percent of construction,
that's another about 190 thousand dollars.
Now, the carrying costs are likely to be proportionai

larger on a multi-family development than a single family

Nine percent of construction, which is about 115

exclusive of land acquisition, of -- bear with me for a

moment. 1 million 835 thousand dollars.

tely
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Q Exclusive of land acquisition.

“A ' -Yes.

:Ndw, we're talking about a hundred units, and
if we build these hundred units at a density of, say,
twelve units an acre, which is not the highest reasonable
density, but is a fairly common garden apartment density,
we're talking'about acquiring 8.3 acres.

Now, how much 8.3 acres of land costs depends very

much on its zoning.
Q Let's assume it's zoned for garden apartﬁnt;& at -
that density. ’
A If it's zoned for garden apartments at ﬁﬁ;? densiﬁy,
it's likely that the land would cost anything fr&m twenty
to fifty thousand dollars an acre..

At least in the more developed parts of the county.
Q Let's put a figure on this.
A That's at present. That's one of the issues here.

Let's take the middle, 35 thousand, times 8.3. That's

/290 thousand dollars.

Q Wkat is the total now?
A 'T§§ total cost is 2 million 125 thousand dollars,
or 21,250 dollars per unit.

MR. CUMMINS: 21 what?

THE WITNESS: 21,250 dollars a unit,

total cost, in the ground, C.0.D.
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 form of skewing of rents, so that some of the units would

.necessarily on the basis of the actual costs associated,

‘but based on his or her judgment on what will be most
Q ;}fThe municipality has no control over that.

with a number of attorneys and get conflicting questions.
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Q And based on those densities, you would again say

it was in condominium form, or rent these units?
A In the low income category, no.

Unless you were able to, or you did provide for some

be rented at lower cost than others.
However, even without that, some families in the

moderate income category would be able to afford this

housing.
Q The one bedroom units?
A Or two.

Again, it depends on how you scale the rénts.

I mean, the builder, or developer, or rental agent
who markets a garden apartment development, uses his or her
own judgment to define -~ determine where to set the rents

for the one, two and three, so on, bedroom units, not

effecti§§;in the marketplace.
A I don't know. I've discussed these kinds of question

Q We're talking about a specific zoning remedy,

is that correct?

S
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A

Well, this is where we got into the grey -- the

overlapping area I mentioned earlier.

At some point, you accomplish such and such goals

through zoning, strictly defined, and then you start

getting into related, but not necessarily identical areas,

where the police power may still be present.

Q

What densities do you think are reasonable for

town house development?

A

A town house development should have a somewhat

lower density than garden apartment development,

general principle, because, first, the larger nn@berwdf

children, and second, the generally held principie in

town house development that individual units should have

individual private outdoor spaces, which tend to take

up more room than simple common spaces.

A typical ~-- I should mention that town house

developments, quite satisfactory town house developments,

historically, in urban areas, which include some of the

most sogght after areas in the country, Georgetown,

Soc1ety Hill and the like, tend to have densities that

range from, say, twelve to twenty-four or thirty units

an acre,

Q

A

Generally areas that provide other amenities, and

that's the reason these town houses are up.

The principal amenity seems to be -- the two
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principal amenities to be, a, visual, which suggests

that if any -- I assume if any developer tried, he could

make a madern development look nice, even though few of

them de.

Q

A

and, of course, social, which is another matter.

Location is also another matter.

To a degree.

To a degree?

Well, the location, there's -- some evidence would

suggest that location is a dependent rather than

independent variable.

of some other factor. 1In the case of Philadelphia, Society

Hill, until the 1950's, this was considered a lousy locatioj

millions of dollars, in refurbishing this area, it started

Meaning the area becomes a location by virtue

However, once the city started investing literally

to improve its image substantially.

MR. SPRITZER: Off the record.
(Discussion off the record.)
(After discussion.)
(Whereupon, part of answer read back
by the reporter.)
With.reference to Society Hill in that case.

As it relates to town houses?

The issue here is in terms of new town houses.
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Q Go ahead.

A - Leaving aside, sort of, special cases, however,

I think for what are generally considered modern suburban

standards, 24 is probably substantially too high, but

something in the range of between .6 and twelve, six and

ten units an acre, probably closer to the higher part

of that rather than the lower, depending to some degree on
the size of the units, numbers of bedrooms, and other
factors, the likely need for open space, ==

Q Well, I assume that you agree that there»i;kg qggé)
forropen space in both the garden apartment uniéstgﬁd aigs
in the town house units.

A Oh, yes. The figures I'm suggesting would provide

reasonably for that.

Q So that when we computed the land acquisition
costs for the garden apartment project, we didn't compute
in any open space figure.

A No. We assumed -- we're talking in that case

kabgut,;JQensity of twelve units an acre.

At that density, it is possible to provide within
the s;;e‘for a reasonable amount of open space and

amenities for the people.

Q Within that eight acre site?

A Within the 8. 3.

Q What amenities do you think are necessary for a
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garden apartment project?

A Well, I think it varies. In the case of a typical
nodest garden apartment project, aside from the individual
units, it's probably desirable to have some form of
community room or meeting or partying or what have you
facility, of a modest sort, with a bedroom and kitchen
contained.

There's some general feeling among developers that
if you're trying to market units competitively,{you‘better
have a swimming pool. | v

Apparently it's the symbol of the swimmigg‘pool
rather than the substance of the swimming poolr$;hich
seems to be --

Q Do you consider a swimming pool a valid amenity?

A I think it's reasonable. I don't think it's essenti+

Certainly if it can be done within the means of the project

Under the subsidy programs, generally you have to
meet cost criteria, and under the Section 8 program, at
'Ieast,’§§vlong as you can meet the cost criteria, unlike
the oldvééblic housing programs, which had specific do's
and donfts, under the Section 8 program, if you can meet
their cost'criteria, you can do anything you want.

Q 50 you can have a swimming pool in a Section 8 progra

A In theory. 1In practice --

Q Tennis court in a Section 8?

m?
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A In theory, vou could. In practice it would
‘probably be difficult to do so.

And, also in practice, my preference would be, if I
did a cost work-up on a Section 8 project, without any of
those things, and discovered that I had some cost slack,
as it‘were, I would ~~ my first inclination would be to
plow the additional costs into increased unit sizes, or
increased amenities in the units, such as washer, dryer,
things of that sort, rather than tennis courts.

But, it could be either way. It would be}a:,
judgment you'd make on the individual developmenﬁ;
Q Now, you do believe, though, that certain amenities
are necessary for reasonable living conditions within a
garden apartment project.
A Yes. Certain amount of space to sit around, outdoor
space, possibly some trees, picnic area, if the site is

amenable to it, a playground.

If the bedroom configuration is such that you can

"anticigq;g a more than negligible number of children,

providghsgme playground facilities.

Q _y 55§iously, off-street parking has to be provided.
A Certainly off-street parking, ves.
Q Now, those amenities would necessarily increase

the cost that we went through before, is that right?

A No. The off-street parking is built into the site
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preparation fee.

@ How about the other amenities?

A Tﬁe other amenities are not expensive.

vLeaving aside swimming pools and tennis courts,
the landscaping, the provision of simple landscaping(
which is planting of grass and providing pathways
between thé buildings, and from the buildings to the
parking lot and to the street, is provided for in the
cost figures. The additional costs would be things like,
you know, a playground, equipment, fencing, and perhaps
some benches and tables around the place. |

But, certainly well under 50 thousand dollars worth
of costs, probably.
Q So if that were required in a municipal ordinance,
those amenities were required in a municipal ordinance,
would you consider that reasonable requirements?
A Yes. ©So long as it were -- for example, with the

playground, requiring a playground in every development is

silly.

’T%; requirement of a playground should be keyed
to a reasonable finding that that development is going
'to héve é substantial number of children in it.

Q Let's go through the cost of town house units now,

talking about a density of what, did you say between

eight and twelve?
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A 'Eight or nine as the middle figure.

- people tend to move in -- people who buy two bedroom
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The key difference, one major difference in the
case of the town house is, in these apartments, we were
talking about an average squére footage per unit of 800,
because it was a mix of ones twos and threes, in even
proportion.

In the case of the town house, we would p:obably#»g
be talking about an average square footage of abéuf%ak |
thousand square feet, because the typical units would be
twos and threes, with some fours.

Q What would be the mix of the units that you would
consider reasonable?

A I would say the major -- the most important town
house type is a three bedroom unit.

In other words, what the studies have shown, includihng
the ones we've done, is that four bedroom -- there is a
néed f;f%éome four bedroom town houses, but whenever there'p
a choice;jmost people who need a four bedroom unit, tend
té prefer, if possible, a detached house.

At the same time, the two bedroom town houses,

town houses tend to start looking for a three bedroom
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unit almost as soon as they move in, because if yoﬁ're
,“gdﬁna’buy‘a town house, why buy a two,when you can get a
tﬁ%gébedeAm apartment, which is usually less expensive.
So, the key type is the three‘bedroom, and I would
guess in a reasonable development, as much as sixty or
sevepty percent of town house units could be three bedroom

units, with the rest divided more or less evenly between

twos and fours.

Because there is need for some of those. So somethipg

in the area of, say, twenty, seventy, ten.
o} ' And what minimum habitable floor area would you

suggest for two bedroom, three bedroom and four'bedroom? ;

A Basically similar, similar but perhaps slightly

larger, than the garden apartments.

The actual habitable space requirements are the

same. In fact, you can even make the argument that because

of the greater access to outdoors in the town houses, you

might need somewhat less.

Cogversely, because of the two story aspect, you

have sligﬁtly more waste space in the town houses.

Q Do you think it's reasonable for a municipal zoning

ordinance to have a requirement that there be minimum
habitable floor area, in both town houses and single family

houses and garden apartments?

A I think it is not entirely unreasonable, so long as
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the figures chosen are not excessive.

_However, there are probably better ways of providing
for habitébility oflthe units.
Q - What ways are those?
A For example, under the government programs, the
federal minimum property standards, and the Housing
Finance Agency standards, they provide for minimum space
requirements for the individual rooms that ére required,
so that, for example, there would be a number of square
feet required, or dimensions required for masteﬁ;ﬁedroom,
dimensions required for a second bedroom, and so oﬂ;‘

Dimensions required for a living room, dfning room
combination, which would vary, depending on the size of
the unit.

In other words, the living room-dining room
combination in a one bedroom unit need not be as large as
that in a three bedroom unit, for obvious reasons. So,

in effect, the developer can take these minimums and design

~.a unit which contains these minimums, and may end up

havingvﬁaiying amounts of total square footage, depending
on hdwﬁ%hé.thing is laid out.
Q But a requirement that there be a minimum habitable

floor area is a valid requirement that could be included

in zoning ordinances.

A I think so. Or, of course, the ordinance could
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just adopt the federal standards by reference.

.+ Q. Now, going back to our town house development.

?Qbuld we work on the cost figures, using 15 percent |
twos,,Snd 15 percgnt fours, and 70 percent threes?
A Now, the average square footage here would be in
the area of a thousand to eleven hundred square feet.
Let's say a thousand fifty square feet per unit. This
would be the typical three bedroom. The fours would be
twelve hundred to twelve five, the twos would be eight

hundred or thereabouts.

Q You consider those reasonable figures?
A Yes.

Now, the construction cost on town houseg is
genérally comparable to that of garden apartments, except
there are slight increases. One feature, for example,
is that the three bedroom town house has to have, should
have, a half bath, in addition to the main bathroom.

The provision of things like washers and dryers,

washer'and dryer connections, and so on, in a town house,

beCamefh@?e of a necessity than a luxury, because in this

case yun£e planning for fairly large numbers of children,

SO on.

So, we can use a figure of nineteen dollars per squarne

" foot instead of the seventeen. 1It's still lower than the

typical single family house, but somewhat higher than the
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garden apartment. This gives us, for a hundred town

" houses, nineteen dollars a square foot, 1,050, 1 million

995 tho;%gnd dollars, construction.
~;Si£e improvement costs are largely similar in the
garden apartment and téwn house. There are variations.
For example, some town houses try to have separate
driveways for individual uhits. There are luxury, anyway,
but that would increase the costs. When you have a town
house development which has common parking lot facilities
and common amenities, as they generally do, the;;i£9:”j
improvement costs are not substantially dlfferen*t.
So it's 200 thousand dollars, again. Tai?ing
about a hundred units. |
The percentage, in terms of overhead, fees, carrying
charges and so on, are largely the same for the two types
of development. We're talking about fifteen percent for
one, that's 300 thousand dollars, and nine percent for the
other, that's 175 thousand.
4 So our cost for the hundred units without land is
70 thousand dollars, for a hundred units.
MR. BUSCH: Did that include profit?
THE WITNESS: It does include profit

Everything except land acquisition.

Q Could we estimate a cost for land acquisition?

A Okay. Here again, we come back to the same question.
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If we're talking about finding a parcel that is

t,a;reaéy\zoned for this kind of density, and we use, I

'guess, similar acquisition cost per acre, as in the cost
of thezéarden apartments, which would mean we're talking
here about ten acres, and we're talking about 35 thousand
dollars an acre, we're talking about 350 thousand dollars.

Which brings it out to almost exactly 3 million
dollars, on the button.

Q Approximately 30 thousand dollars per un%t.

A Thirty thousand dollars a house.

Q And 1 assume the people in the low incomavcan ndt;t}

afford this housing.

A Right.
Q How about the people in the moderate subsidized area?
A At thirty thousand dollars, depending on how vou

stretch, it fits, either just within, or just outside

the reach of the top people, the crust, if you will, of

the moderate subsidized category.

Getting back to the garden apartment project, if
we could. Could you estimate the reasonable rentals, based

on the overall cost, for a one bedroom, two bedroom and

three bedroom unit?
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replacement, operation and so on, can cost in the area
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‘Sorry. Which means for the one bedroom, a hundred dollars,
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A This will téke a minute.
rule‘;fi;humb, will be about nine -- this is assuming that
there'ggﬁb significant amount of equity, and the project
is financed, for all practical purposes, in its entirety,
figure 9 percent annual mortgage factor, carrying charges
of 190 thousand dollars for the project per year.

Let's say that would come to, carrying charges on
a one bedroom unit, would thereby be about 15 hundred
a year, on a two bedroom unit about 19 hundred é?ﬁiég, ggé
on the three bedroom unit about 22 hundred a yeé?:  o

This is just prorating the cost evenly. |

The actual rents can juggle this.

Q Isn't there a profit factor in there, and isn't

there a maintenance factor in there?

A I'm getting there. This is the carrying cost.
Q All right.
A The maintenance and replacement, maintenance,

40 dollars per room per month.

. .No; wait a second.
A

No, that's wrong. 30 or 40 dollars per room per year

for the two bedroom it's a hundred twenty-five dollars, for
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the three bedroom one hundred sixty dollars.
fw*g_wiggilities will cost, meowadays, at least a hundred
dollars é§r room per year. For the ones, 350 dollars,
for theiéwos 450, for the threes, 600.

19 50 for the one, 24 75 for the two, 29 60 for
the three.

Now, property taxes would be another fifteen to
twenty percent. So, say 250 on the one, 320 on the twos,
440 on the threes.

That's figuring about 15, 16 percent.

of course.
This gives us total annual costs for the;; ﬂnits

of 22 hundred for the one,2 7 9 5 for the two, 34 hundred

for the three.

Q With no profit figure.

A Well, there's the builder profit. This is assuming

the whole thing is financed. We can throw in -- the

builder has virtually no equity in this, the assumption

is.

Th‘ profit factor, as a percentage of the total

_ regt_ro;}?is insignificant.

S

Under the limited dividend programs, the profit

factor is eight percent of ten percent equity, at

‘maximum. It's usually less than that. You can throw in

a couple of percent, but it's not gonna be -- I'll throw
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another twenty dollars per unit per year profit. But,

in.
Zfé 20, 2 8 1 5 -- this is a conventional. This
is a conventional project.
- Now, in practice -- pardon?
MR. LERNER: You're talking about
renting town houses?
THE WITNESS: These are garden
apartments. o
MR. LERNER: I thought yoﬁfwe;é;aiScﬁssin
town houses. |
Q No, I went back to apartments.
MR. LERNER: All right.
A Rounding off, 22 hundred, 28 hundred, and 34 hundred|
Now, what these translate out to in monthly terms
can be computed by dividing them by twelve.
rThe ones come out around 180, the twos come out

about 230, the threes come out around 280, 285.

MR. BUSCH: Before you go into that,
Mr. Stonaker, one quick question.

Is that your bottom line rentél there? |

THE WITNESS: That is the bottom line

rental, based on, sort of normal, but basic
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1 costs.
-2} . -~ I'mean, no exceptional or unusual economies.
ﬂsgﬁ | MR. BUSCH: Based on all Qf the
4 hypotheses you used.
5 THE WITNESS: All of the steps we
6 went through. But, this is important.
7 " This is based on prorating the costs on a
8 real basis, between the ones, twos, and
9 threes.
10 MR. BUSCH: Okay, thank you. ok
11 -~ THE WITNESS: Rather than édjustiggw;f'
12 them, as is within the discretionégﬁ,the
13 owner. -
14 MR. BUSCH: Before we leave that
15 subject, if I may.
16 MR. STONAKER: Sure.
17 MR. BUSCH: That would be the final
18 adjusted figure that the tenant would have
A9l - Sopay
20 | | | | THE WITNESS: That's correct.
213 ‘ L «ér MR. BUSCH: All right.
22 " THE WITNESS: Including heat and hot
23 water. Including utilities.
24 MR. BERNSTEIN: Electric?
25 THE WITNESS: Yes.
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Q Now, would you say that the moderate subsidized grou

- .about -two minutes and I'll give up.

;The moderate subsidized group could afford a rental?
Now we're assuming the moderate subsidized group is a
family of four. So we would assume they would be in at

least a three and possibly the four bedroom apartment.

A That's not necessarily the case.
Q Three bedroom apartment.

A Two bedroom apartment -- if the children are small,
there's no intrinsic reason against having fouf;p@dplggfg_;

in a two bedroom apartment.

Q Of eight hundred square feet.
A Yes.
Q All right. Let's assume they're in the two

bedroom unit, then. Could they afford the rental cost?

A Yes. Substantial percentage of them could.
Q The moderate subsidized.
A Yes. A total annual shelter cost of 28 hundred

dollars is about a quarter of the gross income of a family

earning;il thousand dollars, which is very much within
our ba;;fﬁark.
Q How about the three bedroom unit?

A There we're talking about a family earning about

fourteen, between thirteen and fourteen thousand dollars,

which is again the crust, p referred to earlier.

p——-
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MR. STONAKER: Anyone want to take a

break here?

MR. SEARING: We agreed to take an
hour at 12:30.

(Whereupon, deposition adjourned

for lunch at 12:30 p.m.)

(After lunch recess at 1:40 p.m.)

MR. SEARING: Daniel Searing and
Marilyn Morheuser and Alan Mallacﬁ% ér theff:’
plaintiffs. |

MR. BERNSTEIN: Dan Bernstéin, and
I came at ten of nine. | -

MR. CUMMINS: Dennis Cummins for
Dunellen. I was here this morning.

MR. STRAPP: Paul Strapp for Woodbridge
Township. I was here this morning.

MR. PLECHNER: Richard F. Plechner
for the Borough of Helmetta.

Alan Davidson from my office was here
this morning.

MR. STONAKER: Joseph Stonaker from
Plainsboro Township.

MR. MORAN: William C. Moran.

MR, BUSCH: Bertram Busch. The last
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three lawyers were all here this morning.
MR. COFONE: Frank Cofone, South River

I was here this morning.

CONTINUED DIRECT BY MR. STONAKER:

Q Mr. Mallach, we were exploring what you considered
zoning remedies, is that righi?

A That's correct.

Q And we were talking about reducing lot size to

approximately eight thousand square feet, Withifm

of 75 feet, talking about garden apartment projicéévtﬁét%

had certain density and town houses that had aéli:

density, is that right?

A That's correct.

0 Are there any other zoning remedies that you feel
that municipalities should have?

A Well, there is an issue here that is a function
of zoning. As you may recall, when we talked about the
‘laagﬁg »g,to attribute to the multi-family developments,

I cited ﬁ&at were reasonable estimates of land costs

1}_qu§§;#9gghly currept ciroumstances. In other words, if

you went out under the conditions that presently obtain,

roughly speaking, to buy a tract that was already zoned

~ for multi-family housing, what would those costs be,

generally speaking.

3




e
. ‘,*.:‘<B.
i

a wn & W

-3

10
11
12
13
14
15
16
17

18

S 50| I

21 ‘

23

24

25

exception, or a variance, under the basis of criteria clearl

A, Mallach - direct 154

Now, I also mentioned that because of the phenomenon

oning for higher density tends to increase

costs, particularly when the amount of land so zoned is

limitéd;’there is a serious problem created, or potentially| -

created, with the amount of land costs that are added to
the cost of the units.

For example, in the case of the town house I cited,
roughly twelve percent of the final cost to the consumer,
or about 35 hundred dollars per unit, is raw land costs.

Now, one zoning remedy that has been disggiié&; ‘f E
one that works within the narrow definition of_?éniﬁg aé“*;
distinct from, you know, stuff that overlaps wiiﬁ,it, is a
the role of the special exception, or, as it wili bé I
gather, after July, the conditional use in zoning.

I think there is evidence, since some of this was

gathered and presented in my book, Housing in Suburbs,

that the special exception use can be used as an exclusionany

device.

wever, if, for example, a municipality were to

t within a very large part of the municipality,
§eloper of moderately priced housing, multi-family

housing, suitably defined, could apply for a special

defined and made explicit in the ordinance, then that

individual could purchase land which had not been subject

y
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 submit the project for approval, go through the prescribed

the g;?g?that we were able to obtain on land costs supports
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to the inflation resulting from the rezoning necessarily,

procedure; and build a development in which costs would be
lower.

In, quote, desirable, ungquote, parts of Middlesex
County at present we find that land zoned for relatively
large lot development tended to run in the area of cloéer
to 10 thousand dollars an acre, less in more outlying

areas.

So that with land costs in this area, thég ;§£:%
unit of the raw land in the town house developmeat could ...
be as little as one thousand dollars, say, at ;;éénsity of
ten to the acre, and that would reduce the cost of the ﬁ
units by 25 hundred dollars from the estimate that

was provided previously.

Q Do you have any actual data to support that
contention?
A Yes, I do.

. % think -~ I have not analyzed it in any detail,

but I tﬁiﬁk the general thrust of the data on the cost -~

that.

For example, in East Brunswick, land costs were cited

at 11 thousand an acre for land in the R-1 zone, but up

to 30 thousand an acre in land up to the R-2 zone.
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Q But if you allowed this floating concept, wouldn't

‘ thhe land value necessarily increase if there was a

possibility of conditional use in that zone?
A ‘It would depend on how large the zone was.

For example, if you carve off a very small part of
the zone, and create a conditional use only for that
small area, then obviously you're sort of -- you're
recreating the same situation.

If the zone in which the conditional use is
permitted is substantially larger than a reasongpléfg;iﬁ?
assessment of the number of conditional use appiicaﬁiOﬁéu.
that are going to be provided, or if the conditiﬁnal use 5
is applicable only to, or preference is given to low and
moderate income housing developments, which have very
clear cost ceilings, then I think under either of those
circumstances the cost inflation would not be great.

Q How would you propose that this would be geared to

only low and moderate income housing?

A The ordinance could provide that the conditional

use be granted only for developments that were being

-ucopigguCtéd with the support of a recognized governmental

housing subsidy, or support program,state or federal,

or developments that -- in which the developer would in

someway commit himself to provide units that would be

accessible to people below certain defined incomes.
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housing developments.

that the D variance be used in this situation, but I

think the cost, the land cost experience that's taking
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The former, just specifying that it would be

program?is a little straightforward. The latter is
more comﬁlicated.

Q And this would be the only conditional use that
you would permit in the 2zone?

).y Well, you know, certainly there might be other

conditional uses, depending on other planning reasons. But

the point is that -~ this would be a specific conditional
use. o
Q Now, do you have any data that could subS£aﬁtia£é}5,

if you did provide this conditional use, that tgé;cost
of land would be lower? -
A Well, yes and no.

Since this is relativelv untried, there is no data
specifically on this point. There is data, however, on
the effect -- the cost effects, land cost effects, of the --

excuse me. The use of the D variance for multi-family
¢} A Yéﬁ think that this is a worthwhile planning tool,

to have .a D variance?

A No. I specifically am suggesting -~ not suggesting

pPlace with the use of the D variance is analogous.
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Do you have any data to support that?

<L Yes.

Céaid you make that data available?
"Yeé.

MR. BUSCH: Do you have that data here
today?

THE WITNESS: WNo.

MR. BUSCH: Mr. Searing, since trial
will take place in about six days, could
you get that fo us as soon as poss;$§é2 V

MR. SEARING: Yes. 5

Can you bring it tomorrow?

THE WITNESS: No.

MR. SEARING: I'll get it to you as
soon as possible. |

MR. BUSCH: We reserve our right to
object to any data furnished prior to trial.

MR. BERNSTEIN: Could this4go to the

four of us?

MR. BUSCH: Assuming it's not volumes,
books and magazines, I would prefer it be
served on all individual attorneys, so
specific defendant attorneys don't hawve an

additional burden.

Are there any other zoning remedies which you proposel:
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A Well, I mean, I cited one situation under which I
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A Well, another zoning remedy, which is appropriate
for ﬁég%ié homes and/or trailer parks.
Q “Wﬁat circumstances?
A I think there's some -- there's a great deal of
hostixity to trailer parks and mobile homes among some
sectors of the body public. And it seems in view of that,
whether or not objectively justified that some limitations
on mobile homes might be appropriate where you're talking
about development in individual lots or small areas w1th1n;
largely built up areas. :

In addition, I think it's appropriate to require’ ,j
screening, you know, reasonable screening, landscaping
and the like, and trailer éarks can provide by ordinance
for such provisions.

But, where you have fairly large open areaé that are
physically suitable for this, it seems to be an appropriate
provision. . Again, this could conceivably be a conditional

11.
Xy

,Naq, the trailer park or mobile home, do you feel

that thaﬁ should be in every community, every municipality,

that you would permit it in every municipality?

thought it was not unreasonable to exclude them, and where

a municipality is in such a situation, then that municipalit
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_could exglude multi-family use?
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might exclude that use.
f?fé;ﬁp that it would not be every municipality.

A£§ by extension, if, at some point in the
hypotﬁétfcél future, there were more than adequate housihg
provision in terms of the kinds of needs that mobile homes
might fit, as well as other needs in the région as a whcle;
and one municipality did not have any mobile homes, then
I would think that could be winked at. But, as a general
principle, I don't see any reason why a municipality should
not make provision for mobile homes. T
Q Are. there valid planning reasons why a mﬁhiéiﬁality
shouldn't make provisions for a mobile home? | ‘
A I think if and when a municipaiity does ﬁake thé “
provision for mobile homes; there are valid planning reasonﬁ

for the municipality to establish standards for the trailer

standards.

Q Are there wvalid plannipg reasons why a municipality

A ;#égguming that -- assuming that the municipality
ngd_yaé§§t land -- well, strike that.

I can think of no reasons, as a general case, why
a municipality should exclude multi-family housing. I think
there may be special circumstances or special conditions

under which a case could be made, but I would think the
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municipality should be the one to makekthe case for
”;QXClﬁaiﬁg it, rather than have any general basis fér doing

so.

Q fDoryou think that there are valid environmental

considerations that would mean that a municipality could

exclude multiple family use?

7 A I think there are very few intrinsic environmental
8 differences between multi-family and single family use.
9 There may be ~- depending on the site conditions and the
10 location conditions, a municipality may want téaééfjégééigéu
11 standards or conditions for that use, the densiﬁiégiﬁayv
12 have to vary, depending on different factors. |
13 But, I can think of very few environmenﬁal
14 characteristics which are intrinsically hostile to multi-
15 family homes which are not equally so for single family homis.
16 Q Do you feel that every multiple family zone should
17 be provided with sewer and water?
18 A I think it's desirable to do so, but I can imagine
19}&' ‘ mces where multi-family zone could be served by
20 i ants.
‘ 21“», Q ;gﬁﬁ;;you feel that mobile homes zone should be served
22 by sewer apd water? |
23 A Again, where reasonably feasible, yes, with the
24 | same qualification that package plants can be an alternativd.
25 The density of a reasonable -- of a typical mobile
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home or trailer park is such that on-site sewage disposal

r'f?thfoggﬁfséptic tanks is usually not feasible.

Q rAge there any other zoning remedies available to
a munici%ality?
A There are a number of more specialized things, which
may have applicability, which I'd like to cite.
One, of course, which I'm somewhat ambivalent
about, but which I'd like to provide as a possibility is

the notion of maximum in zoning ordinances.

Maximum lot sizes, floor area sizes, frd@tgjg%}?ulﬁ:
what have you. e

The advantage of such maximums would be<é§§t’in a. -
competitive -~ if you have‘a competitive market, where
there's a demand for more expensive housing as well as
less expensive housing, or more elaborate housing as well
as less elaborate housing, providing maximums in the
zoning ordinance could, at least in theory, create a
situation where the developer would have no alternative,

_§p§;t0jﬁ*vyide for modest housing, if he or she wanted to

ﬂbuild‘uqégr the ordinance.

\%”‘1{§$,contrast, at least, again, in theory, under an

ordinance which provided, say, for eight thousand square

foot lots, if a developer felt that his profit could be

greater by building on larger lots, larger houses than

specified in the ordinance, he would be free to do so.
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1 :C93t ‘

Q Now, in analyzing a zoning ordinance for a
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And thereby meet, provide housing that would

aimééiaﬁ; as it were.

Ifiyou had maximums in the ordinance, then you would
preclude that evéntually. I anticipate the guestion, I
don't know if it's ever been done anywheres, so I have
no idea exactly what practical eﬁfect it would have.

But, I think, it's worthy of some consideration.
Another approach, which is the zoning area, and this is
where it starts to filter over into the non—zoﬂiﬁg{ is ;_i
the use through either -- within the ordinance gonerally,f
or through machinery such as the PUD ordlnanceﬁér PRD W
ordinance, would be to provide for, say, den51ty bonuses B
for provision of more modaiately priced housing, or for
subsidization of lower -- of some percentage of the units
by the other units, or by the density bonuses.

There's a very elaborate kind of mathematics and

so on that goes into this.

But, in theory, it could be possible to provide

a unit ﬁhat might be five to ten thousand dollars less in
ﬁhe consumer than the other units in the basic

market cost to the other units in the development, through

such mechanisms.

municipality, and to determine whether that zoning ordinance
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Q Should an ordinance provide for conditional uses
described? .
A "Uﬁggr certain circumstances.

‘out in such a manner that the possibility of abuse is

A. Mallach - direct 164

in your opinion is exclusionary, would the zoning ordinance
first have to have a multiple family zone?
A In terms of the initial ook at the ordinance, and in Ehe

absence of a specific argument to the contrary, and specifi

SRY )

rationale as to why it shouldn't, yes, I would say favorably;
an ordinance should have a multi-family zone.

Q And should an ordinance provide for léts of eight
thousand square feet?

.\ Well, whether that's the specific square footage,

again, it should provide for lots in that genef

Q It should?

A In the general ball park. Yes.

Q Should an ordinance provide for town housés?v' .
A I think so. I thin# most likely, if there;s a

multi-family zone, it can and probably should in most

cases be designed in such a way that it can be interpreted

both for town houses or apartments.

;flf;the conditional uses are responsive to the needs,
especially the housing needs that I mentioned, and if the

conditions of the conditional use are framed and spelled

minimized.
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%K . The study of multi-family housing that we did,

. was.

ﬁghom@%pg trailer park zone, every municipality?

A uspect if many municipalities did, the need
,gggld,ﬁ§y! t, you could draw lots.
Q Would you consider an ordinance exclusionary if it

didn't have a mobile home or trailer park zone?
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Q Possibility of abuse? What kind of abuses?

that I'féferred to earlier, in the process of having --
-reading%tﬁrough the minutes of Planning Board®: and
Municipal bodies, to study the basis on which apartments
were approved, where they were approved, showed a pattern
in which the conditional -- well, the special exception"
served as a means, in effect, for municipalities bringing
the developer in, to find out what his intentions were,
as it were, in areas not explicitly part of thg???%i@:%@e:
In other words, what his rental poliay, bié‘fénanéi
selection policy might be, what his estimates iﬁ’thms e

of fiscal impact would be, what sort of person he or she

And a series of characteristics, or issues which are
really largely irrelevant to the ordinance.
Those are what I consider to be abuses.

Q Do you feel that a municipality should have a mobile

A If the municipality, and this comes back to the

specific caveat I made with regard to mobile homes. If it's
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~is no ggﬁﬁbpriate area for that before they were ordered
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a municipality that has the kinds of areas that are

considézfit Zfgweially exclusionary, if it did not have such
provisi;n.

0 Well, in order to make that determination, then,

you would have to know the land characteristics of the
community before you could determine that it was exclusionay
A Well, you could make your first cut estimate, at

o

least, on the basis of information about the size of the

municipality and the amount of vacant land, andfﬁhggy‘} ;
subsequently, certainly before the specific remé&§? »
appropriate to that municipality would be frameé; ygu'dghaﬁe
to look at the nature of the land in more detail.

Q So that you couldn't say that a zoning ordinance was
exclusionary if it didn't have a mobile home area,unless
you knew about the characteristics of the community.

A No. I'm arguing that it works thé other way around.
I would say that the zoning ordinance is exclusionary.
ﬂéwev§g¢¢§ae municipality would certainly =-- ought to

certaipljwﬁe afforded a chance to demonstrate that there

to zone land for trailer parks.
It's somewhat a difference in the burden.

Q And you assume that it's exclusionary if it doesn't

have mobile homes?

Y.
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-parts of

can have -- because of the nature of the way it tends to
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A Right.

have a‘&éésity bonus provision?

A fuéé necessarily.

Q Would‘&ou assume it's exclusionary if it didn't
have a conditional use provision?

A Not necessarily.

Q And would you exciude'-— assume it's exclusionary

if it didn't have small lot sizes of six to eight thousand

square feet?
A I believe you asked that already. The a;swgriisv“a
as a general rule,yes. .
Q As a general rule, yes.

And what would be the exceptions to the general
rule, in your mind?
A Well, for example, there may be some areas, because
of environmental features, or environmental characteristics|
or what have you, that it might be more appropriate to

ulti-family housing in a manner that would

.ead to the clustering of the units on certain
the site, and less appropriate or desirable to

provide for single family housing on small lots, which

blanket the land, it could be less appropriate for some

areas than, say, multi-family housing.
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Even though the net density may be the same or

" largér in the latter case. Some cases, clustering

provisiéhs may be more appropriate.

Q P  §;uld those same en -- they would affect multi-
family use and small lot single family use as well, right?
A They could. The distinction I'm drawing is that

in this case, or in many cases, the issue might not be the
net density of developmeﬂt, so much as the manner in which

the land is covered and the buildings distributed in the

overall area.

-

Q Are there any other exceptions to the general fnlé?&
A I can't really think of any.
Q What other factors would you look at to determine

whether a zoning ordinance is exclusionary, other than
the absence of these specific zoning requirements?
A I think there are certain other factors.

One, one important factor is, to the degree that it

can be ascertained, the distribution of the vacant acreage,

rly, the vacant and developable acreage by

zoning category.

Qé n other words, if a municipality has a large

e A S
s FE

” number of zones specified in the ordinance, but the amount

of developable land in some of the zones is insignificant,

that could have a bearing.

Q What else?




o wn & W

~

10
11
12
13
14
15
16
17
18

19

'i¥%situatiqns, going beyond, you know, the specific requiremen{s

;thg,QxQ;napces in this case?

204

23

24

25

A. Mallach - direct 169

A Other -- the features of the ordinance in some

for th§ %gnes.
ﬂfof example, there may be subdivision requirements,
which may be excessive, there may be special features.
_For example, I recall noticing in an ordinance, not
a Middlesex County one, recently, a provision whereby
every house had to have a two car garage.
That would be a feature independent of the lot --
the general provisions of the ordinance. | |
Another provision, in multi-family zonesé?ﬁéu
similarly find, in the Washington Township, Berq§9 Countyf“
ordinance, presently being'litigated at the Supfeme Court
level, one of the provisions in the township's ordinance
was that there had to be not only two parking spaces per
unit in the multi-family zone, but twenty-five percent
of those parking spaces had to be in an enclosed garage.
Q Did you look at any of those factors in evaluating
A  Yg%; we did. I won't argue that we found all of
wghﬁgythggéﬁight be sought for, but we did look for some
such factors, yes.
Q Now, 4o you believe that each zoning ordinance should
be based on a comprehensive plan with a mixture of land uses?

A It should certainly be based on a comprehensive plan,
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and as a general rule, that results in a mixture of land

Q Ahd do you féel that having land zoned for agricultu
use is a valid use of land?
A Well, that's an interesting question.

I believe that land -- I would argue that within
reason, preserving land for agricultural use is a valid
purpose.

But, I'm not sure about the validity or the

appropriateness of using the zoning power as such f@riitfik

end.
Q How else would you preserve the agricultﬁ?él land?
A Well, I think the whole transfer of development

rights notion is an attractive proposition. I'm sure
you're familiar with that.

Q Do you believe that zoning land for industrial
use is a valid zoning technique?

A Based on a reasonable assessment, which should be

19 1. _part of a comprehensive plan, as the volume and nature of

the iﬁ&ﬁi{ry that can reasonably be expected to come into

;fity, during the foreseeable future, yes.

Q You believe that zoning land for business and

commercial use is a valid zoning purpose?

A Yes. Again, based on a reasonable assessment of

what the need or demand or likelihood is.

ral
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Q Did you make any reasonable assessment of the need

- .or demand for business and commercial use in Middlesex

County?
A 'Né, I have not.
Q Would you make any assessment of the need or

demand for industrial use in Middlesex County?

A No.

Q Did you make any assessment of the need or demand
for agricultural use in Middlesex County?

A No. f]‘“‘“'

Q Then you didn't take that into consideratibh whenwf]
you evaluated the ordinances.

A Yes and no.

Well, the only -- with one exception. You're

referring to three types of use. 1I'd like to distinguish

between the types.

With regard to the business and commercial use, we
did not make any assessment.
_M@eﬁneither made any analysis of demand nor any
assessﬁép;‘of the ordinances.
o ﬁi;h regard to the agricultural use, we did not
make any analysis of the demand. However, I should note

that to the best of my recollection, even though there are

zones in some municipalities of the county that are called

¢

agricultural or rural zones, they are not in any real sense
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agricultural zones.
n‘ﬂﬁ_ i§ﬁey are large or moderate, or in some cases only
moderétéiy large lot residential zones.
“fﬁéy have no special provisions for agriculture,

as such.

So, the guestion of agricultural land appears to
be irrelevant to an analysis of the zoning ordinances.

Finally, the industrial land question is a special

case, because even though I have not made an analysis

of the demand for industrial land in the county}}ﬁﬁémvi;m

e

familiar with the amount of land used in -- for}indusériéi_
purposes in representative municipalities, and gﬁéscnab;év’
ball park figureé in that area, So that certain extreme
cases, in the case ofiuduwstrial zoning, can be identified
as such, without doing a detailed analysis of demand.

Q Do you have any data to support that?

A Well, I have data to support an assessment of what

reasonable or representative proportions of land devoted

3al use in municipalities is.

Q at specifically relating to Middlesex County?
A ‘eﬁit's a cross section around the State of New
Jersey.

Q May we have that data made available to us?

»A Certainly.

Q Now, do you think the availability of community
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Q  ’éigthat you didn't take this into consideration
, 3whgnk¥;¥z§valuated their ordinances.
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facilities is something that should be looked at when you

uses?
A : fé; and no. I'll answer that question in two
parts.

There are two aspects of community facilities
that have to be evaluated. One is the present availability
and the other is the municipal plans for the extension,
construction and expansion or whatever of utilities and
facilities. So that the two taken as a whole éhé%iﬁfgéff;

a basis for the planning and the zoning.

g

The present availability is not a good h§sis in aﬁéi
of itself, in the absence of some kind of planyfor Qh;t;’ﬂ
the tdwn plans to do or noé do as the case may be in the
future.

Q Did you make any evaluation of the community

facilities available in each of the communities in MiddleseH

A That's correct.

MR. STONAKER: I am getting tired. I

will yield.
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MR. SEARING: I'd like the record

and he was also here this morning.

CROSS-EXAMINATION BY MR. MORAN:
Q _Mr. Mallach, going back for a second to this questior
of preservation of agricultural land, I assume that you

feel that that is a valid land use planning goal.

A Yes.
Q And you mentioned TDR as one device whicﬁ%isﬁaégilabl
to do that. |

I assume that you know that that is at t%frmcment
a pilot plan and only affects a very small numﬂer
of municipalities in the state, none of which are in
Middlesex County, is that correct?
A No. That's not correct.

TDR is a concept, it's a technique.

If a municipality, any municipality in the State

xsey, can, if it sees fit, assumedly running the
‘fﬁtigation by its opponents, but any municipality

lopt* a TDR ordinance, and see what happens, in

effect.

I believe the pilot plan you're referring to is in
the municipalities in Burlington County.

Q That's what I was referring to.

to show that Mr. Spritzer was here at 2:00 p.®..,

e
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A That's not a TDR application so much as that's going

state“iﬁ order to preserve the farm.
Q Wéll, you define for me what you mean by TDR.
A Transfer of Development Rights, as distinguished
from the direct acquisition.
In other words, under the TDR concept, stated in

an oversimplified version, the expert on TDR, Bud Chavoosiap,

is just down the road.

But on an oversimplified description, wﬁ? a
municipality would do under TDR would be to des};’?ﬁ.g‘;:"{21tie:y’_”‘""‘i
zones in the municipality that they hope to prégérve as
agricultural land, and zones in the municipality thaﬁ aréb
appropriate for high density development.

And that the developer who wants to build in any
of the areas appropriate for high density development,

would be able to increase his permitted density over and

above what's provided by right in the ordinance, by

in thé»g;éa designated for preservation.

ir}@%other woxrds,it becomes a trade-off, and the idea
is to find a way of balancing the cost of buying the
development rights and the pﬁssible advantages of increasing

the density in such a way that the thing becomes marketable

and economically sound.
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A I believe that South Brunswick Township, in

or expeéimental project of some sort in this area.

Q , "D; you know of any enabling legislation to permit
municipalities to do that?

A There was a bill to do so, which would have

been bbth enabling and specifying legislation, in the
sense that it would have established the standards and

the conditions and the procedures that a municiggli;y»
would have to go through in order to adopt such!gig;“  -
ordinance, which was passed by the Assembly but é£e&fin ;§§
Senate, this past term, and has already been rei?tro@qud}

The question, of course, which is obviously an

opren question, is whether a concept such as TDR requires

enabling legislation, or whether it would be permissible

under existing laws.

Q And that's an unresolved question.

A Yes. That's why I prefaced the comment by saying

That's Soﬁéthing municipal attorneys shouldn't shy away

from.

Q You questioned the use of zoning as a tool to preserve

agricultural land. What are your reasons for that?

A Well, my reasons, I think,go back to the question

Qf taking, and the question of the restraint on people's
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use of the land.
J?f} ggﬁllmean, agriculture is -- agriculture is an
econoggéally -- there are a lot of questions that have
beenuraiéed about the economic viability of agriculture,
you know, in New Jersey.

There is clearly a steady diminishment of farms,

not only because of development, but because of abandonment

of farm land.

A recent study I saw, conducted by the Mercer,

Somerset, Middlesex &*?dy Council in Princeton,gpékgdﬂf o

that in at least some parts of the region, such’

i

Hopewell Valley, parts of Somerset County, there's

almost as much vacant land in those areas, that is, what

they call old farm, farm that's been abandoned, gdne,back tg

brush, than there presently is working farm;

So I think there's a very real question about -~ sorry.

A second point, of course, is the fact that mechanization

and agricultural economics have meant that the size of a

; élarger, in most types of agriculture.

?;{jSéfthat there's very real problems with restricting

land to bonafide agricultural use, which is I think why
many municipalities pass ordinances which are perfectly
conventional residential zones, but then call them agricultun

zones for symbolic purposes. But they're not as such.

;m ;9JkQ,economically productive and competitive is getting

al
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An agricultural zone, to be seriously, for

- * agricuitural use, would have to have enormous acreage

per unit density.

Q | A?é you familiar with the Middlesex County Master
Plan that was adopted by the County Planning Board in 19702
A Not in detail. I have a vague familiarity with it.
But not specifically.

Q | Are you familiar with the Middlesex County Master
Plan Comprehensive Plan alternative, which was prgpared

M

by the Planning Board staff, but has not been ﬁogﬁﬁié&uiaaf

adopted by the county?
A No.

Q You are not then familiar with any projentions aéx
to agricultural land in the county that would be contained
in any of those documents.

A No, I'm not.

Q Isn't it true, and I gather from your testimony

that you would probably agree, that virtually any type

~ of zoning. restriction has to some degree an exclusionary

effect? - -

i 2. %{yﬁé,

Q So that what we're dealing with here is, from
municipality to municipality, is a question of degree

rather than absolutes,is that correct?

A Largely. I'm not sure it's an either/or, but there




-

-~

10
11

12
13
14
15
16
17
18

19 i

21|

23

24

25

?fggffgj;:in determining whether or not an ordinance is

kanalyze?any other factors besides those which are

~_Ancome housing in a given area be one of the factors

to determine what the demand was for low and moderate income

housing?
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is a very substantial element of degree in it.

B

indeed/éﬁclusionary, do you think that it's relevant to

contained within the four walls of the ordinance itself?
A . Well, I cited two specifically, you know, the

possibility of other ordinances, such as the subdivision
ordinance that may have some effect, and the issue of the

land availability by zoning category.

These two are certainly, you know, very

the first cut analysis, if you will. ’
Those factors should be adequate to jusﬁifgrwhagkié}

would call borrowing a legal term, a facial findiﬂg that

the zoning ordinance is exclusionary.

Q There are factors, however, which could justify an

ordinance which on its face was exclusionary, are there not:?

A Yes, there are, under some circumstances.

Q Would the amount of demand for low and moderate

which wgﬁ;d be taken into account?

Q Did you do a study for the towns in Middlesex County

A

I have not done a study as such, but I've familiarizeq
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myself with some of the statistics and the data available

Q ﬁhat specific data is that that you're referring
to?
A I'm referring to -- well, for one, in the Department

of Community Affairs report entitled An Analysis of Low
and Moderate Income Housing Needs, in which an immediate
and present housing need is identified.

Q Is that identified for the state as a whole or for

any particular region?

A It's identified for the state, for each?égﬁné§, o
it's even identified for individual municipaliﬁiés, thoéﬁ?
I would suggest that the methodology is such that the |
precision of the data for individual municipalities is

not as good as the county-wide figures.

Q When was that information prepared?

A This information was prepared -- the report was

published during 1975.

Q_/-j Do, you have that report with you?

f’.;f‘w»‘l:xave the page -- I have made a Xerxrox copy for my
filgﬂgﬁ%@ﬁe page that includes Middlesex County on it.

I don't have the rest of the report. Your colleague

has it.

MR. SEARING: That page has been

provided to the defendants. We're willing to
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stipulate Mr. Mallach is not the expert
in relation to develbpment of statistics on
housing need, if you want to avoid a series
of questions in that area.

MR. PLECHNER: Could we ask who is, Dar

MR. SEARING: Mr. Erber ié going into
that.

And I think, although our -- because
of Mr. Powell's illness, as I talked about_

this morning, certainly the materiﬁ}?éé'v

L

contained in the adopted County éiﬁﬁ ié?go%ﬁé
to be introduced, but the fact of;ﬁig illnééé,
you know, it prevents us at this point froﬁ
asking detailed questions on that material.

MR. PLECHNER: So your only expert,
then, we can assume, will be Mr. Erber, in
that area.

MR. SEARING: Yes. Possibly a
representative of the State Planning Departmen
but he isn't an expert in that area, per sé.

MR. BERNSTEIN: Could you tell us who
that person would be?

MR. SEARING: The state person?

Mr. Ginman, Richard.

MR. BUSCH: Which department is he?

4 ?

t,
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1 MR. SEARING: The Division of State
’:f;i'“;gf and Regional Planning.
: I believe he's the Executive Director.
THE WITNESS: Director.
MR. BUSCH: Where is his office?
MR. SEARING: Trenton, as far as
7 I know. |
8 THE WITNESS: 329 West State Street.
9 MR. BERNSTEIN: Has he submitted a
10 report that we had gotten a copyligé;;ﬁﬂi
11 MR. SEARING: No, he hasn'; submitted
12 v a report. We have not requested;yﬁieportylé
13 His department was in chaﬁ&é of §£é§5t¢ng
14 the study which was provided to the defendantf
15 in response to questions regarding housing neLd
16 within the county.
17 Ahd Mr. Erber also discussed it in
18 his deposition.
_lﬁy_yéil\;g; MR. BERNSTEIN: I would object on the
kizoil’} record, on behalf of Piscataway, to any expert
~§2£;, “%&»5 3:ii being called as a witness where we haven't
22 received a copy of a report, which he
23 submitted.
24 MR. BUSCH: Consider that a general
25 defendant objection.
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1 Q Mr. Mallach, in response to a question, or several
S Z || guestd $:by Mr. Stonaker, I believe you indicated that as
. 3 a gen;fa ‘;rule, you felt that every municipality should
ft4v have prﬁw&Sion in its zoning ordinance for apartments,
5 for town houses, for what I would refer to as small lot
6 single family dwellings, six to eight thousand square
7 foot lot sizes, and I believe you also stated, provision
8 for mobile homes, or trailer parks.
9 A I qualified the last one, however, somewhat more than
10 the previous ones. | .
11 Q I believe, though, that you did state th?%f§g~“ i
12 a general rule, you felt that, with some qualifiﬁ?tions ;{;
13 A The qualifications regarding the trailer park was :
. 14 that we're referring in this case to those larger "';
15 municipalities that have large amounts of vacant land, in
16 which such things can be reasonably accommodated.
17 Q And as to the other items, the apartments and stuff,
18 your statement holds as a general rule that all municipalitiés
Eig A :
!4;F#3VQ}  ,nﬁ you have any formula, or is there any general
22 formula that a municipality can apply in determinihg how
23 W ’much of thié type of housing it should provide for in
24 its zoning ordinance?
. 25 A Well, there are -- there's no one formula. There are
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many thousands of formulas.
f;ﬁj;ﬁﬁére are a number of principles. I think the issue

here\cangi to the question of the manner in which the

,municipéiity, through its plan and reflected in the

ordinance, balances and reflects the housing needs, or its,
quote, fair share, unquote, of housing needs, in the region|
against its other objectives, such as the preservation of
farm land.

Now, in terms of the distribution df housing types

and sizes, for example, multi-family housing, tggn gdphgs,

cost levels and the like, there are techniquesggv&iiabié

TsEn

in terms of housing market analysis, to look aéfﬁ g;i.ve'kn"lf:‘j
population in a given county or state or region ;r“wﬁat4
have you, and make an assessment of the demand within that
population for Housing by the different types of housing.
Certainly a municipality can use that kind of an
analysis'which would break down by single family, multi-
family; numbers of bedrooms, generalized cost levels and

to frame its zoning ordinance. Or as one of the

frame its zoning ordinance.

?&%gc -- one question, of course, another aspect

of this, is what's going on in the regional level. Now,

if a fair share plan, such as it is, is developed for a

county into which a municipality is trying to reconcile

its ordinance, then that plan hopefully can serve as a
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basis for that, especially if the plan provides not just

overviéw@for the total housing demand, and distinguishes
betweé;ftﬁe need for new housing, newly constructed housing
units, and the need for improvement, upgrading,
rehabilitation, and so on, in the existing housing stock.
So the point I'm trying to make, I think, is that
even though there are a number of techniques available,
the process of determining the balance of the different
uses can be done as basically a technical problem :Q#ﬁ§f€;

than a broad conceptual one. L

0 And I take it from your testimony that ome of the:
major factors to be considered by a municipality in° ﬁ'

tackling the problem is the amount of this type of

is that correct?

A Well, ideally, if you have -- it's difficult for
an individual muniecipality planning in and of itself to
‘take ggll advantage, to take full recognizance of what's

'in peighboring municipalities, unless they

_ usly are going through a planning process as

So that, this is why the notion of the fair share
has become popular, because it provides a regional framework

where an individual municipality can plan, knowing that the
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same kind of planning is at least hopefully taking place

1 +in the other municipalities in the region.

» ﬁé@ause it is important to have a regional context,
but it‘é hard for a municipality to create that regional
context on its own.
¢ Well, would the area which would be included in the
municipality's determination of fair share include at least
its neighboring muniecipalities?

MR. SEARING: Excuse me.

According to the summary gﬁgg;ggg

provided, these -- the questions? are

now exploring will not be asked of’

ey Lo

Mr. Mallach on direct.

You Rave every right to pursue them
if you wish, but I point out there are many
areas of the summary to which you hawe not
yet pursued.

We can go off the record and discuss

this or you can continue this line of

questioning. I just want to point out to
you that Mr. Mallach is not our witness in
this area.

MR. MORAN: I would prefer if
Mr. Mallach would answer the question.

MR. SEARING: Fine.
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A The general principle that underlies fair share
~notien is a kind of compromise of the old Marxian concept,
of, f?&m?each according to his means, to each according
to hiS‘éieds.
In other words, it would depend upon the municipalit
One municipality that was largely developed and
already contained a substantial low and moderate income
population, might indeed find, a, that its responsibilities
were largely -- would be largely devoted to that of

rehabilitating existing units, as well as £inding

sub51dlés

to ease the financial burden on low income famliles, and, ;

b, that some of its overall responsibility in tthlong

run would be transferred to other municipalitieé.
Conversely, a large affluent municipality, with

gmple vacant land area, and relatively little existing

low and moderate income housing, would typically find that

its allocation, under any fair share formula, would

reflect some of the needs of its less advantaged neighbors.

_Whether it would have to deal specifically with

‘i:5;be sprgaﬁ*around the county, I think, is hard to tell.

Q Well, the point that I was specifically trying to

ask you is, does the area which a municipality is to

‘look at in determining what its fair share is necessarily

stop at a county boundary?
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A It doesn't necessarily.
° ... In some cases, it would, in others it wouldn't.

It would have to be determined for each region.

| Q Ittake it you haven't made such an analysis.
A I have not made such an analysis for this éounty,
no.
Q In the summary of your testimony, besides the zoning

remedies which Mr. Stonaker covered, you mentioned

governmental remedies.

A Yes, that's correct.
Q I wonder if you could summarize what theé%gﬁﬁldﬁ“r
and also tokmake the question even more broad, #hét‘eachf T
municipality is supposed to do to equate those ;émedies:}l
A Very well. The governmental remedies that reference
is made to are the state and federal housing subsidy
programs that exist, have existed, will exist.

As you know, they vary considerably over time.

So what is today's remedy may not be tomorrow's or the

next decade's.

.iﬁg key programs in this area, at this moment,

Pt

Housing Finance Agency, and enabling proposed developments

within the municipality to qualify and become eligible for

'~ HFA financing, and secondly, the federal program I referred

to known as Section 8, direct subsidy program, used either




O wn & W

® =2

10

11

12

13

14

15

16

17

18

‘20

w21

23

24

25

A. Mallach - cross 189

in conjunction with the HFA financing or separately.
 ‘.‘;i$here are other federal programs on a more modest

scalé.g;i; the Department of Housing and Urban Devélopmgnt t-
they h&?ﬁ,a program known today as Modified 235, in which
they provide modest subsidies for purchasers of modest
single family houses, for ownership.

This is something addressed largely, say, 12 to 14
thousand dollar, or 11 to 14 thousand dollar income group.

It takes the form of an interest rate ;ubsidy.

0 I'm sorry, I got interrupted. I didn't«hﬁﬁi“"

last part of your answer.
A The Modified 235 takes the form of an iné?test
rate subsidy where the federal government's suﬁéiég”piéﬁg"
up part of the interest on the mortgage and the cost to
the consumer is reduced by that amount.

That's a limited program.

Another program, which is a substantial program,
even though its. applicability in Middlesex County is

};mited is the program package as it were of the

Farme;'S‘Home Administration.

5

he Farmer's Home Administration provides mortgage

financing and subsidy money, both for home ownership,
modest housing units, and for multi-family rental developmer
So these are -- so that's the answer to the first

part of the question.
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Assuming that a municipality wanted to make
'“~ib1§jprovision of housing under one or the other of
these pfégrams, there are a number of steps that have
‘to be taken.

There are two explicit steps that are relevant to
any activity to be conducted under either the Housing --
well, under the Housing Finance Agency and under Sectioh 8
program. Under the Housing Finance Agency, before any
housing unit can be built in a municipality, tha;

municipality must pass a resolution of need, wh{&hﬂiéT‘ U

a general statement to the effect that there isfnéea,fa£ .
moderate income housing in the community;

The second proviéion is that the municipalify‘muét -
and this applies to both Bousing Tinance Agency and Section
8. Municipality must be willing to provide tax abatement.

In other words, mnst be willing to accept a payment
as a percentage of rent in lieu of taxes, in lieu of the
property taxes that would ordinarily-be paid.

.The Section 8 program at this point is looking

ants from the municipalities to accept, and
percent of the gross rent roll:;, annually, in lieu of propert;

At this point, from personal experience, I know

that the --because of problems that have happened in the

N
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past, the Housing Finance Agency will not enter into what

f@uwfﬁghtécall advanced processing and review of the
applicaﬁibns before receiving at least an earnest letter
from»a;résponsible local official that a tax abatement
will be granted,’or ét least seriously entertained.

Q Isn't it so that the provisions of the Housing
Finance Agency law are designed to be optional with the
municipalities, though, to get into, or not to get into,
as the municipality sees fit?

A That's the meaning of the Housing Finance;%gﬁggy; ’

law, I suspect, yes. That's why the resolutioni§f4§éea,*’”

presumably was written into the law.

e

Q And there's no provision making the adoption of such

a resolution mandatory with any municipality.

A Not in the HFA law, no.

0 With regard to the provision for rent abatement --
A Tax abatement.

Q Tax abatement rather, do YOu know whether there's

any proyisions to permit a municipality to abate taxes

e circumstances?
8 my understanding that there are a number of

épecific provisions. There is a provision in the HFA law

providing for tax abatement of a project, and there are

" provisions in other laws having to do with urban renewal

companies and the like, providing for making tax abatement
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qualifié&*under any of the statutory provisions for

sponsorship of assisted housing, I assume there's been no

problem.

Q You mean under the state provisions for assisted
housing.

A Yes. The limited dividend company act or some such

thing. Non-profit housing sponsor. ;,~* f ,:;,

Q The other area that you mention, or is ﬁ%@;}d&g&%f
in the summary of your testimony, is local ini&iéiive
programs. :
What do you mean by that?
A There are ways which go beyond zoning, strictly
defined, through which municipalities can facilitate
housing development for low and moderate income families.
As I mentioned just now, the -- there are some
ygyg that have to do with making possible or bringing in

O
{:

housing programs.

‘ ~addition to that, there are ways, somewhat more
income houéing in the absence of governmental subsidy.
One example, I think I mentioned, was the whole

idea of the density bonus for low and moderate income housin

9.
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This is a concept that's been applied to some

I'm famiiiar with,

iﬁ‘s a variation of a concept that now exists in
a number of New Jersey ordinances, including, I believe,
South Brunswick's, where the provision of the PRD ordinance
say that the developer must, to qualify under this ordinance
must provide X percént, say, of low income housing,kand

Y percent of moderate inéome housing.

The advantage oéldoing this on a density ﬁénus:ﬂj
basis, rather than just.ﬁandating it by law, isiéhatiiﬁithé
event there are no bonuses or no qubimruﬂquﬁ“wap;OVided,:
the developer, if he's unsuccessful in obtainihéjsbme N
form of outside subsidy, may be able to argue, in some caseﬁ
quite logically, that to subsidy X percent or Y percent
of uﬁits, without some form ofléuid~prn;quo, in terms of

increased density or something, may either make the

development unfeasible or may raise the price of the other

example, if a developer has already calculated a development

feasibility, on the basis of assigning all of his land

to provide additional units, he can then sell those
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additional units without building in the land cost that

costs soﬁéwhat.

In addition, the developer could provide for, you
know, the ordinance could provide for lower standards,
smaller floor areas, higher densities and what have you,
which would enable the costs to be reduced somewhat.

For example, we -- I described earlier a hypothetical

town house development in which, under current conditions,

a town house could be sold for 30 thousand doll e a
three bedroom town house could be sold for 30 tﬁéué&ndf:“;
dollars. :
If you say hypothetiéally, the market valﬁé of
that town house would be 35 thousand dollars, that there
is a market for those houses, if sold at 35 thousand dollars
A developer could, if allowed to build an additional
twenty town houses on the site, first reduce the cost of
the additional town houses by 35 hundred dollars each,
which i§ the cost of the land involved, and then, which is
9rs§L£%§§Esidization, or whatever you call it, plow back
ébﬁe éf ;he difference between the actual cost of the unit

and the market value of the unit into further reducing

So, hypothetically, you might end up with a situation
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where there are 130 town houses, of which, say, eighty
-~ ‘were sold for 35 thousand, twenty were sold for 28 thousand
and tWe%%y were sold for 20 thousand.

;fhis is all very hypothetical, because each case
you'd have to work the mathematics out differently. But
this is the general kind of principle involved.

There's a very good article published about a

year ago in the U.C.L.A. Law Journal on the subject, which

knew much more detail in this area.

Q I'd just like to go back a little bit té;t?q j;f
things that you said at the outset of your tesé;mony'ﬁﬁiék
morning.

One had to do with coming up with a median income
figure for the county, which I believe you said was about
17 thousand dollars.

A That's correct.
Q Currently. And you say that you arrived at that
figure by taking the 1970 median income figure, and
,__Egg}y;ng Eo it approximately 90 percent of the consumer
price ‘inas
CEG
A f~;&$g9t's correct.
Q\ ” ﬁWﬂat was the 1970 figure for Middlesex County that

you started with?

A I may have it here. I don't remember specifically.

I will look and see if I have it in any of my notes.
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I don't have that information. I believe it was

Q Between 11 and 12.
A That's correct.
Q You also stated, in computing the rental payments

that would have to be made monthly for the apartments that
we discussed, and you went into some detail in describing
a calculation of those rents, that one of the items that
had to be figured in was property taxes.

A That's correct.

Q And as I recall, you assigned -- you fei? jjiffthefn
cost per unit to construct the apartments would}be, and -
I wrote the figure down of 21,250 dollars, on aﬁ‘average
cost per apartment, is that correct?

A That's correct. I think so.

Q Would it be reasonable to assume that the tax assessqg

would therefore assess the cost per apartment at approximatg

the same rate?

developments, in New Jersey, as a general rule, are taxed

of actual construction or replacement cost.

Q So what figure did you use as an assessed value for

r

ly
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the apartment complex, if you did not use construction

~cost?

A ‘f&e general practice that we identified, and during
the con&ﬁét of the multi-family housing study, went into
considerable detail, included calling up tax assessors in

a large number of New Jersey suburban municipalities,

to determine the actual practices by which garden apartment
complexes were assessed, and we determined that the general
practice was to tax at a level that was between 15 and

20 percent of the gross rent roll, and to work backwards

from that, in efféct, to arrive at a hypothetiégigésseéééé.
valuation. /
So, for example, let me give an example; if I can
find my -~-. Now, in the case that we described, for
example, on the one bedroom, the average tax for the

property per unit in this example was about 350 dollars

per year per unit.

Now, if you let us say the equalized tax rate in

reasonable, 3.2 percent, which is about the state

'_?avergqefit the moment, on paper.

Now, if you work backwards, take 3 50, divided into
3.21, you arrive at a market value for assessment purposes
that reads on the books of 11 thousand dollars per unit.

Q How did you work that backwards?
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1 A In other words, if the tax rate is 3.2 percent, and
Fﬁ?thgstixg ‘are 350 dollars a year, what, therefore, is
the va1;%g£hat the taxes are struck on?

,Sgﬁéou take -- in other words, 350 dollars is 3.2

percent of what?

Q But, you're working backwards from the figure that
7 I want to get to. I want to know how you got the 350 dollars.
8 A Based on a figure of, in this case, 16 or 17 percent |
9 of the gross rent roll, without taxes, which is the average,

10 or was the average at the time we did our study éf“aggéésménts

11 for garden apartments in New Jersey.
12 Q You're saying taxes represented appraximayely lé
13 or 17 percent of the gross rent. |
14 A That's correct.
151 @ Your calculation of the taxes, then, was not based
16 | on any computation of assessea;a evaluation times tax rate.
17 A No. It was based on the gross rent roll.
18 Q How does that compare with the taxes or the payment
HQ 7 Wé?gﬁ would be made in lieu of taxes, under a tax abatement
m pé;éiéﬁ?,
~r£;  EA B lepends. Under the traditional -- under the HFA
22 | brogfam, and under the old 236 Subsidy Program, which was

23 the federal subsidy program that was generally available

24 and used between '69 and '72, the tax abatement was generally

25 set at about 15 percent of gross rent roll, which meant that
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in most suburban -- most typical medium communities, taxing

- --ordinerily between 16 and 20 percent of gross rent roll,

tax abéﬁément did not mean a substantial drop in the taxes.
”§6me municipalities were reluctant to get into it
because it essentially eliminated or reduced their future
flexibility, but nevertheless, at least initially, 15
percent in lieu of taxes represented betwéen a ten and
twenty-five percent abatement.
The current practice, however, under the Section 8

program, the current requirement, rather, not alpractice,

is that the municipality grant abatement at a gétéi‘é%?
6.28 percent in lieu of taxes, and this represe#ks someé#ing
in the area of a 60 percent abatement. |
| MR, MORAN: I don't have any further
questions.

(Recess at 2:55 p.m.)

(After recess at 3:10 p.m.

 CROSS-BXAMINATION BY MR. SPRITZER:

tr. Mallach, Martin Spritzer, Metuchen. I'm going

a few questions.

MR. BUSCH: Wait a minute, before you

get started.
(Discussion off the record.)

(After discussion.)
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Q ‘ Mr. Mallach, in the portion of the testimony that

think‘§éé?did mention that almost any provision or combinati
of proviaions in a zoning ordinance could be exclusionary.
A Yes.

Q And you felt that as an expert in your field, you
could look at three things and determine whether an
ordinance is exclusionary -- strike that.

I mean permissibly exclusionary.

A I deliberately used the term, sort of facial .
exclusionary. I
¢ Facial. Exclusionary in the light of what the -

Supreme Court has forbidden, is that correct?
A Yes.
Q Those three items, as I recall, are the zoning

provisions of the Zoning Ordinance, is that correct?

A Correct.
Q The Subdivision Ordinance.

As well as similar ordinances.

* A8 well as other similar ordinances affecting land

A Correct.

Q But at least most municipalities have a subdivision
ordinance.
A Yes.

on
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Q That would be second.

And thirdly, the amount of vacant land in the

municipality.
A As it's distributed by zoning category.
Q So knowing those three items, or categories, and

all the possibilities therein, you could make a facial °
determination as to whether a particular community is
practicing forbidden exclusionary practices.

A The term, "forbidden," in that context seems a

little strong, because the notion of saying facf? 
determination is that I would be saying this iézgnfthe :?f~
face of -it. exclusionary.

The determination as to whether the muni;ipality :
should bé, by court order, forbidden to éontinue to engage
in these practices is a decision which should await the
opportunity of the municiéality to rebut thatbfacial showingd
Q In other words, in your opinion, you're talking now

in respect to the burden of proof, as you see it.

Aﬁ I think that's one aspect of it, ves.
Q And you're talking now that once you show some of
the ex ionary provisions of the ordinance, and subdivisiop

ordinance, and the amount of wvacant land in the various zone

or categories, then you are telling us the municipality

its actions or its ordinance is not exclusionary. Is that Sq
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A Yes.

You're talking now as to what the burden of proof

A - Yes.

0 At a trial, is that correct?
A Yes.
Q All right. It is your opinion that using these

three categories, without reference to actual land use in

a municipality, that such a determination can be made.

A I think the relationship of the land use;

I assume you mean the use of the land that is pgigg“u3é§f :
for other than vacant -- “

Q That's correct. I mean the particular uS;é thatfé;é
on particular pieces of land, in particular zones. That's

what I mean by land use.

A I think the uses of the developed land in the

municipality is secondary, clearly secondary to the points

that I cited, yes.

. Q All right. And whether -- all right. Strike that.

+ you familiar with the report by the National
gainst Discrimination In Housing, Inc.,
entitled Jobs and Housing, March 19722

A Not to the degree that I can discuss it. I leafed

’through it roughly when I first saw it. But, I haven't

since.
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Q Well, may I read you a provision from it?

’fA{lw Qg;tainly.

MR. SEARING: Page, please?
0 Well, I'1l just read the provision. I don't know
the exact page. I don't know whether that's important

at this point.
A You don't have numbers?

0 I don't have the report in my hand. I'm reading
from an extract. I don't have the exact page.

Apparently this is a recommendation as fé;

guote: -- this is one of the recommendations.

"A declaration of emergency by the gove
Connecticut, New Jersey and New York, suspending zonihg
ordinances in all municipalities, with less than ten
percent of vacant land, for multi-family use, and with less
than 25 percent of all existing dwelling units in multi-
family structures. Such a declaration would be justified

under emergency powers to protect the public welfare from

E?g;gfiegtyof the housing crisis.”

7 does that provide any standard for exclusionary
zoningy,
A At the risk of incomprehensibility to some of the

people in this group, my only reaction as you read it was

the old phrase, Gans Meshuge.

MR. STONAKER: Translation?




-

10
11
12
13
14
15
16
17

18

19

20

21

23

24

25

" +A > T recognize that, counselor.

4»Q - Yoy would not -- you would then not use that criteria
A o ["would not use those criteria.
‘Q ;J‘%%ggyg you ever heard of the expression a balanced
coﬁmﬁnity?
A Yes,>I have.
Q And balanced housing?
A Yes, I have.
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Q I'd like a more responsive answer.

 Iithink that that -- the approach embodied in that
stateme;%; I think, is more arbitrary -- certainly more
arbitrary, I believe, than is appropriate.

Q Well, would it be fair to say that based on the
standard that any ¢ommunity with less than ten percent --
I'm sorry. With either more than ten percent of its vacant
land zoned for multi-family use, or with more

percent of all of its existing dwelling units

family structures, would not be exclusionary? _ ‘
A I don't think that would necessarily be the caseiggf
a general rule. Some municipalities could meet.;- could
be not exclusionary, within the meaning -- within that
definition, others would be.

I think there are too many other factors involved
in what being exclusionary means to allow it to be defined

in that kind of a cut and dried fashion.
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',:tawn hous&s, trailer parks, or any other you can think of.
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Q What does that mean to you?

A-. . I think there are a number of definitions. I'm
notvsﬁrei;f one will suffice. I think a balanced community
and I'éﬁéﬁld add as a gualification before answering that,
that given the fortuitous nature of municipal boundaries
and the like, it's unlikely that all communities could

meet the balanced community standard, even if it were a

goal.

But, given that, a balanced community would be,a

people or types of people in the population, a ?w‘
a reasonable measure of non-residential uses, in a manﬁer
that's environmentally and socially sound.

I realize that a lot of terms I'm using are subject
to different definitions, but that's what I consider a

thumb nail term.

0 In your opinion, would a municipality have to

gle type, I mean single family, garden apartments

A In the ideal state, yes. Since not every municipality
can prov1de every conceivable kind of housing, or should
be expected to by virtue of a variety of circumstances,

not every community can be a balanced community in the ideal

Lty
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A , Well it certainly suggests that the absence of

"will, under the meaning of the decision.
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sense, and many may be none the worse for it.

~ Bat, in the ideal state, yes.

Q » Wﬁll, we're not living in an ideal state, are we?
A No.
Q Is it your opinion that the goals of Mount Laurel,

when it mentioned balanced housing, was to bring the
communities into an ideal state?

A Well, the goal of Mount Laurel, as I understand it,
was to provide the basis for the meeting of housing

opportunity, and one of the things that that decision

did state, and somewhat regretfully recognlzlnggthe abseﬁce
of any overall regional planning in this state, was that s
in the absence of such overall regional planning,’théﬁ,
yes, one of the means by which housing opportunity would
have to be met would be by trying to have each municipality
approach this goal of a balanced community.

Now, many municipalities may never quite reach it,
but as a reasonable goal to strive for, it's not unreasonabl

Q Dld it require the municipalities to provide every

type of‘ ;u81ng in order to reach that goal?

small lot szngle family homes and a variety of multi-family

homes is reprehensible or illegal or illegitimate, as you

Q Would you respond to my question now?

e.
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A In effect, yes.

e <. In other words, in your opinion, the Mount Laurel

case reqﬁires every municipality, in attaining the goal
4 of a balanced community, to have mobile parks, to have

small homes on small lots, to have town houses, to have

6 garden apartments.

7 A To the degree reasonably feasible. \
8 Q To the degree reasonably feasible. What do you

9 mean by that?

10 A What I mean is that in essence, what the%noﬁﬁt

11 Laurel decision means, I believe, is that the mﬂﬂiclpailtieﬁ
12 should start with the principle that they shoulgfstriveﬁg”
13 towards this balance and towards incorporationﬁéfJAilJ -

14 ’types of housing, and if need be, based on the various

15 circumstances I have described, that can be reduced

16 subsequently, rather than start with the premise they
17 shouldn't have any and be dragged kicking and screaming

18 each step of the way.

19l . . . In other words, it's a difference in premise.
,ib Q ”ﬁﬁ?n you reviewed the zoning technigues, or zoning
"211 for one of the prior attorneys who guestioned

22 %foﬁ,gﬁhich would be available or could be used by

23 municipaliﬁies so that they would not be exclusionary,
24 ‘kdid you exhaust the zoning techniques?

25 A I exhausted those that come to my mind at this time.
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I won't preclude the existence of others elsewhere.

I have nething to add on that subject.

Q F Déiyou know of any definition or formula accepted
in ycufiéield, whatever your field is, respecting the
developed community as distinguished from a developing
community?

A I certainly don't know of any formula. I know that
a number of people, attorneys, planners, judges, what not,
have been, I guess, playing around with alternative ways

of drawing this distinction, but I don't believ§3€§g1§§éfi

ey st

an accepted formula as such. '
Q And there's none that you can give at thgg‘time.#:3
A I -- well, I can not give a formula, beé;;se'it‘gﬁ
my experience -- it's my observation, based on development
experience in the State of New Jersey, that it is virtually
impossible to determine at what point a municipality is

developed rather than developing, because of the continual

process of development, of filling in, of redevelopment

19 ||  and the like.

fL %

,;é

‘that I am -- I find the notion of drawing a hard

- and fast line between the two to be conceptually unsound.

Q And it would have nothing to do with the amount of

vacant land in a community?

A No, because, you know, you can find a municipality,

say, with X amount of vacant land, where no development
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has taken place for the last decade ~-

9f¢%Q5*;, “#Why don't you give X a number. Go ahead.

A ﬁet's say you could find a municipality, for example
with lesgéthan fifty acres in devélopable parcels in the
definition that I mentioned -~ the DCA used earlier.

And in which no development of any significance had taken
place in recent years, and then you can find another
municipality, sharing the same characteristics, yet for
reasons other than the vacant land availability is engaging

in massive, extensive development.

2

Q Do you know of any community like that?nli

A Well, I can think of three of the four ¥;fwell, B

Ol 2

to provide background, one of the things which we studied,
based on building permit records, like, was which
municipalities approved multi-family housing in large

amounts during the study period, which in this case was

1965 through 1972.

And we discovered that three of the four municipalitigs,

being” the most multi-family housing in New Jersey during

FULRR]

that4pqr¥§§, were municipalities which contained small

of vacant land prior to the development of the
e

housing approved.

Referring specifically to Fort Lee, Hackensack, and

‘Lindenwold.

MR. BUSCH: Off the record.
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(Discussion off the record.)

e g (Afterddiscussion.)

A | ,So they say in Fort Lee that the corruption was
proposééééorruption rather than delivered corruption.
Minor distinction, I suspect.

Q You've rejected the standards set forth in the
quotation I gave you, I think on the record, with a phrase
that meant it was crazy.

A Precisely. Because it was too arbitrary.

Also, the notion of Brendan Byrne issuiggql‘
emefgency proclamation of this nature seems a l%ﬁﬁ1é fa:jﬁ
fetched to me. ~§  };}
Q Let's forget the emergency proclamation of it.

Is that what you were referring to when you said

it was crazy?

A No. The standard itself is too arbitrary’and
unreasonable. The overall context of the quote is even
more so. But even taken by itself, the standard that was
citgdmin>§he gquotation is too arbitrary.

:you have any standard which you can promulgate

art in the field in respect to the percentage

R g
of multi-family use a community should have?

A No. I don't believe that there can be a single
" standard.
Q In other words, it would depend upon the community?
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r_fpr Section 8, and construction of any such units?

20
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A It would depend on the community, it would depend

o . Y » . ] 1
need for housing in the area, the municipalities

Tyx
A

obligééﬁéis under a fair share program, and so forth.

o} And it would depend upon what land was available.
A And, of course, upon the available land in the
community and so on.

Q Do you know how many units have been built in New
Jersey under Section 8?

A I believe I answered that question.

MR. SEARING: It's been asl;eaand
answered. |
Q I'm sorry, I missed it.
MR. BUSCH: Could you answer it for
the record?
A No‘units have yet been built.
Q Do you know the time period involved from the date

of, let's say, an application to the HFA, an application

the beginning of construction?

ght. Let's say from the time the municipality
passes a resolution of need and says we're going to abate
taxes under a 6.2 percentage, to construction.

Do you have any idea what time that would be?

A I think it varies very widely, depending on all sorts




10

11
12
13
14
15

16

24
25

A. Mallach -~ cross 212

of factors.
v.“fihe nature of the goVernment housing prograns,
and alésjfhe changes that tend to take place during the
course éf?onés processing of onds applications, are such
that it's very unpredictable,

‘There have been cases where it's beeh perhaps a
year, a little more, there have been other cases where
it's been between three,’four years.

MR. SPRITZER: No further questions.

CROSS~EXAMINATION BY MR. BUSCH:
Q Mr. Mallach, I have several questions wié@fregarduﬁ
to cost figures that you've given previously. :
MR. CUMMINS: Excuse me.
(Discussion off the record.)
(After discussion.)
Q I believe you mentioned before, Mr. Mallach, that

you had spoken to at least one realtor in East Brunswick,

cat

is that right?

A W1i§;t's correct.

;Q,>¢;vf5§§“d° you remembey the name of the realtor?

A I stated that I do not, but that I will provide it
for you. |

:Q Did you speak to more than one realtor in East
Brunswick? |
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A As I believe I mentioned, it was Mr. Prior who

. -spoke £g¢ the realtors, and I can not testify specifically

exactié!ﬁith whom and to how many people he spoke, but
that‘i;éiil provide that information.
MR. BUSCH: I would ask,
Mr. Searing, whether you intend to call
Mr. Prior as a witness.
MR. SEARING: No.
Q Do you know whether your firm, Alan Mallagp;ln

Associates, ever received any writings from braokers %ﬁi

East Brunswick, or realtors?

A I believe the information was provided ov¥er the

teiephone.

There have been some limited written material, but
the bulk of it was through telephone communications.
Q To the best of your knowledge, do you know how the

question was phrased, and I realize that Mr. Prior was the

one who had the conversations.

x,%Prior was instructed to obtain as much information
* about the prices of vacant land through Multiple
.ﬂLi%t%?éig{?through any other information the realtors had,
to identify the cost per acre or per lot, as it was --
whatever it was listed under.

Q Did you give the instructions to Mr. Prior?

A Yes, I did.




O w & W N

-3

10
11
12
13
14
15
16
17
18
;;19
‘ ”20

21

23

24

25

the companion information, would indicate to be single

A. Mallach -~ cross 214

Q Did you suggest to him that he contact the tax
assessors. in each of the municipalities?

A No.

Q ' Do you know whether you or he or anyone else on
your behalf contacted the tax assessors to determine value
of vacant land?

A We did not.

Q So that the number that you have used to construct

your formula on cost is based in East Brunswick at least,

upon your understanding of information that Mr. ]

A

obtained over the phone from at least one brokeg,iﬁ:Eééﬁéﬁ

Brunswick, is that correct?

W

A That's correct.

Q Were there any other methods used by Alan Mallach

Associates to determine value of vacant land in East

Brunswick?
A Those were the only methods used.
Q Now, with regard to the work sheet which I've been

furnished by your attorney, the smaller one which shows

East Brungﬁick, it has land acquisition, 11 thousand dollars,

e that means per acre, in the R-1l zone, is that rightﬂ

A That's correct.

Q And then for the R-2 zone, which, by referring to

family, 20 thousand square feet, you have a number 30 thousan

ol
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per acre, is that correct?
'&f«%ﬁw'»‘gxﬁit's correct.
Qo %ﬁg‘ any attempt made by you to deterﬁine why there
was a'é;§£ differential between R-1 and R-2 in East
Brﬁnswick?
A No, there was not.
Q and back to R-3, you have a figure of 12,500, is
that correct?
A That's correct. - ,
Q And R-3 is roughly one-third acre or 15 #égusgﬁé°;;h(
square feet. ” |
A That's per lot. ;
Q That's per lot as opposed to per acre? :
A The figures provided here are all per lot, per unit.
In the case of the R-1, the conventional R-1, the per unit
and per acre costs are essentially the same.
In the other case, of course, they're not.

Q Are you saying that a half acre lot in an R-2 zone
WQP;@E t- 30 thousand dollars?
A - saying we got that information. In practice --

- Q:gé - I want to know what that information means.
A Okay. I would suggest that in this case, because
that 30 thousand dollars is substantially in excess of the
vgeneral pattern that the other values illustrate, I would

be likely to make an assessment that that land was -- either
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, y’qu‘.s_l;eet without the opportunity for explanation.

Q I'm trying to say, am I reading it right as it's
. written?
A All that can be read into this is that we were
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had some special feature about it, tending to increase

. ggcause it's not consistent with the trend in the
other ééiues given.
Q Well, aside from getting down to net lots per acre,
if we assume that R-2 in East Brunswick is half acre, could
I assume from these numbers, with no oral testimony to
clarify them, that that land goes for 60 thousand an acre

in R-2? If there were no further clarification?

A A work sheet of this nature is not dete%é&»‘“

0 Mr. Mallach, I'm just asking for an expign&tibﬁ;
If T were to read these figures, without haviné%jou expla%h
them to me, would it not be reasonable to assuﬁé,‘basedﬁﬁ
on what you've said thus far, that in an R-1 zone, which

is one acre, a lot costs 1l thousand, and an R-2, which

is half acre, a lot costs 30 thousand, and therefore I can
assume that the acre costs 60 thousand?

A No, because it is not reasonable to interpret a

This is not a formal report. Certainly looking at

i ~;i;i§d of itself, that is a conclusion that someone

could draw. It's a rather debatable conclusion.
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A No.
Q You haven't.
A I have not.
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informed that there were -- that R-2 lots were being

éVin East Brunswick Township for 30 thousand dollars.
‘rke inference that there zr  R-2 land generally

sells few 60 thousand plus or minus dollars in East

Brunswick Township is an inference which can not necessarily

be drawn.

Q Then I won't make that. But, I can draw the

inference a half acre in R-2, for the purpose of the

work sheet that you have furnished, would go at 30 thousand

dollars. |
A That there is such a half acre lot or loéébiﬁAﬁést*;
Brunswick.

Q Is that an indication there might be only one,}but

most of them have a different value?
A It's an indication that there might be one, period.
It is not an indication as to what others may have.

Q You've used the indication there might be one as a

I've done nothing of the sort.

¢”§L§ptn't you used that 30 thousand dollar figure for

anything?
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. ‘About as-a 15 thousand square foot, or in general terms,

You didn't have any odd cents, did you?

A No. This refers to -- no. The odd cents come in
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Q Now, with regard to an R-3, which we've talked

one—thiid;acre, you have 12,500 per lot, is that correct?
A Yes.

Q So I can make sure I'm reading it right, R-4, a
guarter acre, ten thousapd square feet, you have 12 thousand
to 16 thousand five hundred per lot?

A That's correct. |

Q Going down what the figures mean in the second
column, were you able to determine it right daﬁ&f%b?ﬁﬁ;;%

penny, so things like 25 cents ~-- *ir

A This is a result of an excess of zeal.
Q On whose part?
A Myself and Mr. Prior's.

Because the figures that go into the formula tend
to start out at, say, X cents per square foot, or whatever,
you get some very bizarre results when you multiply them
out for the number of square feet, or whatever.

in practice, obviously, these things should

_”iKQIEn't you talking earlier today in terms of rounded

NERaE

off. figures per square foot, you used 17 dollars, 19, 23?

not in the construction costs, but in the costs of specific
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components of the site improvement.

ffj‘Li?Iican give you some examples of what I mean by this.
Q Ev;n in your percentages, you only had flat
percent%ées. You didn't have percentages plus decimal, did
you? For the cost and overhead or the lot improvement?

A Yes. When I was -~ when I was giving examples

this morning, I was rounding, the amount of time that would
have been involved in multiplying 13 and a half percent

times two-thirds of a year times whatever, in this kind of

a situation, is excessive.

The figures for which we have it detailed, brﬁﬁe&, .

down numbers, are those figures that have to do’%ith a -
specific sub-category, if you will, of site impgégéﬁeﬁééj’
categories.

I had a piece of paper with them all broken out,

if you'll excuse me for one moment. I'll explain what I

mean.

For example, the cost of water distribution to

}thelgite -- not to the site, into its building, running

the wagnr;pipes and so on along the subdivision and into

_the buildings, was estimated by the Home Builders, and

this is their raw data in this case, five dollars and forty

cents per linear curb fooﬁ.

'Q Is that Mr. Sendelsky?

A This is the data that was provided by the New Jersey
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Home Builders;, based on Mr. Sendelsky's analysis,

ect.

~%;ﬁ@w, the point of these exact numbers, and I do
recognize that they look a little silly, is that they

result from the exact multiplication of such detailed

factors times the number of feet involved.

7 So that these do yield exact numbers of that sort.

8 Especially one problem, for example, the cost of clearance
9 of a treed, or preparation for construction for improvement
10 of utilities is given at 25 hundred dollars anzgéraﬁj’wl

11 Now, one of the problems is that when yoﬁi éﬁezﬁ?
12 say, a fifteen thousand square foot lot, and ypgfﬁivide‘ f;
13 that by a figure based on an acre, you come out'witﬁ é

14 rather odd fraction.

15 It's those kind of fractions that are réflected.

16 Q " If we take an analysis, the land acquisition column,
17 which on everyone's list would be column numbef 1, in

18 effect you've gotten some telephone information, or at

19 :;‘lga?t”§§'E° East Brunswick you have, is that correct?

A :;'s correct.
:;2i, !ﬁQia a‘qulot improvements, you've taken that information
22 frsm fheyNéw Jersey Home Builders . generally?
23 ,A Yes.\
24 ’Q And for construction costs, where have you generally
25 gotten that from?
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A Again, using the figure from the New Jersey Home

B Builder®s. current construction figure in central New

Jerseygifbr raw construction of single family houses.

Q Aﬁd did you multiply that by the minimum square footfgg
permitted in each 2zone?

A That's correct.

Q So that for East Brunswick, the various options of

cluster, R-1, R-2, together with standard R-1, R-2 and

R-3, all come up with a house costing, construction costs

only, of 34 thousand.

A That's based on the minimum floor areakrééaiteﬁeﬁti
of 15 hundred square feet.

Q If I wanted to figure out the least expensive housé
I could build in each one of those zones, I would simply
add up across columns 1, 2 and 3, and that would give the

minimum cost.

A Plus the other costs I cited, having to do with

carrying charges, fees, profit and overhead.

_Hﬁﬂﬁiinitely.

Q Okay. Now, if we assume, when you were talking this

’morning on land costs, and you gave ranges of 20 thousand

to 50 thousand dollars for lands zoned as garden apartments,

if we assume that a municipality's costs are higher than the
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average that you used, and correspondingly the costs of

L

. all of: these units would go up also, is that correct?

A wﬁgll, whatever the land cost actually is, that

costqugifactor in, certainly.
MR. BERNSTEIN: I hate to break in,
but the help leaves at four, and I would
like a copy of any reports that this

witness hasn't supplied to us, so I wonder

if we could have a Xerox made on the notes

that he's commented on. - ¥

I don't want to see the nﬂfts:gﬁ‘tﬁ;&’
other communities, but there areié;teé‘ |
that he's referred to. |

MR. SEARING: They were noticed about
that.

MR. BERNSTEIN: The notes that
he's prepared. I'm not interested in
Sendelsky's report. But, whatever he's
done. Because he has refefred to notes.

THE WITNESS: Okay. I prepared a

table, which provides information in
Sendelsky's report, in somewhat ﬁore
concentrated form.

In other words, instead of having --

as you know -~ this report provides the
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information, there will be a page or a
couple of paragraphs devoted to each subject
and then it will go on to the next one.

I have a summary table which puts that
all on one page,‘which certainly -- which
is what I've been referring to.

MR. STONAKER: Is that something you
applied factors to?

THE WITNESS: ©No, this is not applied
factors. It merely takes -- whaéﬁig isy
it takes the figures from Sendelaggig*igﬁégg‘
and says, based -- since they are%based‘oﬁf;
acreage, or linear feet, it then éfﬁnsléfé;%
them into feet -~ into costs, based on lot
size and frontage, just a direct kind of

mathematical thing.

If the frontage is X feet, then we také--

it's the basic cost times X.

MR. BERNSTEIN: I didn't want to
interrupt Mr. Busch's cross-examination. If
you would just supply them to our brother
from Metuchen, whatever you've érepared and
planned to testify from. If it's only this
one sheet, fine.

THE WITNESS: This is another summary
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sheet having to do with the costs.

MR. SPRITZER: It's got --

THE WITNESS: 1It's selective.

MR. BERNSTEIN: Is there:anything else?‘;
It doesn't have to be mathematics.

Field notes --

THE WITNESS: We don't kéep field
notes. |

MR. SPRITZER: Your love notes, too.

MR. SEARING: The Notice d{}bgpositiqms
did not specify this. g o

This is being supplied, nq§~asifofmai
reports, but as working papers of the M
expert.

THE WITNESS: To the besﬁ of my
knowledge, everything else is merely
secondary material.

I mean, for example, I believe you
mentioned earlier, when the question of
housing need camé up, you have the Xerox
copy of --

MR. SEARING: They have all that.

MR. BUSCH: Off the record.

(Discussion off the recora.)

(After discussion.)
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‘of Basf’Byunswick during the past five years.

‘A No, I do not.

A, Mallach - cross ‘ 225

Q Now, what I was getting to, Mr. Mallach, was

of thé cémponents of total cost of multi~family housing,
you_gavéfus a range of between 20 thousand and 50 thousand

an acre, is that right?

A That's correct.
0 Where did you get those figures?
A That was a very rough estimate based on impressions

used for the purpose of providing an example.

Q Is it fair to say you more or less pluckgﬁ?ﬁggﬁgJ:v

from mid-air? T ”f%ﬁ”.fy
A No.
Q Where did you get them from?

A From experience, observation based on éxperience.

Q Do you have any knowledge as to what ahy parcel of

land has sold for in the Township of East Brunswick within
the past five years for multi-family?
A I do not have specific knowledge of the sale of any

parcel of land sold for multi-family housing in the Townshipg

you have any knowledge of the specific sales price
of éﬁy:parcel of land in the County of Middlesex in the

past five Years, with regard to multi-family housing?

Q You have given us an entire formula today based upon
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provide reasonable estimates of the wvalue of vcacant land.

Q And you don't have them here today.
‘A No, I do not.
Q Do you know how many realtors were consulted by your
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impressions --

o, I have not. I have made it very clear exactly

where,kgiihin the workings of the figures I cited, you
would*fiétor in whatever land cost you chose to factor in.
The formula and the principles that I provided are
applicable to ~- are easily variable on the basis of any
land cost that you chose to cite.
I indicated myself how they varied sigﬁificantly,

based on alternative land cost estimates.

Q Do you have any documents in your file wﬁifﬁ%fﬁ"

which will prove the value of land or vacant la§§.fﬁf

Middlesex County?

A Which will prove --
0 The value of vacant land in Middlesex County.
A I think I have enough documents in my file to

Q What documents do you have?
A I'm referring to the information -- well, I don't
k&ow -- %Eey‘may or may not meet the definition of documents

| information which was provided by the realtors,

looked at, I consider adequate to provide and

make an assessment.
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firm in order to arrive at value of land cost?
& 7 T"nave already said that I do not have that
inform;tion but will provide it.
Q - fjasked if you know how many realtors were contacted

not if you have it.

A - No, I do not know the answer to that question is
7 what I'd said previously.
8 Q If, in fact, your cost figures are low as to land,
91 or if, in fact, a particular town is above the median
10 figure you used, that would drive up the costf?ﬁ?ﬁégéing,{
11 is that correct? £ 2
12 A The cost -- an increase in the cost of land wouléi¥
13 || drive up the cost of housing, yes. i
14 - Q If it were determined that vacant land‘in a given
15 municipality was not developable, because of environmental
16 factors, flood plain, and the like, but that a certain
17 density had to be met, would you consider recbmmending
18 mid-rise or high-rise apartments?

think the premise of that statement is rather

have

should have

22 to be meti;

23 Certainly in any given site, the density of that
24 site should be what is appropriate, rather than an abstract

25 objective of having a municipality developed at a certain
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average density.

hoﬁsiﬁé;fincluding garden apartments and town houses.
You reééﬁmended densities of 12 to 15 for garden apartmentsﬁf
as not being excessive and you mentioned 6 to 10 in
suburban communities for town houses as not béing excessive
A That's right. |

Q If a municipality could not support thé number of

units which a court determined it should have by garden

apartments or town houses, would you under any éf?e& set‘J

of circumstances recommend mid or high-rise apartments? &

A I suspect there are circumstances whenitbgt‘wculd¢-_

be appropriate. For example, certainly in one category,

that of senior citizen's housing, the HFA has,éfor example,
adopted a policy which, I think, is an eminentiy reasonable
one, that -- that senior citizen's housing should be either

one story housing or elevator housing, but that it makes

little sense to provide walk up apartments for senior

Sa “that, if a site was not suitable for one story

pggsigg,}ﬁ# if the land availability was such that only an
insignificant amount of housing could be provided that way,
it would be certainly appropriate in many areas to meet

senior citizen's housing needs through the construction of

mid or high-rise apartments.
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Q Would you limit mid or high-rise apartments only to

countY?f
A | L If at all possible, yes.
Q If the cost of land were so high that the only

way low and moderate income housing could be built

would be by an increase in density above 12 ﬁo 15 units
per acre, would you then consider recommendidg a verticle
rise, mid or high-rise?

A Under duress. I think the policy enunbﬁ“

Congress was quite réasonable. Under the Houé*V |
'74, Congress stated that federal housing moneﬁ:t;ubéidx /
money, should not be used to build housing for families
with children in buildings of more than three stories,
unless excessive land costs and the lack of feasibility

of doing -- of doing that made it necessary td‘go higher.

I think if there was a finding that the housing coulﬂ
not be provided otherwise, it might be necessary. I find

it unlikely, however.

¥, with regard to the square footage that you

ried "this morning for multi-family, and I'm testing

my memory, did you say that for a one bedroom garden apartmen
six hundred square feet would be adequate?

A Yes.

Q For a two bedroom, eight hundred square feet?

£,
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- Q@ v . And in a two bedroom, you visualized a family of

,/ggafgaepg, and any form of social breakdown or disorganizati

| supsﬁgntfate such a point of view.

use in a multi-family dwelling project when you have
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A Yes.

four li#i#g comfortably?
A  !§1a geneial rule, no, but under some circumstances,
if the children are small, hopefully not as a permanent
housing choice, but, yés. As a reasonable oné.
Q Have you considered any of the consequences of
having a family of four reside over a long term in a
garden apartment having eight hundred square feet?
A You mean crime, family breakdown, promseuity, inces'd
and that sort of thing? AT e
Q You name it.

Any of those factors. Have you considered those iﬁ
arriving at an acceptable minimum square footage?
A I believe there is no connection that's been
established by social research, and I believe I'm familiar

with the area, that shows any basis for drawing conclusions

from the number of square footage, square feet in a given

tere is no experimental evidence whatsoever to

Q Have you considered the need for active recreational

reduced the square footage to 600 and 800 and a thousand?

In other words, a means of release or the means of

on.
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Q I would like you to define or explain two terms you'sy
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the people living there to have an environmenﬁ outside

A Qﬂgxtainly.

Q Naéé you recognize that certain active recreational
uses are necessary for a garden apartment complex?

A No. I recognize that certain active recreational
uses are necessary, or at least highly desiraﬁle, for
many people. I don't know that these necessaﬁily have

to be provided in each garden apartment complex or in each

unit or whatever.

0 But, you accept as a legitimate zoning}ugé;tgél“;fﬁ
provision of, you mentioned tennis court or alsgimming i
pool, perhaps. .

A I would argue that by and large, the prbvision of

such facilities, particularly in areas where people of

moderate income and low income live, should be an appropriat

responsibility of the municipality.
Q And if a municipality required a certain percent

gg‘the raw acreage for recreational space, you wouldn't

inherently discriminatory, would you?
it could be shown that that provision did not

make the provision of the low and moderate housing more

difficult.

used in your report, and prior testimony. Can you tell me

e
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limited in-roads in what I referred to as the moderate

subsidized need, but substantial in the moderate conventional
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what rent skewing means?

percentéaa of the units in a development are subsidized,
or theif rent level or cost, what have you, is reduced,
by virtue of spreading the difference between the reduced
cost gnd the actual cost over the remaining units in the
development.

Q So that some of the people in the development,

in effect, subsidize some of the other people.

A That's correct.
Q Do you conceive that even by getting ridﬁéf,aii  1;5
the exclusionary factors that you've mentionedfé;hat muq&%
of this housing could not be built for low-incéﬁéréeopleg
unless there was some form of subsidy?

A That's correct.

Q And if there were no subsidy money available, no
matter what the towns did, the housing would not rise.

A Some housing.

% beliewe I distinguished in each case between the

-

diffe:egﬂ?groups. To reiterate, in the absence of

':;iwgra municipality could make very limited in-roads,

if at all, in the lbw income need, modest, though still

need. Distinguish between the three.
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Q On a term referred to in your outline of testimony

' dre ééqé;initials which are MPMPDU.

A gés. That is a term which, in fact, your mentor,
Mr. Roséfgas been very fond of using.

MR. SPRITZER: I object to that.

MR. BUSCH: I object to that as being

my mentor, because he‘'s not.

Q Anyhow, what does that mean?
A It is shorthand for minimum percent of mq@grately<,
priced dwelling units. i

Q What does that mean?

A Again, it refers back to the kind of ordinance
that I described in the case of South Brunswick.

Q Is it a bonus incentive - kind of thing?

A It can include -- in the most primitive form it
can be a straight requirement. In the more sophisticated

form, it can provide density bonuses, ineentives, quid pro

gquos and so forth.

?quiw, %®: you generally familiar with recent studies made
by the Cehsus Bureau, which received prominence in the New
York T

concerning an out migration from the northeast

toward the sun belt?

A Yes, I am familiar with those studies.

Q Are you generally familiar with any revised studies

by the Middlesex County Master Plan as to densities, growth
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Q. ;gﬁéﬁld you feel that transportation of a public

A That I'm somewhat ambivalent about. I should point
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and jobs in the county, within the next twenty-five years?
o fgﬁhile I realize you're not being produced as a
witneéélﬁreparing a model or a formula for fair share,

you did indicate before that there certainly is more than
one type of formula,’is that correct?

A That's correct.

Q Have you ever attempted to construct a formula,

plugging in factors to come up with fair share allocations?

=

A I have, I would guess, played around wif

the factors.
I've never systematically attempted to égﬁéﬁruct‘V?

a formula. - |

Q Have you ever attempted to project which factors

would go into a formula, without coming up with bottom

line numbers?

A I've looked at a number of the factors, ves.

Q Would you think that availability of jobs would be

nature would be a valid factor?

out that one of the problems of the fair share formula

approach, or with any kind of formula, is that the more
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factors you put into a formula, the more meaningless

smush together.

4Sééeven though transportation certainly has some

bearing, my impression is that the bearing is less significant

than a number of other factors. So I would give it
relatively little weight.

Q If you were constructing a fair share formula, would
you be concerned about the soil and the sub—soillconditions?

A To the degree that it was reflective of*fgfﬁ"k

factdr, which is a crucial element in a fair sﬁg;é
formula, which is a reasonable assessment of thé amoﬁnt;é%f
land that is both vacant and reasonably developablé for
the different types of housing needed.

Q And in determining what was reasonably developable
for the different type of housing needs, would you then
look at the condition of the soil and the sub~soil area?

A Yes, I would, even though I suspect that questions

Qfﬁggil@ d sub-20il conditions are usually an issue, not

6r the basic developability, but for the specific
Q. Do you have any knowledge of geology or substrata

A I have a limited amount of knowledge in that area.

Q Are you familiar with water recharge and intake areas]

A4
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Q Would these be factors to determine if land was

- we have to also upgrade the roads to carry the additional
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developable? Would you consider these factors?

A Yes.

Q Do you have any specific knowledge of any of these

factors in any of the towns in Middlesex Countj?k

Is it fair to say that by increasing thegcahstxucéién
of multi-family housing, we would also wind up iﬁd:eagggg
the construction of roads and highways?

A Not necessarily.

Q If we increased the density in the suburbs, will

traffic?

A It would depend on where and when and how. If you

roads ang ﬁhe congestion of the roads varies from location

Certainly some construction of multi-family development
in the future will undoubtedly result in the upgrading of

roads and highways, just as will construction of industry

and offices and single family homes.
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Q Do you see any connection between the increase of

in the#Sﬁate of New Jersey?
MR. BUSCH: Off the record.
(Discussion off the record.)

(After discussion.)

Q Do you understand the question?

A I understand the question.

Q Let me give you some foundation for thatﬁqggétion.
A Please do. '

0 Have you read any recent studies which iééicé%é

that New Jersey is the state with the highest iﬁg%@enq@wdéi
Cancer in the United States? |

A I think I noticed something to that effect.

Q Well, did you notice anything which may have pointed

out that Middlesex County is the second highest Cancer county

in the state?

A No, I didn't notice that specific, but I'm willing

MR. BUSCH. No further questions.

CROSS~-EXAMINATION BY MR. JOHNSON:

Q I just have two questions in reference to Danny, who

can't be here tomorrow.

For the Borough of Middlesex.
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Have you personally examined the Middlesex Borough

A lﬂet me refer to the chart. I believe my associate
looke&;at»this ordinance.

Q And did either you or your associate ever: make

an inspection of existing land uses in Middlesex Borough?
A No, we did not.

Q On your chart for Middlesex Borough, you have the

land acquisition cost shown in the R-75 zone at 16 thousagd

dollars.

Is that a per lot cost?
A I assume it is, yes.
Q And was that figure obtained from conversations

that somebody in your firm had with a broker in Middlesex

County or Middlesex Borough?

A That's correct.
Q Do you know the name of that particular broker?
A No. I will provide counsel with a list of all

: may refer to the other chart that you had for
gh of Middlesex which sets forth the different
zoﬁes witﬁin the Borough of Middlesex, you have two columns
designated as 7 and 8 on that particular chart, one entitled

vacant land and one entitled vacant land DCA. Indicate what

the difference is, please.
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A The first column, 7, was put in there in the
anticipation that there was information from the
intefrogé?ories to be entered in that column.

‘The column 8 in the absence of that information,
column 8 provided the apparently -- well, not apparently.
It provided the information in the DCA study that reference
was made to earlier.

‘Since in this case it was not clear from the data
in the DCA study, which of the variocus of the three single

family zones cited here the land in the brackets?, ‘gtaiﬁéd

to, it was just put in these general brackets t¢ éflud& By
that it was in -~ it could be in any of the thrée zonés.’ﬁ
Q Number 8 indicates information that was taken from

the DCA report.

A That's co}rect.

0 And number 7, which doesn't have any information
contained herein, would indicate land perhaps that is not
developable, that is vacant?

A . No. If we -- no.

MR. SEARING: Let me interject.

The fact that there's no information
in column 7 indicates that there was no
response to that particular inquiry on
plaintiffs' interrogatories submitted to the

borough.
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1 I would have to check the

24$~“ A interrogatories as to why that was so.

3# T T MR. JOHNSON: I'm just trying to
i4 ascertain --
5 MR. SEARING: Just wasn't any
6 information provided, for a variety of
7 reasons. It's just not there.
8 Q Again, back to the chart that shows the different
9 costs, Mr. Mallach, in the Borough of Middlesex, you have
10 indicated the pe? lot cost of 16 thousand dollarsfihft§§~§ﬁ
11 R-75 zone, but you have nothing indicated in tﬁgiaghéfj"
12 zones that you have listed there. | -
13 Does that indicate that you haven't recei;éa‘anyigg$
14 information with respect to land sales in those zones?
15 A That's correct.
16 Q And with respect to projected costs for developing
17 land in those different zones, I believe your testimony
18 was that if you added columns 1, 2 and 3, you would not

come up with your total, because they do not include the

- aiE e

“V““CéffYﬂf’ €harges and the profits that you've indicated on

th¢ othg estimony today?

THat's correct.

Qo And those figures would have to be plugged in here

‘to come up with a total cost for developing.

A That's correct.
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The chart, which I believe is being Xeroxed or

~ ~distxibuted or something, does have some -- is that it?

Yes. I prepared a chart, which is being Xeroxed,
whiggapfSVides illustrative examples, not for all
municipalities, but just representative examples of how
some of the additional costs could be factored in. And

this is being duplicated now.

MR. JOHNSON: No further questions
at this time and would reserve my right to

continue tomorrow.

(Discussion off the 1:'ecord:)"’i\'i

(After discussion.)

CROSS-EXAMINATION BY MR. DAVIDSON:

Q Mr, Mallach, I have a few isolated questions I'd

like to ask you concerning your testimony, concerning

Helmetta.

First, on a general basis, you testified before

) ,,quncerniﬁgfthe impact of land costs on construction.
200

ﬁéﬁld it be a fair statement to say that it costs

: msre~td§ﬁﬁild vertically than horizontally?

A The direct construction cost -- well -~

Q And my question. Does it cost more generally to

bukld a high-rise than a low-rise, for the same number of

units?
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Qe All right. So then wouldn't it be possible to

‘in mind for the municipalities who are the defendants in
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A As a general rule, yes.

draw an inference that land costs are more or less a
lesser;significant factor than most of the other factors
that you discussed before in construction?
A Not necessarily.

For example, you say it may cost more to build
vertically and horizontally, which in terms of construction
cost is certainly true. But if the land costs are such,

they reach a certain level, it can be -- it can .cz

out all of some of the construction costs by Vlrﬁm

having a substantially greater number of units to dlstrﬁbnte

the land cost over.
So, again, it's hard to generalize.

Q Are you familiar with public housing that's been

put up in New Brunswick and Perth Amboy?

A Not all of it, but I know a couple of the developmentsy,

at least just visually, not in ény detail.

Q Have you seen the projects in New Brunswick and

Q Is that the type of public housing that you have

this suit?
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A I would like the record to show, and I am quite

or use&tﬁhe term public housing.

‘éi;am referring to subsidized housing, built by local
community sponsors, or by developers, under different
rules, regulations, procedures, et cetera, et cetera, than
the federal low rent public housing constructed by housing
authorities under the Housing Act of 1937, and I think the
basis for comparability is very limited. I would be glad

to cite a large number of representative non—pﬁb

subsidized housing developments that I believer:

very sound social environmental and visual asseggito a",&:
community. |

Q For the sake of brevity, at this time of the day,
would you compile such a list for all attorneys of record
and furnish it to us?

MR. SEARING: Well, that's fairly
far down the list of priorities. He's not
being asked to -~ by the plaintiffs to provide
examples in that area.

If you want to, we will provide it,

but I would strenuously object to any motion
that because you didn't have that information,
you weren't prepared. That's just an extra

added burden on Mr. Mallach. It's up to you,
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1 Alan.
*n?Qy§,mr¢IQwould appreciate it.
A i:fa; you and Mr. Davidson --
4 Q ﬁéﬁid you be able to give us an opinion at this
5 point as to what can be done, what has been done, in order

6 to prevent a repetition of the urban blight that has

7 occurred in such communities, Perth Amboy, New Brunswick,
8 and other areas where such projects exist?

9 A That question can not be answered succinctly.

10 However, I think the most significant aspéééfééi;:
11 the urban Hight that has occurred in commnnitiéggiéke -

12 New Brunswick or Perth Amboy, has to do with a é@ﬁbiﬁatioéi
13 of social and economic factors that have accumui;Eed évef'%
14 many decades, not least of which is the consistent flight
15 of the more affluent flight of the people to the suburbs,

16 the ratables to the suburbs, and the abandonment of the

17 cities by the suburbs, in te;ms of both their fiscal plight,

18 as well as the social problems they contain.

19 o iﬂg‘can go on at some length along this vein.

jiO i‘Q | :D& you believe that if low income housing was

%21‘ bg%;t i hat we refer to as the suburbs in Middlesex

22 Céﬁnty; that a similar phenomenon would not occur?

23 A I beiieve that if modest amounts of low income

24 'housing, p;operly planned, designed and managed, were

25 distributed in the suburbs of Middlesex County, that there
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Q We're assuming that that's been defined and it's been
established.
A No,because the way in which you put the question
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would be no appreciable social environmental or other

Q Would you define modest for us, please?
A » Modest, I would define on the basis of a fair share
formula.

Numbers of low income people, as a share of the
total population, are not so great that if a reasonable
fair share formula was arrived at, the burden, quote unquote,
on any individual municipality would not be unreasonablé.

Q You refer to fair share. If we take a

town, and I'm not saying any exist, because yoﬁ

one that's doing the analyzing of all the ordln ces but :

in any municipality, if, using the factors that you ve“”
used, you have determined the ordinance to be exclusionary
and the municipality to have exclusionary features, but

in fact when other factors are looked at, the municipality
does provide its fair share, then is it your testimony

that it is still necessary for that municipality to change

its zoning ordinance?

isibly. I think the problem lies with the question

%inition of the word fair share.

leaves a substantial problem there.
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Specifically, fair share, as you're using the

“term, s a static concept.

‘Tﬁ&t there is a certain -- there is a fair share and
that iéi%éﬁe, and then the world goes on, but that piece,
that municipality, that area is taken care of.

Fair share is a dynamic concept. Housing units age,
they are replaced, they are torn down, they burn down.

Families move into the area, jobs for lower income
people are created, et cetera, et cetera.

Fair share -- there may be a municipality%éi.

contains a substantial percentage of low and mof
income families. However, that does not relievéatﬁe
municipality of the responsibility of, at the vefy(leaéf;ffﬁ
engaging in activities to maintain the gquality of its
moderately priced housing stock, and possibly replacing
that stock as it deteriorates or becomes obsolete, or
extending it, depending upon the amount of vacant land or
the fiscal capacity or the size of the need.

So ; don't think one can think of fair share as

which is and is not. 1It's a dynamic process.

uming that it's a dynamic process, then is it

possible for a court, in your opinion, to fix a fair share

for any given municipalify at a point in time?.

A No. What the court could do is to fix what one

might call a fair share program, as an objective, over time,




PR V™ N

(o))

10
11
12
13
14
15
16

17

18

23

24
25

A, Mallach -~ cross 247

based on the need over time.

;’Eﬁf example, during the next ten years or twenty
years';f;fifty years or five years.

fﬁese are our goals. In terms of both maintenance

of the existing housing stock and construction of new
housing units.
Q And if the parameters were to change within that
time period, should that fair share be reviewed daily?

A Not daily, but certainly there should be some

time period at which fair share must be reviewe
by essence, the whole concept is based on some'ﬁéw ﬁr

projection. And, for example, the number -- théfjob

growth in the county, or the region, however definéd, i§
a factor that may be relevant to fair share.

Today we can make certain estimates of what it's
_going’to be like for the next few years, but that could
change. So it does have to be reviewed maybe every five
years, maybe every ten.

leads to my next question.

~fair share is a dynamic concept, and it's subject
review, and you say that you've made no étudy
bf%éemagd fbr housing within the county, then do we have

to take, from what you've said already, that building should

be done on speculation and hope that pe@ple are around to

fill the spots?
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A

2 -..I'mean, the fact that I have not done a study of
housing aemand in the county does not mean that such a
study can not be done with a reasonably high level of

precision and accuracy.

fair share program that's going to be obligatory in any

sense is determined, there has to be such a study.

Q

A

with a lot of the materials that have been providgd thr
the state, some stuff from the county, and I believe
that the data, the information is there and would not be

a tremendous job to do such a study.

suspect the County Planning Board may have. They have

done studies of just about everything.

Q,

- o§ me one of your work sheets which has a few representative

or arbi!
ugde;3{}p*different column heads.
projected cost for a one family structure, within that

town, for a particular zone? Residential zone?

A

Oh, certainly not.

I think certainly before any final and conclusive

Do you know if one has been done?

I do not know. I believe that -~ I'm fagzl’ar’

But, I do not know whether one has been done. I

Finally, with respect to Helmetta, I see in front

-

towns listed here, with various numbers,

Correct me if I'm wrong. I assume that this is your

Rather than projection, I would say estimate, but yes|
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~of Helmetta, it would cost approximately 53,210 for a one

A I looked that up at one point.
Q What did your investigation reveal?
’Ah ~ As I recall -- I don't recall the assessed value

i_ as su 5ut the equalized market value, the assessed

value,giggs the assessment ratio, was somewheres in the

“on the market for approximately how much, in your opinion?
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0 So is it then your estimate that in the Borough

family House to be built?
A ~If built under normal -- if built in the zone,
in the residential zone, under normal provisions, and

circumstances governing, conventional or speculative

home building.

Q For what size home is this?
A One thousand square foot home.
Q Regardless of how the rooms are'allocate&

the one thousand square feet?

A Certainly if there was really unusual fé&tﬁfes, i

might have an effect.

But, using regular, conventional layouts.
Q Are you aware of what the current assessed wvalues

for one family homes are in the Borough of Helmetta?

area of thirty thousand dollars.

Q A home of 53 thousand plus dollars would have to go

A This is what it would go in the market for. This




10

11
12
13
14
15
16
17
18
19

T2l

23

24
25

A. Mallach - cross 250

includes a profit.

'+ s Column 9 is estimated eight percent profit.

Q Ig,there any reason why this figure is approximately

RN
LAy

Zseventy'pércent higher than the figure which you said for

the existing housing in Helmetta?

A Well, basically what it suggests is that given
today's costs and given Helmetta Zoning Ordinance, it
would not be feasible to replicate, the existing housing

stock of Helmetta, under the ordinance, current cost

levels.

2

Q May I assume that for Helmetta, this is gggﬁd»upon;f
a lot size of 150 foot square? i

A Well, again, in this case, an estimate wagymade of
the lot size, based on -- the information we obtained

from the realtors was that lots, building lots of roughly
similar size in South River, Jamesburg, I think there's

a notation to that effect, run around twelve, five.

So knowing that the house values in Helmetta are

. Somewhat .lower, I argued that the lot value would be

somewhat lower as well and chose a figure of ten thousand

~dollars ‘for land.

Q Were any real estate brokers in Helmetta contacted?

A Again, I don't know specifically, but I would

doubt that. I mean, again, you can apply any value that

you're familiar with for the raw land cost.




N

10
11
12
13
14
15
16
17

18

19
20l

21

23

24
25

- ang every broker that was used in arriving at your figures,

o w & WM

A As a general term, yes.
Q Can you tell us if you have done any field work with
‘ this case, other than working in your office,

: A;
e N
i

Q Would it be fair to say, with regard to this case,
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Q ~ Would you please furnish for me the name of each

from é;;éh you based your estimate for Helmetta?
A —éi?have already, I believe, stated three or four timegu
that that would be provided.

MR. DAVIDSON: 1I'd like to note for
the record, I'm leaving at this time, but I
reserve the right to ask further questions.

(Discussion off the record.)

(After discussion.) SN O

CROSS-EXAMINATION BY MR. BERNSTEIN:
Q My name is Dan Bernstein, I'm here represénting
Piscataway.

Can you tell us, Mr. Mallach, if you're familiar

with the term field work?

correiéf ng statistics that have been done by others?

. We have done no direct on-site examination associated

with these»forms or charts, whatever you call them.

that you've done no direct, on-site examination of the

properties in Middlesex County?
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A That's correct.
ZOni£g féfers to a practice whereby suburban municipalities
excludéiiéw and moderate income families?

By means of zoning.
A That is the general practice. One could argue that
other groups are sometimes excluded, small families,
single people, senior citizens. But excludes some
population groups while providing for others.
Q What I'm interested in is whether or not5é§§¢?ej"§
developed, or based your analysis on any income ffﬁﬁféé;fw}
showing that Middlesex County in general, and t§§?'
municipalities specifically, have a different ecgﬂbﬁic -
and/or socio-economic make up than the other counties in
its region.
A Well, I've cited;thé figure about the estimated

income. I have received, along with, I think, all the

attermeys in this case, a sheet which provides a tablulation

fromﬂthe '70 Census of low and modegrate income housing --

&géff;ikr and moderate income families in Middlesex Coynty.
tave the information from the housing need, which
is\ézso b&*low and moderate income.

- So that there is certainly a substantial low and

moderate income population in Middlesex County, and we

have a reasonable assessment of what the incomes in this
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A Not necessarily.

‘would..i

,szQJﬂ;ncq@B* milies as, say, Somerset or Morris, who presently
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case represent, and so knowing this, I suspect it's largely

as to whether it varies from the make up of our

countiesi
Q léﬁf'questionbis, have you compared, or do you know
of studies which have compared the low and moderate income
make up of Middlesex County compared with its neighboring
counties, Somerset, Monmouth, Mofris and Union?

A I don't know of any specific studies. I believe it
would be a simple matter to make such a judgment.

o) Do you have any opinion as to whether ot%nqé'ﬂf&ﬁiésex

County has more low and moderate income familiegithin
surrounding counties? |

A Based on general impressions or observagigns, I
would say that it probably has more than Somerset, Morris,
maybe Monmouth, I'm not sure about Monmouth, and possibly
fewer than Union.

Q Now, if it could be proven that Middlesex County
had more low income families than the surrounding counties,

be a fair statement that Middlesex County in the

future wguld not have to provide as great a share of low
lack this type of population?

Certainly the first ~-- sorry, scratch that.

The issue would be on the nature of population growth
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-7, +the, regien that was defined for purposes of fair share

way to meet low and moderate income housing need effectivelj

and moderate income families, if Middlesex was a region

if they're going to be part of the Middlesex County labor
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and job growth in those counties, and also the nature of

calculaﬁébn.

~N6w, let me givé you a hypothetical. 1It's not
a hypothetical, it's another situation.

If you look at Essex County, for example, in the
case of Essex County, the number of low income families,
the number of families in need, families in substandard
housing, et cetera, is so great, and the amount of vacant

and developable land, even treating the county&sa:vghaiﬁ,

so limited relative to that need, that it's a faifﬁa:gumgnf

in the case of Essex County there would be effectively no.

except by coming up with some means by whiéh some of Essex
County's need would be accommodated by some of the other
counties. |

That's an extreme case. In the case of Middlesex,

even if there was a disparity in the percentage of low

in and;éﬂjitself, particularly in terms of the relationship
bgtwee@;hbusing and jobs, for example, there would be
some question as to whether it made sense to house people

in relatively outlying parts of Morris and Somerset County,

force. So that would be a factor that would have to be takd

n
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into consideration.
-, If, on the other hahd, there was an extensive
cross cﬁimute between, say, Middlesex and Somerset Counties
then the notion of treating the two of them as a region,
in which some redistribution might take place, would be

more logical.

So you'd have to look at some of these other

factors.

Q Well, is your premise similar to that of former

Governor Cahill, that each community, or each Iééibn,ig?ﬂ"

should house those people who work within its béfaéré?i =
A Not éommunity, in the sense of municipaliéy,
because certainly the municipal boundaries, there are
so many and so close that that wouldn't be terribly
effective, but within overall commuting areas.

I mean, certainly people should, wherever possible,
have the opportunity to live within some kind of reasonable

commuting distance of their work. So what that distance

is would tend to define it.

e

Q Qﬁqggd it be a fair statement that the principal

¢_f the housing needs for a region would be the

jobs that were created in that region?

A Not the principal. One. Certainly one major

‘attribute, but not the principal one. Again, I'm not

sure how you would determine which of the many is the
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principal one.

A Okay.
| MR. SEARING: Before you do that,
this line of questioning, in my judgment
is not pertinent to the testimony Mr. Mallach
has been noticed as giving.
MR. BERNSTEIN: I appreciate that.
Thank you.' |

A Well, certainly a major factor is the lg§§>'0fffi?i

household formation --

G W

Q Do you have -- strike that. Go ahead.
Ak Independent, or separate from job growth.' Ahothér
factor is what one might call the need backlog, particularly
the existence of substandard housing and the existence of
families in financial stringency.

Another would be the guestion of providing for a

reasonable vacancy rate, and providing for a working

housing market.

’ther would be the need over and above, or

%;it of the actual substandard housing, the need,
eighé: ﬁo replace or modernize, improve, existing but older
housing. | |

The question of the distribution, the location of

vacant land, developable land is another issue.
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Q Any more?
'%fA“f;fi~i;think these are the major ones.
Q JIéknow this question has been asked of you before.
A :i% it's on how many realtors --
0] No, no. |

~ My interest is, we represents boards in a number
of communities, and they ask, "How are we to determine
whether or not we're shouldering our fair share?"

Is there any guick, or easy formula that you can
cite to these communities, so that they can have’a gulde?*
Because as many planners as there are, I know that there<
are that many different theories. I'm interested in your
feeling as to an easy formulation for the generai publié;
so that they can have a rough idea.

A I think there isn't, feally. I think one of the
real major considerations, there's no way a municipality
can do a fair share analysis for itself, except by

defining a reasonable region in which it's located, then

domng5aA£alr share analysis for the region, and working

back down  to the municipality.

t,ﬂ??, obviously the advantage of having somebody at
the regional level do that analysis, is at least it's
consistent;

If planner A does that analysis for PiScataway énd

planner B does it for Monrde, with all the good will and
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share of the low and moderate income families. You know,
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integrity in the world, it may come out vaguely similar,

Q f W¢ll, one problem I have with your analysis is
that'Qf%i regard to fair share,it seems to perpetuate
existing conditions.

Isn't that true?

In other words, if we find that Middlesex County
has, in fact, more poor people than does Somerset or

Morris, under the fair share formulation, this will be )

perpetuated, and Morris and Somerset would be éI

continue keeping a small percentage of low and,ébd§%a$e

income people, and Middlesex County attract --
A Well, it depends. Fair share, the whole4f;ir éﬁére
concept has to take into consideration the base of the
realities. It comes back to the job issue, for one.

Again, if -- redistribution of population, sort of
for the sake of redistribution of population, is egregious.

What we're trying to do is strike a reasonable

tween redistribution and -- in terms of the
distrib on of jobs, land and so on.
*Qggjexample, in Middlesex County, you have towns of

Sl

New Brunswick and Perth Amboy, which contain a disproportion+te

that's statistically demonstrated, I assume.

Now, there will be no fair share plan likely to take
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practicing exclusionary zoning?

because one of the rather bizarre findings that I have
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place, even though it could be conceived of, in

is not géing to create complete, perfect equality of
income distribution or whatever across Middlesex County.
But, it can arrive at some balance, in terms of
what's feasible in the distribution.
But, certainly in the New Brunswick and Perth
Amboy, they have existing housing stocks, much of the
existing housing stock is either sound or at legst

potentially sound, and there's, you know, no Sans

disregarding that, as well as -- their continuedfeﬁﬁidyﬁ§h£
and commercial centers. |
0 Would it be a fair statement, one way of checking,
in order éo see if a town was exclusionary or discriminatory
would be to look at the mean income for that town in
relation to others, and if you found that a town had a
lower level of mean income, this would be one indication,

although not an all encompassing one, that it wasn't

A v Wéil, it depends. It depends.
, gjgfhink that may be a relative factor; in terms of
looking at the remedy in the fair share. It may or may not

be relevant in terms of making the original determination,

noticed in a number of New Jersey municipalities is where




N

o w & ""'I“A',: :

-1

10

11

12

13

14

15

16

17

18

20

21

23

24
25

..okag, ve

A. Mallkch - cross 260

you have municipalities that are not particularly affluent,

ér%ﬁivgﬁﬁbt been up to a particular point, who at some

-

point iﬁagheir growth decide, from now on, we don't want
anyboé??éise like us.

We want a better class of people. BAnd engage in
exclusionary zoning, to presumably upgrade the population.
Q Well, following this line of argument, aren't
the towns that you've described with the low income
levels entitled to have balanced housing, and, therefpre{Vﬁ

to try to attract the professional and white colia;‘wotke:g

and the higher income people.

Doesn't fair share and balanced housing mean thatgé
each town is entitled to the gravy, the high incoﬁe people,
the acre zoning and better, as well as those families

which would provide tax deficits?

A In moderation, in proportion, in a manner that

meets the regional needs.

The problem where the town unilaterally deciding,

had it with low and moderate income people,

from now-‘on it's rich or nothing, is that that is not

glrespppﬁiveto the overall regional need, which continues.

So that while a town, of whatever income level,

can certainly make some efforts to attract the well-to-do,

I have very serious reservations whether it should be

justified in attracting the well-to-do while simultaneously
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whichzgqﬁld be taken either as per capita income, or as

Q Now, you've illustrated for us a number of criteria
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excluding the less well-to-do.

# ¢ You know, if Piscataway or whomever wants to
create>;‘one acre zone, and bring -- get the professionals,
if it‘céﬂ, I don't have any problems with that.

If it excludes -- excludes a continual proportion
of the low and moderate income people at the same time,
that's why I draw the line as a general case.

Q Well, the guestion comes up, in your formulation

as to what each town should adopt, is any credit given

for the existing housing stock.

As an example, there are many towns in Sgﬁetget
and Morris which have exclusively high income pé:sons,
and there are many towns in Middlesex County whiCﬁ érem“
predominantly middle and moderate income persons.

Now, are the low and moderate income towns subject
to less severe restrictions? Can they zone less of their
areas for the moderate income, saying that we have an

ample stock, and do the wealthy towns have a bigger obligatil

A Avﬁqg necessarily. I think the question of wealth,

ratables per capita, or other measures, could be considered
as a possible fair share factor, along with the others.

I have no objections to that in principle.

on
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as to what a zoning ordinance should include, such as

.. multiefamily house, small lot zoning, and things of this

nature.

(Discussion off the record.)
(After discussion.)
Q Is there any way that each town can know how much

of its vacant land it has to zone for each of these

measures for attracting low and'moderate income people?

A Well, ~--
Q How much is enough? ;
A That's a question. This comes back, in é*wa?i

sort of round about, to some of what we were talking

about, the conditional use, for example.

Now, I think I mentioned that given a decent housing

analysis, a municipality can take a sort of housing goal.

Let's say that --

Q Excuse me a minute. Is this based on fair share?
A It's a fair share approach.
\Qﬁ«;& Well, just on your own analysis, you can only

point out those areas of the zoning ordinance which are

A | ‘Wéll, let me explain, and then see if this is
responsive;

jQ Okay.

A

Let's say that a total -- the total housing demand,
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‘gagggq;gggrtment units, and you're working on the average

got to zone two hundred acres for garden apartments.
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with the fair share factors built in for a given

units.

A sensitive, thorough and well ddne housing demand
analysis can take that demand and break it down by housing
type, size, cost level and whatever.

Can say that within a reasonable margin of error,
such and such percent of those units should be relatively
expensive single family homes, such and such should be

moderately priced single family homes, such ané;sucﬁ“shouié

be apartments of X, Y, % bedrooms, and the likﬁﬁé"
Based on an analysis of available data, in’termégbf
households by size, by income, by age, and whaf we kno&
about housing préferences and housing needs for those
households,

Once this is done, then the municipality can have
a reasonable ball park set of figures, in terms of numbers

of apartments of this type, numbers of houses of that type.

Now, this can be translated into numbers of acres.

the figure comes out, let's say, oh, two thousangd
density of ten units per acre, you can say, okay, you've

Now, that, unfortunately, is simplistic and

unworkable, because of the scarcity factors.
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A That's correct.
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And because of the problems of land ~- actual

land avaflability.

”Sﬁbpose the owner of one hundred of the two hundred
acres doesn't want to sell?

Now, in the large townships, with large amounts
of vacant acres, a margin of error could be built in.

0dds are that the numbers of units likely to be
generated by any conceivable fair share program w;ll fit
into a relatively small percentage of the vacanégi&ﬁd?€} ;
of the municipality. |

So, if the vacant land in the municipali§y~;s
zoned in proportion to the distribution of units in the‘plar
that will provide for a substantial margin of error for
problems of land availability and the like.

Conversely, if you use something like the
conditional use approach, you can approach it that way.
0 If we could back up a moment.
¥qpr function would be, as I see it, twofold. One

T&

to talkﬁﬁﬁbut exclusionary zoning practices, is that correct

Q And secondly, to give figures predominantly on
what low and moderate persons can afford, correct?
A That's a part of the correlary to the first one,

which is analyzing the impact of the exclusionary zoning
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practices.

Q - I assume the total need is gotten by plugging

your fggﬁies into the fair share, which will be worked out

by anéther witness, correct?

A No, I'm not going to do a need analysis in the sense
of saying that there are -- there will be X thousand units

at such and such a price level needed, the next five years.
Q Well, don't you tell us if a family makes X, they

can only afford a house of Y cost, and then your figures

are correlated with the zoning ordinance and somecne else .

says the total needed.
It's a correlation.
A Yes, in that sense.
Q From what I gather from your testimony, the private
sector is not going to be able to construct a home for any

family of an income less than a certain level, is that

correct?

A Without subsidy, ves.

Q What was that figure?

A ‘f§§§i, the housing cost or the income level?

Q ﬁ?pg income level of a family.

A | f;hét can afford the least expensive --

Q That can't.
‘A Can not. Well, certainly we cited the low income

group, which is people earning, say, below 85 hundred or
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thereabouts, and these are people who can not -- are not

of subsidy, either government or internal.

Q Who can't afford it without a subsidy? If I understo¢d -

right, if a house cost between 32 and 35 thousand dollars
under your figures, I've been told by realtors that a
family shouldn't buy a house more than two and a half times
its income, is that the standard?

A Two and a half is even pushing it a little. If you

say two and a half, then, for example, well, let!”\ség:

A house at 35 thousand dollars is two andé xhﬁif éié?%
the income of somebody earning 14 thousand dollagé. A héﬁé@
at 32 thousand is two and a half times the incoméjbf samegddy
earning 12 thousand 5.

Q So would it be fair to say that under your analysis,
you don't see the private sector building much for the family
earning 14 thousand, and probably nothing for the family
under 12 thousand 5, unless it's subsidized.

A-  No, no. First --

not talking about apartments, I'm talking about

one fami ones.
A One family detached homes.
Q Yes, sir. Because of time, we can't go into

éverything else, but limiting it to one family homes.

A Okay. I suspect there are some marginal improvements
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that could be made, which would reduce the costs somewhat,

of 12 tthSand 5, plus or minus a thousand dollars,

that wo;id certainly be the ball park, the bottom that
could be reached, the bottom income group that could

be reached;

Q And do you have a formula of how many times income
a family can afford to pay for rent?

A Well, the basic formula that we use, and ip fact

in theory, the 2.5 times income is supposed to tfanélaééééé
out to that, is that families should not spend @ﬁfé éﬁaﬁr,

25 percent of their gross income for shelter.

0 Twenty-five percent of income.
A Yes, that's correct.
Q So would it be ~- so would it be fair to say that

based on your study, for the most part, in fact totally,

you're not looking for the private sector, unless something
is subsidized, to build anything for it -- below the fam;lie%
vggfninggkz‘thousand 5, for the one family homes.

A Thak's correct.

'?possibly slightly lower, if we figure the town

houses going to come in at 30 thousand, two and a half times,
divided by 30 thousand.
A Town houses you can get down to 27 or 28 thousand.

Q That would be with a one bedroom unit.
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A No. Two and three bedroom town houses, based on

the pdsSiBility of substantially reduced land costs,

resulting}from the application of the conditional use idea.
Q ﬁdﬁ, one thing that bothers me that you've spoken
of, and that is, when you increase the density, in other
words, if you allow a person to build ten units rather
than five, multi-~family units, on a parcel, the value
of that parcel will go up in price, correct?
A As a general practice in the marketplace.”
Q So that it's all together possible that igia;t?wﬁitQ
were to down zone, or to increase its density, éﬁaﬁCes
are the land which was subject to this would golﬁp in
price and become more valuable. |
A Possibly. Certainly -- excuse me..

As a general rule, the land that is down zoned would
increase in price, and that increase in price would bev
very much dependent on the amount of land down zoned.

The smaller the amount of land down 2zoned, the

..greater thre increase in price likely.

Q ‘Doesn't a developer make more profits if he builds

‘a morg expensive house, than a cheaper house, as your

statisticsAindicate, a constant eight percent profit.

‘Isn't a developer better off putting up a big

house than a little house?

A It depends on the market.




-

o «w & e,

1944

fii,

-3

10
11
12
13
14
15
16
17

18

23

24

25

‘iﬁhgn«pflgﬂgr priced home, and, therefore, maybe sell it

:’p;ofigégpg;himself and the land owner, rather than

A

A, Mallach - cross 269

The developers profit has to be factored against

of time involved in selling the house, and the

feasib%iity of getting it sold, period.

0 ' ?§$, but -~

A If there was an equal demand for all types of housin

on balance, the more expensive ones would be more profitabl

Q Do you have any statistics that would show us that

the cheaper priced homes sell faster than the more

-expensive priced homes?

A I have no specific statistics to that e%?;qg;ﬁViJf
I do have, you know, the assertion and tégziﬁgﬁyﬁ"

of buildérs and realtors to that effect.

Q But you have nothing specific yourself.

A I have no hard statistics, you know, saying 30

thousand dollar homes, X number of weeks and so on.

Q Now,isn't it all together possible that if you

increase the density, or lower the lot size, that a

developer would put up a moderately expensive home, rather

a thousand dollars less than the market and make a bigger
carrying the savings on to the potential purchaser?

That is certainly conceivable. That is one of the
arguments why some of the notions such as the maximum

standards in the zoning ordinance, or framing specific kinds

g,
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~,ﬁ~§§§§k ;ha@ typical New Jersey suburban municipality is

g n%edshgfﬁ;ts people.

A They say Massachusetts is higher.
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of standard commitments as a condition of receiving the

Because there certainly is a danger. If you just
-grovideﬁéhe developer with a kind of carte blanche, go ye
and build things, then depending on how the market is
working and all sorts of other factors, you could end up
without the kind of housing that you set out to achieve.

So you have to protect and deal with that potential

problem.

0 Now, you would admit that there are a lotgéf'démﬁﬁgs

on a local government for money in 1976; such ;é%ﬁéhﬁéis!v
police, fire, welfare, many pressing demands tﬁ;%é%\
communities don't seem able to satisfy. o

A Well, I'm not sure how much, by and large, they aren

being satisfied, as far as most of the suburban municipaliti

are concerned.
Certainly there's a certain pattern of rising
expectation, and gimme, which exists around, but I don't

doing éhgt bad a job, satisfying the basic demands and

Q Well, the taxpayers are paying more in property

taxes, probably than anywhere else in the country.

Q Are we second highest, then?

les
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A I think so. But we're paying less in income

‘ tax»than;most people.

Q N;w, would you recommend that with regard to
subsidiz;d housing, that the municipalities themselves,
out of their own funds, subsidize the housing, or is it
that they provide an environment where the state and
federal subsidies can in fact operate?

A Certainly the latter.

Now, that sort of environment may include a

limited subsidy, not in the sense of a direct outiay,:.f?7

but in the willingness to do without certain funds as

in the case of tax abatement.

As far as whether municipalities'should get in the
business of directly subsidizing the cost of housing, I
have not suggested it, but I don't object to somebody
exploring the feasibility of it.

New York City has done a lot of that.

Q And we know what's happened to New York City.

PA ; ?F;Ye*” because the cause and effect is complicated.

Q ';Uﬂ~ortunate1y, we're one minute past the bewitching
hogrfmflﬁfs 5:01l. 2nd all the defendants' attorneys but

me have left.

I thank you for staying this late. I'm sérry we
don't have more time.

A Well, there's tomorrow, I guess.
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(Whereupon, depositions adjourned
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