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ALAN MALLACH, having been called as a witness
inbehalf of‘the plaintiffs, being duly sworn, testified as
folldws;
DIRECT E}(AHIMTION BY MR. SEARING:

Q Mr. Mallach, would you please state your name
and address,
A My name is Alan Mallach. I reside at 53 North Main
Street, Pennington, New Jersey.

(o What is your educational background, Mr. Mallach?
A I am a graduate with a B.A. degree from Yalg .
University as a Scholar of the House in politicaitébcie;;gi;
in 1966. Since then, although I do not hold any{ ;aﬂniég ;*
degrees, I've taken as an auditing student a course ;p S
Yale Law School and participated in a graduate seminar one ,
year at Princeton University, School of Architecture.

Q Could you explain the circumstances as to your
participation in that seminar? |

A Yes. This was a seminar camprised of faculty and

;;gtﬂégpta t Princeton, with a limited number of others,

ﬁtudyiﬁégtﬁe issues of the design and planning aspects of
urbanluu ind‘mod‘erate income housing development, with
particular reference to developing ways of involving urban
residence in the planning of their housing and designing
housing that was more suitable and responsive to low and

moderate income families' needs.
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Mallach - direct ' 3
Q Was there a product of this seminar?
A. Yes, As a result of this seminar, a substantial
publication of about six hundred pages was published at
Princeton, entitled, if memory serves, "planning and Design
Workbook forFCOmmunity Participation.”
Q Did you participate in that study, in that
publication?
A Yes, I did.
Q How has that study been used?
A This study--

MR. BERNSTEIN: Objection, your Honorg;”ifithtf

sure how the study can be used to go to anm;ijhg; gbﬁr
Honor. The fact that he has participated §§;s F&i‘ |
qualifications but not the use of the study pér se.
THE COURT: I would think that would be so.
That doesn't bear upon his qﬁalifications.
MR. SEARING: Thank you, your Honor.

(o] Mr, Mallach, what is your occupation?

the President of a consulting firm named Alan

Mallach Késociates, located in Trenton, New Jersey, and in

work individually as a consultant for the

New dersey County and Municipal Study commission.
Q Is your firm a corporation?
A Yes, it is,

Q How long has it been in existence?
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Mallach - direct | 4
A Since mid 1974.
Q And how big is it?
A In addition to myself, there's one other professional
employee and one clerical employee.
MR, BUSCH: Your Honor, I object to the words
"other professional”. We haven't established a
profession for this witness.
THE COURT: I'll overrule that objéction. That
will stand.
‘Q Mr. Mallach, what does the firm do?
A The firm's activities are principally but #gg_'ﬁ
exclusively in two general areas. One is the arj;;cff, 
housing development for low and moderate income gmil'i‘es,
and the second is survey and social research and analysis.
Q As to your housing development activities, can
you describe those for us, please?
A Yes, We are presently active in four projects around

the State of New Jersey. Our role is that of loan
;specifiqaliy, our responsibility is to take the project,

limited dividend company, to take the project from that
point where it is a gleam in someone's eyes to negotiate
all of the aspects of the project that have to be negotiated,

including obtaining gowernment financing and dealing with
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Mallach - direct | 5
the local officials on avprovals, evaluating sites,
retaining professionals, such as, architects, attorneys
and generai contractors, and generally working the project
through from start to finish,

In this capacity, we are--I have been approved as a
loan consultant=-project planner by the New Jersey Housing
Finance Agency.

Q In addition to this housing development agency,
what other work has the firm been involved in?

A In addition to this, in survey research, w@igﬁ
includes conducting surveys and social and demogftﬁﬁic
analysis and other related matters. We have als?idéﬁl
statistical analysis, including municipal financ; étqﬂieéA
and cost revenue analyses for housing developments.

Q Now, you testified earlier that you work in an
individual capacity for the Musto Commission., Would you
explain what that is, please?

A Its official name is the County and Municipal

~ Government Study Commission. It's informally known as the
Musto ConniSSion, after Senator Musto, who is the Chairman

‘of the cmiss ion,

This is a commission that was created by the State
Legislature in 1966, with a mandate generally speaking to
study problems of county and municipal government of

interest to the State, generally, and to pose reports on
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Mallach - direct 6
these problems and to make recommendations to the New Jersey
Legislature to deal with the problems.

I began working with them--I'm sorry. Since being
created in 1966, this commission has produced quite a volume
of material. The first major report, which is well known,
was a study of county government, entitled "Challenge and
Change, " vwhich led to the adoption of the optional county
charter law and since then to the adoption of new county
charters by four’bf New Jersey Counties,

Since then, the commission has done work, pmblished

reports and made legislative recommendatiomns in the arnn ef

inter-municipal cooperation, joint service agree_i/‘l%
consolidation, solid waste disposal, sewerage and ﬁa€§r'
quality control, the role of the local health officer and
multi-family housing.

(o] What of those projects were you directly involved
in?
A I was directly involved in and responsible for the

:ontt ﬁﬁﬂnsing and Suburbs: Fiscal and Social Impact of

. emiqaio@ in 1974.

MR. SEARING: Your Honor, I have a book I would
like marked for identification.
THE COURT: P-103, book entitled "Housing and

Suburbs: Fiscal and Social Impact of Multi-Family
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Development,"” marked for ident ification.

Q Mr. Mallach, I show you plaintiff’s exhibit 103
marked, and I ask you to identify it, please.
A This is a copy of the report “Housing and Suburbs:
Fiscal and Social Impact of Multi-Family Development, " that
I was responsible for the production of on behalf of the

commission.

Q And this is the volume that you were responsible for

A That is the volume.

Q Thank you, Mr. Mallach.

What other studies were you involved in du;ia;‘yimgfr/
time at the commission? o f
A Well, in addition to the work that I did oﬁ tﬁig ;ééafﬂ
which included directing all aspeéts of the research and
the writing of this report, I've been involved in a series
of studies over the lasﬁ roughly three years. Let me try
to list them. |

First, during the summer of 1973, utilizing some

jupport from the Department of Community Affairs,
%

where we had interviews of a representative sample of
residents in four major P.U.D.'s, as well as a random sample
of residents of host communities where these P.U.D.'s were

built.
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Mallach - direct 8

In addition, later, after this field work was
completed, we did a study of certain selected P.U,D.
ordinanceé as well, and this resulted in a draft mimeographeé
report on'the study, a technical document.

In 1974, I initiated a study of county and regional
planning on behalf of the commission, in which capacity I
directed the work of a group of law students who analyzed
the New Jersey ordinances dealing with county and regional
planning, studied ordinances in other states on this matter
and conducted interviews with planning directors of tyehgy;r

E

one counties, and in some cases additional indiviéuals as.

well, and wrote up technical material in that arééf‘

These two studies as well as additional work iﬁ,tﬁe |
area of land use anﬁ planning were incorporated in a study
that's been completed in draft form entitled "Planning for
the Future: Dealing with Land Development,"” which was
completed in late 1975,

Q I'm sorry. Were you finished?

Depaftment of Community Affairs, dealing with the area of
neighborhood preservation. We're conducting independent
. ¥ s

research on the subject of why neighborhoods deteriorate

and the problems with urban and small town neighborhoods
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Mallach ~ direct 9

as well as monitering and evaluating and working with local
officials conducting neighborhood preservation efforts in
thirteen municipalities around the State.

Finaily, we just began a two-year study, which will
be our major effort for the calendar year 1976, one in
the area of public transportation with reference to the
county government role in the public transportation field,
and the second in the area of local and county govzrnment
and their responsibilities for providing social services,

Q That brings us up to date on your actigiti§s
with the commission. ks |
A That's coarrect.

Q Mr. Mallach, could you trace your preéioﬁs,
employment for us?
A Yes, sir,

While still a student at Yale, I began to work for an
agency named Community Progress, Incorporated, which is an

umbrella social service and community action agency for

£ New Haven, Connecticut. Upon graduating from

Ytle. I mt to work for them full time and continued

|| threugh the fall of 1967.

In that agency, I was, my title was, Manpower
Evéluation Coordinator, and I was responsible for research
evaluations, statistics and similar matters for the city

manpower job placement and training program.
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In the fall of 1967, I came to New Jersey td> work

individual whb had been appointed Executive Director of the
New Jerseyiaousing Finance Agency. This agency had been
created in 1967 in the spring but had not been activated,
as it were, until the fall of that year.

My responsibilities in the agency included principally
developing formulas, procedures, guidelines, standards
and similar matters for this moderate income housing progrém.
which was getting started and secondarily, doing prelillinary
site inspections and conferences with indn.v:.duals vhe had
submitted applications to the agency.

I--at the same time, in addition to working‘ éi'f;ectly
with the H.F.A,, I worked within the Department of
Community Affairs, of kwhich the H.F.A. is a part. I advised
the Commissioner of Community Affairs, and through him
Governor Hughes, on technical issues connected with the
urban platform of the National Governors COhference,

timony for Governor Hughes on the Housing Act

of 1968 a ‘Well as background materials on that act.

m. ﬁu summer of 1968, I moved laterally as it were
within the Department of Community Affairs to the Division
9f State and Regional Planning, where I became head of a
unit within that division, known as the Community Development

Planning Program, where I remained for the next two years.
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Mallach - direct 11
The Community Development Planning Program is set up
to be the arm of the planning division responsible for
planning activities in the area of housing, economic
development, urban and community development generally,
and social and human resource issues, generally, though
housing was our most substantial area of responsibility.
During that time, I was responsible for preparation
for what is known as "The Housing Element of the State of
New Jersey under the Federal Section 701 Planning Program."”
The research that I compiled and conducted fﬁ:.lthisr f
project was later summarized in a publication, “fhjyﬁaﬁtiﬁﬁ
Crisis in New Jersey," of which I was grincipal anéh;z¢ |
We--in addition, I directed studies of housing )
vacancies and the relocation situation in core cities in
New Jersey, with particular reference to urban renewal.
I acted as the State coordinator for the Federal Operation
Breakthrough Program, of bringing together the technology

of housing production, and which includes the responsibility

.. for lnaitlxing the county planning boards in analysis of

In addltion, my staff and I were responsible for a
great deal of tedhnical'agsistance and advisory services
of housing and planning‘in related areas in New Jersey
municipalities. We were involved in, among others, I

could cite, Bridgeton, where we designed a model community
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Mallach - direct 12
development program, which later became a funded state-wide
program for tying in housing, community development and
social services in low income areas: the City of Camden:
Trenton Model Cities Program; Shrewsbury Township, which
we advised on rehabilitating their housing stock; Madison
Borough, which we advised on establishing a housing
authority to establish a housing program to meet their needs;
Hoboken Model Cities Program.

In the City of Newark, we were the liason for the
State Government on all housing matters arriving out of the
negotiations that took place after the Newark riots in
1967, and I acted as advisor and State liason to the Mrk
Housing Council, and all the subsidary groups associated
with rebuilding Central Ward, with mixed success.

We worked in Plainfield, Jersey City and Asbury Park,
and that is to the best of my recollection.

Q wWhat time period does that take you up to?
A This work was from mid '68 through mid 1970, |

;aiutd 1970, I was promoted within the Department of

in obtaining and negotiating grants on behalf of the

Department, and responsible for monitering inovative and

demonstration programs funded by the Department in New Jersey{
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Mallach - direct 13

counties.

Q And what did you do following that? |
A Following that, in early 1971, I moved from the
Departmsnt of Community Affairs to Rutgers University,
where I was appointed as an assistant dean in the academic
affairs area of Livingston College. For the next two years,
approximately, I was responsible for what one might call
the non-traditional aspects of the Livingston College
academic program, which included means of awarding studentb
credit for work experience, field learning program: of the

students, the internship program, cooperative ed\agntiau

program, evening courses, programs to assist oldi ltMta
to come back to school and earn degrees, and relgééé:;re;é;
I was also responsible for the Community Outreach
Program at Livingston College, both in terms of placiﬁg
students in agencies and obtaining funds through the college

for community activities, such as, an education--neighborhooc

education center, which I assisted in getting off the

= «:gxmd ﬁ t:he City of Linden.

At the same time, I continued to be involved on an

L’L’

iﬁiﬁd&lﬁ :basis with housing activities on a voluntary .

basis. I worked with Model Cities Programs in Perth Amboy

and Plainfield on an advisory basis.

I was appointed a member of the Technical Advisory

Puuls-

Committee of the Mercer, Somerset, Middlesex Regional
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Mallach - direct 14
Study Council, located in Princeton, and a member of the
Urban Program Committee of the American Friends Service
Committee for the Northeastern United States, and was also
active in the Union County Housing Coalition and the
New Jgrsey Housing Coalition, which is a group of people
we were trying to organize at that time.

Q And that takes you up to approximately--
A --early 1973,

Q And what did you do after that?
A In 1973, I was retained by the County-Municipal Study
Commission on a part-time basis to act as Projecf: Diracter
for the H,.U.,D. grants, which resulted in publicati,b# ef ‘

wo.

‘this report, )
Q Were you engaged in other ocutside activities
at that time?
A Yes.’ In the fall of 1973, I vas> appointed to the
faculty of Stockton State College, as an assistantofessor

of administrative study, and I was a full-time--technically

p faculty member for the 1973-'74 academic year,

and par for the fall of 1974.

it _i:?ockton, I taught a large number of courses,
inclﬁding, if memory serves, a course, a general course on
housing, a course entitled "Architecture and Environment

Behavior," dealing with the social behavior aspects of

housing, and a course on inter-governmental fiscal relations
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and a course on planned unit development in new counties,
a research course on local planning, in which I supervised
undergradu@tes in doing individual research on the planning
practices’of municipalities with which they were familiar,
and in the fall of 1974 I conducted a course jointly with
a member of the Environmental Study Faculty, an introduction
to planning.

In addition to the college, I was active in working
on an advisory basis with the municipality, Galloway

Townshxp, that Stockton State is located in, in t.rnstof

assisting them with a series of studies of thelr fit@al
condition, natural resources and the social conditidnt,
to assist them in their self evaluation and develogment.-w
Q Are there any other academic areas with which
you are involwved?
A I've been involved in a number of activities,
wWhen I was at the administration of Livingston, I had,

in addition, a part-time appointment in the Department of

. E!lnngit!~ngvelopment, and taught three courses there

duriug‘uy tenure at Livingston, one on urban systems, one

o _xam:cﬁ methods and another jointly with the Political

Science Department on urban application.
In addition, I served for two terms, previously as an
adjunct assistant professor of science and technology at

Fairleigh-Dickinson University, where I taught courses on
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Mallach - direct 16
technology and urban problems, and I have lectured at the
Harvard Graduate School of Design, Princeton University,
Rutgers University and others. I've also served on juries
to evaluate graduate planning programs and products at the
University of Pennsylvania Graduate School and the Princeton
Graduate School of architecture.

Q And you have described two publications of which
you are primary author. I believe one was "Housing in the
Suburbs, * which was plaintiff's exhibit 103 for
identification, and"The Housing Crisis in New Jersey, 1970"
vhich is, for the record, plaintiff's exhibit 36.i :":-ﬁ

Have you been involved in other publications?

A Yes, sir. X
Q Can you give us a brief summary of those?
A Yes, sir.

The first publication that I was responsible for were
in the Department of Community Affairs I wrote and published
a pamphlet in 1968, entitled, "Housing in New Jersey:

Needs ‘apd. Programs” which was published prior to the

| c&mplienﬁor the housing bond issue in 1968.

- R 7 :ho published a pamphlet entitled "The Hidden
Subsidies to Suburban Home Owners, " which was based on
certain research materials that I did for the Governors'

conference at that same time,

In 1973, I was commissioned to and prepared an article
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Mallach - direct 17

for the County Municipal Government Study Commission,
entitled "Changing Governmental Roles in Housing and Urban
Development, " dealing with the efficiency in the way the
government is organized to deal with housing development
problems, which was published in an anthology of papers
they published as a supplement to a report of theirs on
State and Federal aid to local governments. Then I publighed
this housing report.

In early 1975, I was a speaker at a symposium on
zoning litigation at Camden Law School, the resulta cf'whidh
I published subsequently in an article in the Candon Law
Journal, entitled "Do Lawsuits Build Housing: mhg;”
Implication of Exclusionary Zoning Litigation." B

In addition, I have submitted and I gather it would
be published in an anthology of pieces dealing with the
Mt, Laurel case and related matters, a paper on post Mt.
Laurel ;itigation and housing producﬁion, which is slated
to be published later in 1976,

;ﬁAnd this is including the draft document, which

A A Yes, sir. This-~I anticipate that the report on

within the year by the Commission.

Q Now, Mr. Mallach, have you been asked to testify
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on housing, planning and zoning in other litigation?
A Yes, I have.

Q kCould you describe what litigation fhat was?
A Yes, sir. I testified as an expert witness on housing
conditions and housing needs in Southern Burlington NAACP
vs., Township of Mt. Laurel. I testified as an expert on
similar matters with particular reference to low income

families and welfare recipients in Welfare Rights

Organizations vs. Cahill, which was a challenge in the

Federal Courts to the change in the welfare shelt;:idlluwkﬁga
that were adopted by the Cahillradministration. SR
I testified as an expert witness on housing;fyl&aniQQ:
and zoning matters, including an analysis of the ;onipg o
ordinance and its implications in the case of Allen-Dean
Town ter. And I testified on all of

those matters as an expert witness in the case of Camden

National Realty vs, Towns o) minson.
Q Are there any other cases in which you have workedR
I was retained to prepare materials and testify

B

to the best of my knowledge, prior to trial.
I was also slated to teétify on materials that I had
prepared on behalf of a developer in the case of Garden

ties D o) ion vs hip o h '
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but at this point it appears unclear as to whether this case

- will come to trial.

Q  Now, at our request, have you done special
investigation in the area of housing, planning and zoning?
A Yes, I have.

Q Have these put special emphasis oﬁ Middlesex
County?

A Yes, they have.

Q Could you describe those investigations?

A Yes. I've conducted an analysis of the zoning%"
ordinances in Middlesex County, of Middlesex Coungy .
municipalities, of such information as is availaﬁlé o& laéﬁé‘
availability in Middlesex County municipalities, éﬁdh" t
information as is available on subsidized housing in
Middlesex County, such information as is available on the
cost of construction and the relation to various features

in Middlesex County.

HR; BUSCH: Your Honor, I'm going to object and

4 appear to be in connection with this case and

testify in this case.
THE COIRT: It doesn't bear upon his general
qualifications.

MR. BUSCH: That's my objection.
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THE COURT: what he's done in preparation for
this case would not bear upon his general qualification
as an expert.

MR. SEARING: I understand, your Honor. I see.
All right.

All right. Based on Mr, Mallach's testimony at
this time I would move to qualify him as an expert in
housing, planning and zoning in New Jersey with
particular emphasis on Middlesex County on behalf of
the plaintiffs.

THE COURT: All right.

Is there one attorney who would ask fgtnr m

£

you would agree to cross-examine as to quaiif}.caticns?
(Legal argument takes place on the record.)
THE COURT: All right, Mr. Busch, you may ask
him gquestions about his qualifications and background.
CROSS~EXAMINATION BY MR. BUSCH:

Q Mr. Mallach, I believe you stated that you

. xeceived .your B.A, from Yale in 1966. 1Is that correct?

" And you were a major in political sociology or

was jrour major considered sociology at that time?

A No, Strictly speaking, under the program--the major

was considered scholar of the house, independent of any

formal department of the university. "ﬂ;e topic of the
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Mallach - cross , 21
scholar of the house thesis that I produced was in the area
of political sociology.

Q ‘Did you have a major subject?

A Priér to that point, I had met--~largely met the
requirements in both the fields of sociology and music.

Q Music? A Masic,

Q Okay. Did you take any formal planning courses
as an underéraduate?

A I took one such course.

Q And did you take any formal economicsjgéurses~~;*
as an undergraduate? p -
A No, I d4did not.

Q what was the title of the one planning’éoq;ée
that you took?

A I don't recall specifically., It was a general course
and it may have been entitled planning or general planning
or something to that effect.

Q Did you do any independent research at Yale

73 ﬁte College in the field of planning other than
tﬁ§ fer!i»;course that you took?
A ;ﬁ§ §, I did an independent field project for that
caurée but it was within the context--

Q That was at the same course?
A Within the context of that same course, yes.

Q And I believe you mentioned either in depositions
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or today that you also audited one course at Yale Law School,

Is that correct?

A That‘s correct.
Q And that was something on social welfare?
A Social welfare law, correct.
Q And you have never obtained an advanced degree

other than your Bachelor's degree from Yale. Is that correct?
A That's correct.
Q Have you ever received a license from the State

of New Jerséy to practice any profession whatsoevéf? f

A No, I have not.

Q Are you familiar with the licensing rquirtnnnts
under the New Jersey Statute 45:14A-1, dealing wiﬁﬁ .
professional planners?
A Yes, I am.

Q Are you presently licensed as a planner in the
State? |
A As a professional planner, no.
, Do you have any official license in the State of

s any type of planner?

staté of New Jersey is what is known by the term of art
professional planner and the answer is no.
Q So, when you distinguish between planner and

professional planner, you have no license other than your
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driver's license. 1Is that right?
A Vell~-
; MR, SEARING: Objection, your Honor.
Q Well, do you have any other license from the State
of New Jersey?
THE COURT: Wait a minute, Mr. Busch. There's
an objection and let's hear it.
I'll sustain the objection to the question as his
only license being a vehicle operator's license.
You may ask him as to any professional,;;egnsaif‘
Q Do you have any other professional lié&é;;’;fi;;f
any kind, Mr. Mallach? TR
A No, I do not, sir. i
Q With regard to the date that you were first
retained by the plaintiffs in this case, that was sometime
in December 1975. 1Is that correct?
A That's correct.
Q And by whom were you retained at that time?
dag@ ~ ": ‘.D.H.
“A Q'f Would you say it was approximately--well, when
| in fwwf were you first approached as to your possibility
of téstifying in this case? |
A I don't recall the exact date but it was very early
in the month.
Q and did you have any conferences during th-

Mallach - cross 23




A N

N1

10
11
12
13
14
15
16
17
18

19

22
23
24

25

o

. Mr. Carl Bisgaier?

~have to prepare a written report for the attorneys for the

&

WZIfgﬁl«,fwwﬁéoffI was not asked to prepare a written report.

Mallach - cross 24
of December with representatives of the N.C.D.H.?
A Yes, I did.

Q Was this a conference which was also attended by

A Yes, there was.
Q When did you first give a commitment to the

plaintiffs or their attorneys that you would testify in this

case?
A Roughly, again, in early December. Roughly that same
time. S

o

Q Did you make the commitment the first5di§”t§t§ o

you were contacted?
A I made the commitment the same date that I Q;SJ?;&mbliy
contacted by N.C.D.H,

Q At that time, were you told that there was a trial
date scheduled for February 2, 19767
A Yes, I was.

Q Were you told that it was possible that you might

| Q Was there ever a time in December, 1976, that you
were told that you might have your deposition taken prior
to trial--December, 1975. Excuse me.

a I don't recall if I was specifically told that or not.
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I assumed it naturally.

Q You assumed that your deposition would be taken
prior to---
A _Could be taken.

Q --prior to February 27

Do you recall during depositions when I showed you
a copy of something called "Notification of Intention to
use Expert Witnesses,” dated January 9, 19762
A Yes, I do.

Q And this was marked DEB-2 for identificatlan.

i
m :

Was the information contained on this docunant prqpuznd
or furnished by you to the attorneys for the plaintit!s?
A The substance of this information was, yes.A i
MR, BUSCH: For trial purposes, your Honor, could
I mark this with the identification DEB-2, I believe?
THE COURT: All right.

(DEB-2, document, marked for identification.)

Q Have you attended or ever prepared a zoning

A I"V&;hev‘er prepared a zoning ordinance.

Have you attempted or ever prepared a master planj
A I've never prepared a master plan.
Q TO the best of your knowledge of N.J.S.A. 45:14-],

do you know whether you're legally licensed or empowered

to prepare a zoning ordinance or master plan?
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Mallach - cross 26
A Under the provisions of N.Q.S.A. 55=-14a, I believe,
I would not be authorized to prepare, to the best of my
knawlédge, a master plan or a zoning ordinance fér any
municipality.

Q Is there any law in the State of New Jersey that
would authorize you to prepare a master plan or a zoning
ordinance?

A Well, if there's one law that prevents me fram doing
so, I can'trsee that there would be another law which would

permit me to do so.
Q You're not aware of any law that supeéé;daléﬁﬁia
one that prevents you, are you? ' |
A Not to the best of my knowledge. i
Q Now, with regard to the methodology employed by
you in preparing for the~-strike that. Excuse me.
MR, BUSCH: If the Court will bear with me for
a moment, please.
Q You participated with regard to the County and
ml-Government Study Commission with a two-volume
iégeunsﬁt e&lled “Planhing for the Future."” 1Is that correct?
A:. That's correct,
| Q And you were one of the authors of that report?
A I was the author of that report.
Q Do you recall at the outset of that report that

you noted that there might be a tendency toward a regional
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or national shifting of population away from the Metropolitan
Northeast?

A/ I believe I may have so noted.

Q And do you recall ﬁat stating if in fact the
Northeast was in effect slipping nationally tﬁat it might
render the rest of the report irrelevant?

MR, SEARING: Your Honor, I don't see what that
has to do with the qualifications.
THE COURT: I would tend to agree with that.

Q Was this report one of the documents cited by
you as something you had authored for the Musto cMissiun?
A That's correct. 5

MR. SEARING: If the Counsel is concecl?tﬁg ‘hvius.'
expertise at this point I would think that was relevant#t
but if not, maybé at a time after his qualifications=—-

THE COURT: It would seem that this would be
general cross-—examination, Hr.‘ Busch,

MR, BUSCH: I won't argue the point.

' Were you also the author of a paper which was
o counsel and distributed to the attorneys for
fant, called "Zoning Litigation and Housing
Production: Unresolved Issues in the Wake of Mt, Laurel?"
A That's correct.

Q And, for the record, that would be a fifteen

page document.,
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wWould that be right?
A That's correct.
MR. BUSCH: Can we mark this for identification,
yout»aonor?
THE COURT: DEB-3 for identification,
(DEB-3, fifteen page document, marked for
identification.)

Q Was the document marked DEB-3 for identification,
vhich was apparently furnished by you to Mr. Searing, -
directed in any way to anyone other than Mr. Seaging,? '

A At any time? o

Q Yes, Was it furnished to any group? “Was ita
paper? ,
A Yes. This is a typed script of a paper that I was
invited to submit for a publication to be sponsored by a
group entitled "The Mt. Laurel Impact Committee of the
Student Bar Association of Rutgers Newark Law School,” for
publication of an anthology of papers on the subject,

_And DEB-3 deals largely with what the Courts

have 4 since and as a result of the Mt. Laurel decision
A That's correct.

Q And would it be a fair characterization to say
that in that paper you stated that the Courts have ruled

in such a way which I think you stated would be misguided
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A That may be the language.
Q You won't deny that that was the language, would yd
A No.
. Q Specifically, you criticized the way the Courts

have in|terpreted Mt. Laurel since that case has been
decided. 1Isn't that true?
A I criticized certain interpretations as being
inconsistent with what one might call the logic of housing”
production. |

Q Would it be fair to say that you were :m advocato
of a specific position in testifying in this case?r
A Well-- |

Q Wonld--
A I think I can distinguish that. As an individual,
I'm an advocate of certain positions. I hold certain
philosophical principles and values. At the same time, I

believe the substance of the testimony that I will be giving

ilosoph ical position.

B} * Do you think that you have a bias or philosophical
position with regard to housing?
A I do not acknowledge a bias. I will acknowledge a

philosophical position.

u?

' o

Q Would you say that paper, DEB-3 for identificatioxr,
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Mallach - cross 30
adequately presents your philosophical position?
A Vell, I don't know--I don't know that I would go tht
far. There's certainly nothing in the paper marked DEB-3
that is inconsistent with the position., It deals with a
very specific area. 1It's perhaps not reflective of my
position, generally.

Q In DEB=-3 for identification, you espouse the
principle that municipalities should adopt resolutions
of need. 1Is that correct? -
A Yes.

Q That they should engage in tax abateméht‘p:og:tqg

to encourage low and moderate income housing?

A That's right,

Q And that they should waive standards in favor of
State and Federal zoning--in other words, waive the local
standards they might otherwise have.
A Yes. Where there were specific comparable standards

in Federal, State programs, the municipalities could

» those standards for the equivalent in their
\'f:;i:

;ﬁf 5?You in fact are being paid to testify in this case,

are you not?

A That's correct,

Q And your hourly rate is thirty dollars?

A That's correct.
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THE COURT:
voir dire?

MR, BUSCH:
Honor, at leasﬁ fifteen minutes I would think.
ten minutes.

THE COURT: All right,
the day.

Nine o'clock ‘omorrow morning.

(The Court stands in recess for the day.)

You anticipate much more by way of

I believe there will be more, your

We!lll have to recess for

- 31

Perhapsg
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THURSDAY, FEBRUARY 19, 1976 session:
(There is a discussion on the record between

Cdurt and Counsel.)

CONTINUED CROSS-EXAMINATION OF ALAN MALLACH BY MR, BUSCH:

Q Mr. Mallach, yesterday I believe you stated that
you were a loan consultant and a financial planner. 1Is
that correct?

A No. The term--well, it's present tense. I am a loan
consultant-project planner for the New Jersey Housing
Finance Agency.

Q Does that require the gathering of daé; ég‘amfmAs
financial matter? D
A Yes.

Q And do you have a general methodology of
gathering data? Do you have any generalized way about which
you gather data?

A Well, there's a different matter for or methodology
for each type of data. Could you be more specific?

po you have any checks or balances within your

to see that the data which is collected is

i”;te~€héécx§9nt possible correct?

A Well, it varies, again. For example, interms of
financial data, any financial data that I gather about a
project, whether it's in terms of cost anticipation or

revenue expectation or whatever, is verified and reviewed
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Mallach - cross 33
by the finance agency that it's submitted to, whether a
State or Federal agency.

Q Maybe I didn't make myself clear.

Within Mallach and Associates, do you have a way of
checking if one of your employees obtains data, does another
do anything to check the veracity of that data?

A Sometimes. If there's any question or any uncertainty
about the data, certainl&.

o] And I believe you stated that you have never
taken a formal economics course. 1Is that correct?‘u;

A That's correct. o

Q With regard to establishing data for the §t§lc§€;
case, did you do all of the work on that yourselélbr dia
you delegate to others?

A I delegated some offthe work to others.

Q \Do you recall during the depositions questions
were asked as to how land values were established?
A Correct,

Q . And was the method in which you established land

. values Lg:ﬁhe present case similar to any other method you

.aygxfggéé?to establish land data in a previous case?
A Definitely.

Q And the method of establishing land values in
the present case was by having your employees make calls’

to realtors., Is that correct?
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Mallach - cross 34
A That's correct.
Q@  And you didn't have at the time of depositions,

on January 27, 1976, a record of who those realtors were,

did you?
A . Not at that time, no.
6] And you didn't have anything in writing from any

of those realtors?
A Not at that time, no.

Q And you didn't have anything indicating the
qualifications or the expertise of realtors who furnished
information’to you, do you?

MR, SEARING: I'm sorry. I don't see that this

has to go to Mr. Mallach's gqualifications. i

THE COURT: I have to sustain the objection.
MR, BUSCH: Your Honor, I am trying to establish

a methodology to see whether what he did in the past

bears on this case.

THE COURT: I don't think it bears on the
r,qugggfications. I sustain the objection.
V%:;You can inquire into it on your general cross-
é&ggination.
MR, BUSCH: Thank you.

Q You also mentioned yesterday, Mr. Mallach, a

report that was done in 1973 through the Department of

Community Affairs on planned unit developments. Is that
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‘correct?
A It was a study rather than a report.
Q I have been furnished with a two-volume document

entitled, "Draft for Discussion only: Planning for the Futuj
County and Municipal Government study commission. Is any
of the’inforhation that these two documents based upon or
similar to the 19273 D.C.A. study? |
A Well, I should mention it was not a D.C.A. study.
The Department of Community Affairs provided some of the
funds with which the Commission conducted this study,

The answer without qualification is yes. |

Q And was it your findings or the Commission's

findings that planned unit development would be an apprOpri$te

way to encourage low and moderate income housing?
A Part--one of the recommendations in that draft, which
has not yet been made--adépted formally as a finding by the
Commission is that planned unit development, appropriately
done, can be a means of providing low and moderate income

O But didn‘tbthat draft actually encourage the use
of p&aﬁnﬁ&'unit development for that purpose?
A | Suitably qualified, yes.

Q Were you aware of the fact that the Township of
Mt. Laurel in fact had on its zoning ordinance at the time

that the case was decided by the Supreme Court substantial

"

e,
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Mallach - cross 36
acreage devoted to planned unit development?
A Yes, I am.
Q Are you aware of the fact that the Supreme Court
did not approve of the concept of planned unit development
in Mt. Laurel?
A Yes, I am,
0 And this cast a doubt on the way that "deals”
were made between townships and developers?
A Well, I think there's abundant evidence on the record
that Mt, Laurel had used the planned unit development
mechanics in a manner that was certainly not conducive ;o;
planned low and moderate income housing and actua11y=£ﬁini¢‘l
to it. ) ﬂ
Q Are you aware that the Supreme Court specificall¢
withheld approval of the planned unit development in that
case?
A Yes.
MR, SEARING: I fail to see the relevancy of thisg
~to Mr. Mallach's qualifications.
~ THE COURT: The background familiarity with the
Mt. Laurel facts, 1 suppose.
I'11l allow it.
The answer was yes.

MR, BUSCH: Your Honor, for identification

purposes, since the witness has identified these two
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A Yé!@”l would.
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documents, could we mark them, please, as I beliewve
DEB-3A and B?

The number may be wrong.

THE COURT: DEB-4 and 5,

MR, BUSCH: This is part of the same document.
I thought it should have the same number, for A and B

THE COURT: All right. DEB-4 and 4A,

(DEB-4 and DEB-4A, a two-volume document entitled
"Draft for Discussion Only: Planning for the Future;!

marked for identification.)

¥

Q  Can you tell me, Mr. Mallach, how many peraonﬁ B
participated in the preparation of DEB-4 and 4A? .. B
A Well, if by pregaration you mean the initia;%dapa
gathering, research and analysis and what not, over a dozen,

Q And how many participated in the actual writing
or the putting together of these booklets?

A This actual booklet was prepared by myself.

Q Okay. So that you would stand behind any

EuQ7fﬁghs being your own work.

A | As being my own work, yes.,
Q And you stated in DEB-4 that the form of ownershi
of housing is as significant a distinction among housing

types as its physical shell. Do you remember a statement
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to that effect?
A Something to that effect, yes.

Q  And in your eXpe;tise, in vhatever field you may
feel that you're qualified, do you feel that a municipality
has an obligation to set forth in its ordinances that some
units shall be owned and some shall be rented?

A As I believe I wrote, in that context, the issue was
the potential problem of disappearance of rental housing
stock because of certain difficulties with providing rental
units and maintaining rental units, and I don't believe tha

I suggested that a municipality has an obligation teo

distinguish in that form, but I believe I did suggest as a i

general statement that some consideration should be gj.veni
to means to maintain a reasonable percentage of rental
housing in the total stock.

0 Well, wasn't it suggested on Page 33 of Volume I

that in fact this distinction was significant and was an

important obligation? and I'll be happy to show you the page.

- ..MR. SEARING: May counsel show him the page.

Q I read the words to you, "It should be stressed

that the form of ownership,” and those words are underlined

"in a sense is as sigrificant a distinction among housing
types as is the physical shell, since it has a potentially
significant effect on the potential population and the

accessibility of units to different segments of the ppulati

DN«
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That sentence appears on Page 33. 1Is that right?

A That's correct.

Q@  And you're suggesting that a municipality has a
certain obligation to insure that some percentage of housing
units would be in rental?

A Again, although I don't remember—--perhaps I may be
mistakeln. I don't remember referring to it as an obligatiom
but I certainly consider it a desirable social goal.

Q Are you aware of the cases involving Maplewood -
and Highland Park in which the Court specifically held.ﬁhatf
municipalities cannot attempt to regulate ownersﬁié butﬂénly
use?

A . Not specifically.

Q Now, with regards to your qualifications yesterdiy
as a teacher and lecturer, you mentioned Fairleigh-Dickinson,
Rutgers and Stockton as places where you had formal teaching
appointments. Is that correct?
A That's correct.

Q C,’:,_And yet you never received a degree in teaching,

have yaﬁ,from a State teacher's college or the like?

A GMGG&, no,
THE COURT: You needn't phrase it that way.
THE WITNESS: No,
Q bid you say, "Good Géd, no, " because you look

down on a teacher's degree?
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A No. Because I feel that a degree in teaching itself
is not and has never been a relevant consideration for
college lecturing,

Q And the colleges where you were able to find a
job teaching didn't even require a Master's degree, did they?
A Well, I believe in the case of Stockton the President
of the College applied for and received a waiver of the
usual requirements from the Board of Trustees.

6] And w&th regard to your one course that you
audited at Yale Law School, did you ever apply foi-&_'gd:gini f
to Yale Law School? e |
A No.

Q Did you ever receive any recognition Eéiyale

that you were enrolled as an auditing student?

A No.
Q Did anyone know you were ever there?
A The professor.

Q The school had no record?
A Not.p formal matter.

:‘df{,:yim regard to your qualifications for which
y@u'ra :;géifying here, are you familiar with the A.I.P.?
A Yes, I am.

Q What does that stand for?

A The American Institute of Planners.

Q Are you familiar with any persons practicing
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. that in effect followed from that panel or that conference.

Mallach - cross 41
professional planning in the State of New Jersey who are
members of the?.I.P.”
A I stspect many such are.

Q ‘Are you a member of the A.I.P.?

c Would you coQSider that to be the most important

organization for professional planners of a professional

nature?
A I suspect so.
0 You mention the panel on which you sat in Camden

Ty 4.

Was that in 1975, after Mt. Laurel?

A I'm sorry.

Q I'm sorry. Did you sit on some panel, on a pane]
discussion?
A Oh, I'm sorry, yes. At the law school in Camden.

That was in 1975 before the Mt. Laurel decision.
Q And I believe you mentioned that you wrote an

article that appeared in the Rutgers Camden Law Journal

A Théé; correct.

Q. {And did that article reflect the views of the
peopie who sat on the panel as a composite or was it mostly
your views?

A It was a personal article,

C Can you tell me who sat on the panel at Camden?
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A I'll try to remember. The participants included a
gentleman from the law firm that represented Mt, Laurel in
the Southern Burlington NAACP case. I believe his name was
Mr. Thorndike, but I'm not certain. 2and Mr, Bisgaier, now
the Public Advocate: Mr. Rose of Rutgers University, Judge
Furman and a gentleman whose name I don't remember. I think
it's Mr. Chamberlain, who was with Leon Weiner, a developer
from Delaware.

Q Was there any agreement at that time among the -
panelists that one of you would write an article for thg »
Rutgers Law Journal? = e

MR. SEARING: I object, your Honor. I don't
see the relevance. -

THE COURT: Agreement among-—--

MR. BUSCH: Well, I'm trying to understand, your

Honor, whether that article reflected solely Mr.

Mallach's understanding of the‘panel discussion or a

request by the group to write thé article.

MR, SEARING: I think he answered that it was oé

a personal nature.
ig;THE COURT: I'll allow the question. You can
answer it,
Was there any agreement among the panelists?
THE WITNESS: No.

THE COURT: As to who would write an article or
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contribute an article.
THE WITNESS: None whatsoever,
- THE COURT: All right.
Q Was there any substantial discussion among the

panelists other than that which took place before the publig?

A No, there was not.
o] There was no pre-meeting meeting?

MR, BUSCH: If your Honor will bear with me, I
believe I'm done but I would like to check. - -
I have nothing further. Thank you.
THE COURT: Does anybody else have any;quo?tions
on voir dire? | |
Mr, Selesky.
CROSS-EXAMINATION BY MR. SELESKY:
Q Mr, Mallach, you testified you hold yourself out
as an expert in housing, planning and zoning. 1Is that correct?

A That 's correct.,

“Now, you also testified on direct examination

A Loan consultant.
Q Loan consultant, that you would engage engineers

and architects to carry forth the projects. Isn't that true?

A That's correct.
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Q And the reason that you have to engage engineers
and architects is because you are not qualified to draw up
plans; you are not gqualified to draw up information necessary
to get a project underway of that nature in the State of New
Jersey. Correct? |
A Qertainly not qualified to draw up all of it, no.
Q All right. You're qualified to draw up some of [t?
A Well, not actual architectural and engineering work, ho.
0 Now, isn't it true that in an architectural and
engineering capacity it's necessary for the arch#gegt‘and;
engineer to exercise their particular expertise iﬁ?Qo:kinénﬂ
at a plan and determining the cost values of eachiitem?f -

Isn't that true?

A That's one aspect, yes.

Q And that's why you hire them in your business.
Correct?
A No. The--Determining the cost value of the item is

a secondary aspect of an architect's or engineer's work

Q _:When you engage a consultant, or when you are

angage&iiis a consultant by potential corporation that is
starting'éome development, do you do this work of drawing

up what it's going to cost for a particular building or

does the architect or engineer?

A Well, as a general rule I do the preliminary work
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and the general overall work for cost purposes and then

the architect and/or the engineer, after they've done their

plans, their specific designs and plans, do the more detailed

work, based on those specific details of those plans.

o} 6h. 1In other words, you would get the box car
figures and the true, actual figures of what it's going to
cost would come from an architect or engineer?

MR, SEARING: I object to that characterization.
THE COURT: I don't believe the term is fully
understandable, Mr. Selesky.

¢ Do you understand it?

A No,

THE COURT: And I'll sustain the objection tbflr
the wording of thaf.
Q Now, it's your testimony then that when you do
a project you work out the figures of costing at the item
or costing out the building in advance of having an archite

or engineer do it?

R 1~In%g?neral, under these programs, when most of these

projectéfége built, it's necessary to provide the agency
with ﬁx;iihinary cost figures prior to retention of
architects or detailed work. There are various levels of
detail that take place during the period of the project
processing, which requires different lavels of involvement

for myself and the architect and engineers and so on.
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0 And the specific question I asked you was do you
lay out the particular cost items of a building when you areé¢
engaged as a consultant?
MR, SEARING: Your Honor, this is repetitious noy.
He's answered that question.
THE COURT: Well, I'll allow it.
You may answer it.
A I believe I stated I lay out the preliminary figures,
vhich are usually more general than the final figures.
The final figures are arrived at in consultation iﬂd
conjunction with the architect and the engineers."
kQ The end results is the client always uﬁe3<§he,2:;
architect's and engineer's figures, Right? :
MR. SEARING: Your Honor, I object to that
characterization. That is not what the witness has
testified to.
MR. SELESKY: It's a different question.
THE COURT: The objection is owverruled.
~+ . You may answer it.

A Th@ﬁfinal figures that are provided to the client are

but are produced with my involvement.
Q Okay. Did you ever take a course in statistics
vhen you were an undergraduate at school?

A Yes, I d4id, sir.
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Q All right. In representing a client in your
cccupation, you also engage attorneys. Isn't that true?
A That's correct.

Q And the attorneys handle the zoning problems

before the boards of adjustment. Isn't that true? --if they

have any.

A The attorney would make the formal appearance. That's
correct.,
c Okay. The reason being your consulting organization

cannot appear before a board of adjustment as repréiéﬁfing
a client in a zoning matter. True? | |
A That's correct.

Q Now, in the event a subdivision is requireg,
isn't it true that you may engage for your client a planner]
A That's correct.

Q And the reason being your organization cannot

testify as a planner before a board, before a planning boar?.

Correct?

~general rule, we engage~-we would engage an

A A‘

arehitecgfgr an engineer to do that, the planning work in
cenjunﬁtié; with the architectural or enaineering work.

Q  Well, they are authorized to appear before
planning boards. Correct?
A Yes.,

Q And you're not. That is in the presentation of

b4
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Mallach - cross ‘ 48
a plan before a planning board subdivision.

A I'm not sure that I'm precluded from making statements|
on behalf of my client in front of a planning board of a
general nature. I am not--I recognize that I'm not able to
present, you know, selling a plan or subdivision.

Q Now, in addition, you rely on attorneys for the
zoning work, on planners for the planning work and engineerg
and architects for the drawing up of specifications and
things of that nature.,

A Correct.

Q would it be fair to characterize your‘pdbitiohk
then in your firm as an administrator?

A In part. | .

Q Are there any other administrators in your firm
besides you?

A Administrators?

Q Yes. Anybody else?

A I don't think I would use that characterization, no.
- Q . Now, you testified that to gain real estate

figures yéu made various)calls to real estate agencies.

Is thaﬁﬂc;rrecﬁ?

A That's correct.

Q And these were individual agents?

MR. SEARING: I object, your Honor. This goes

to the substance of Mr. Mallach's testimony.
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MR. SELESKY: I'll link it up in a minute, your
Honor.
THE COURT: All right.

You may answer that.

A Yes,
Q And how many were they in number?
A Apprcximgtely half a dozen.
Q Are you aware of the fact that there are several

hundred real estate agents in Middlesex County that belong‘
to an organization called the Middlesex County Board 6f

Realty and that would you have called them you would havev
obtained the monthly sales throughout the county? - |

You didn't do that, did you? .

A We have the monthly sales throughout the county.

(0] when you were drawing up this particular report,
you relied on the individual real estate agents your
assistants called, 1Isn't that true?

A In part.

Qf", Now, is it your testimony now that you relied on
the salgstf the Middlesex County Board of Realty for the
pteparatign of your reports?

A No. We receive information, which is on all sales
taking place in Middlesex County on a weekly basis from the
Real Estate Data Service, which compiles and publishes all

of that information as a standard source for all public
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and private agencies; however, in the issue of land, which
is at issue here, that data is unfortunately not usable for
the purposes of cost estimation.

0 Now, have you ever4engaged in the purchase and

sale or receipt of a commission for the sale of real estate}

A Directly, no.
Q You're not a real estate salesman?
A No.
Q Or a broker? A No.,
Q Have you speculated yourself in real estate to
any degree?
A I do not speculate in real estate.

0 You would not tell the Court that you are an

appraiser.
A I'm not an appraiser.
Q The irnformation that you received in regard to

this report gives the gross. These various reports, the

monthly reports that came in or the weekly reports, is a

- sales service. Isn't that true?

A Thagés correct,

@  Now, that sales service is not the figures of

the Middlesex County Board of Realty. 1Isn't that true?

A The sales--the sales service represents all sales

transactions that are recorded in the county.

0 That's na the statistics of the Middlesex County



A wu Hh W N

®

10
11
12
13
14
15
16
17
18
19

20

21

22
23

24

25

Mallach - cross 51

Board of Realty. 1Isn't that true?

A That's not the statistics of the Middlesex County Boarnd
of Rea lty .
Q And also, that is a service that comes in and

checks the deeds and information and only gives the planning
information of the sale price and that's about all.

A The sales price, the mortgage, the mortgage amount,
the mortgage holder and a number of other matters.

Q Now; isn't it true or are you aware that the
Middlesex County Board of Realty would contain data cards
giving you the size of the structure, the amount of iand,‘
the purchase price and other considerations ﬁhen?f?v

MR, SEARING: Your Honor, I have to object,as’
being repetitious at this point.

THE COURT: 1I'll sustain that objection.

MR, SELESKY: I have no further questions.

MR, STONAKER: I have some questions,

THE COURT: All on voir dire?

i "MR. STONAKER: Yes, your Honor.

THE COURT: All right, Mr, Stonaker.
CROSS-EXAMINATION BY MR. STONAKER :

Q Mr, Mallach, are you familiar with the Profession

Planners' licensing Act?

A Yes, I am, sir.

al

Q And do you do any planning work at all, sir?
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A I may do planning work depending on how the term is

defined. I certainly avoid the term professional planning
work. |

Q What planning work do you do, sir?
A -Well, again it depends on how you define the term
planning.

Q Well, you define the term for me, sir.
A In the sense that planning can be defined as work or
writing or teaching or analysis dealing with say the mannef
in which the country and its units prepare for the future
and prepare and deal with developments, broadly defined:

then I certainly do planning work.

Q You do planning work in=- -
A In that sense.
Q Do you do services primarily to guide governmental

policy for its assurance of orderly and ccordinated

development of municipal, county, regional and metropolitan
land areas in the State or portions thereof?

A ‘Yxetyip the context of the planning—-professional

"planningvﬁgt.

0 fﬁfNot in that context?

A No.
Q And in what context do you do it then, sir?
A In a broad educational research or say writing
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Mallach - cross 53
standpoint rather than from the preparation of specific
plans to guide the development of specific municipalities
or counties,

Q Then you could not prepare a prlan for the orderly
development of a municipal and county or region in a
metropolitar area? Is that correct?
A I could professionally; I could not under the Planning
Act, Licensing Act,.

Q You could not under the Licensing Act.
A That's correct.

0] Are you familiar with the qualifications ﬁnder
the Licensing aAct?

A Yes, I am. -

Q Could you qualify for a license in the State of
New Jersey? |

MR. SEARING: Your Honor, this is repetitious.
Mr. Busch covered this yesterday.
MR. STONAKER: No, your Honor. I think this is
- very relevant.
’;fHE COURT: But these are repetitious.
MR STONAKER: I don't think that Mr. Busch--
THE COURT: Excuse me. I'm talking.
MR. STONAKER: I'm sorry, your Honor.
THE COURT: These are repetitions of questions

asked by Mr. Busch. The objection is sustained.
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MR. STONMAKER: Your Honor, I don't recall any
specific questions'asked about whether he could
qualify under the Licensing Act. I remember questiong
as to whether he did have a license in the State of
New Jersey but not whether he could qualify for
licensing in the State of New Jersey under the Licens]
Act.

MR, BUSCH: I don't believe I asked that question
vour Honor, and I would voint out that there are
various ways in which one can qualify in that act.

THE COURT: Anything further?

MR, STONAKER: Pardon me, your Honor,

THE COURT: Anything further?

MR, STONAKER: Yes, your Honor.

CONTINUED CROSS-EXAMINMATION. BY MR. STONAKER:

Q Mr, Mallach, are you familiar with the
qualifications to qualify under A.I.P.?
A In a general sense.

Q  Could you gqualify for A.I.P.?
A Yea;'

Q@  And in what area could you qualify for A.I.P.?
A I've been both--both on the basis of my own
observations of the requirements and on the statements of
individuals who are A.I.P., members. I've been told that

I could qualify for full A.I.P, membership.
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A

0 Doesn't it require an undergraduate degree in

planning and three years of experience?

requirements of the A.I.P. membership.

your recollection as to the requirements for A.I.P.?

A Perhaps,

MR. SEARING: While the witness is perqsinthhe'
documents could we have an identification as;ééyvhétiﬂ
it is? |

MR. smmmn:y It's the American Institute of
Planners document, and it indicates what the membershi
qualifications are.

Do you want to examine it?

Q Now, does that refresh your recollection?
A Yes, it does.
AU @« Mr, Mallach? r
" A Yéggjit does.
@ +Could you qualify under those membership
requirements?
A I believe I could.

A

¥

I do not recall the specific--the specific

Q And a Master's degree and three years of experience?

As I say, I do not recall the specific requirements.

Q If I showed you a pamphlet, would this refresh

Q In what area, sir?

I believe under the--under subparagraph 4F of this

p
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A .l.Pa?

“A Né}’; have not.
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document.

Q Sﬁbparagraph 4F, you've had six years of plannind
experience, sir?
A I believe so.

Q In vhat area?
A The work that I've performed for the Department of
Community Affairs is relevant to planning experience, work
that I have conducted for the County and Municipal
Government Study Commission is relative to planning
experience, the consulting work that I've performed for -

non-profit organizations in housing and developmahf is

relative to planning experience, and a case could be mld@;;;

that the work that I did for the Community Progresé}';nc‘,r

is relevant to planning experience.
The term planning is used by--as used by the A.I.P.

is not strictly limited to physical planning in the narrow

Q ““Your function here is to review all the zoning
ordinances of the municipalities who are defendants in this
'action. Is that correct?

A That 's correct.

Ed

Q Is one of those municipalities South Brunswick
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Township?
A That's correct.
Q And is your wife the attorney for the South
Brunswick Planning Board?
MR, SEARING: I object, your Honor.
MR, STONAKER: I think it's very relevant, your
Honor.
THE COURT: That objection is overruled.
You may answer.
A That is correct.
Q And you intend to review the South er&wick
zoning ordinance? |
A Prior to my wife's being retained by the South )
Brunswick Planning Board, the members of that planning board
were provided full information, full disclosure on this
relationship. Since her being retained, we have made a
point of not discussing this matter. She has made a point
of not participating .whatsoever in any discussions with

Board on this specific topic.

g " #However, you're going to make a judgment today

ﬁﬁ?ﬁft’?&( the South Brunswick Zoning Ordinance?

A I think it's unlikely we will reach it today, but at

some point in the next week or two.

. Q You will analyze the South Brunswick Township

Zoning Ordinance?
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A That's correct. She had nothing to do with the
representation of that ordinance.

MR, STONAKER: I have no further questions.

THE COURT: Mr. Spritzer?

MR, SPRITZER: I have a few questions, your Honor.

CROSS-EXAMINATION BY MR. SPRITZER:

Q Mf. Mallach, on the questioning by Mr. Stonaker
you indicated that you could qualify for A.I.P. membership
under Section 4F, Is that correct?

A Yes.

MR, SEARING: Your Honor, I object. This ig': A
repetitious and A.I.P, or Mr. Mallach's meﬁﬁgtﬂhip: §5
or non-membership has been clearly establiggéd_éhdi?
A.I.P. membership qualifications are not on trial in
this case.

MR, SPRITZER: That's correct.

THE COURT: I'm allowing testimony as to
vhether he’is eligible as he understands.

It's repetitious., Are we leading into something?

“ MR, STONAKER: Yes, your Honor. I would hope so.

,iEUIJﬁﬁﬁ't want to waste your Honor's time.
THE COURT: All right. Go ahead.
Q As I read this 4F, Mr. Mallach, it states

“Bachelor's degree in a field relating to planning and six

years of planning experience, which must include at least
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A That is one of the areas.
Q You gave two categories,
A »M:?rinciple areas.
- inffTwo principle areas.
A ﬁ;g*Y;;é;

One was housing development.

Mallach - cross 59
four years of professional planning experience."

Now, isn't it true that you have testified you are
not a professioral planner?
A I'm not a professional planner in the meaning of the
New Jeisey Professional Planning Licensing Act.

Q Are you saying that you are a professional plannerx
under the A.I.P, definition?
A I believe I may be.

Q You may be.

A Yes.
Q But you're not sure?

A I can't be sure unless I applied formally. ; ;;
(o] Mr, Mallach, on your original examination’I

believe you were asked to characterize your field, and
is it wrong to say that you specialize in housing developing,

housing development? Is that what you said?

Q And I want to make sure that I understood that.

B Correct,

Q And what was the second one?
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A Well, it varies for each one.
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A The second was éurvey research and social research.
o And those could be characterized as your field

of expertise?

A Not exclusively: principally, but not exclusively.
0 In other words, you have other fields of expertise?
A Yes.

Q And what is your field of expertise?
A Well, one which I did cite on direct examination was
that of fiscal analysis with regard both to fiscal impact
of housing development and general municipal fiscal ‘concerns.
I believe there are probably others but those aréfthe éﬁre;
in which the firm has been active in representing;@lienta;k«
under taking work. ) i |
Q Now, at what point in time did you determine that
these were your three fields of expertise?
A Well, this is somewhat circular. I'm referring here

to the activities in which the firm, Alan Mallach Associates,

is engaged, and these are the fields where we have expertise

Q I just asked you at what point in time.

Q Was it prior to the time that you were on

depositions on January 27?
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Q Now, you recall those depositions I asked you:
“what do you regard as your profession?"
A Yes.

Q Do you recall that question?

And your answer was: "A profession of consulting
services in areas of competence.” Is that correct?
A There's a typo in there. It was the provision of

consulting services in areas of competence.

Q So the deposition is incorrect when it says
“profession"?
A Yes.

Q And I said, “"All right. That's a rathéf’bxﬁad
term. Correct?" ‘: :
A Yes.,

Q And you said, "It is." And you said, "It's
deliberately broad."

Do you remember that?

A Yes,

'+ Q - «You do remember that?

”QQ;x5And I said, "That's the best you can do in answer

to that question?” and you said, "Well, I can supplement

that by listing what I consider or giving representative

examples of what I consider to be areas of competency, which

are unfortunately, I believe, too varied to lead themselves




B

N

-

10

11

12

13

14

15

16

17

18

19 |

20

21

23

24

25
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to a single description.”

Do you recall saying that?

A Yes, I do.

Q and I said, "wWould that be a long list?® And you
said,'"Well, it depends on how broad you define campetency
and it could be," and you never described what you just
described this morning, the three fields, did you?

A No, I did not.

Q Now, vou've testified yesterday in respect to
your testimony in a zoning litigation, I believe. Isn't
that right? Is it Aliende vs. Township of Bedminster?

THE COURT: Allen-Dean.
A Allen-Dean. Allen dash Dean.
- Q And in that case did you say you analyzed the
zoning ordinance?
A That's correct.
Q And you gave testimony as to whether the ordinance

was exclusionary or not.

A,faf‘gh ‘s correct.

fIn that particular case, did you have available
tq’§Q9ﬁﬁé§iprovisions of the zoning ordinance?
A Yes, I did.
Q Did you have available to you the zoning map?
A Yes, I did, in somewhat disorganized form but

nevertheless the zoning map.
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Q Did you have zvailable to you the land uses in
the town?

A I had available to me some information on the land
uses, not exhaustive.
Q Did you have available in that case the location

of the wvacant land in the community?

A Generally speaking, yes.
Q You knew where the vacant land was?

A Well, in the Township of Bedminster I think it was

over ninety percent vacant land.

Q So it was easy to determine where.thefg?éiat~$§ﬁd
a2 e
A By and large, yes. .

Q Now, in the other case you testified in, I have

a little trouble with pronounciation. Is that Cinnaminson?
A Yes. That's correct.
Q And you also testified with respect to zoning.

A Yes.

#PDid you have availability of the zoning provisiong

L ves, I did.

Q Did you have the availability of the location

of the vacant land?
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A Yes, I did.

Q Now, in respect to the testimony yog're about to
give as an expert, did you have the availability of any
zoning map of any of the communities concerning which you're

about to t estify?

A The zoning map was provided in some cases.
Q In some cases. A Yes,
Q How many cases?

A I don't recall.

Q Well, can you recall whether it was Eh*ge or five
or ten, approximately? | -
A I would say a little less than half.

Q All right. And did you have the 1ocatioh.of any
of the vacant land in the twenty-three municipalities before
you made your analysis concerning what you're going to
testify to?

A Well, in no case was precise information provided
about the location at a level of detail say equivalent to
ta#x block-and lot; however, in some cases general informatior
;heut léé;Zion was available.
= *Qé' ‘In general location.
A Yes,

Q You didn't have tax lot and block or you didn't

have the vacant land pinpointed on the zoning map. 1Is that

correct?
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A That's correct.

Q@  All right. and you didn't have available to you
before you made this analysis about whichyu're to testify
the location of various uses in each community, did you?
What I mean by that, did you know where the business uses
were in each community? Did you know where the industrial
uses were? Did you know Qhere the multi~family‘uses were

or the single family residences in each community?

A In some.
Q In each community.
A Not in each community.

@  aAnd isn't it true, Mr. Mallach, that if you're
qualified and you're about to testify in this case; .
basically you are going to reach your conclusions based on
the zoning provisions given to you by your attorney and
based on the amount of vacant land ip each community, and
that's all?

A That's not all but those are the principle items but

- not the only items.

Qil«t _What are the other items?

R§¥f;f1ﬁf§édition to the zoning ordinance and the overall
amouht of vacant land, we will rely--I will rely on

information provided by defendants on the distribution of
vacant land by zone and to the degree that information was

provided by defendants in some cases additional supplemental
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information qualifying the vacant land information or
categorizing it.
In addition, I will be looking where appropriate at

land subdivision, site plan and other municipal ordinances

as well,
Q Those are ordinances., Correct?
A Yes,
Q You never made an on-site inspection of any of

the land in any of the communities involved, have you?
A Well, I am generally familiar with much of ig\hut
I've not made a formal inspection of it, no, “
Q And you never looked specifically at a.land use
map in any of the communities. Isn't that correct?
A That's correct,
MR. SPRITZER: Before your Honor rules--that's
the end of my cross-examination,
(Motions and objections are heard at this time
on the record.)

+ THE COURT: Now, do you have some general questior

that you propose to ask Mr. Mallach before you proceed
with the individual municipalities?
MR. SEARING: Yes, your Honor.

THE COURT: All right.

ks
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CONTINUED DIRECT EXAMINATION BY MR. SEARING;

»Q Mr, Mallach, at our request, have you made an
investigaﬁion of the zoning ordinances and in certain
specific instances other ordinances of the twenty-three

de fendant municipalities?

3 Yes, I have,
Q In making such an investigation, what did you do?
A I reviewed the text of each zoning ordinance and

vhere appropriate the land subdivision or site plan or
other relevant ordinances of the municipalities, Secqgély;
I reviewed the information provided by thelmuniciﬁ;liﬁie;
for vacant land in the municipality in the manneéf;QQthdh’_
this land was divided by zone, as well as any supéie@éntéé§v
information relevant to that consideration provided by the
municipalities.

Where that was not available, I reviewed the informatibn
provided by the Department of Community Affairs in their
study of vacant developable land by zoning category, and

ing ordinance had not been apparently substantially

g

aﬂéﬁﬂe&@qgace 1970 incorporated that information into the
In addition, I reviewed current cost estimates for

related these matters to the zoning ordinance.

MR, SEARING: Your Honor, I have a document
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which I would like marked for identification.
THE COURT: P-104 for identification.
(P~104, chart, marked for identification.)
Q Mr. Mallach, would you identify this for us, please.
A This is a tabulation prepared by the Division of
State and Regional Planning, Department of Community Affairs,
breaking down the acreage, vacant and &velopable, for each
municipality in Middlesex County by various zoning provisioné
of the municipality, of the ordinance current at the timef
of the study.
C Thank you. ) ii?f
MR, SEARING: Your Honor, for the rece‘éii‘,»: thg,
document is the squrce document for the in?gghagioﬁ fl
summarized in plaintiff's exhibit 37, "Land Use
Regulation and Residential Land Supply, " which is
already in evidence, and for the relevant information
in an exhibit previously identified as P-39 for
identification.
o Q Mr, Mallach--

(Objections are heard at this time on the record.)

. in:,Mr. Mallach, what are the principal features

of the zoning ordinances in Middlesex County?

(Objections are heard at this time on the record.)
A The zoning ordinances have a number of general

features. First, each ordinance provides for the land uses
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that are permitted in the municipality: residential,
industrial, commercial. Secondly. each ordinance, either
through description in the ordinance or through an attachment
of a map designates those land areas in the municipality
that are appropriate, considered appropriate, for each land
use. Thirdly, the ordinances provide for differentiation
within land uées, such as, different single family residence
zones of different character, density ana type. Fourthly,
the ordinance provides standards for development in each
zone, such as, lot size requirements, frontage requiremenﬁg}
interior floor space requirements, and down ofteﬁAtO«é. N
considerable level of detail. Fifthly, many of‘tpg»y
ordinances provide for special exceptions of varioﬁ?“ébrﬁs
in certain zones of certain land uses that are permissible
in the ordinance but only by variance rather than by right,
Finally, many of the ordinances contain what can be
considered special zones, in particular, mixed use zones,

of a P.U.D. or similar nature, cluster zones, planned

différeﬁk;iinds of flexibility, changes in provisions or
éﬁubinﬁ&iéhs of land uses.

Q What effect, if any, do the features you describe

(Objections are heard at this time on the record.)

A Many of the provisions of zoning ordinances have an
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effect on housing for low and moderate income families.,

I should start by saying that no zoning provision,
in my judgment, has an inherently favorable impact on
housing provision in that a zoning provision is by its nature
more restrictive than the absence of a zoning provision;
however, many zoning provisions or zoning features and
zoning ordinances may have a neutral effect.

0 wWhich ones are those, Mr. Mallach?

A Well, an ordinance, for example, which provided for -
modest requirements and for a wide variety of housing typulj
and provided in the mapping of the municipality fbr amp&e
land for those would proba ly have a neutral effact in

that it would not hinder the provision for low and moderate
income housing,

Certain provisions have a negative effect, however.

Q Which ones are those?

A There are a number of set provisions. The first type=—+
(Objections are heard at this time on the record.]

) are many types of provisions that have a

negﬁéivéﬁ“ ct. These include, first, prohibitions on

raising the cost or reducing the feasibility of building
certain types of housing, even though the housing types
may be permitted; thirdly, restrictive provisions, such as,

bedroom restrictions limiting the flexibility of developers,
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builders and non-profit sponsors to respond to housing needs;
fourthly, narrow distribution of land, of vacant land,
in a manner that is not reflective of the demand and the
need for development of the different types provided by
the ordinance; and fifthly, arbitrary or broadly discretionaxy
pro#isions providing for the possibility of abuse of
discretion.
MR, SEARING: Your Honor, I have a document that
I would like marked for identification.
THE éOURT: P-105 for identification,
(p-105, table, marked for identificatidn;f |
Q Mr, Mallach, could you identify this feruac éieaée?
A This is a table, entitled, "Industrial Reﬁiﬁential .
Demand and Zoning Provision-Middlesex County Municipalities.f
It is a compilation of information from the Middlesex
County Planning Board and other aforementioned sources

on the subject.

Q Is this prepared by you?

5(Objections are heard at this time on the record.]

pﬁﬁ_;;I'm sorry, Mr. Mallach, Could you identify this

docﬁment for us, please? |

A This is the Middlesex County Interim Master Plan report,
THE COURT: What is the number on it?

THE WITNESS: This is PN—-40.
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MR. SEARING: I'm sorry. I stand correct. P-40.

Q Did you utilize this document in compiling this
table?
A Yes, I did.

THE COURT: Did you use that document exclusively3

THE WITNESS: No, sir.

THE COURT: What else 4id you utilize?

THE WITNESS: I utilized the information on vacant
land provided by municipalities in response to questions
by the plaintiffs' counsel, and where no sg§§
information had been provided, the informa££3&ffran{’
the table that was subject to discussion é?glief.
Those municipalities where that informatio; is;ﬁsed:
is designated by a double asterik. |

THE COURT: And you put-some reliance on what
has been marked P-104, which in turn you've testified
is a table of the Department of Community Affairs?

MR, SEARING: And which we will produce sameone

Br: eross-examination.
i ;THE COURT: It would appear then that the same
. ;;&ﬁgétion would apply to admitting P-105 at this time.
| MR, SEARING: We understand, your Honor,
THE COURT: All right.
Now, Mr., Mallach, you previously reviewgd features

of the zoning ordinances which would have a negative effect.
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Could you go back over those and explain how each operates
in a negative manner on the provision for housing?

A Yes, sir.

The first feature that I believe I cited had to do
with the prohibition of certain uses. Certain zoning
ordinances either prohibit explicitly or make no provision
for, whicﬁ in some cases can have the equivalent effect,
either for multi-family housing and in some cases for mobile
homes.

The multi-family housing is a major elemené_ip{r
responding to any housing need because very 1arg§;§;¥t§ bf;
the population either seek multi-family housing Ef;éheige,‘
or, particularly among lower income peOple; seek muiﬁi;w
family’housing by necessity so that the prohibition of multi<+
family housing could have a very éeliterious effect on
housing opportunities.

The prohibition on mobile homes is similar.

The second provision, which I discussed, was the
than whatﬂﬁay be required by acceptéd planning practice or
For example, if a municipality provides that all or

that requires lots of forty thousand square feet, that is

greater than is required--than may be required for health




10
11
12
13
14
15
16
17
18

19

20

21

22
23
24

25

Mallach - direct 74
and safety.

There are three features in particular that can affect
housing opportunity by substantially increasing éosts in
this matter. These are excessive lot sizes, which may
affect the cost of land and also affect the cost of landscapi
earth movemént and clearance; excessive frontage, which
also may affect the cost of land but does substantially
affect the cost of site improvement, including streets,
curbs, gutters, sidewalks and sewer and water lines, and
the square footage requirement for the building itseL§;¢ %‘
which affects the cost of construction, which is?ﬁ?ﬁic;ily,;
a function of square footage. e ¥

For example, the cost of typically required imgréveﬁ;nt
on a site in terms of curbs, gutters and so on, can be in
the area of sixty to seventy feet per foot of frontage--
excuse me, Sixty to seventy dollars per foot of frontage.

MR. CHERNIN: Your Honor, I must object to the
mentioning of any dollar figﬁres or values until it
f_iéta be appropriately established here at this time.

If Ee s talking about generally or broadly, I suppose

Ehat we have to let him go.

THE COURT: I would sustain that objection at
this time.
Limit yourself to the general discussion and

what you say to be excessive standards.

ng,
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THE WITNESS: Yes, sir,.

A Sq, the lot size, frontage and floor space are the
principal excessive standards.

There are other excessive standards which can be of
a more technical nature, for example, wide street widths or
sidewalk widths provided in a subdivision ordinancé.
There may be excessive standards in the provisions for
multi-family housing, such as, parking--high parking
requirements, air conditioning and other amenity features
which should more appropriately be left to what is :eferféﬁ
to as the test of the marketplace. :

So these all could have a very strong impaéF §n eithgk
increasing costs or reducing the feasibility of déveldpment.
The third area I believe I mentioned is largely
self-explanatory. It is really a kind of prohibition which
is restricting uses in a manner that reflects the feasibility
of meeting housing needs. This is particularly relevant

to multi-family housing where some ordinances have bedroom
often prahibitlng three and four bedroom units, and other
acreage lot be assembled before one can build multi-family

building because it reduces the practicability of assembling

for multi-family development,
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The fourth point I believe I made referred to the

. distribution of land by zone. It--even if the zoning

ordinance provides for all the uses and all the entities of
use that are appropriate, the zoning ordinance may still
have a restrictive effect if the amount of land in the
different zones is directed in a manner that is not
responsive to the market demand. For example, as a general
rule, at the moment, the concensus of the expert opinion
is that there's greater demand for small--

MR, BERNSTEIN: I object.

THE COURT: Don't give us other opininné.

THE WITNESS: I'm sorry. ‘
A As a general rule, there is greater demand fof’smallér
rather than larger, less expensive rather than more expensive,
single family dwellings. If, however, an ordinance providés
for much more land in a highly restrictive single family
zone and much less land in a modest family zone, this may

not be responsive to the market place and may restrict the

. .. feasibility of building housing that is needed.
Soll g

-This is so even if the acreage in the modest zone

fﬁay hé;zqﬁﬁhly equivalent to the market demand since all

of the acreage in any given zone is not likely to be

available for development or assemblable by developers and

housing sponsors at any given point, So unless a given zone

contains enough land for a market demand to be effectively
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dealt with, the ordinance provision can be exclusionary
despite the letter of the ordinance.

Q Now, Mr. Mallach, what other land use practices,
if any, have an effect on the provision of housing for low
and moderate income people?

A There are a variety of other land use practices
indepeﬁdent of the zoning ordinance that municipalities
engage in,

(An objection is heard at this time on the recordJ)
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THE COURT: You had five categories of;__;;what you
said were factors having a negative effect!&ﬁ léw
and moderate income housing o;mportunities.;‘t

THE WITNESS: I think I missed one.

THE COURT: Did you discuss what you meant by
the fifth?

THE WITNESS: I mis;ed that.

THE COURT: Let's hear that.

THE WITNESS: The fifth provision I referred to

,Aﬁng“the presence of broadly discretionary provisions

A%

in the zoning ordinance or other ordinances. For

~Mkex§ip1e, some municipalities may provide for a

cluster ordinance which allows for relatively modest
lot sizes with a dedication of open space and provides
for a cbmpletely discretionary language as to the

acceptability of the open space in the municipality .
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S0 that the municipal planning board can use this
provision to discourage development.

A similar example would be where a municipality
provides for use only by special exception and allows
the zoning board to make a determination on the
basis of very broad and very general criteria, the
acceptability of the use.

In some cases--in one case I'm familiar with,
even though it's not prévided as a special exception,
the multi-family, the multi-family use is held
contingent to the broad finding of the suitability
and benefit for the municipality that can be nade*by;‘
the planning board completely at their disérefipn. B

So these prowvisions can further restrict the
provision of housing opportunities.

THE COURT: All right. Then there was another
question asked.

Would you recite the guestion or--

"o «+MR. SEARING: Yes.

‘;;?JTHE COURT: ~-paraphrase it., If there's an
'ﬁ;bi;étian to it, we'll hear that.
Q Mr. Mallach, are there other land use practices
vhich have an effect on the provision of housing for low
and moderate income people?

THE COURT: Do you mean municipal?
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MR, SEARING: Municipal land use practices, yes,
your Honor,
(An objection and legal argument are heard at this
time on the record.)
(The pending question is read back by the Reporter.)
THE COURT: Other than zoning.
"THE WITNESS: Other than zoning, ves.
A There are a number of municipal practices which have
an effect on the provision of low and moderate income

housing, some of which are positive and some of which are

negative.
Q Some are positive., Would you eXplain5§haf, pleasel.
A Yes, sir., There are a number of actions in’fhe

housing sphere which I éonsider-ta be directlj relevant to
the land use sphere, which are positive. These can include,
for example, the establishment of the local housing
authority and the construction of housing pursuant to the
provisions of The Housing Act of 1937. These can include

the adeption of a resolution of need pursuant to the New

tO;be;buiit in the municipality. These can include framing
and épplications to H.U.D. for Section 8 funds to be
applied to existing housing units, thereby relieving
financial stringency on renters, though low income renters,

and these can include use of the good offices of the
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municipality to facilitate non-profit housing development
by providing zoning amendments and tax abatements and the
like, andfthese are positive land use actions that the
mnnicipaliﬁy can adopt.
(Objections are heard at this time on the record.)
THE COURT: Anything further in your answer?
THE WITNESS: I think these are the positive
housing and planning actions that are covered.
Q You indicated that there were some negative ones.
A Yes. In addition to these--well, one, clearly the
absence of positive provisions has a negative impaéﬁ, so;‘f
in that sense there's that corollary to the positive !hatﬁtgd.
In addition to that, there are additional provi:siéhs
that can have a negative effect on low and moderate income
housing opportunities which are sometimes found in other
ordinances of a municipality, such as, the land subdivision
ordinance, which is where ﬁhere are éften, first, cost
increase in provisions, such as, e;cessive standards—--

* MR, BERNSTEIN: This is just what I was objecting

.to, your Homor.
““°f?fﬂ ‘1 THE COURT: Well, you may move to strike it,
MR. BERNSTEIN: I would move to strike any other
reference other than to zoning ordinances.
THE COURT: I'll let him finish his answer.

Go ahead.,
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A The land subdivision and other ordinances related to

excessively high standards increasing costs, broadly
discretiqnary provisions for the review and approval or
disapproval of applications, stringent fee requirements
and others tending to reduce the feasibility of housing
development or increase the cost of that development.
THE COURT: All right.
(Objections are heard at this time on the record.)
THE COURT: Do you have other general qu§§t£0n8
you are asking Mr. Mallach? L ‘
MR, SEARING: Just one or two, your RGQOr.
THE COURT: Well, proceed with those ﬁﬁen{

Q Mr., Mallach, your description of the positive
aspects of other land use factors, were any of these points
covered_in your book on housing and suburbs, which is marked
as plaintiff's exhibit 103 for identification?

A To a limited degree, yes,

wWould you describe some of those, please.,

.+ in this report we devoted some attention to the

placé in a number of suburban municipalities, reviewing

independent of the ordinance provisions as such of a

sample of municipal planning boards.
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MR. PLECHNER: I move to strike that, It seems
to me that he's describing what he said in this book,
which I don't think has much relevance here. I think
that is going to a point way beyond anything being
. tried here and we're not giving a book review.
; think that question should have been specific as
to the zoning and planning in Middlesex County.
T™E COURT: I agree with that, Mr. Searing.
MR, SEARING: Well, your Honor, I would like at
this time to move Mr. Mallach's book into e§idenee.
(There are objections and legal argumgnts;‘fh‘éards
at this time on the record.) |
"THE COURT: Now, I would also like to ask'this:
Have you concluded general questioning of Mr. ﬁallach?
MR, SEARING: Yes, your Honor. I have one more
document that I would like to have marked for
identification to offer into evidence, and that was
one of the documents that I was going to attempt to
;%$§g;g§ve a stipulation on this morning.

THE COURT: Well, we'll mark it for identificatiol

 ¥@5 (P~-106, report entitled "Status Report: Federal
Low Rent Public Housing Programs in the State of New
Jersey, " marked for identification,)

Q Mr. Mallach, could you identify the document

marked P-106 for identification?
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A Yes, sir.

This is a report entitled, "Status Report: Federal
Low Rent Public Housing Programs in the State of New Jersey, |
dated June 30, 1975, and published byvthe Division of
Housing and Urban Renewal of the New Jersey Department of
Community Affairs.

MR.VSEARING: I would note for the record there
is attached a certification, indicating that this is
a true and correct copy of official records maintained
by the New Jersey Department of Community éffairg,:
and it is a document upon which I will req#égt_ié:i:iv
stipulation. 5

THE COURT: All right. .

Now, I would like during the recess for defendant!"
counsel to, if you can, reach a concensus as to
vhether you have cross-examination on this general
testimony of Mr., Mallach unrelated to specific
ordinances or whether you will withhold your cross-

‘e%ggination until each municipal attorney has the
véﬁﬁéitunity to cross-examine as to his particular
4}6raﬁhance.

All right, Court is in recess.

(A recess is taken at this time.)

(Legal argument fakes place on the record.)

THE COURT: I suppose we might have these document
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marked in evidence, then.

Do they all have identifying numbers now?

MR, SEARING: Yes, they do.

THE COURT: All right. Tell us what they are.

MR. SEARING: The first ones are exhibits P=77,
P-79 and P-80. These were marked only for
identification and I would now move that they be
marked for evidence.

THE COURT: P-77, P-79 and P-80 in evidenceg

(p-77, P-79 and P~80, previously identifiedw
now marked and received into evidence.) -

MR. SEARING: Moving into the next om,yqu:
Honor, which is P-90. | -

THE COURT: P-90. All right, P-90 in evidence.

(P-90, previously identified now received and
marked into evidence.)

MR. BUSCH: Can I have that identified?

MR. SEARING: "State of New Jersey Residential

. 'Qomtruction Authorized by Building Permits."”

" The next document was P-92 marked for

”id;ptification, which is the "Births, Marriages by

Occurrence and Deaths by Counties and Major Cities.
THE COURT: P-92 in evidence.
(p-92, previously identified, now received and

marked into evidence.)
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MR, SEARING: The next one is P-2%92a marked for

identification, U.S. census data for New Jersey counties.

THE COURT: P-922A in evidence.

MR . SHAPIRO: Is that New Jersey Townships since
1900 or some particular date as to when?

MR. SEARING: It's only 1970 census data.

MR. CUMMINS: Your Honor, on that document, P=92a,
the tables don't match. I was trying to find some
things in there and it's most difficult to find.

I think if counsel is going to be putting it in, we
should know what it's going in for and then ﬂe‘ll

be able to find documents without perusing xhraughﬁ :U
one hundred fifty pages, because the table of:éontehts
doesn't work.

THE COURT: Are you able to provide any
assistance on that, Mr. Searing?

MR. SEARING: Not at this4time. I will make an
effort to respond to Mr. Cummins' request.

- THE COURT: All right, thank you.

MR, SEARING: The next is P-100, H.E.W. school

kéﬁféllment statistics from the directory of public

elementary and secondary schools.
THE COURT: P-100 in evidence.
(P-100, previously identified, now received and

marked into evidence.)
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MK. 3EARING: The next one is P-106 for
identification, "Status Report: Federal Low Rent
Public Housing Programs in the State of New Jersey,"”
June 30, 1975,

THE COURT: P-106 in evidence,

(P-106, previously identified, now received and
marked into evidence.)

THE COURT: May I see that, please?

{There is a discussion on the record between
Court and counsel.)

MR, SEARING: Your Honor, I have a se;}es‘of
documents to be marked for identification.fg |

THE COURT: P-107 and so forth. )

(P-107, ordinance, and P-108, chart, marked for
identification.)

THE COURT: Just two, Mr. Searing?

MR, SEARING: Yes, your Honor,

THE COURT: I thought that you said you had a

- series of documents.

. "MR. SEARING: Well, at one time I was considering

~introducing them all at one time and having them all

identified, but I think that under your ruling I
think it better and we'll move more effectively this
way.

THE COURT: All right.
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CONTINUED DIRECT EXAMINATION OF ALAN MALLACH BY MR, SEARmGa
0 Mr, Mallach, I show you P-107 and ask you to
identify it, please.
A This is’a document entitled, "An Ordinance Concerning
Zoning, Cranbury Township."

Q And I would ask you to identify P-108.
A This is a chart, entitled, "Cranbury: Summary of
Zoning Ordinance Provisions,” prépared on the basis of
information in the ordinance and information supplied by

the municipality, by me.
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MR. SEARING: Your Honor, I would likg tomu
that P-107 and P-108 into evidence. éﬁ‘ R

THE COURT: Would you show those to Mr. Moran.

MR, MORAN: I have no objection to P-107, your
Honor. I have a limited objection to P-108 inasmuch
as the last column contains information which was
povided by the Department of Community Affairs as to

vacant land in the Township in various zones, which

- I.believe was gleaned, it appears to me was taken

frqn; P-104. I have an objection to that portion of

ﬁvthéjaocument being admitted into evidence.

MR. SEARING: That will not be relied upon.
THE COURT: All right,
P-107 and P-108 in evidence.

‘MR, MORAN: Your Honor, is there some way that
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can be deleted from the document if it's going to be
in evidence?

’MR. SEARING: We can cross it off,
THE COURT: All right. Go ahead and do it.
Q Mr. Mallach, would you cross off the column on
the chart marked "D.C.A." |

A Yes.

(There is a discussion on the record between
Court and counsel.)

THE COURT: All right. Let's mark these in .
evidence. | |

(p~107 and P-108, previously identifijé; rece%b@d
and marked into evidence.) - ) o

MR. SEARING: I would like your Honor to refer
to the marked copy, 108, please.

I would ask that I have the ordinance be provided
to the witness,

Q Mr. Mallach, can you describe the principle

. .featurea of the ordinance for the Township of Cranbury?

A “Akaiésir. The Township of Cranbury Zoning Ordinance

family dwelling units, two zones are business zones, one
is an industrial zone and one is an office and research zone
In the single family dwelling zones, the R-170 zone

provides for minimum lots of forty thousand square feet,
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minimum frontage of one hundred and seventy feet, minimum

unit size of one thoumnd square feet and in the case of a

~ more urban one-story unit, a minimum first floor of seven

hundred twenty-eight square feet. This zone also proVides’
for a con&ersian option, specifically, that existing single
family units of over twelve hundred fifty square feet floor
area can be converted into two-family units. Each such
unit to contain not less than five hundred square feet.

The ordinance, specifically, however, precludes any
construction of new two~family units or multi-family units
in this zone.

The R-100 zone provides for lots of fifteen £h§§§;hd
square feet, frontages of one hundred feet and floorké;eas
and conversion privileges similar to those of the R-170
zone, Multi-family housing is not permitted in the Township|
and mobile homes and trailer parks are not permitted in the
Township.

THE COURT: Well, how do you define multi-family
houses? |

THE WITNESS: In this case, it includes any units|
aﬁy housing, other than single family. Though-~

The vacant land in the Township is divided,

as of the information provided by the Township, as

follows: Of a total of six thousand eight hundred

ninety~-one acres, four thousand one hundred are in the
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R-170 zone, with forty thousand square foot lot sizes
and one hundred seventy foot frontages, thirty are

in the R-100 zone, with fifteen thousand square foot
lot sizes and one hundred foot frontages, six are

in the highway business zone, none %re in the neighbor-
hood business zone, two thousand five hundred thirty
five are in thejindustrial zone and two hundred twenty
are in the office and research zone.

MR, SEARING: Your Honor, my next question
requires an answer that will take us well beyond the
12:30 point.

THE COURT: Well, let me ask you a que#ti;;th;n.

Are new residences permitted in the neighbbrﬁood

business zone?

THE WITNESS: I don't know, specifically. I
can look that up.

THE COURT: I will be integrested in whether new
residences will be permitted in any of the business,
industrial or office-reséarch zones, and if so, what
limitaticns, if any.

All richt. Tourt will recess until 1:30,
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THURSDAY, FEBRUARY 19, 1976, Afternoon Session:
CONTINUED DIRECT EXAMINATION OF ALAN MALLACH BY MR, SEARING:
Q Mr. Mallach, the Court had asked a guestion.

e

'Are’you prepared to respond to that at this time?

A Yes.,
Q Now—-
MR, MORAN: If your Honor please, I don't recall
the question that was asked.
THE COURT: Whether new residences were permitted
in the business and other zones.
MR. MORAN: I'm sorry.
A According to the ordinance, residences meeting ;5§  
requirements of the R-100 zone are permitted in the o
neighborhood business district. The residences, strictly
speaking, are not permitted in the industrial or office zone,
but there's an agricultural provision which can be

interpreted as permitting residences on three or more acres

of lots per residence.

THE COURT: Aand where is agricultural use permittéd

THE WITNESS: Agricultural use is permitted in
the industrial and office zones as well as in the
R-170 residential zone.

THE COURT: All right.

0] Noﬁ, Mr. Mallach, what, if any, of the features

you have described have an effect on the provision for low

>
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and moderate income housing for families?

A Therekare a number of features in this ordinance which

(An objection is placed on the record at this timd.)

THE COURT: Would it be convenient to get back
to thatrquestion?

(The pending question is read back by the Reportex

THE COURT : Well, I would allow that guestion.

Go ahead. You may answer it.

THE WITNESS: Yes,
A With regard to ﬁhe first point, general point~$imade!
by prohibiting multi-family dwellings or any dwe1115q§*$g>
more than one unit from being constructed, this severeiy‘
limits housing opportunities for low and moderate income
families in this area; secondly, by prdhibiting mobile
homes and trailer parks, this is also a limiting factor.
These two housing types, multi-family housing units and
mobile homes, are capable of meeting certain housing needs.

(An objection is heard at this time on the record;

‘.Q M Mr. Mallach, have you completed your answer?

A No, sir.

Q Would you continue, please.
A The second area that I would like to mention is the

question of lot éizes and frontage requirements for single

family dwellings. There are two zones which provide for

.)
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single family dwellings by right and the predominant zone

requires a forty thousand square foot lot and one hundred

in any housing being built in these zones as being exceedingly
expensive.

The second zone, although more modest, is still well
above what can be generally considered a reasonable minimum
for modest house by any reasonable judgment.

MR, LEFKOWITZ: I object.

THE COURT: You mean the size of the house?

THE WITNESS: The size of the lot and the. frontage.
MR. LEFKOWITZ: I object to the characterizat:.on

He's using terms like reasonable and‘modest. VTh;séA

are terms that really lead us nowhere because there's

no basis for it. There's no basis for the definitions,
THE COURT: VWhat do you mean by reasonable?
THE WITNESS: Well, reasonable and modest or

a reasonable standard for a modest--

THE COURT: I asked you what you meant by
reasonable, first.

THE WITNESS: I'm sorry.

Reasonable, what T would consider to be the
minimum standard at which a modest house can be built
without eval--without any health or safety--

THE COURT: Reasonable with relationship to
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1 / health and safety problems?

2 THE WITNESS: Yes,

3 & THE COURT: All right,

V4 F THE WITNESS: The standards in this zone are

5 still in excess of reasonable standards defined thusly.

6 THE COURT: In other words, a smaller minimum

7 floor area would still reasonably protect against any

8 health or safety problems,

9 THE WITNESS: A small or minimum floor area as
10 well as lot size and frontage would do that. Yes, sir.
11 MR. BERNSTEIN: Your Honor, if I could object
12 to your Honor's question. I'm not sure this;ﬁéé?ﬂia
13 been qualified in the areas of health and safet§;

14 | THE COURT: My question was only to clarify or

15 fully elucidate what he meant by the term reasonable.
16 MR. BERNSTEIN: Well, then I object to his
17 comments on reasonable. He may be a planner but is
18 he an éxpert in the field of health and safety?

,19“ ngen Mr, Exber testified at least at one point in
. 3;§ositions that I remembered to the Court that he
coéldn't give exact dimensions as to apartments,
22 And this man is qualified in three areas. Is health
23 a fourth?
24 THE COURT: That objetrion is overruled,
25 MR. LEFKOWITZ: If your Honor please, I didn't




N

~3

10
11
12
13
14
15
16
17
18

19

21
22
23

24

25

A n s W

20

Mallach - direct , o 95
hear any testimony with regard to floor area. I
thought we were talking about lot frontage.

THE COURT: Minimum floor area and lot frontage
and minimums of lot size.
MR, LEFKOWITZ: He did. Okay.

A A further provision in both the R-170 and the R-100

zone is that esven though the maximum square footage of the

house is set at one thousand sguare feet, the maximum square
footage of the first floor of any more than one floor house
is set at seven hundred twenty eight square feet.

Leaving aside the question of how ﬁhis exagtfnpébqrv;

was arrived at~-

THE COURT: You mean minimum,
THE WITNESS: Minimum, Minimum.
THE COURT: All right.
A ~-from the practicalityvof building=--
THE COURT: What number was arrived at?
THE WITNESS: The number of seven hundred twenty
eight,
| THE COURT: All right,
A . -=would result as a generai rule in requiring that
multi-story units built with this requirement would be well
in excess of the one thousand square feet,
The final provision that I'd like to mention is the

manrer in which the land use is distributed. According to
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the defendant's information, only thirty acres in the entire
township of vacant land permit the construction of houses
under the R-100 provisions, which are the more modest of the
two resident zones, This would appear to be substantially
less than market demand would reflect, considering there
are four thousand, one hundred acres under the R-100 and
two thousand, seven hundred fifty-five in zones that are
industrial or office, in which three acre residential is
permitted, and these are the points that I consider would
have an effect, a significant effect on housing provisions,
THE COURT: Do you know how present farm land
has been treated with respect to other vacant %;§é1£
area or not? | “
THE WITNESS: These figures, I believe, do includﬁ
farm land as, "vacant".
THE COURT: I see.
Do you have any specific data as to what the
amount of farm land is, the acreage?
THE WITNESS: No, sir,
Q: Mr, Mallach, does this municipality have a
publiéfhcusing authority?
A No, it does not,
(Objections are heard at this time on the record.)
0 Mr. Mallach, is there any other Federal or State

subgidized housing within this municipality?
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A Not to the best of my knowledge.

MR, SEARING: Your Honor, we have no further
questions on direct.

THE COURT: 1Is there a zoning map with the zoning
ordinance? I don't believe I've seen that.

P-107. You're not offering a zoning map?

MR, SEARING: No, your Honor. We are not. We
asked for material pertaining to the zoning ordinance
in the interrogatories. In some instances a map was
provided and in some it wasn't. Apparently in
Cranbury it was not,

THE ‘COURT: All right,

Mr, Moran,

CROSS-EXAMINATION BY MR. MORAN:

’Q Mr. Mallach, you testified on the general direct
examination before you got to Cranbury Township itself
concerning a number of standards which you considered to be
restrictive. éy that I assume you meant restrictive of
low and modefate income housing. Is that correct?

A fhat's correct.

Q In other words, that the existence of these
standards in the zoning ordinance or in other township
ordinances had a limiting effect on the ability of somebody
that wanted to build such housing to actually Build it.

A That's correct.
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0] I don't know if Y6u were here when Dr. Mann
testified, but as I recall his testimony he made a statement
to the effect‘that really any zoning regulation to some
degree has a restrictive effect on the ability to build
certain types of housing, Would you agree with that?

A I believe I stated so explicitly under my own testimony.
Yes, sir.

Q So that the various factors or the features that
you pointed<out on your direct examination only differed
from other types of zoning restrictions in a matter of degres.
Would that be'accurate?‘ s
A One could say that, but the degree can be conSiéégﬁhled

0 Pardon? o
A The dégree can be considerable.

Q What you're saying, these in same way are worse
than other types.

. Yes., I should add in some cases it's a matter of degrge.

It's arguably a matter of degree like the guestion of

frontage or lot size. In other cases, where it's a matter

(o) Well, whenever a municipality sets aside a
given area for given types of uses, they have the effect
of restricting all other types of uses in that area, don't
they?

A That's correct.
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Q Have you ever--I believe you did testify you
have never prepared a zoning ordinance. Is that correct?
A  That's correct,

Q If you were to prepare a zoning ordinance, for

any municipality, where would you begin?

A I would begin with a proper plan for the municipality.
Q A master plan?
A Well, it could be considered a master plan, though I

believe it would have to include a great deal of information
vwhich is not always included in a master, in many of the_»
master plans done today.

Q It would be even broader than most of §£§§§‘g§§r
plans that you've seen? | o
A I think that there are areas that should be included
beyond what are generally in many master plans, yes.

Q In preparing your analysis of Cranbury's

ordinance, did you consult with its master plan?

A No, I did not,.
0 Do you know whether Cranbury Township has a masten
| pranz
’jAfT ’“ﬁs, I do not.
Q A fter preparing--well, let's get back a step.

As you prepared the plan, what factors regarding the
given municipality would you take into account?

A Well, I would study the fiscal character of the
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municipality, environmental charécteristics. I would study
the housing needs in the municipality andkin a reasonably
refined region within which that municipality is a part.

I would study the infra structure of municipal services
characteristic of that municipality and develop, txry to
develop, a plan that would tie in environmental and open
space protection, provision of a fair share or however
defined of housing needs and an orderly process of expanding
and developing the municipality's infra structure of

services and facilities.

THE COUWRT: Wwhat do you meanexactly by infra .

structure?
THE WITNESS: Well, everything from sewer éndﬂ

water lines to school buildings and fire stations

and the like.

Q Did you determine or did you do any such studies

in Cranbury Township?

A Beyond the degree that the absence of such planning

can be deduced from the ordinance, mno.
kQ I asked if you did any such studies.
A No.
Q Do you know whether or not Cranbury Township
has a sewer system of any type? |
A To the best of my knowledge, it does not,

Q Do you know whether or not it has a water system
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of any type?
A I do not know.

,'Q Could you describe the infra structure of

Cranbury Township?

A Well, in general terms. It's a modest infra structure|

0 As it exists.
A Well, an infra structure of some sort exists for

every municipality in that there is a municipal building,

a police station, a small public library, a certain number
of municipal employees and services. To the best of my
knowledge, there is not a public sewer system andfasg;qux
I do not know whether or not there's a public waée;¥§§;t;h,

city water as it's referred, in Cranbury.

Q Do youkknow whether or not it has a municipal
building?
A Ikelieve there is a municipal building. I've driven
by it.

Q Where is it located?
A On Main Street.

Q ‘ Would you consider in planning your zoning

ordinance the existing character of the municipality?
A Yes, I would.
Q Have you studied the existing character of the

Township of Cranbury?

A I am familiar with it, of the character of Cranbury.
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Q would you describe it?

A I would describe Cranbury in essence as being a large
township or a moderate-sized township, containing roughly
in its center a small village, which is more typical of
those that became boroughs in the late 13th century, a small
relativeiy densely built-up village, which is surrounded by
land that is largely vacant or agricultural but which
contains some non-negligible industrial development and
some subdivisions.

THE COURT: “Non-negligible", you mean appreciéble?

THE WITNESS: VYes, sir. Appreciable, substantial.

Q How large is the township?
A In square miles, sir?
Q Yes. Or acres, whichever figure you use.
A I don't have the figures in front of me. I believe

it's approximately fourteen or fifteen square miles.
Q In preparing your zoning ordinance for a
municipality, would you consult with the existence of the

county master plan with regard to that area of the county?

see what information of value it may provide.

Q Have you made such a study of the county master
plan with regérd to Cranbury Townshié?
A No, I have not.

Q Do you know what the county master plan provides
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for Cranbury Township?
A No, I do not.

If‘I could qualify that. 1In one regard I do know
wvhat the county master plan provides for Cranbury in the
sense of its projection of the increased residential and
industrial development from now into the year 2000 in the
Township of Cranbury.

Q Do you know what the county master plan projects
for the Cranbury Township in terms of the existence of
agricultural land in the year 2000?

A I recall seeiny that. I don't remember the exact

EoR R 3

number .

Q Do you know whether it's a substantiai‘fié;ge?
A I can really refer to it. I know where it's located
in this document.

Q If you would then.

A Do you want me to read you the figure?
Q If you have it.
A Yes. According to the-—according to the interim

master :.:ﬁflan by the year 2000 they propose that approximately
iﬁréthhoﬁsand six hundred and sixty-eight acres will
remain in agricultural use within the Township of Cranbury.

Q Do they have similar figures for the year 19807
A Yes, they do.

Q Could you tell us what that figure is?
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The figure for the year 1980 is four thousand, four

hundred sixty eight acres.

Q Are you familiar with the difference between

the county master plan, the document that you're holding

there, and the master plan alternative?

A No, I am not.
Q You're not?
A No,
Q Would it be fair, if you can by reference to the

document that you have, to characterize the amount of
agricultural land which is shown in the master p&an,inrhoth
the years 1980 and the year 2000 for Cranbury Townshi§ as i
having the largest amount of agricultural land per square
mile of any municipality in the county?

A Well, I can't say for sure, not having made that
calculation, but it appears to be a reasonable supposition.
Q Is the preservation of agricultural land a
valid land use planning goal?

A Yes.

di; If it is a valid land use planning goal in

Vpraparihg a zoning ordinance for a municipality and a plan

for a municipality, would you take into account the soil
types that exist in the municipality?
. As one consideration.

0 Did you do such a study in Cranbury Township?
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A Yes.

Q Would you also--you said you would study the
existing character. Would you thereafter take into account
the type of housing that was already built up in the existing

zones?

A To a limited degree.

Q For example, would you look into the amount of
land in a given residential zone that had already been
developed?

A Only with regard most likely to the land immediately

adjacent to that already developed area; not with regard.

L

to the community as a whole.

Q In other words, when we start out planning?fot
a municipality, we start from now and we disregard largely
what has happened until now?

A No. On the contrary. For example, in Cranbury there
is an existing village in the center of Cranbury which does
have a distinctive character and to the degree that you're
proposing to build immediately adjacent to that village you
may wﬁnt'to take into consideration that character,

To the degree that you're building somewhat removed,
where the development will not be adjacent to the village,
you may want to give less consideration to that character
and more consideration to other factors.

Q Is that an efficient way of developing a
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municipality the size of Cranbury, to have substantial

development at remote places fram the built-up area?

A That would depend on a large number of other factors.
Q Well, have you studied Ehose factors in Cranbury
Township? |
A No.,
Q Now, you stated that there are only thirty acres

available for development in the R~100 zone and that would
be less than the market demand for land of that lot size.
Wwhat market are you referring to?

A Well, I'm referring generally speaking to tﬁbimatkeg

for moderately priced, modest, single-family homes in’
Middlesex County.
Q ‘Just in Middlesex’County?
A Well, I think the same would be true in most parts
of the New York Metropolitan area.
Q Have you made a study of that market?
A Not specifically, no.
MR, MORAN: Well, then, your Honor, I would move
Ehlt portion of the witness® testimony concerning the
harket demand for housing in the R-100 zone in
Cranbury be stricken since he has not made a study
of the market demand in the area.
MR, SEARING: I would have to object, your Honor.

I think it's well within his area of expertise as to
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the existing market.
MR . MORAN: TIt's within his area of expertise
if he made a study but he hasn't made a study.
THE COURT: Upon what did you base that testimony?
THE WITNESS: Well, based upon the experience
that I've had with housing developments and the work
I've been doing, there is at present a very large--
THE COURT: 1I'm just asking you what it's based on
THE WITNESS: I based it on general experience.
THE COURT: General experience. All right,

He states now without having made a study, he

based that testimony on general experienceg

Q And vhat does that sxperience consist of?f
A That experience consists of having actively worked
with that data that goes into ﬁousing market analysis for
all parts of this State steadily over the last few years.
It consists of attempting to develon modest single-family
housing in some parts of the State., It consists of regular

contact with both personnel and written comuunications

from other beople active in this fisld a2nd of a regular

nature over an extended pveriod of time.

Q What specifically has been done in Middlesex Count

o2
=

I beg your pardon?
0 What specifically has your experience consisted

of in Middlesex County?

Ve
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A My experience in Middlesex County has consisted of
familiarity with those statistical aspects of Middlesex

County which are relevant to housing markst analysis.

Q rardon. I'm sorry.
A I'm familiar with the statistics I'm applying to

Middlesex County from which one analyzes housing markets

-

and housing market demand.

Q What statistics are they?
A Well, statistics zuch as the population of the zounty,

the units that are being built in the county, some 5f the

housing--the information which relates housing and employment.

.

"y

icall

- Aand g __Ci

e,

o7
{
<

as it relates to Middlesex .

County, what is the ? orofile in the county?

&
@
}-An
"
]

e

. Middlasex Countv is a--well, +*he housing profilas of

}
{1

the county is a mixture of 21l housing types from very
modest to relatively expensive. Therz's a predominance of
single~family housing outside the centzal cities and that

single family housing tends t> bz »y z2nd large of 2 nodast

1Y
[ta}

to maderately expensive ratiier than an extremely expensive

nature#“ The populat;oﬁ oF Ml
in the ﬁidd?@, roughliy smeakling, oI the income nrofile,
and as such ls notszatis
are formed 214 new “anillics nove faio the county or seek

to move ints the wounty, is & peoulziion with a notentially

large demand for moderately priced, single-family dwellings.
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Q And what is there that leads you then to conclude
or draw the conclusion as to the existence of a market
demand for the R~100 zones in Cranbury Township?

A ‘Well, it's relative. There is a market demand for
housing in the R-100 zone by comparison to the R-170 zone.
In other words, the basic conclusion I reached was that
there's a greater market demand for more modest rather than
more expensive housing, and that if one compafes the two
zones that are available in a Township of Cranbury, one
arrives at the conclusion that there's—~there would be more

demand for housing in the more modest zone than the

restrictive zone,
Q | Coming back to the zoning ordinance that ;@

were constructing, would it be fair to say that you could
not delineate the amount of land that you would put into
various zones in the municipality and to the exact--and make
decisions as to the exact nature of those zones, both as

to residential and industrial and the size of the zones,
without having done all of the things that you outlined?
In oth§§Wwords, draw up a vplan for the municipality, take

a look at the sewer situation and the water situation and
tbe infra structure, generally, examine the county master
plan with regard to the municipality and in effect do an
overall in depth study of the municipality and the existing

features of the municipality.
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A i believe I said the zoning ordinance, the steps
;eading down to a zoning ordinance, should include all of
those elements.

Q And you have done none of those things or at least
very few of them fof Cranbury Township.

A That's correct.

Q And as I take your testimony then, you're only
testifying to the effect that the existence of certain
features in Cranbury Township's zoning ordinance are the
same as those features as you outlined on your general

testimony as having a restrictive effect on low and moderate

e

income housing;

A Well, ves.
Q But because of the fact that you have not done

this exhaustive study that we just described you cannot

state that Cranbury Township is unreasonable, can you?

A Yes, I can in a sense to--if I can borrow a legal term-

I believe I would argue on the basis of this information

that it is facially unreasonable and even though that

kinférmation that would be proVided about certain conditions
in the township.

Q But you don't know to what degree it could be
modified, do you?k

A Well, in many cases where municipalities felt that
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these conclusions could be substantially modified, data

to that effect was provided in their responses to

interrogatories, which I have tried to take into considerati

MR. CHERNIN: May I object to that kind of a broa
scope examination, when he's outside of Cranbury as
to what other municipalities could, should or in fact

did do.

THE COURT: I would strike that and disregard that.

Q You didn't study those factors in Cranbury
Township. I believe you already testified to that effect.
A With the exception of those things that I've cited,
I'm not aware 6f specific factors in Cranbury Townéhiii?

Q And so without studying those factors youwgéﬁﬁot
state precisely as to what degree your opinion with regard
to the ordinance would be changed, can you?

A Not precisely.
Q All you're saying is that on the face of it it

appears that the ordinance may be unreasonable.

A I wouldn't qualify it quite that much.

Q Well, you can't state to what degree you think
it is unreasonable because of the fact that you haven't
made these other studies. Is that correct?

A That's correct, but I think that the distinction
‘that I was drawing, on the face of it I would say it's

unreasonable rather than maybe unreasonable.

>
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Q But you cannot say to what degree.
A Not precisely, no.
Q And your opinion may be changed to some extent

if yoa did do the studies that we just talked about.
A It could be.

Q Do you know what the population of Cranbury
Township is, Mr. Mallach?
A Not precisely. I believe it's between two and three
thousand people.

Q Do you know how many towns there are in the
State of New Jersey of that size, that size population,
and the geographic size of Cranbury Township, have 14;51
housing authorities? |
A No, I do not,

Q Do you know of any that do?
A I don't have specific information. I could look
through the documents that were provided and give you that
ansver.

THE COURT: Offhand you don't know.
THE WITNESS: I don't know,

Q Offhand you don't know of any that do?
A I don't know, |

Q Do you know of any towns that size of both

population and geography that have any subsidized housing

projects in them?
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| equivalent to a capital improvement program, if you will,

21 whereby the infra structure would be expanded.
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{
i

A I think there are some but I don't know specifically

which.

Q In other words, you’can't say one way or the othenr
A No.

Q As to each of the items that are listed from

Cranbury Township's ordinance, for example, the large lot
size in the R-170 zone, the minimum floor area requirement
and so on, in deciding whether or not they should stay in
a given zoning ordinance is not a factor. Isn't it a fact,
rather, that you would also have to study the infra structure
of the municipality, the housing demand in the municipaligy
and the regionkin which the municipality is located éa&i
the character of the municipality and the other competing
goals that we've gone over?

A Yes, With one qualification. I don't think it was
quite clear that when I discussed the infra structure

previously I was not saying that the zoning ordinance or

existing infra structure but it should be based on a plan

Q Would it not, though, the ability of the
municipality to extend the infra structure, depend on the
existing infra structure?

A In part.
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A I have not made such a study. I have familiarized

municipalities?
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Q I believe you also indicated that one of the
things you would look at would be the housing needs in the
region in which the town was located.

a 'fhét's correct.
Q Have you made a study of the housing needs in

the region in which Cranbury Township is located?

myself with some of the documents on that matter.
Q But with specific regards to Cranbury Township
you have not made such a study?

A No, I have not,

Q Now, if Cranbury were to make a study'ih‘é¥8;i£ing
this zoning ordinance, should they look at all of thé? |
neighborhood municipalities as a bare minimum?

A Well, they should look at a region that would be
consistent with the principles set down in the Mt. Laurel
decision, I would believe.

0] Would that, as a minimum, include the neighboring

"Qb Can you think of any reason why you wouldn't
include the neighboring municipalities?
A Well, there's a situation that you get into in
defining regions whereby you can't define a--for purposes

of doing housing allocation or evaluation of housing needs,
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-gomething to that effect, which dealt with regions. I'm
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what have you, you have to define regions that make sense
as regions. So, for example, if hypothetically Middlesex
County is a logical region for purposes of being a consistent
labor market area and having a reasonable room, opportunity,
to meet housing needs in terms of vacant land and so on,

then it's conceivable that a municipality at the edge of

would include some but not all of its neighboring municipalit
Even though that may appear somewhat unreasonable, it is
probably far more reasonable in its impact than having each
municipality define its own region and ending up witg,fivg
hundred sixty seven fair share plans and allocatian';;ﬁamés
no one of which is consistent with the other. N

0 Are you aware of any studieé that the Division
of State and Regional Planning ha#e done concerning regions,
either State-wide or with regard to Cranhﬁry Township?
A Well, I believe the Division of State and Regional

Planning did a study many years ago as a kind of--I think

it was called "A setting for regional planning,"” or

not familiar with any other studies that they have done
dealing with regions.

Q Are you familiar with that study?
A I know of its existence. I have not reviewed it.

Q So you don't know in what context it was prepared?

ie
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‘as Cranbury?

A Yes.

Q How about in preparing the master plan for the
municipality?
A Well, I would, inasmuch as present the public

the existing public transportation network would not be an

Mallach - cross | lle

A No.

Q Have you studied the exigtence of transportation

A No, I have not.
Q Would that be a factor that you would take into

account in preparing a zoning ordinance for a township such

A It would depend. The highway network affecting the
municipality such as Cranbury would certainly be a significant
factor and that's a factor I'm familiar with, at least in

a general sense. The public transportation network ﬁuuld

.

be a minor factor.

Q A minor factor.

transportation networks are totally inadequate everywhere,

esienti&l factor but it certainly will be one when one is
preparing the master plan that one might prepare for future
development in that area.

Q I believe you answered a question for the Judge
and you indicated you did not know the amount of land in

Cranbury Township that is currently being farmed. Do you?
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A No, I do not.
Q and you gave some statistics that were based on

P-108 as to the amount of land that was in the R-170 zone,

in the industrial zone, of the office and research zone.

Do you know whether all of that land is available for

development?
‘A No. I assume that some of it is not available for
development.,

Q Do you know to what extent it is not available

for development?
A No, I do not.

Q Do YOu know, for example, if the figure thai'you

gave includes roads?

A They do include roads.
Q Does it include stream areas?
A Most probably.

Q Flood plains?
A Perhaps.

Q So that in order to determine the amount of land

“available for development in a town you would have to deduct

‘the appfopriate figures. Is that correct?

A That 's correct.
Q Do you know whether or not the county master plan
has developed such figures for Cranbury Township, either

now or sometime in the future?
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A With regard to-- ' |
Q Well, for example, the agount of land that will

exist in roadways in the future.

A I can check. I don't recall specifically whether thein

figures in that area include a specific item for roadways.

Q Would you check, then, please?

A Certainly.

Yes. They do contain a figure for roadways.

Q Pardon?

A Yes. They do contain a figure for roadways.

Q Well, we talked about a 1980 figﬁre a fewiminutes
ago. How much land do they show in Cranbury Townshié;fér
roadways in 19807 | .

A Six hundred and one acres.

Q so that four years from now, presumably, if the
plan is accurate, from these figures, just for roads alone
we would have to deduct that amount of land. 1Is that correct
A Perhaps. The data is rather inconsistent because
the--the year 2000 figure is five hundred and seven acres,
80 iiédmpossible they expect some land to be removed.

| fo Do they also show figures for stream beds and
flood plains and the like?
A No, they do not. Not in this report, at least.
Q And your figures that you have in P-108 have not

made deductions for those items?

?
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A

20

No, they have not.

MR. MORAN: I don't have any other questions at

y.this time, your Honor:; however, I would like to move

to strike that portion of Mr. Mallach's testimony
that regards the statistics of housing needs and the
market demand. I realize I already madé this motion
once before, but I draw the Court's attention to the
depositions that were taken of Mr. Mallach, with
specific reference to questions that were asked, I
believe, by Mr. Plechner, when Mr. Searing made the

statement, "We are willing to stipulate that Mz, ;.

Mallach is not the expert in development q;i;e m%ﬁics
on housing needs, and if you want to avoidué é;éies
of questions in that area."”

And then in answer to questions by Mr. Plechner,
he stated, "Mr. Erber is the one that is going to go
into that."

Now, Mr. Mallach is here giving statistics on

housing needs and he's baéing his opinion on

”*; statistics on housing needs and market demand.

MR. SEARING: I fail to see the inconsistency
in either statement. Mr. Erber was the 6ne
responsible for the developing of detailed statistics
and Mr. Mallach is entitled to use his knowledge in

arriving at the opinion within his area of expertise.
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THE COURT: Actually, the testimony I heard from
you, Mr. Mallach, was with respect to market demand,
wasn't it?

THE WITNESS: That's right.

THE COURT: And, for example, if Cranbury is a
particularly advantageous or a desirable place to live,
there may be a demand which is higher than what be
called the need for housing. Is that right?

THE WITNESS: It could be.

THE COURT: So you testified as to market demand

based upon your general experience.

THE WITNESS: That's correct. R
THE COURT: And also based ﬁpon the staﬁiséiéé
from the County Planning Board as to population,
housing, income.
THE WITNESS: County Planning Board, U.S. census.
THE COURT: All right.
That objection is overruled then.
MR. MORAN: Could I pursue that further, a little,
tken?
THE COURT: All right.
CONTINUED CROSS-EXAMINATION BY MR, MORAN:
Q You characterized a profile in connection with
market demands of Middlesex County. Can you do a similar

profile for Cranbury Township?

]
{
!
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A It could theoretically be done.
Q Well, can you do it now in testimony here today

before this Court?

‘A I can go through such data as I have here and try to

cite the pertinent daté for Cranbury Township.

Q When you did the prdfile for Middlesex County,
as I recall, you were able to do it pretty much off the top
of your head and didn't refer to any statistics.
A Correct.

Q Are you saying that you cannot do the same for
Cranbury Township?
A That's correct. ‘ﬂ? :rf

Q Yet you did make the statement without référring
to any of the statistics as to market demand for the R-100
zone in Cranbury Township?
A As a generalization, yes.

MR. MORAN: I don't have any more questions, your
Honor.

THE COURT: All right.

Are we moving then on to East Brunswick?

MR. SEARING: Yes, your Honor.

MR, SELESKY: Your Honor, before we begin, there
was some discussion previously of some data or figures
that were going to be introduced by this witness. 1Is

he going to be going through the whole ch ain of
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twenty-three again with regard to that?

THE COURT: No. The chain, as you call it, of
the twenty-three direct and cross-examinatipns, then
‘'general testimony as to cost, cost analysis.

MR, SEARING: Your Honor, I have some documents
I would like marked for identification.

THE COURT: That will be P-109 and so forth.

(P-109, zoning ordinance with amendments; P-110,
document entitled "Land Subdivision Lo@k—Alike
Ordinances of the Township of East Brunswick"; p-1ll1,
chart, marked for idgntification.)

CONTINUED DIRECT EXAMINATION BY MR. SEARING: | Fh
Q Mr. Mallach, I show you P-109. Could yoﬁ: “
identify it for us, please.
A Yes., The zoning ordinance with amendments of the
Toﬁhship of East Brunswick.
Q Would you identify P-110 for ﬁs, please.
A This document is entitled "The Land Subdivision Look-

Alike Ordinances of the Township of East Brunswick."

‘i;, Q Could you identify P-111, please?
u A This is a chart entitled, "East Brunswick, Summary of
Zoning Ordinance Provisions, which I compiled from éhe
info:mation pr&vided by the Township of East Brunswick,
(Motions and objections are heard at this time

on the record.)
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A Yes, sir. The Township of East Brunswick contains

Titwentiﬁthousand square feet, frontage of one hundred and

' Eﬁun£y1feet. It does not change the interior floor space

Mallach - direct 123

(P-109 and P-111, previously identified now ]
received and marked into evidence.)

MR, SEARING: I would like the Court to refer to
P-111l during the testimony.
Q  Mr. Mallach, could you describe the principle

features of the ordinance of the Township of East Brunswick?

four single-family residential zones, designated R's 1
through 4; and office, professional or multi-family zone,
designated 0-1l; five commercial, business or office zones,

designated C-1 through 5; and four industrial zones. One

is a planned industrial park zone and the others are
designated M-1 through 3. |
In the R~1 residential zone, single family units only
are permitted under two options. One is a conventional
option in whichrthe lot size minimum is one acre, the
frontage minimum is one hundred fifty feet and the minimum
floor area is one thousand, five hundred square feet. The

other is a cluster option which provides for lots of

requirements.
The cluster option further provides that at least
five acres be dedicated to open space and that the average

density in terms of a number of units on the tract as a whole
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be no less than that under the conventional use of the zone.

The R-2 zone contains a conventional and cluster
provision as well, The provisions for the conventional
zones are twenty thousand équare feet lots, one hundred
twenty feet frontages and fifteen hundred square feet floor
area. The cluster option, fifteen thousand square feet
lot, one hundred foot frontage and gsimilar floor area
requirements. The provisions requiring five acres of open
space and no reduction in average density apply to this
cluster option as well.

Cluster options do not exist in the other two . =
residential zones. These are a R-3 zone, which requf%ézi
fifteen thousand square feet lots, one hundred footkééo;tageq
and fifteen hundred square foot houses, and a R-4 zone,
providing for ten thousand square foot lots, seventy-five
foot frontages, twelve hundred fifty square foot floor areas.

In addition to the overall floor area requirements,
the first floor of a multi-story, single-family house
in thg R-1 through 3 zones must have at least eight hundred
~fift§ASQuare feet and in the R-4 zone seven hundred square
fﬁet.k’

The 0-1 zone provides multi~family housing as an
option as well as office and professional uses. To qualify
for the multi-family housing option, the lots must be

four acres or more, the density of the proposed development
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of the first floor area must have a basement, there must
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may not exceed twelve units per acre, and a number of
: |

specific provisions must be met, such as, thirty-five percent

be two parking spaces for each two-bedroom unit and 1.5
parking spaces for each one-bedroom unit, air conditioning
must be provided and one thousand square feet of recreation
area, not including swimming pools, must be provided for
every ten units.

The C-1 through C-3 commercial zones permit residentiai
uses under the R-3 provisions.

The planned industrial park zone permits the

continuation of existing residential streets andfsuhéi§§§;ons
under the R-l provisions. The other commercial--
THE COURT: Permits what? I'm sorry. I didn't
understand what you said. Would you say it again,

THE WITNESS: It's not entirely clear from the

text of the ordinance, but apparently where there is
an existing residential subdivision or street partly
or entirely within the planned industrial park zonme,
those streets can be extendsd and lots can be added
6h, adjacent to the existiny residential use, that
meet the R~-1 requirements,

I'm sorry. This is in the M-1 zone, not the
planned industrial perk zone.

A The other industrial and commercial zones do not
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permit residential uses.
Mobile homes are not permitted in the Township.

With regard to vacant land, the distribution of land

" in the Township, we have only limited information available.

The Township provided plaintiffs with a breakdown of acreage
by zone but which does not distinguish betwesm vacant and
developed, and figures on acreage in the R-1l, 2 and 3 zones
only. Specifically, in the R-1 zone two thousand seven
hundred and fifteenacres are vacant, which is approximately
eighty percent of the vacant--I'm sorry. Eighty percent

of the land area of that zone. In the R=2 zZone,
approximately four hundred sixty-nine acres are Vaéai;{‘
which is approximately half of the total land area in thét
zone. The R-3 zone, five hundred and sixty—oné acres of

land are vacant, which is approximately twelve percent of

the land area of the zone.

| The Township also provided information that

approximately half of this zone was not developable, having
to do with problems of premature subdivision and the like.
So that-—-

THE COURT: Of the R-3?

THE WITNESS: Of the R-3.

THE COURT: You mean of the remaining vacant land,

THE WITNESS: That's correct, sir.

A They estimate the potentially developable acreage in




)

-3

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

‘among the remaining zones.

an éffect on housing for low and moderate income families.
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the R-3 zone is between one hundred fifty to two hundred acrés.
There was no information as to the distribution of
the remaining vacant land by zone.
“The total vacant land stated by the Township is six
thousand four hundred seventy acres, which means that there's

approximately two thousand seven hundred acres divided

There's no information on the vacant acreage in the
office, professional, multi-family zone, but the total acrea*e,
vacant and develdped, is one hundred eleven acres, which
is less than one percent of the land area of the Towpdhipf

THE COURT: Now, what does this "N/h»metn;;ifj?
THE WITNESS: Not available. e
THE COURT: --as to the R-47

THE WITNESS: Not available.

Q Mr. Mallach, what, if any, of the features you
have described have an effect on the provision for housing
for low and moderate income families?

A A number of these features in this ordinance have

Now, the minimum lot and minimum frontage requirements
in the R-1, R-2 and R~-3 zones are all in excess of vhat
I consider a reasonable minimum for modest, single-family
dwellings. In the case of the R-1 zone, which appears to

have far and away the greater amount of vacant land
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available, the provisions are substantially in excess of
modest requirements. Specifically, it's one acre lots,

one hundred fifty foot frontages. The minimum floor area
requirements in all zones for single family houses are well
in excess of modest requirements for single family dwellings.

In fact, in the R-1 and R-2 and R-3 zones, they are

‘substantially so.

I might add that there is a requirement that houses
built under the ordinance require a basement covering all
or most--sorry. Not cover, covering. Underneath all or

most of the first floor area.

Q Which zones does that apply to?
A This applies to all zones, thereby excluding hdﬁsiﬁg
from being built on slabs.

This is another provision which increases the cost
of the housing.

In the office, professional and multi-family zone,

the provisions for multi-family development can also result

- in housing being more expensive than may be required.

20 “riﬁewreépirement that one have a lot of four acres in order

' to build multi-family housing can potentially limit the

availability of land for multi-family development and the
feasibility of construction.
The parking requirement results in added costs for

parking spaces and may be in excess of what is required
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by the residents.

The air ccnditioning requirement, even though this
Qay be a desirable amenity, should be--is a requirement in
én area that can be easily left up to the dictates of the
market place.

The addition of the recreation requirements are of
a similar nature.

The result of these is that any apartments built
under this ordinance are likely to be more expensive than
apartments can be built for. In addition, to the degree
that information is available, it would sﬁggest that,thg
distribution of vacant and available land in the Tdyg;ﬁipi
is very heavily weighted towards the most expensive'goﬁéing
units, which can be afforded only by a very small part of
the population and against both modest, single-family
houses--multi-family dwellings, rather,

Q Thank you, Mr. Mallach.

Does East Brunswick have a public housing authority?
A No, it does not.

MR. BUSCH: I object to that, again, your Honor,
as being part of this case.
THE COURT: That objection will be overruled.

Q Is there Federally subsidized housing within
this municipality?

A Not to the best of my knowledge.
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A Not to the best of my knowledge. .

- Would that be a fair summary?
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Q Is there any State subsidized housing within the

confines of this municipality?

MR, SEARING: Your Honor, we have no further
questions on direct.

MR, BUSCH: Your Honor, may I have about three
minutes to organize, since I have to move a lot of
material to the other end of the table?

THE COURT: All right. We'll take a recess.

(A recess is taken at this time.)

CROSS-EXAMINATION BY MR. BUSCH:

Q Mr, Mallach, I believe you stated on di;eé;f; ;
examination with regard to East Brunswick that the faéﬁoré
set forth in the chart which you prepared had a negative

impact on the development of low and moderate income housing,

A That's correct.

Q And you also stated in response to Mr, Moran's
questions on behalf of Cranbury that if you were to prepare
a zoniné ordinance for a municipality you would want to
know certain things that might even be broader than the
standafd master plan. Is that correct?

A That's correct.

Q You would want to inguire into the nature of the

environment in the municipality itself?




~N

W

(o))

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A Yes.

oW
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A Yes.

Q You would be interested in the road networks?

[} In the bearing capacity of the soil to sustain
construction?
A Yes.

Q Would you be interested in the water intake and
recharge areas and the aquifer formation in the area?
A That's part of the overall environmental picture. Yes;

Q In preparing the document P-11l1] for the Township
of East Brunswick, did you make specific study ofJanx»“
environmental factors in the Township of East Brunswf:ak’ :
A No. |

Q Specifically, I refer to something called "A
Natural Resourcé Inventory for the Township of East Brunswick,
with é heading date of May 8, 1975. Did you ever examine
thisg? |
A No, I did not.

Q Did your attorneys or the attorneys for the

sﬁﬁd‘y? |
A No, they did not.

Q I show you something called "Preface to Planning:
The Townéhip of East Brunswick, New Jersey,“ dated May 1975,

and I ask you did youy examine this document before you
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prepared P-1117 |
A No.

Q Are you aware of the fact that East Brunswick
ptasently has a master pian?
A Yes.

Q I show you a rather worn copy of a master plan,
dated June 16, 1970.’ Did you ever examine this before
preparing pP-1117
A No.

Q I also show you P-49 in evidence, which is the
"Long Range Comprehensive Plan Alternative, Volume 21," of
the Middlesex County Planning Board. Speéifically(-i?ﬁéﬁé

reference to the map appearing on Page 12 and ask if ycu'

referred to this map in any way before preparing P-111?

A No, I d4id not.

Q Working in reverse order, Mr., Mallach, I ask you
to look at the document that is in front of yon now, Page 12
of Volume 21, and would it be fair to say that the document
among other things shows highly productive soils and major

aqaiférs:on the subject of the map?

‘A This map does show major aquifers and highly

productive soils,
Q Are you familiar, generally, with the location
of East Brunswick within Middlesex County?

A I think so, though it is rather hard to tell exactly




10
11
12
13
14
15
16
17
18

19

21
22
23

24

25

20

Mallach - cross 12
on this map.
Q I direct your attention to the cent:

map and ask if you can tell me whether or not it wo.

w'appear that there is highly productive soils in the gener. -

center area'of\tiis map?
A Yes.

Q With your knowledge of East Brunswick's location
on a map of MiddlesexVCOunty, limited to vwhatever extent‘
it is, would you deny that at least same of the highly

productive soils are in East Brunswick?

A Will you let me orient myself for a minute? .- =

Q Sure;
MR, SEARING: Your Honor, I think I would oﬁjeét
to the use of a general map unless counsel has an
overlay showing the location of East Brunswick.
THE COURT: If he's unable to identify East
Brunswick, he may say so; otherwise he may answer.

That objection is overruled.

; Q Are you able to identify East Brunswick on Page 12
- of P-492
A - Very roughly.

Q Can you identify whether there are any highly
productive soils in East Brunswick?
A There appears to be some highly productive soils in

East Brunswick,




10
11
12
13
14
15
16
17
18
19
20
2
22
23

24

25

1tzan1ng features. A simple characterization from least

Mallach - cross 134
Q Can you identify whether there are any major
aquifers or stream valleys in the area of East Brunswick?
ZA There appears to be a stream valley running along
roughly speaking the northwestern Border of East Brunswick
with North Brunswick and New Brunswick., |
Q Would you believe in preparing a zoning ordinance
for a tdwn information such as that shown in P-49 should
be considered?
A That information would be one of the factors that
should be considered.

Q Would you agree that flood plains should be -

e

considered in preparing the zoning ordinance? ‘,{; jT~
A Yes.

Q Would you agree that a knowledge of the soil
bearing or the bearing capacity of the soil and a
description of land from least developable to most
developable would be a relevant factor?

A Well, knowledge of the bearing capacity of the soil

should be a relevant factor in determining some of the

dd%elbpaﬁle to most developablé is really something of an
oversimplification.

Q If that simplication, as you refer to it, consists
of some five hundred seventy~-five pages or so with a lot

of supporting documentation, would you feel that that might
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be relevant?

A Well, the analysis and the information in a properly
done n§tura1 resource inventory is certainly'releyant.

Q If that natural resource inventory were done by
nationally known planners in the field, would that have any
factor as opposed to just citizen input?

MR. SEARING: Your Honor, I object to this unless
he has an opportunity to examine whatever pages Mr.
Busch is looking through and identification of the
planner. I object to the characterization of a

nationally known figure without any identificatiem.

=

Q Are you familiar--
THE COURT: Wait a minute. There's an obj;ctién.
Are you withdrawing the question?
MR, BUSCH: Ifm willing to meet the questioﬁ

that was raised by Mr. Searing.

If he thought that I was intentionally not showing
the book to the gentleman, I was not,

I'll rephrase the question.

THE COURT: All right.

Q‘f Are you familiar, by any chance, Mr. Mallach,
with Margaret Bennett and Associates, Natural and Historic
Resource Association in Philadelphia?

A  No, sir.

Q If in fact a document were prepared for the town
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by an independent outside expert and attempted to categorize

land between least developable and most developable, would

~ that be something that you would want to consider. in

premaring either a master plan or a zoning ordinance?
A I would certainly want to examine the document and
I might want to consider it.

©  Althouch you concede that something even broader
than the conventional master plan should be done before
granting an ordinance, do you further state that you haven't
looked at any other documents that I've just shown you with

regard to P-111? Is that correct?

A That's correct. I'm not drafting an ordinance

o
Y

Q I understand. Nor are you licensed to and I‘m’
just asking you in response to what Mr. Moran asked you
whether you would consider these factors.

A I would consider those factors.

Q With regard to definition of a3 region, do you

feel that a region necessarily stops at the county line?

A Not necessarily. I think there are practical

f}arguménts for doing so when it is feasible to do so, but

‘;E'stﬁot a hard and fést rule.,

C Are the practical argquments that if there's
already a data bank for a county that vou should use that
county?

A That is one of the arguments.
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Q Even if in fact the region bears no relationship

to the county?

A If a logical region bears no relationship to a county,

\
then clearly the region's boundaries should not stop at the

county line. There must be some logic in this as well,

0 Is the relationship created to a certain extent

by transportation corridors?

A Could Dbe.
Q Are you aware of East Brunswick's location vis-a-

vis the New Jersey Turnpike?

A Yes, I am.

0 Are you aware that Exit 9 is located ihuE§;§‘ 
Brunswick? |
A Yes, I am.

Q Are you aware of the fact that State Highway 18

runs through East 3Brunswick and generally down to the
Monmouth County area?
A Yes, I am,

Q In determining the region, would you be interesteg
in the journey to work from Taszt Arunswick to Monmouth
Countf and vice versa?

A Yes,

e wWould you be interested in commutation via the

New Jersey Turnpike to and from Zast Brunswick?

A I would certainly lcok at all those factors.

!
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0  would you also concede that East Brunswick may

have a regional obligation not just in terms of housing but

in terms of furnishing a water supply?

A - “Hypothetically that could be possible.

Q And if East Brunswick's sgoil happens to be on
top of the Farrington Sands, or the 0l1d Bridge Sands,
which constitute a major aquifer for the region, would that
be a factor in developing that area?
A I think that you have to look at the water supply
situation in terms of the regional context as well in
determining what is the overall supply picture to the reg;on.

[y

and what are the production areas and what is the demah&ff

and arrive at some kirnd of a regional solution.

Q And if in meeting a regional need for housing
East Brunswick destroys a regional suppiy for water, would
that be a factor?
A Well, if you arrive at an either/or situation, where

it was impossible to accommcdate z rsasonable amount of

reglonal need without quite severely destroying the region's
f-ahllitg to drink water, then vou might--certainly you

"wauldvhave to consider that.

G Certainly, if there were no aguifer in a town,
that would make the land more dewvelopable than if there
were an aguifer, would it not?

A If there were no aguifer, one could argue from a
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regional standpoint one would direct more of the development

into that area. The land may or may not be more or less

. developable in the market sense.

o] You are not just concerned with vacant land in
your field of experﬁise but rather developable land, aren't
you, Mr. Mallaéh?

A Principally.

Q In coming up with a plan, would you also consider
drainage factors?

.} One always considers drainage factors in a plan.

., Would you consider pollution of a water supply

if the land were developed?
A Yes.

Q And by drainage and pollution, would you also
consider then surface run-off?
A Yes.

o) You didn't consider any of these in preparing

P-111, did you?

A No, sir.

Q Now, you mentioned some of the various methods
of towns having an impact on low and moderate income
housing, but I don't think that you ever defined low and
moderate income housing.

Can you tell me your definition of low income?

A Yes. I would use in this area the definition that's




N

O Wn R W

-3

10

11

12

13

14

15

16

17

18

19

=)

22
23

24

25

Mallach - cross 140
based on the Federal Section 8 Program, specifically, that
families of low income for a famiiy of four at fifty percent
of thékcounty or region median income, and which would

vary, of course, upwards or downwards, depending on family

size.

Q Are you familiar with the median income for the
county?
A I'm familiar with a reasonable estimate of the--

Q What is that?
A For 1974, the estimated median income is $16,310.

Q What would then be your definition of low. income

-

at fifty vercent of that figure? }i
a Well, these are figures--scratch that.

Q I didn't man to limit. Wwhat is your definition
of low income?
A For a family of four, low income would be approximately
eight thousand dollars or less. The figure would, of
course, be lower for smaller families and ﬁigher for larger
families. |

The figure would be in the arza of five to six
ﬁhousaﬁd for an individual or couple and up to ten or
eleven Ehcusand dollars for large families of seven or more
members,

Q Do you have any particular basis for stating

that you have expertise in determining low or moderate
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income families?

A Well, these figures that I'm using are based on the

- official Federal definition of low income for the purpose

of Federal housing programs.

Q Do you also have figures for moderate income?
A Yes, |

'Q  What would that be?

A The moderate income category is distinguished between

two types of modest income population, which are sometimes

distinguiéhed by the terms moderate-subsidized and moderate-
conventional.

The first group, moderate-subsidized, is definéafin-
the Federal Department of Housing and Urban Development |

as the second priority category for use of Section 8 funds,

as people earning between fifty and eighty percent of the
median income of the county for a family of four, ahd
again varying by family size, So for a fémily of four,
this would be people earning roughly between eight thousand
and thirteen thousand dollars a year, a total family income.
For a single individual or coupnle, it would be eiéht
to ten thousand dollars. And for a large family it would
be fifteen to sixteen thousand dollars.
0 tow, are you familiar with the median income

for the Township of East Brunswick in the 1970 census?

A I have that material in my notes here, if you'wculd
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like me to track it down.

Q Please.

A The median income of the Township of East Brunswick

in the 1970 census was $14,855.

Q And that in fact places it tops in the county.
Is that right?

A That's correct.

o] Would you, in coming up with any kind of fair
share plan, take into a;count the character of the community
in any way based on its existing income?

MR. SEARING: Your Honor, I obiject. Mr.,Mallach

is not testifying as to a fair share plan. i

Is that what you said? A fair share plan?
MR. BUSCH: Your Honor, he has gone into remedy
to a certain extent. I understand that Mr. Searing

is not presenting him as his fair share expert. I

wonder whether this would be a factor that he's

taking to account.
THE COURT: You may answer that.

»Q Would you take into account the character of

ﬁhe"édﬁ;unity as reflected by its mean income?
A I believe that could be a factor, ves.
Q Would’ygu be interestad in knowing if it were

largely a commuting, white-collar, middle management type

of community?
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A Well, that would--that would give me a guide to
certain relevant aspects. Those factors may not be relevant
in»themsglves as to a fair share plan.

Q Now, with regard to what was stated on the R-1
through R-4 zones having an impact inhibiting low and
moderate income housing, I ask you to take the opposite tack
and ask you whether you would be interested in knowing the
existing housing on smaller lots than those shown in the
zones?

A With regard to a fair share plan?

Q Or with regard to determining uhether~or t

i

the present lot size is reasonable.
Would you be interested in knowing what the eki;tiﬁg
use is?
A Not with regard to assessing the lot size of vacant
land of the Township.
0] If seventy~five percent of the existing housing
was on frontages of seventy-five feset or less, would that
in any way justify a town in having ihe remaining lots

zoned on larger frontages?

A ° Not in and of itself.

Q Did you make any attempt to study the housing
that presently exists in the Township of East Brunswick?
a Not in detail.

Q Would you be aware of the fact that there are
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ninety percent of the homes in the River Rbad area on
frontages of fifty feet, for example?

A I did not know that fact.

Q Or two hundred eighty-five lots of sixty feet
near the high school?

A I did not know that fact.

Q You didn't go into detail as to how many lots
are on frontages of less thaﬁ seventy-five feet; Is that
right?

A I did not do a frontage survey of existing housing

in East Brunswick Township.

Q You were saying that lot frontages of akhu;Qfgé

feet and more or lot widths of a hundred feet or mdré”are
arbitrary on their face without regard to actual physical
development of the town,
A I was arguing that a zoning ordinance and a
distribution ofrvacant land in a municipality which provided
for the greater part of the available and hypothetically
davelopable land could only be developed with lot frontages
of a hqhdred and twenty and a hundred and fifty feet and
similaf énes was arbitrary on its face and I do feel that
way independently of the frontages of the developed areas

of the municipality.

MR. CHERNIN: If your anor please, I don't

want to interrupt Mr. Busch, but I think I would move
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I

to have that answer, particularly as to his conclusioné

as to what is arbitrary and what is not, completely

stricken as being not responsive and not gqualified

and supported heie at the moment, He is now called

~on for an Opinion.or at least volunteered an opinion
as to‘a bottom line issue in this caée wvhich he is

not suited to give an answer to. That's your function,

not his, after you heard all the testimony.

THE COURT: I take it that he was giving an
explanation of why he said this has a restrictive
effect, a negative effect. o

MR, CHERNIN: For the explanation purposes ym
Honor, it is all right, but my point is he come; up
with a final bottom line’conclusion as to a minimum
of X number of feet in width being arbitrary, ]
capricious or what have you. |

’ THE COURT: All right. That will be stricken,

C Do yeou think a town is entitled to receive
credit to the extentvit is rresently meeting its fair share
of the moderate and low income housing?

A . To some degree, yes.

Q Do you think that credit is based in some degree
upon the small lots and small homes that exist?
A That would be a factor in it,

o) Refore you could categorically state that
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existing zoning is unreasonable, wouldn't you have to know

the physical makeup of the town?

A Excuse me. How do you mean "physical makeup?”

Q The existing use on the existing lots, despite
vhat zone they may be assigned to.

A I think that one could arrive at a facial finding of
the unreasonableness of the zoning ordinance without such
an analysis; however, in arriving at a fair share remedy
for the municipality, it would have to go obviously well
beyond the information that you needed for the initial
finding on the zoning ordinance.

Q So what you're saying is that the town WhiéﬁflV
had suéh existing small homes on small lots could in éffect
overcome a presumption or rebut a presumption that you say
would be a facial showing?

A I would doubt very much that the existence of small
homes on small lots in and of itself would be a significant
enough factor to rebut such a presumption,

Q You've made no study of East Brunswick as such
othervthan P-111., Is that right?

A Tﬁat's correct.

Q You hawve no idea how many acres the county has
acquired or is acquiring for wmark land of the vacant land
that remains?

A Not how many. I'm aware that there's a--there's some
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county park land acquisition in East Brunswick but I do
not have a figure for the acreage.

Q Are you aware that Jamesburg Park in ZTast Brunswick

A No. I was not aware of that.

Q Are you aware of the fact that the county is in
the process of assembling Island Brook Park on the border
with South Brunswick?

.S That I was not aware of.

Q The plaintiffs in this case have stated, Mr.
Mallach, with regard to the Township of East Brunswick;mA_
among other things, that there are excessive amountéyéffﬁy
land zoned for industrial and commercial use. 1Is the;é“
anything in your P-111 that addresses that issue?

A  As I pointed out, sir, the information provided by

the Township in response to the interrogatories did not
provide specific information on the amount of acreage zoﬁed
for commercial and industrial use; however, as I suggested,
there is approximately twenty-seven hundred acres of vacant
iind tﬁag are not accounted for by thes categories that

wefe pfaﬁided by the Township in response to interrogatories
and if--if one can assume 5ypothetically that all or nearly
all of that twenty-seven hundred acres is in commercial

and industrial zones, because that's a reasonable assumptionf

I think it's reasonable to state that there may be an
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excessive amount of industrial and commercial land zoned.

Q And vou're willing to testify to that without

: any idea of the amount of commercial and industrial land

absorbed each vear in East Brunswick?

A ° Well, I can arrive at some judgment on that on the
basis of a comparison of data provided by the Middlesex
County Planning Board and their projections of demand from
now into the foreseeable future for industrial land use.

Q Is it your opinion that the, guote, overzoning
for industry takes away from residential land?
A Well, it certainly can.

0 I call your attention to a document whichﬂéggf
been marked in eriderce, P-37, "Land Use Regulation, tge
Residential Land Supply," Department of Community Affairs.

Are you familiar with this document?

A Yes, I am.

Q I call your attention to a statement made on

Page 7. "Although Middlesex County appears to have zoned

an excessive amount of land for industrial use, this factor

by itself does not appear to have reduced the county's

‘net residential land supply to 2 point which could affect

the housing shortage."”
Would you égree then with that statement, Mr. Mallach?
A Not necessarily.

] And then specifically to a conclusion which the
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D.C.A. found on Page 25, "Item 2. Overzoning for industrial
use."

‘“Althoughka pattern of industrial overzoning has been

‘ noted, its =ffect has not been to reduce the supply of

residential land."

Do you agree with that statement?

A No.
Q You do not? A No.
Q Now, you also stated that East Brunswick with

regard to minimum square footage requirements was, I

believe you stated in the R-1, 2 and 3 zones, far in excess

of the minimum need. Would that be right?
A The minimum standard for minimum requirements.‘ 

Q Are you aware of the standards that are set forth
on Page 19 of P-37, which lay out the dwelling unit floor

area required in square feet, based uvon the number of

occupants?
A I'm aware of this table, yes.
Q Okay; And when the Department of Community

Affairs indicates that a reasonable square footage minimum

or requirement for a family of four would be a thousand
eleven--one thousand, one hundred fifty, would you agree
with that number?

A Certainly not,.

0 And for a family of five, fourteen hundred square
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feet. Would you agree with that?
A Certainly not.

Q And for a family of six, one thouwsahd five hundred

A Certainly not.

Q You fully disagree not only with their conclusion
as to land, quote, overzoned for industry, close gquote,
but also with the D.C.A.'s conclusions on the minimum square
footage. Is that right?

A Not only that, but I might add that the New Jersey
Housing Finance Agency--
Q I'm not asking you to add, Mr. Mallach.’ I%iégv
asking yoﬁ to answer my question, not what you want to énéﬁer.
THE COURT: He answered no.
A No.

Q Do you feel it's reasonable to have minimum
square footage requirements in some way tied to the number |
of people who are intended to occupy a dwelling?

A There are reasonable ways of doing that, yes.

:Q, Do you feel that the number of intended occupants
is a factor in determining square footage?
A Yes.

Q And if in fact in a single family home there are
four bedrooms, do you think that the town administration

and council can assume that there will be a certain number
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of people occupying such a home.
A They can assume that the number of people occupying
that home will fall within a general range as a rule.
Q And they can provide for a minimum square feet
of some number, can they not?
A They should provide for some standard for that purpose.
Q And would it be reasonable for a town to rely
on a State body such as the Department of Comnunity Affairs?
A To the degree that that State body was in a position
to make formal and precise recommendations, yes.

Q With resgard to the amenities, as I believe you

called them, which are part of the garden apartmeht

requirements in East Brunswick, is it your opinion that a

- thousand square feet of recreational space for ten dwelling

units is unreasonable?

I may have given that number wrong.

A That's the correct number.
Q Is it your opinion that that is unreasonable?

A Excuse me one second. I thipk that's a high figure.
Q : A thousand square feet recreation space for ten

&ﬁellinq units. Right?
A Correct,

@ Or if you want to put that another way, that would
come out to one hundred square feet, or a little square

ten by ten, for one dwelling unit. Correct?
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A That's correct.

Q Do you feel that it is ever reasonable for a
municipality to put in any kind of recreational requirement
into an avartment complex?

A Yes. I believe that the nature of the occupancy,
depending upon the nature of the occupancy of the complex
a municipality may requiré provision of recreational
facilities consistent with the’needs of the occupancy of
that complex.,

Q Wouldn't it be easier to rely on what you call

the market place 23nd not require any amenities whatsoever

e w

and let the tenants complain about it?

)

£

A Not necessarily. It depends on the type of améﬁity’
that you're.talking about and the type of project that
you're talking about. For example, in most cases, for
example, Government subsidized programs, there are either
provisions for certain amenities and certain types of
facilities in the development and the municipality could

certainly, you know, allow a develover under one of these

fprugrams to substitute whatever requirements the program

héd for their own.

Q If the nmunicipality raguired no amenities
whatsoever in a garden avartment complex, are you suggesting
that the market would create a demand for such amenities

and the developers would simply put them in?
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A I think by and large that wouldbe the case.

Q Are you suggesting that the developers would put
in air éonditioning units if they were not required by some
1§c31 code?

A It would depend. 1In the case of a--if it was a
conventional developer aiming at a population that had
reasonable housing choice and so that this development was
competitive with others, they probably would do so.

Q Are you suggesting that a developer would put
in two parking spaces for a two-bedroom apartment if he
weren't required to by a municipality?
A In that éase, probably not.

Q Isn't it true that some of the provisions of
what you call amenities are meant to protect the public?

a I don't see how these provisions protect the public.

Q You don't see how the provision of adequate
parking in a garden apartment complex protects the public?
A The provision of adequate parking protects the public:
the provision for more than necessary adegquate parking'
does poé'protect the public.

4Q% Do you have any evidence that the parking
required in East Brunswick is excessive with regard to
garden apartment complexes?

A I have no precise statistical evidence but I have

general evidence from observation.
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Q You have observed the East Brunswick garden
apartment complexes?
A No, I have not observed the East Brunswick garden

apartment complexes.

Q So when you say you don't have precise information,

you don't have any information concerning the adequacy of
parking in East Brunswick. Isn't that so?

A Specifically for East Brunswick garden apartment
complexes; ﬁo.

Q Precise or otherwise.

A I said specifically, no.
Q Now, you mentioned mobile homes as one of those

catch words if you don't have them you're exclusiogary
and somehow in trouble. Isn't that right?
MR. SEARING: I object to that characterization.
THE COURT: I sustain the objection to the
wording, “"somehow in trouble."
Q Would you conclude--
MR, BUSCH: It's the end of the day, your Honor.
I‘ﬁ sOrry.

’VQ' Would you conclude, Mr. Mallach, that a town
that did not specifically zone for mobile homes is somehow
being exclusionary?

A I would think that that might be worth considering,

certainly.
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(o} Is it your opinion that every municipality
represented by counsel in this case should have a zone or
zones providing for mobile homes? -

A Not necessarily.

Q If some towh had it would that possibly meet
the regional needs so others would not have to so provide?
A Well, that raises a question which I think goes back
to some of the issues in the Mt. Laurel decision. I mean,
at least in theory, if the sum total of the regional need
was met in some town in an ideal world, then the other
towns ﬁould not have to provide it. If£, on the cher‘hané,
in the absence of a means of nationally allocating tééi;: 
units and finding the ideal location, there seems totbe |
no bases for excludiqg one town or another from that
responsibility.

Q But if East Brunswick's neighbor to the south
and to the west, South Brunswick, had an adequate number
of mobile homes.

MR. SEARING: Your Honor--

Q And that met the immediate need--

. THE COURT: Hé probably has already answered the

guestion.

MR, BUSCH: Well, I haven't gotten the question

out,

“1'11 rephrase it.
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C Do you feel it is at all a relevant factor as
to wﬁether or not there are presently existing mobile homes
as ndh-conforming uses?
A Not a major factor, no.
Q In deciding whether or not to zone a town to
permit mobilé homes, would you want to know whether or not

such exist at the present time?

A No.
Q You would not?
A No.
Q Are you aware of whether or not there are a'

mobile home park or parks in the Township of East'Brﬁpiiick?

A Yes, I am,

0 Are there any?
A There's, to the best of my knowiedge, one suéh.

Q Do you know how many mobile homes are there?
A I think between forty and fifty.

Q Very good, Mr. Mallach.

Isn't it true that mobile homes are the most expensive
fotmt of housing in terms of depreciation?
A ﬁell, dépreciation is not specifically speaking an
expense. I mean, if you mean to ask me do mobile homes
depreciate faster than conventional houses, yes.

Q They are more like cars rather than real estate

in terms of depreciation.
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A There's a resemblance.

Q Notwithstanding that they mav tend to be in the
long run the most expensive form of housing, you feel that
a town should have a provision for mobile homes?

A Well, we're talking about short and long range needs,
and certainly there are--the long run implication of mobile
homes are one thing, but their ability to meet short run
and immediate needs of again a certain segment of the
population is another, and that's what's at issue.

Q I believe yoﬁ stated in response to Mr. Moran's

questions that you feel it is a valid municipal zoning- .

purpose to preserve agricultural land, did you not? .

A No, I did not.
Q Do you feel it is?
A Not in the zoning ordinance.
Q Do you feel that adequate means can be made in

a town other than by zoning to preserve agricultural land?
A I believe that to the degree that preservation of
agricultural land is a policy of the municipalitykor the
§tate,‘they should look towards other means, such as,
acquisition or transfer of development rights and so on to
preserve agricultural land. I think this is separate from
the zoning ordinance as such.

0 Are vou aware that the statute permitting

transfer of development rights has not vet bsen passed?
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Are you aware of that?

A | Yes.
. L Q'  Do you suggest that a towhship should take a chance
r in the hope that it would be passed?

A I know a number of attorneys who suggest that.

Q That was not responsive. I'm asking you whether
you are suggesting a municipality should pass an ordinance
on transfer of development rights?

A I suggest it should he considered and that advice of
counsel should be certaiﬁly solicited.

Q In the document which was marked this morn
the two-volume exhibit, DEB~4 and 4a, ydu stated?hﬁ??;glﬁb
and I quote, "The Farmer's Home Administration has f;;;dj
for example, that houses can be built meeting their modest
standard in many parts of New Jersey and selling at prices
between twenty-five and twenty-eight thousand."

Is that a fair reading of what is in this document?

A It is.

Q Are you aware of any way that housing can be
;;?ﬁ;lﬁ;ihfthe Township of East Brunswick between twenty-five
ﬁQékeﬂaand“and twenty;eight thousand dollars?

A I think it may be possible.
Q You do?
A Yes.
Q And you are prepared to give cost estimates tb
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give that documentation?

A Well, I have not done a specific analysis to afrive
at that conclusion. I'm prepared to do a cost estimate and
determine whether or not it is possible. At this point
I'1l1 say that it may be.

Q You wouldn't think that those figures have

application possibly to a more remote or rural part of New

Jersey?
A Well, certainly there's no question that they have
greater application to more rural parts. The question is

whether they have any application to East Brunswick aad

they may.
0] Are you aware of the population of the ﬁ;;t
Brunswick Township, Mr. Mallach?
A It's approximately thirty-five thousand people.
Q Are you aware of the sgquare feet or acreage or
square miles of the town? |
A Not specifically.
Q During your depositions, one of the attorneys,
I believe Mr. Spritzer for Metucheh, read a quote to you
from *Jdbs and Housing," which has been marked DEB-1 for
identification, prepared by the National Committee Against
Discrimination in Housing. I'd like to read it to you.
"As an immediate action recommendation, declarations

of emergency by governors of Connecticut, New Jersey and
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New York, suspending zoning ordinances in all municipalities

with less than ten percent of vacant land for multi-family
use andAwith less than twenty-five percent of all existing
dwelling units in multi-family structures. Such a
declaration would be jﬁstified under emergency powers to
protect the public welfare from the effaect of the housing
crisis.” Do you remember that paragraph being read to you
at depositions?
A Yes, I do.

Q Do you think that that paragraph is a valid and

reasonable solution to whatever the existing problem may be

today?
A No, I do not.
Q You do not agree that the Governor of the State
of New Jerséy should suspend the zoning ordinance that
cames within that definition?
A I think that's a little drastic.
MR. BUSCH: Nothing further.
Thank you.
THE COURT: In view of the hour, we will recess
until 9:00 o'clock on Monday morning.
I would suggest that the following municipalities
be here: Carteret, Dunellen, ndison, Helmetta,
Highlandrpark, Jamesburg, 0ld Bridge.

MR, CUMMINS: Judge, are we going to have a
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witness on first from the State?
THE COURT: Yes, we are. I understand.
MR. CUMMINS: So he will be ahead of Mr, Mallach.|
THE COURT: Yes. He may be fairly brief.
MR. RAFANO: Your Honor, the list that you read,
was that for the mdrning or the whole day?
THE COURT: The whole day.

(The Court stands in recess for the day.)
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'SUPERIOR COURT OF NEW JERSEY
LAW DIVISION-CHANCERY DIVISION
Docket No. C-4122-73

THE URBAN LEAGUE OF GREATER

| NEW BRUNSWICK, et al,

(1]

Plaintiffs,

vVS. CERTIFICATE

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET et al,

Defendants.
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the foregoing to be a true and accurate transcriptdfzif;_
the above testimony to the best of my knowledge, ability

and belief.
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