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DEPARTMENT OF THE PUBLIC ADVOCATE
DIVISION OF PUBLIC INTEREST ADVOCACY
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TRENTON. NEW JERSEY O8625 ARTHUR PENN
STANLEY C. VAN NESS

PUBUC ADVOCATE D,RECTOR

TEL. 609-292-1692

April 12, 1976

Honorable David D. Furman, J.S.C.
Court House
New Brunswick, New Jersey 08903

Re: Urban League, etc., et al. v. Mayor and
Council of the Borough of Carteret
Docket No. C-4122-73

Dear Judge Furman:

On December 6, 1974, this Office submitted an amicus brief in the
above-captioned matter, specifically as to-issues relating to severance.
It was our position then, and remains so, that all municipalities must
share responsibilities relating to fair share regional housing remedies.
It has been suggested that certain municipalities, so-called "developed"
townships, are exempt from fair share obligations under the Mount Laurel
case. We disagree with this position.

We have submitted a brief in the case of Pascack Association, Limited,
v. Mayor and Council of the Township of Washington, Bergen County, New Jersey,
which deals with this issue. We are taking the liberty of forwarding a copy
to you to consider in your deliberations in the above-referenced case. Two
matters should be highlighted: first, four counties in New Jersey (Burlington,
Camden, Gloucester and Mercer) now have county-wide, approved fair share
plans with municipal sub-allocations of units for low and moderate income
persons and families. Every county gave a sub-allocation to every municipality
within its borders. Absence of available vacant land was not considered a
reason to exempt a municipality since developed land is constantly being
"reused" or recycled with new development and federal funds do exist to locate
the poor in existing standard units and to rehabilitate existing substandard
units. In fact, approximately one-half of the federal funds available in
New Jersey for housing for the poor is ear-marked for existing units.

Second, the Department of Community Affairs, pursuant to the attached
Executive Order No. 35 (April 2, 1976) is working on a state-wide housing
allocation. I have been informed that a preliminary draft will be finished
by D.C.A. by July 1, 1976. D.C.A. will provide an allocation for all
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municipalities. None will be exempt. Under that concept, and the one we
are suggesting to the Supreme Court in our brief, "developed" in terms of
fair share responsibilities may be defined as having met the local municipal
fair share. Thus, a municipality is no longer "developing" but is "developed"
when it has accommodated its fair share of housing for low and moderate
income persons and families.

Thank you for your consideration of the above.

Sincerely yours,

Peter A. Buchsbaum
Assistant Deputy Public Advocate

CSB:PAB/ljm

Encs.

cc: All Attorneys
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INTRODUCTION : .:

.This Court must now resolve one of the most significant issues

arising out of its decision in Southern Burlington County N.A.A.C.F. v.

Township of Mount Laurel, 67.N.J. 151 (1975)'; that is, whether a certain

class of municipalities are exempt from the obligation to provide for

meeting a fair share of the regional need for low and moderate income

housing. The Court is being called upon to determine if a certain class

of municipalities may continue to ban all but .the. most expensive forms of

housing and take no action to assure housing opportunities for the poor.

In a- series of cases, including the case at bar, the Appellate

Division has fastened upon the words "developing municipalities" (as. used

in the Mount Laurel decision; see, for example:, 67 N..J. at 160) and

interpreted them to create an exempt class. Thus Washington, Demarest, and

Wenonah have been distinguished from Mount Laurel Township on various grounds

such as gross size, of township, available vacant developable land, land

zoned for industry, etc. See Pascack Association v. Township of Washington,

(certif. granted 10-14-75), Fobe Associates v.' Mayor and Council and Board

of Adjustment of Demarest, (certif. granted 10-14-75) and Segal Construction .

Co. v. Board of Adjustment of Wenonah, 134 N.J. Super. 421 (App. Div. 1975).

This formulation of an excluded class based on the factors set

forth by the Appellate Division is entirely without precedent and in total

misunderstanding of the very planning concepts used to justify the dichotomy.

Although the Mount Laurel decision did not directly determine vhat responsi-

bilities, certain "non-developing" municipalities might have, it certainly

cannot be used as precedent for the proposition that such municipalities



have _no_ responsibility. In fact, at least five years prior to the Mount

Laurel decision, this Court established that municipalities which are

virtually developed do have an obligation to act to provide an

opportunity for low and moderate income housing/See Greater Cnglewood

Housing Corporation No. 1 v. PcSimone, 56 N.J. 428 (1970) and also Sente v.

Clifton, 66 N.J. 204, 208-209 (1974). Furthermore, it should be abundantly

clear that the principles set forth in Mount Laurel are applicable to all

municipalities regardless of size, land availability, industrial zoning or

growth. Mount Laurel can be read to exempt only one class of municipality;

that, is, the class which has already provided. • the opportunity for its

fair share of the regional need of low and moderate income housing. Even

those municipalities have a continuing.obligation to provide the opportunity

for rehabilitation and replacement of existing housing which becomes sub-

standard and uninhabitable. The dichotomy between developing and developed

municipalities is thus not one of non-exempt versus exempt municipality but

one of ascertaining different types of fair share implementation strategies.

For example, according to the Camden County Fair Share Plan, Camden City's

very substantial allocation of .12,392 units by 1990 it to be satisfied

only through rehabilitation and replacement and not nevr construction to

increase the low and moderate income population. Cherry Hill, on the

other hand, is being called upon to accodomate an additional 8,515 low or

moderate income families in new houses by 1990. See Appendix at 2ff.

In essence, amicus argues that different methods of accomplishing

opportunities for low and moderate income housing arc available. Some are



more suited to certain types of municipalities :than others. In Mount

T.nurei this Court was dealing with a municipality of considerable size and

substantial available vacant land. In such a case, remedies such as'rezoning

large\tracts of land are most appropriate. In|a 'municipality such as

Washington, Township other approaches may make sense although even here

the expert planners retained by the trial court recommended rezoning for

apartments as a desirable step which a substantially built-up town like

Washington could take in order to respond to housing need. It is patently

incorrect, to argue, on the basis of some mechanical line-drawing, that

Washington Township has n£ responsibility. The Appellate Division

decision cannot be sustained.by existing case law and does not comport

with the constitutional theory or the planning; concepts adopted by this

court in Mount Laurel. The decision must be reversed.

-3-



ARGUMENT

, .'..-• THE APPROACH TO ZONING- LAW TAKEN IN SOUTHERN
BURLINGTON COUNTY NAACP VS.. TOWNSHIP: OF MOUNT '.

* :/̂ AUREL;, 67 N.J. 151 (1975), APPLIES TO MUNICI-
PALITIES WHICH DO NOT PRESENTLY1HAVE SUBSTANTIAL
AMOUNTS OF VACANT LAND. y •}".•

In Southern Burlington County N.A.A.C.P. v. Township of Mount

Laurel, Supra, 67 N.J. 151, this court required that local zoning and

municipal action be designed to give different;-economic groups the opportunity

to obtain equal access to decent housing. At issue in this case is the

meaning of the phrase "developing municipalities" used by the court in .-.:.-

Mount Laurel in discussing the principles enunciated therein. That phrase

occurs In the passage chiefly relied upon by the several Appellate Division

decisions which have held Mount Laurel inapplicable to small, substantially

built up, single family residential suburbs: •; - .'•:•'

. • . As already intimated, the issue:here is not confinod
;to Mount Laurel. The same question arises with' respect
to any number of other municipalities of sizeable land
area outside the central cities-and older built-up
suburbs of our North and South Jersey metropolitan areas .
(and surrounding some of the smaller cities outside :
these areas as well) which, like Mount Laurel, have
substantially shed rural charactierist ics and have
undergone great population increase since World War II, >
or are now in the process of: doing so, but still are
not completely developed and remain in the path of
inevitable future residential, commercial,•• find industrial
demand, and growth. Most such municipalities, with but
relatively insignificant variation in details, present
generally comparable physical/situations, courses of
municipal policies, practices, enactments and results
and human, governmental and legal problems arising *
therefrom. •. • , \ •'•••'•

, It is in the context of copununities now of this type
or wliich become so in. the future, rather than with
central cities or -older'built-up suburbs or areas still
rural and likely to continue to ̂ be for sor.e time yet,,
that we deal with the question raised-. <J7 K.J. at 160,

-L-



..quo tod i n P ,'t a c a c k A s s oc • v. Tv.'p . o f Wash ing ton , supra
slip opinion at 16-17; Segal Construct ion Co. v. Hoard
of Adjustment of V.'enonah, supra, J 34 M.J. Super, at 422-423;
Fobc Assoc. v.. Mayor and Council and. Board of Adjustment

•- of Demarest, slip opinion at 4,5.
\ ' ' • • ' "

*• There are two major reasons why the limiting language quoted

above can not possibly be construed as a restriction on the underlying

principles set forth in Mount Laurel. These reasons are: first, the

inconsistency between such a restriction and the Supreme Court's previously

developed land. use. law principles; second,. the inconsistency of . '

applying Mount Laurel's constitutional and planning requirements to some

municipalities while allowing others with equally exclusionary zoning

practices to porceed as if Mount Laurel had never been decided, along with

the clear applicability and appropriateness of the planning concepts used

in Mount Laurel to all municipalities, Thus, notwithstanding the Appellate

Division's view, the use in Mount Laurel of the phrase "developing

municipality" implicates no basic principle but reflects only a prudent

determination to deal explicitly only with the kind of community on

which the court could review an evidentiary record.

Prior Supreme Court cases have already considered the land use

practices of developed municipalities. These decisions have not been in

the direction suggested by the Appellate Division, but have required

developed communities to respond to local and regional needs. The out-

standing example is DeSimone v. Crentcr Englewood Housing Corporation No.

j_, 56 N.J. 428 (1970) where the Supreme Court sustained the grant of a

variance for the construct ion of a subsidized housing project on a small

tract of vacant land in a single family zone in the fully developed citv of

Englewood. The Court described in great detail the plight of Englewood's

-5-



poor and their need • for housing. Relying on its conclusions as to the

housing needs of these low income residents, the court stated that, "in sum,

the- Use variance was properly granted. In fact, a denial of it under the

circumstances and proofs could not well be sustained." 56, N.J. at 443.

(Emphasis added). The last quoted sentence isextremely s. i J.-.11 i f icant for

the instant case since inherent in this sentence is t lieimposition on a

developed municipality of an obligation to approve land use proposals

which meet housing needs. Furthermore, this statement is echoed in

Mount Laurel, supra, 67 N.J. at 188, note 21, where the court quoted a

passage from a report of the New Jersey County and Municipal Study

Commission, which declared:

We recognize that new developments, whatever the pace
of construction, will never be the source of housing for
more than a small part of the state's population. The greater
part of the New Jersey housing stock is found and will .
continue to bo found in the central cities and older
suburbs of the. state.

Although the housing need which was evident in the DeSinone case

resulted from local ghetto conditions rather than regional needs, the court's

recognition of a developed municipality's obligation is relevant here. '.The

consultants employed by Judge Gelman in this, case, vhose findings were

relied on by the Appellate Division, did ascertain some locally generated

housing need within the Township of Washington.. This condition arose from

the inability of younger couples and the elderly,; who have resided in

Washington for much of their lives, to find any affordable housing in that

municipality. See Da .1 06- 1 07 , 1 09-1.11.. As the consul tauts said,

. .Within Washington Township's present pQj)ulal: ion, two demo-
graphical groups can be identified as a possible need
for apartment units. The first type is the young
unmarried couples .... A second category of public need
in the older group many of -them empty nesters with 'grown
children living ..-elsewhere. Da 109 , .110.

• • . ' • ' . • • • - 6 - • ; . • ' ' ' • • •



Furthermore, a D.C.A. study shows some 145 units of substandard

housing in Washington. New Jersey Department of Community Affairs,

An Analysis of Low and Moderate-Income Housing Needs in Mew Jersey
v . • " " " ~ • . - . . - • • • . • • ' • • . • . •

9" ( 1 9 7 5 ) . .:- . ''' • .;• , •='.:•

Since prior to Mount Laurel Englewood had to take reasonable

and appropriate action to satisfy the housing need caused by ghettoiza- .

tion, Washington should now be required to act to deal with the housing

need resulting from the children of the in-migrants over the last twenty

years, the elderly who no longer need single family homes, those who

live in substandard housing and that share of the regional need reasonably

allocated to Washington. To argue otherwise is to advance the untenable

proposition that Mount Laurel actually cuts back on the urban nunicipal

housing obligation implicit in this Court's emphatic endorsement of the

Englewood variance.

The case of Sente v. Clifton, 66 N.J. 204 (1974) also supports

the thesis that Mount Laurel has broad applicability. Clifton is a city

with little vacant developable land. Tn this case the Court dismissed .-.-..

as moot a challenge to a municipal ordinance which established an

allegedly restrictive minimum living space requirement. Despite the

dismissal, the Court, in dictum, noted the possible effect of the

restrictions on the ability of low.income persons to find housing in

Clifton. Clearly foreshadowing the Mount Laurel, opinion, the Court advised

that"regulations of this kind drastically affect the -availability of

housing", particularly, according to the record, the opportunity to find

housing in Clifton, 66 N.J. at 208. Since the consequences of this

ordinance could be so great in the "fundamental area of housing

-7-



perhaps the municipality should be called upon to justify this particular

enactment." Id, -

The municipal burden of justification suggested by the court,
v ' ' . . . • . • ' '• ' • . • • ' • • • . ' • : ' • - . • ' • •

•>, • • ,• . • ' ' . ' • • • • • . . ' • ' ' .

of course, mirrors the- shift in burden of proof'which was the core of the ,

I*lount Laurel technique for evaluating allegedly restrictive zoning

ordinances. 67 N.J. at 180-181. The fact that Clifton is a "developed"

municipality did not constrain the Court. The implication is that

restrictive ordinances in substantially developed communities must be : •

given the same/judicial scrutiny as restrictive ordinances in communities

.which have a great deal of vacant developable land. The language in

Sente can therefore be seen as reflecting the view that arbitrary

barriers to housing opportunities must be viewed with great judicial

skepticism no matter where they are found. The housing crisis in

New Jersey, see Ingannamorte v. Borough of Fort Lee, 62 N.J. 521 (1973), ; .,

Mount Laurel, supra, 67 N.J. at 179,impacts all areas of the state. The

constitutional thrust of Mount Laurel as foreshadowed in Sente and DeSimone

shows that the principles set forth therein concerning housing opportunities

are not limited to one class of municipalities (those .which are "developing"),

but apply state wide.

The federal cases, although tied to racial concepts, largely

resemble DeSimone in their insistence that developed municipalities accept

multi-family housing for low and moderate income persons. In Kennedy

Park Homes Association v. City of Lackawanna, 436 F. 2d 108 (2d Cir. 1970),

cert, den., 401 U.S. 1010 (1971) the court found that the housing needs

of blacks justified the grant of a building permit in a predominantly

white ward of a very industrial city. Similarly, Metropolitan Housing

Development Corporation v. Village of Arlington Heights, 517 F. 2d 409
• . ' '• . • ' • ' ' . - . ' • " • • • ' • • • • . - ' • ' . * •

' ' " . ' " ; - : " ' . • ' • . . ' • • ' - 8 - : . . . • . • . • ; • • ' • • • ; . . - • ' • . • / • • : • • ; '



(7th Cir. 1975) held unconstitutional an established white community's :

denial of a variance for,construction ofa subsidized, integrated

multi-family project. This last case is particularly relevant here

because it dealt, with minority housing' needs"that/were generated by a

region-wide pattern of racial separation and not by the discriminatory

action of the defendant municipality. Thus, the federal courts do not

exempt built-up as opposed to developing municipalities. They impose

a geographically uniform constitutional obligation with regard to the

acceptance of a low or moderate income housing project. Compare the ;

two cases cited above with Crow v. Drown, 457 F. 2d 788 (5th Cir.,1971)

and Park View Heights Corporation v. City of Black Jack, 467 F. 2d 1208

(8th Cir. 1972) which deal with less developed areas.

In addition to these earlier State and Federal cases, a review

of the Iioimt Laurel opinion itself leads to the conclusion that developed

municipalities, must do what they can to provide a variety and choice of

housing for all residents or potential residents. The opinion in that

case consists of three major concepts. The first is a state constitutional

right to be presumptively protected from land use ordinances which cause

economic barriers to residency within a municipality. 67 N.J. at 175.

The second is the correlative municipality duty to enact zoning

regulations which permit and, indeed, encourage the construction of

housing for low and moderate income persons., 67 N.J. at 179-180.

The third, is the adoption of fair share of regional low and moderate

income housing need as a measure of the extent of municipal duty. 67

N.J. at 190. These last two concepts will be initially treated because

' ' ' ' • ' • " "'• ; ••' . : '• • - 9 - : ." ' ' ' '



they involve concrete planning -criteria whose aplicability to

developed .communities can be accurately measured.

Municipal duty was defined in Mount Laurel to,include both

a negative obligation not to, tie up vacant land with restrictive zoning. ;

and an affirmative obligation to plan actively for the accomodation

of different economic groups.

The negative responsibility of developed municipalities; i.e.

their obligation "not (to) adopt regulations or policies which thwart

or preclude" housing choice, 67 N.J. at 180, may be significant in developed .

communities as. to potential reuses of land and the use of that land which . •

is still vacant. (see also considerations as discussed in S'ente, supra, .

relating to restrictions on occupancy of existing housing.) However, this

responsibility is of less significance than in communities where questions

of large, lot . zoning, for example, would bo relevant such as townships with

large vacant.areas. In contrast, the affirmative obligation imposed by

Mount Laurel can be applied to every municipality in the state in which'"

there is a demonstrable need for housing. There exists no geographical

rationale for limiting the obligation "affiraatively to plan and provide,

by its land use regulations, the reasonable opportunity for an appropriate

variety and choice of housing, " (67 N.J. at 17.9) or the obligation to

take "whatever additional action encouraging the fulfillment of its. fair

share of the regional need for low and moderate income, may be indicated

as necessary and advisable" including possibly, "the establishment of a

housing authority." (67 N.J. at 192). - . .

It is of crucial importance to note that the developed communities

of this state, including its largest cities, already engage in affirmative planning

to meet the housing needs of their citizens. In fact, the fully developed municipalit

; -10- •



arc the very ones most committed to this planning effort. Fvory

municipality with over 50,000 people in New Jersey, as well as many

smaller, built-up boroughs and cities, and most of the constituent. :

municipalities, including Washington Township, in seven of the nine most

urbanized counties, have: submitted local or county-wide.plans for subsidized

/housing as part of applications for federal money under the Housing and

' • • • . : ' . " • - • . ' • • . • ' • ' • • • ' . ' . ' • • . : • . ' • • • ' • ' . • • ; ' 1 . • • ' ' • • • . . - . • •

Community Development Act of 1974, 42 .U.S.C.A. 5301, et seq. According

to the Act, such housing assistance plans in developed municipalities .

and urban counties, i.e., counties with participating municipalities

totalling 200,000 population or more exclusive of central cities,

must survey housing stock and determine housing needs (including expected

in-migration), set annual goals .for subsidized housing, and indicate the

location of the proposed subsidized housing. 42 U.S.CA5304 (a) (4).

This is the process which New Jersey's most developed communities and

counties have engaged in.over the past year to the apparent satisfaction

of the United States Department of Housing and Urban Development which has

approved all but one of the applications- Therefore, the affirmative

planning which Mount Laurel calls for has been practiced iriost extensively

by those communities to which Mount Laurel allegedly does not apply.

Among the municipal ities submitting applications for community development
assistance, which included housing assistance pl.'vnsvwere several from F.ergpn
('ounty,. including the cities of Hnckensack and Fnglewood and the "orough
of Lod i ; The '.court (: i es receiving .monies are Bergen, I'/urlington, Hudson, '
Middlesex, Mnnmouth, Morris and Union Counties. Ciindon and Fssex f a i 1 <\d
to apply. Washing,ton Township and Demarest are slated to get a small portion
of the more than $1,500,000 coming into Bergen County. The primary objective
of this money "is the development of viable urban communities, by providing
decent .'housing and a suitable living environment. . ... principally,, for persons
of low and moderate income." 42 t?. S ..C.A. 5301 (c) . In Wasliington the
community development money will be used for waterways projects. .
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-Surely. Mount I,aurel cannot mean .that these -communities' arc now

absolved in engaging in land use planning for the benefit of low and

moderate income persons when, in fact, Federal lav/ mandates that they .-.'-.
* > . • - • ' ' . " ' • • ' . ' . - • - • ' ' ' • ' • • . • • ' • • • ' •

so plan and, in fact, they are now engaged in such planning.

If there is any doubt that "developed" municipal j ties should

not be viewed as static and that affirmative planning techniques can have

an immense impact in built-up areas, one need only look at a place such

as Fort Lee, once a single family suburb, which has become dominated

by high-rise development. Quite clearly all municipalities are capable •,

of such measures as establishing housing authorities, condemning land

for housing and taking advantage of federal subsidy programs, which now

offer support to persons in existing sound housing and aid for the

construction of single family dwellings as well as the more.traditional

support for the construction or rehabilitation of multi-family housing.

See 42 U.S.C.A. 1437f; 12 U.S.C.A. 1712z which were enacted as sections

201 and 211, respectively, of P.L. 93-383, the -Housing.and- Community

Development Act of 1974. The range of planning alternatives may be

limited by considerations of community character, which must be

^respected, but there can be little doubt that built-up communities are

constantly changing through planning and zoning just as are less built-up

suburban towns, and that the built-up areas: possess the.ability to

plan for accommodation of different economic groups.

•..The;, sheer importance of developed: communities as a source of

housing also strongly argues for the application to them of the planning

2 • • - • • : ' . ' : - • • • - ; • • • ; • • • . • • • • . . • • • • • • . ' • . • • . - • . • • ' • , ' . ; . • . ' • : • •

These sections also appear in the Statutes at Large at 88 Stat. A62-666 and 88.
S t a t 6 7 1 . •••'•'•. '.. .; ' . ; '.'.•: ..'-. :. . . .: : . : •' ;
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requirements in Mount Laurel.. A passage of thatopinion .-quoted earlier,

supra, p. 6, asserted that such municipalities', rather than'the ?!5>unt

Lau.ru! kind, would continue to provide much of the housing for Nev; Jersey's

low and moderate income citizens. Developed municipalities already have

the infrastructure for housing-—schools, sewers,water, streets—which make

then a very economical, efficient, and hence, appropriate place in'-which ;:

to meet housing needs. These municipalities are usually'more centrally

located in terms of access to shopping, transportation and jobs.

Washington for instance, is close to Hackensack and Paramus, the main

shopping and.economic hubs of Bergen County. Finally, the cumulation ' :.

of vacant or redevelopable land in all such municipalities is extremolv _

significant. Thus, from a state-wide perspective, developed municipalities

offer _in_ toto an extremely important amount of well located, well-serviced

and convenient sites for housing. Mount Laurel, with its requirement for

planning to meet housing needs, certainly implies very strongly that restrictions

against housing choice in this vitally important class of community should

be given close judicial scrutiny.

That the principles contained in Mount Laurel apply to

redevelopment as well as to development,, to towns with small tracts of :

vacant land as well as outlying areas, can be seen not only in the planning

requirements contained in that decision but also in its criteria for

determining fair share of regional housing need.. Thus, while the Appellate

Division decisions in Washington, Demarest and Wononah appear to accord

these single-family suburbs a fair share allocation of zero • because'-, of :.'••'•'-

their settled character, the actual fair share criteria employed in

Mount Laurel would result in an obligation on the: part of virtually every

community in this state. The court said, with regard to fair share

determinations, that:

. - • ' '
 v

 • ; • • • • • • • • . • - ' ; - - . "
 :
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U'e may add that we think that in arriving at such a
determination,.-.the type of information and estimates,
which the trial judge (119 N.J. Super, at 168) directed
the township to compile and furnish to him, concerning
the housing needs of persons of -low and moderate income
now or formerly residing in the Township in substandard
dwellings and those presently employed or reasonably
expected to be employed therein, will be pertinent. 67 N.J.
at 190, . ''• .

There is nothing in these criteria which inherently restricts their

applicability to communities which have a large amount of vacant land

since vacant land should be but one of many factors in a sophisticated

calculation.resulting in a fair share allocation. Substandard housing,

another factor, can exist and in fact more frequently does exist in built-up

areas as do industrial ratables and access to jobs and shopping or other

amenities. Any balancing of these factors will result in some allocation

being given ,to primarily residential suburbs, even if that allocation

is less than that in open areas which can accommodate large amounts of

new housing. ..-•'. .

Proof of this fact can be seen in the fair share plans which

have actually been developed in New Jersey. Neither the Camden, Middlesex

or Mercer County allocation schemes, whatever their individual merits,

conform to the Appellate Division's position that built-up areas have a•.

fair share of zero. Thus, Trenton is given an allocation of 2,807 units

through the year 2000 while Camden is accorded 12,392 by 1990. Appendix 1,2ff.

To be sure, a central city might meet its obligation by redevelopment,

rehabilitation or rent subsidy, while an expanding industrial suburb might

rely on now construction.. In fact, the Camden County plan recommends only

rehabilitation and replacement within Camden City. Nonetheless, no

community should be able to ignore the needs of persons in substandard

dwellings or those who have found employment within the community. It



simply makes no sense to say that Mount Laurel must provide for such

people;, but a Newark or an Englcwood, which have traditionally been

concerned about such people, can nox̂  ignore them, or that a Washington

Township which has some 145 substandard units and over 100 vacant acres,

according to the Department of •Community Affairs, as well as elderly

and young persons in need ofreasonably priced housing, need do nothing.

The applicability of fair share allocation procedures to built-up

suburbs is also shown in the instant case by the report of the trial court's

consultants who, in fact, did do a fair share calculation similar to that

recommended jn Mount Laurel although their effort was ignored by the

Appellate Division. Thus,--while the Appellate Division did quote the

consultants' conclusion that sharp limits should be placed on apartment

construction in Washington, see slip opinion,at 19, it utterly bypassed

their equally strong assertion that regional and local housing needs

justified a moderate amount of apartment construction in the Township

and that some part of this amount should be constructed on the plaintiffs'

land. Da 117, 119, 133-139. The local needs stemmed from an indigeneous

market for moderate cost apartments arising from the plight of the Township's

elderly and young persons as well as the realization that other municipalities

could not be expected to absorb all of the local need. See Da 121.

The consultants also found that Washington had a certain;

As p o i n t e d o u t i n am i n i s ' inov i n g p a p e r s ,"• t h e l o w e r c o u r t : ' s r e l i a n c e o n f l ic
coii.su 1 t . m t s ' H t a t i i n e i i t s t h a t a p a r t m e n t s . m i g h t b e t t e r be hn i 11 c I .sewlyero was;'
m i s p l a c e d s i n c i v t l u 1 c o n s u l t a n t s n o t e d t h e i n a b i l i t y and u n w i 1 1 i n g n e s s of o t h e r town:
t o t a k e up W a s h i n g t o n ' s s l a c k . Compare s l i p o p i n i o n a t 13 w i t h Da 1 2 1 .
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additional responsibility to the region, even if:-it did not itself have '

any industry^ since the argument that;purely residential towns need not

provide apartments

/j/pnores the obvious and not-so-obvious economic linkages
among suburban communities and between suburbs and
core cities. The single-family suburb derives its economic
sustenance from a labor force employed in other suburban
offices and factories or in central cities. Thus, each :
suburban community receives economic benefits from the
larger region in which it was a part and therefore must
assume some of the responsibilities of and obligations to

/that region.; Da 131.^ "J

To amicus' knowledge, none of the parties to this case have challenged

the findings of the consultants which were almost wholly adopted by the

trial judge and;selectively referred to by the Appellate Division. That

court never explained its sub silentio rejection of some of their other~ ideas.

The consultants' position, accepted by the trial court,

that Washington should bear some of the local and regional need for lower

cost dwelling units is consistent with Mount. Laurel• The Appellate

Division's approach, which would throw the entire allocation elsewhere,

is not. The Supreme Court stressed that so long as we do not have

regional zoning in this state, each municipality will have to make some

housing contribution. 67 N.J. at 189. The consultants below took the

same view, commenting that Washington should not expect other municipalities

to absorb its local need and all of the regional need. Thus, the attitude .,

of letting someone else meet the fair share is not the lav; in Hew Jersey.

• Aniicus would conclude -the. argument for giving a fair share .

The consultants were Jerome Rose and Melvin Levin, two professors
from the Rutgers University Department of Urban Planning.
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obligation to .developed municipalities by noting that even the term

"developing community", which defendant relies on for support is, as used ,

in Mount Laurel^ broad, enough to encompass even a substantially settled

community such as Washington.

The. very quote, see Mount .'Laurel.1, 67 N.J. at 160, cited by the

Appellate Division panels, and set forth in full, r.upra. p. A, as authority

for the proposition that Mount Laurel does not apply to places like

Washington Township supports a more comprehensive view of the term

"developing community." The cited paragraph refers to ."central cities and

older built-up suburbs" as contrasted with "municipalities which have

undergone great population increase since World War II, or are now in. the

process of doing so, but still are hot completely developed and remain the

path of inevitable: future residential, commercial and industrial demand and

growth.". The court's reference to World War IT as a breaking point in

determining whether a municipality is an older built-up suburb is extremely

significant given the nature of post-war suburbs.

Zoning in this state was not firmly established until

approximately 1930. Central cities such as Newark and their older industrial

suburbs, such as Keairny or Harrison in Hudson County,.-and North Arl ington

in Bergen County, developed without the benefit of municipal restrictions

which could influence the economic class of in-migrants. Most of these

truly older suburbs have thus developed with a variety of housing and an

economic class mixture that is not found in Post World War II, suburbs such

as Washington Township. As a result, thesetowns provide for at least a

fair share of the regionalneed. In contrast, during the period of its

growth from a population of 1,200 in 1950 to 10,600 in 1970, Washington

. • • ' • "'. • • '••• • ' ' • ' ' - 1 7 - - , -'• ; . • . . " ' • : • - • . " • ' . ; - •



consistently barred multiple family dwellings. The same appears to be true

of Demarest and Wenonah which are involved in two other cases to which

reference has been made in this brief. The resulting demographic pattern

of these comnunities has been entirely different from that in older

suburbs. -The- end product can be seen in the Appellate Division opinion -which'

stated that Washington. Township can be described as an upper middle class

' ' ; • ' • • . ' • • . - • • . - • •• • ' 5 ' . - ' • ' • ' • ' . • • • .

community. Slip opinion at 10, 11, 14. : .

The developed-developing dichotomy is thus not a function of

vacant land but is a separation between those kinds of suburbs which

traditionally have or have not satisfied a fair share of the regional

housing need.. Most of the older suburbs along with the central cities

already have housing opportunities for a variety of income groups. On

the other .hand,, post World War II Washing-ton along with Mount Laurel

has failed to provide such access. Thus, in terms of, the provision for

a variety and choice of.housing, upon which this- court laid such emphasis,

there is no ground to make a constitutional distinction between Mount

Laurel and Washington Township. ,

Further, the paragraph relied on by the Appellate Division

refers to the suburbs which are "completely" developed. Such is clearly not

According to the Court incomes in Washington fall in the $24,000 to;$40,-000
range. Homes in 1970 had an average value of $37,600 and required for their
purchase a down payment of $8,000; those figures which must, he adjusted upward
in light of the post 1970 inflation and are obviously out of ranee to the
current bulk of New Jersey families. See slip opinion at 12. Tn contrast t.o
this pattern are, for example, the much older suburbs of I.'orth Arlington and
Wai.linr.ton, H'l so Bergen County in win oh the ma jor i ty of the dwelling units are
in structures housing two or more families. League of Women Voters of Bergen
County, Where can I live in Bergen County. 17 (1972).
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the case with Washington Township which has some 106 acres vacant. Similarly,

Wenonah has 109 of its 660 acres vacant, while Demarest also has appreciable

amounts of land available for development. These towns are not completely

developed and do possess some territory over which they can exercise planning

control.

Finally, although the Township claims not to'have zoned for

industry, it appears to be planying the ratables game which was so

heavily criticized by the Court in Mount- Laurel. Washington is.noV-

seeking to attract commercial ratables through its zoning of plaintiff's

tract as office-research, although, according to the consultants there

is no^easonable chance of obtaining such facilities in the near future.

Da 97, 128. Despite this fact, and although plaintiff's tract is the

only "parcel in the entire township. . .appropriate for. apartment house -.

construction," Appellate Division slip opinion at 18, the Township

continues to zone plaintiff's tract as office-research. This clearly

is the kind of zoning for the benefit of the local tax rate rather

than the living welfare of people which was explicitly condemned in Mount

• ' • • ' . . .- • • . v - . • • . • • • • ' • • • • * . . • . •

Laurel. 67 N.J. at 188. In. these circumstances the very letter of

Mount Laurel is. violated by zoning of land for industry without concommitant

provision for workers. 67 N.J. at 187. . If Washington can be a developing

community in its desire to attract new industrial ratables, it can also

be regarded as a town whose character is sufficiently fluid to enable it

to zone for i-.'orkersr and other members of economic groups who cannot now

afford it:; present housing.

The problem of Washington's pro-ratable, anti-apartment

zoning scheme brings into focus the final relevant aspect of Mount Laurel.
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This aspect concerns not the specific planning criteria by which all New Jersey

communities may be judged, but rather the moral and constitutional ideal

which illuminates and guides these criteria.

. Mount Laurel asserts an individual's presumptive constitutional•'..

right to non-restrictive land use regulations. This right is based on

the fundamental importance of decent shelter. 67 N.J. at 175.

This Court is now being asked to tell low and moderate

income citizens that the right does not apply with equal force throughout

New Jersey, that some places have greater latitude to exclude then than

others, and that some communities,need not strive to be "better communities

for all than they previously have been." 67 N.J. at 191. Surely such a

result should not receive judicial approval under Mount Laurel. That

decision's conception of a democratic society which accomodates all

persons stems from our deepest traditions of equality of opportunity.

The Appellate Division decision, does not adequately embody that

traditional ideal and should be reversed.
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; po_iN;r n :

THIS COURT SHOULD .-NOT ONLY DECLARE WASHINGTON
TOWNSHIP ZONING ORDINANCE 73-1; INVALID UNDER
.MOUNTJ.AURR^L, BUT TT SHOULD ALSO CONSIDER,
AS" A" REMEDY," THE SPECIFIC REZONING OF PLAINTIFF'S
TRACT. ..: •• :

The previous argument discussed whether Washington Township and similar

communities were subject to M°u'\t_ Ĵ aû roi • This argument will deal with validity :

of the Township's ordinance in light of Mount Laurel and briefly describe the

steps that Washington should take in order to meet its housing obligations.

Washington's ordinance must be clearly held at least presumptively invalid

under MojJnĴ .,ĵ ujre_l. The Township does not make realistically available land

for the construction of apartments, mobile homes or other forms of dwelling units

which can be afforded even by middle income individuals. The non-single family

dwelling zoning allowed by Ordinance 73-1 covers tracts of land that are not

likely to be used for less expensive housing.. Da 139. The ordinance also imposes

clearly invalid bedroom limitations and other requirements which raise the' cost

and hence the rental levels or sale prices of multi-family units. Da 125-126.

Washington has also- zoned land actively proposed for higher density residential ;

purposes for office research even though such development is unlikely on the . .

specific tract involved, Da 91, 128. Thus, Washington's zoning quite plainly

obstructs the construction of inexpensive housing.

These several facts, foiind by the consultants are sufficient to 'shift:-'

to Washington the burden of justifying its zoning restrictions. It also is

clear from other findings of the consultants that Washington cannot sustain its

burden. Even if coiiiimin ity character is a valid justification for some exclusionary

practices, the court should hold that Washington's ordinance goes too far in the

--. , . . - • • " ' • ' • ' ' .' • ' • - 2 1 -
 ;
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direction of exclusion. As was said in connection.with environmental considerations

to which concerns of community character are closely linked:

The danger, and impact must he substantial and
very real (the construction of every building
or the improvement of ovary plot has some environ-
mental impact) - not simply atnake weight to support
exclusionary housing measures or preclude growth -
and the regulations adopted must be only that
reasonably necessary for public protection of a
vital interest. 67 N.J. at 187.

In this case, the evidence simply does not support any defense based on community

character either in general or as to the particular tract at issue. As the trial,

court consultants stated in recommending an augumented multi-family zone in

Washington: .

Proposed' large scale apartment development in other .

communities may pose difficult problems but it seems . - '.
clear that. Washington Township can absorb a modest
amount of middle income apartment development without
suffering damage to the community's social fabric
and amenities. Moreover, if such development is
properly planned and controlled, it should not only
remain physically and socially stable, but .should, :

contribute significantly to the housing needs of the
housing needs of the community. Da 133.

Fortunately, in Washington Township, a reconciliation
between modest change and protection of community
values appears feasible. Da 134.

This finding is absolutely crucial on the issue of community character.

Further, other sorts of adverse impacts are also unlikely. According to the

consultants, the traffic impact of development of the, plaintiff's land will, be no

greater than that of the offices for which the tract is zoned. Da 128. The social

characteristics of the apartment dwellers, even if they were a proper subject for a

zoning ordinance, see Kirsch Holding Co. v. Borough of Manasquan, 59 N. J . 241 (1971) ,
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would probably be similar to those presently residing in Washington. County and

Municipal Government Study .-Commission,. Housing and Suburbs, Fiscal, jmd Social.

Impact of Multi-family Development 72, 121 (1974). Greater fiscal'-impact than

that of conventional housing, is also extremely .unlikely,-,l_d. at ix-x.

There fore, the ordinance and especially its constraints on mult i-family

zoning, cannot be justified under Moj£nJ-LJiaiLrejL and must .be invalidated. 11 now

remains to determine the guidelines under which the Township must rezone.

According to the record, the range of possible options Washington could

employ in .rezoning', includes-,., but is not limited to apartments as proposed by the

plaintiffs. The consultants also found that planned unit developments were feasible

on plaintiff's property as well as one other site in Washington. Da 139-140.

Such developments could consist of apartments, town houses, two family units, '

and could make use of a variety of zoning devices such as density bonuses. In

appropriate circumstances mobile home parks could be'.-considered'although -there •

is no evidence in this case which deals with their suitability in Washington..-:

Approaches other than new construction might also prove useful, not only in

Washington, but also we note, in our low income cities where the construction of ;

additional low income units is extremely questionable from a policy and perhaps

even a legal standpoint. Thus Washington could make use of federal aid to re-, =

habilitate substandard housing or to give rent subsidies to persons in sound housing

who are paying a disproportionate share of their income for rent. The possibilities

6. The Housing and "Community Development--Act;, contains language which
drastically limits the use of federal subsidies for housing in areas which already
have a predominantly low income character. 42 U.S.C. 5301; 5304(a) (4).
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are numerous and facilitate a .choice of a remedy -which -.will meet hous ing

needs while preserving community character and neighborhood stability.•'. ;: :

If this were a case brought by low or moderate income persons on their i

own behalf the inquiry would end here. The defendant wouldbe ordered to enact

a now zoning ordinance which provided for one or more of the housing remedies ::

found to be reasonable by the consultants below. However, there is n further

problem in this case similar to the one this Court is facing in the Madison Township

case which was reargued on November 18, 1975. . This further problem results from .

the existence of a developer who wants specific relief with regard to a particular;

proposal. As to him, a generalized order to consider various altematives in

rezoning may be an entirely unsatisfactory result of a lengthy court proceeding. . ;

Therefore the Court must consider whether his particular situation warrants relief.

Initially the Court must determine the standard under which a particular

project should be judged.

The Illinois Supreme Court dealt with this question in Sinclair Pipe Line

Co. v. Village of Richton Park, 19 111.,2d 370, 167 N,Iv. 24 406 (Sup. Ct. 1960).

The case involved the relief a; landowner was entitled.. to after he successfully '.

invalidated a zoning ordinance. The Court was concerned that mere invalidation :

of the ordinance would lead to prolonged litigation if the municipality rezoned ,

in such a way as to still prohibit the type of unit plaintiff,sought to build.

Accordingly, the Illinois Supreme Court held that a court, in addition to in- .-•:;

validating the ordinance, could also order tliat the owner be permitted to use

his land Cor the purpose he sought provided the Court found this use to be

reasonable. V

I n Casey v. Zoning Bd. of Warwick Tp. , -•__./___.'P<a. __________ 328 A. 2d

464 (Sup. Ct.. 1974), the Pennsylvania Supreme Court expanded on this concern: :
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The municipality could penalize the successful,
challenger by enacting an amendatory ordinance
designed to cure the constitutional infirmity, but
also designed to zone around the challenger. Faced
with such an obstacle to relief, few would undertake
the time and expense necessary to have a zoning ordi-
nance: declared unconstitutional.. . .. This Court, in
response to a petition for enforcement of our order
in the GLrsh Appeal directed thc; Township \si5ulld ing
inspector to issue such building permit upon compliance /
by the petitioners with the" Township Building Code. In
doing so, we recognized that an applicant, successful
in having a zoning ordinance declared unconstitutional, .
should not be frustrated in his quest for relief by a
retributory township. . . .To forsake a challenger's
reasonable development plans after all the time, effort
and capital invested in such a challenge is grossly

j ,* .: inequitable. 328 A.2d at 468-469; ;.;: ; : ; - ^

The Court in Casey held that In such a case the Court should order a

building permit to issue provided the developer complies with all other applicable

codes (subdivision, building code, etc.).

In July of this year, the Pennsylvania Supreme Court decided Township of

•Williston v. Chesterdale Farms, Pa , 341 A.2d 466 (Sup. Ct. 1975).

Relying largely on Mount Laurel, the Court held that although the township had zoned

for apartments, it had not provided "for a fair share of the township acreage for

apartment construction." Accordingly, the Court directed that "zoning approval,

for appellee's tract of land be granted and that a building permit be issued given

appellee's compliance with the administrative requirements of the zoning ordinance

and other reasonable controls, including building, subdivision and sewage regulations

which are consistent with this opinion." 341 A.2d at 468-69.

Federal', courts in Crow v^Jrown, s_i£pra,: 457 F. 2d 788, JlaJ-Jĵ lA- Ci-Ly o f

Lawton, 296 F,SuW). 266 (W.L). ()kla. 1969) , iLLC'I 425 F.2d.1037 "('U)th Cir. 197()):;
 { :

Kennedy Park Homes Assn. ,v. City of Lackawanna, supra, 436 F.2d 108 all ordered

building permits to issue in cases involving racial discrimination.
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The rationale underlying the Illinois and Pennsylvania decisions is

persuasive. Thus, the Court might consider adopting the approach of.-Ĉ nsjev

diestcrdale Farms. There is, however, a countervailing consideration. A builder

should not be permitted to construct housing on land that is totally unsuitable

simply because lie was the victorious plaintiff in an exclusionary zoning case.

Aini_cu_s, however, believes that a remedy could be framed with would satisfy both ,.

this concern and. tlie concern, expressed in Ga.sey about prolonged litigation and

municipal retribution. 'The trial court could order that the municipality, in ;

amending its zoning ordinance, rezone.plaintiff's land to permit the type of unit

sought unless the municipality can carry a heavy burden of proving that there are

special circumstances why it should not be so zoned, : . -..'/•

This approach would avoid the situation present in the instant case where

the claims of the developer-plaintiff have gone unresolved for years and with no'

guarantee of the ability to build despite years of successful litigation. It

would also avoid the result of the early Pennsylvania cases and that in botli H;ui_i_son

and Washington Township, supra, where developers' "victories" have been pyrrhie;

that is, where the result is that someone else's land (a non-party) gets rezoned

and the developer-plaintiff gets nothing.,..

In finding this particular project unreasonable, the Appellate Division in

this case, as in Wenonah and Demarest appears to have been impressed with the size

of 'the project. However, the mere addition, of people can never be a touchstone,

justifying exclusion in the absence of proven impacts. To state that a given

development will add 20 p e r cent to a municipality's population is merely to point

up a potential problem. I t cannot without '..much more be ing shown, justify a rejection

of an apartment project.

. ' " • : ' • ' • • ' . • ' " • ' • ' : - 2 6 -
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Rather, once a- community -fails to prove incapacity to absorb in./'a .-reasonable

fashion, an apartment complex or other, proposed measure,.... the issue becomes tlie

relationship between the proposed units and identifiable housing needs. This

.should be the key issue in any developer's suit which'-seeks to come under _Moiin_t.,.

i±ajitreji* Developers whoseproject will merely provide greater housing .options for

economic groups that can already afford access to a community should not.be able :

to obtain direct relief. In other situations a balancing process could be

employed. The lower the economic scale for which a project is designed, the

more favorable should be the court's reaction to it and the less heavily should

countervailing factors such as traffic or environmental harm be weighed. Special

priority should be given to proposals for federally subsidized projects and to

projects which are designed to serve an economic mix. (These two desiderata

may amount in practice to tlie same thing since federal regulations establish a

preference for economically integrated as opposed to exclusively projects.)

Another major factor to take into account in weighing the appropriateness

of a project is the likelihood of alternative development of the particular site :

or other sites within the same municipality. A community should not be forced toy -..

go for the first proposal if there are others which are: superior realistically in

the offing. However,, this factor does not affect plaintiffs here since no

other projects with even the potentiality of fulfilling housing needs of moderate

or'middle income groups appear to be likely. / .

Problems could arise, here, however, with tlie nine unit per acre density

requirement imposed by the trial court since it may not allow the construction

of units' as economical as those originally projected in the proposed 15 unit per

acre complex. Amiens is not certain that the consultant's decisionto spread
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apartment development over several sites at the density of nine units per acre wit]

allow for housing priced within range of people who are currently excluded from :

Washington. This Court should consider a reintensification of the density

allowed on plaintiff's tract in order to make possible housing for ttie excluded

groups who.se needs were ide'n-t i fled by the consul tants themselves.

Adieus would conclude by noting that the kind of housing plaintiffs could

build at higher densities would serve middle as well as moderate income persons

and families. Nonetheless, the principles enunciated in Mojjn_t_Ĵ _u_re_l are still ...-.

involved because that case made it . , ;

plain beyond dispute that proper provision of
adequate 'housing of dli. categories, of people .:
is certainly an absolute essential in promotion
of the general welfare required in ail land use
regulation. 67 N.J, at, 179. (Emphasis added).

The needs of upper moderate or middle income people who no longer can afford free-

standing houses are, in appropriate circumstances , properly a subject of judicial . ••;

solicitude under Mount Laurel. Given the limited availability of housing subsidies,

municipalities should not be allowed to ignore other housing needs under the guise

of providing special, opportunities only for low, and moderate income persons. What

this Department has called in our Madison Township brief the moderate-conventional

class of families, i.e., families with roughly the median income who are priced

out of the single family dwelling market, should be aided by municipalities in

which subsidized projects are not likely to be constructed in the foreseeable .--..:.

future. If plaintiffs are in fact ready and able to: build in a reasonable fasli ion

for this group of people, this Court should order their tract rezoned so that they

can help meet the needs of this group. , •..'•• : . ,
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P O I N T I I I . ; •'..•'•"'•.;;' ' '

THE TRIAL COURT PROPERLY EXERCISED TTS . V

DISCRETION IN APPOINTING EXPERT ADVISORS : .

The first two arguments of this brief have dealt with the issue

that the Appellate Division decided, namely the validity, of ordinance 73-1. ; :

This last argument will deal with the problem it did not reach, the appropriateness.

of Judge Gelman's appointment of experts to advise him as to the remedy to be :

imposed. The discussion here will not repeat Judge Gelman's analysis: of the

cases about appointment of advisors, see 131, N.J. Super.195, 2O2ff (Law Div.

1974), but will assume the correctness of the standard he ladi down for the

invocation of this procedure:

Where the duty to be enforced by judicial decree impinges •

upon the exercise of executive of legislative functions by
coordinate branches of government, remedial judicial intervention
has beenand should be exercised only as a last resort and after
the legislative or executive branch has defaulted in its :,
obligation to act. 131 N.J. Super, at 204;

This approach appears to have been approved in Mount LaureJ

vjhich contains an implied endorsement of Judge Gelman's analysis of the

relevant case law. See 67 N.J. at 192. Assuming the correctness of this :\

standard, the problem becomes its application to the si tuation in l-'asliington. :-

.The;-history of the dispute between the plaintiffs and the . •:."," :

municipality is contained in Judge Gelman's initial opinion, dated

December 20, 1972 which voided the two acre zoning restriction on plaintiff' s
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property. The court there concluded: .

The imposition of a two-acre minimum for residential use would
appear to have been:a reflex response to the filing of an
application by Waldy for a subdivision of the property and
its evident purpose was not to further a comprehensive -zoning
p.lan but to inhibit plaintiffs development of the property for
residential use. It should be noted that the lowest
residential density otherwise required under the; Township's
zoning ordinance is one acre, arid"that is reserved for a
relatively limited area of the community in the extreme north-
west corner. Plaintiffs property, on the other hand, is
substantially surrounded by existing residential development
on lots .containing-10,000 square feet or less. It shares the
same physical characteristics as the neighboring properties,
and the defendant lias not offered any evidence to show that
there was a rational basis for imposing, such drastica.lIv
different and discriminatory density requirements for the
subject property. . . . - . ' .

Support for this conclusion is also found in the Master
Plan adopted less than four years before the enactment of *
this amendment to the zoning ordinance. While a Master
Plan is not ."necessarily synonymous" with the comprehensive
plan required by statute, see Johnson v. '.Township' of Montville.,
1 0 9 .N--J_i_imic'X 511, 520 (App. Div. 1970), it is certainly
suggestive of a municipality's long range zoning plan and
the objectives to-be realized through zoning. Here the
Master Plan contained no hint or suggestion that the
characteristics of the plaintiffs' property were such
as to.require a different density use treatment than the
lands surrounding it.. Indeed the Plan recommended that it
be accorded the same zoning restrictions with respect to
density as existed before the Plan and in keeping with the
zoning of the neighboring tracts. The sudden shift to two-
acre residential zoning in the context found here cannot
be sustained under our statutory or decisional law. As
applied to the factual conditions of the present case,
Ordinance 67-3 is arbitrary and discriminatory, and it
bears no substantial relationship to the purpose of zonings

' set forth in N.J.S.A. 40:55-32. Slip opinion at 10-1.1.

The Township has never challenged these findings since it responded to the

opinion and the consequent January 12, 3 973 order voiding ordinance 67-3

by enacting ordinance 73-1, the validity of which is the solo subject



of this appeal.

Although the trial court, in this initial opinion disclaimed '••,.-

any intention to impose its own zoning scheme, see slip opinion at 22,

it was confronted, some six months later> with a request by plaintiff

to effectuate the January 12:> 1973 order since ordinance 73-1,had failed

to change the two acre zoning of plaintiff's tract. At this point,

the court was forced to recognize the defendant had totally ignored his

unappealed finding -that .-two acre zoning was entirely inappropriate to

plaintiffs tract. He also had affidavits suggesting that the multi-

family zones extablished elsewhere by the defendants would not actually

be used for that purpose. He could place some credence in these affidavits

in view of the Township's resistance to the proposal for apartments on

the Waldy tract.

In these circumstances the trial court cannot be said to have

abused its discretion in refusing to remand the matter back to the :

township. He had declared two acre zoning illegal on plaintiff's tract

but the municipality had not changed. He had ordered the Township to

provide some multifamily zoning but in response theTownship had rezoned

some tracts which were alleged to be, and ultimately found by his

consultants to be, owned by persons who had no plans to construct

reasonably priced apartments. Judge C.eJman, could certainly conclude

the plaintiff's right and the right of prospective apartment dwellers

to fair treatment on the part of the Township required a prompt final

disposition of the controversy.

Although the Appellate Division opinion;technically appears to allow Washington
to challengethe entire January.12 order and thus reassert the validity of the
two acre zoning in 67 — 3, the township has only .attempted to sustain 73-1 on
appeal. It thus has as a practical matter considered that 67-3 is unconstitutional

•• • • . - . • • • v
; ;
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His appointment 6f advisors being suited to that end, lie

appropriately exercised in discretion as a chancery judge in choosing this.

course of action. Since one of his other possible: courses of action,

outright grant of a building permit, would have been a more.drastic step,

while a further remand to the township would have rewarded its apparent

resistance to his .Janilary 12- order* Ivis appointment oi~ advisors cannot be

regarded as an erroneous abuse of discretion.. His action should be sustained,

,: . Respect fully Submit ted,

- :'•'::/ ; / : : STANLEY C. VAN HESS ' ' :

^ PUBLIC ADVOCATE OF NEW JERSEY

Peter A. Buchsbaum •
Kennetli E. Meiser
Assistant Deputy P'ublic Advocates .

Carl S. Bisgaier :
Deputy Director ,
Division of Public Interest Advocacy
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iisiii'i
Vrenlon has minor rolein 25-year planfor lou-inconw i

Hy.MAKK.IM I i;
Staff Writer

I 'onslructinn of new low and
Hindi i ate jnc•nine Imnsmy in M e r c e r
fiuinty dunn t : the next 2-") y e a r s '
u.niil(| be (iini eii lrated li) i he subtil hs
under a housing allocation plan
K I I H l an i I'. ri')i\-iM'i| yes terday by ihe
(•(mill> I'l.untIDS.: Hoard

About half nf tlu- allncali'in would;
L'" In Hamil ton. I.win;;, and Law-
rence Inwi rh ips and Hie Princeton
area, acc'nrdini; to Hi'1 proposal, lint
Trenton also is tickeled for more
Hi,HI 2.Slid nf (he I8,lii:j proposed

The ' r ema in ing iinils. about one-
third of Ilii' Inial. are e a r m a r k e d for
tlir Hopewell. I-'.ast \\ indsnr a n d W e s t
Windsor a reas a n d Washington
Township.

"'I hey (tin- inumcipal i i ies ) a rc
goii.m to take our ; heads <>(f."
predicted planning •chairman Minot
(•'. Morgan J r . . as his board diffident-
ly took up Ihc plan, although no .one

'..seemed to really like it.
' T h i s is just, shoveling members

a round ." complained hoard m e m b e r
. Int:n<l W. Heed. * "This isu'i plan-

However, the county has an eiid-of-
Ille-year deadliu1 ' In submi t a plan to
the Delaware Valley l{e i : ionar i ' l an-

.nin'u CoininissiiiiK if no plan is sirh-
mi l t ed . Trent-nil. Hamilton." and
lliuhtslown l 'nioimh stand lo ln>-e

m i l l i o n s of dtdlars in communi ty
(levclopment-hli'iock Kiants.

• IIin p-to act
"\V'e -have to ac t . " Ciiunty Mxecu-

tive Arthur Svpek t<dd the board. So.

with a liiiNtur*1 of dis^:itis(arli"ii a n d .
dicad the board a u r e i d lo hold two
public hearings lo lei the municipal-
ities respond lo the plan.

One meelinj,' will be held llec. •") at
S p i|i. and Hie second will !»• h«dd on
Dee HI at 1 p m I'.iill'i In ai ilii's Will
be held at the i ounty adimnistratii i i i
building in Trenlou

t 'uder the eoiii ' i>uide plan. i t e n - .
ton 'Auiild.o\11 the ne\ i 'l> years lie
larceled for 11,St(7 lou; and iiioderale-
income units; (he I ' r iuce 'on ; I P ; I
( lounship and boriMi;:h) for '.'Jii'd.
Hamilton for 2.Ml and Kwiiu: lor
2,(M • : ":•

The alloraliou- for l .aui • IH e is.;
1.HS2; for Hie l lopeuel l \ a l l e \ 1 ,'il 1;
and U'esl Uindsor: l.oHl ; •

The two sinallesl allnialioMs ;;o lo

Kast Windsor I,:i21 and U as|iini:t 'in

T his' allocation is based on . . M-es
iincii to Hie eounly by the reLiioiial
plannuiu commiss ion , l.eo I.aakso-
ni-'ii. county plannntii diiectoi-. ex-
plained thai Ins sialf fell that i h e r e
were some inaccuracies in the
res.;ional < o iumhs io i f s conipulal iou
lull only they can chantu1 Hie total
(mures

".We shouldn't lei the DYLU'C w l
au.r . with this, " Mrs. Hei d said

Mon;an ai;i i-id " Ihese lu ' i ires a re
am nut We should spend the next 12
months yellui!.: bel ter f igures . "

Hard to a fc rp t
"I find it (llllicidt for us lo accept

iniinbers we don't believe in , " I' r-ee-
holder .\lbi-rl I'. Driver said.

Thomas i H c k m a n , liousui!: officer
(t ontiiiui'd o n l ' a u c Alt. Col. "i)

I - I ' i j \

Mercer hoiisiiig plan
(Continued from Page AT)

for the rej;i(inal planniiu: commis-
sion, reached at the regional plan-
Hint; co iu i i u s s idn o f f i c e s in
Philadelphia;'-'said "if Mercer County.-,
has belter data than ours we will In.1

glad lo take it, analyze it and amend
tin1.plan."

'•'We never said these are absoluie
figures . . . As we <̂ et better d a t a (lie

Cii t i re regional plan (eiicompassitiK
nine nullities) will chatme.

Althoiij/h the {,'t'"ss figures — 7,-i:!ii
losv-income un i t s and Hl'.iifw '
iimderate-incdine uiiils for Mercer —
were Riyon to lire county by the re-
gional iilanuinu commission, the way
they were distributed is solely n
County decision. •. '

l.eo l.aaksonen, counly planmni:
'director, told I he board I hat some al-

'.location.-even one that imi'.hl be i e-
viscd later, had to be accepted -'by
y e a r ' s end " O t h e r w i s e the
community development bloc trraiit
programs m IlichsloWn I*orout:h.
Hamilton and Trenton will be jenp-
ard i /ed ." ,

f,aaksonen explained that the re-
gional planning commission reviews

- >

\,<

bine grant applications for the
federal L.'o\eriiiiieni and UMS the

'municipal housing allocation as one
measure to determine- if a municipal-
il> is nieetiiu: ils liiuising needs. Nu
housing allocalion. no federal lunds.

A lot at stake
"I '.:uess I he besl we ian dn is say

(to the municipalities) thi'se liinrres
are aiicieul . . but we ask you lo ac-
cept them for the tune being because
we have three eoimmmilies (hat have
a lot at slake." Morgan said

Driver asked what the oilier
municipalities would be .required to

'(In!- "They (In not J u n e , to adopt or
ae ree with the p l a n . " Laaksonen
said.

"You mean Hi'1 -VIIIMT III can

scie.iin like he l l . " Mo| f a i l a d d ' d .-,-
HuwcMi. t * ;• if m.i I plaiiiiliu: o|fj...

clals s;iy thai thi ; fedei i | ' i ;o \c | nun :it
may He iiioie ol its proi-jaiiis (like
sewer funding) to accei i tmg housing
alloeaiion

In addition. Hies 'say that'liii'-M1 al-
Incalions have become more • impor-
tant since .I he. s la te Supreme Court ' s
Mount- Laurel excusinnary /dning
decision

In (hat rulint:, \\v. ciVurl said that
e v e r y dcvelopiui: municipal i ty iunf to
assume ils "fair share " of the re-
gional low- and iiioderaie-in< iime
I . , , , , . . ; , , . . . i i '
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T H E RECO;:IL;::DHD M E T H O D • : ~

The following table details the rcGUlts of the reGonuTiendod method. According to

the County housing projections for 1970 to 1990, the total need for additional units

during that period in 92 ,li80, of which 2 7 v7 02/.-units- will be needed for upgrading /

(rehabilitation or replacement) of units which have deteriorated and 6h,778* will

be needed for growth. The County housing projections are used here instead of those

developed by the Delaware Valley Regional Planning Commission, because the; County

figures are less conserva'cive, probably due to a more detailed analysis of replacement

need. It -Ghould be emphasized, however, that the Recommended Location {%) can be

applied to a:iy housing projection figure; and that when housing projec'.icr.s are

revised, the Housing Location Plan should be revised accordingly.

The second column of the table is the total number of UIIITS RECOl^Z'.IDKD FOR UPGRAD1IIG

AIID FOR GROWTH FROM 1970 TO 1990. The third and fourth columns show what portion of

those units is recommended for upgrading (rehabilitation or replacement) and what

portion is recommended for new housing growth. VlT IS RECOJ-MFJIDED THAT I-OniCIPALITIES

EilCOURAG:: THIS, VOLUliE OF UPGR/031 UGAiTD IIOtlSinG GROVrfH BETV̂ L*:; 1970 AI-ID 1990..

;'lhls fir'ire :in'.'lulo,s ;,'.n allovui/ce of v;icaiit units adequate to maintain the orderly
transfer of houoing vtthout undue pressure on prices.
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«i.) G R O W T H , iy/u-iyyo

Audubon Boro.
Au d ubpn Fark Bor6.
Rarrinr.ton Boro.
Bel lri:awr Boro.
Ber 1 in Boro...
FW.l in Twp.
Brooklawn. Boro.
Canden City
Cherry Hill Twp.
Chcsilhurst Boro.
C.I ernenton Boro.

Col 1ingswood Boro.
Gihbsboro Boro.
Gloucester City
Gloucester Twp.
Haddon Heights Boro.
Haddon Twp.

Haddonfield Boro.
Hi-Kella: Boro.
Laurel Springs Boro.
Lawnside Boro.

Lindenwold Boro.
Magnolia Bore.
Kerchantvi lie Boro.
lit. L'phraim Boro.
Oaklyn Boro.
Pcnnsauken Twp.
Pine Hill Boro.
Pine Valley Boro.
Runnemede Boro.
Soraerdale Boro.
S t ra t fo rd Boro.
Tavi stock Boro.
Voorhces Twp.
I.'aterford Twp..
Wi nslow' Twp . ;
Woodlynne Boro.

Method 1
Recommended

Location (?,}

1.6
0.4
1 . 8 ••..•

1.6 :

2.3 .\ '
1.4
.9 '

1 3 . 4 .••:

10.1
1 . 1 •:

1 . . 4 ' •

••• I . ; ? ;

• 1 . 3

2.0
6.1
1.4
1.8
2.6
1.1
1.0
1.4
1 . 5 :"• :.

.9
1.4
1.2: .
1.2,

•?..5
1.4
*
1.3
1.1 ,
1.3

4.7
4.8

12.6;
.7

Roccri-ierided
Addi t ior.a]

Units 1970-1990**

1 , 4 8 0 ••'•;•.

370 :.' .

••i,665
;,. l,A80 :v

2,127

• 1,295
,832

12,392 -,.' .
9,34O:

1 , 0 1 7 ;••

1,295
1,572 ; .•

;l,202;
1,850
5,641
1,295
1,665
2,404 *
1,017
925

; 1,295
1,387

832
1,295
1,110
1,110 ;
8,786 :

1,295 ;
• • * ' . " ' /

: 1 , 2 0 2 -..••.

1,017
1,202

* •

• • :•• 4 , 3 4 7 •:.

: 4,439. .
11,652

647 :

Recorniended
Tor Rehab./
Replacement

V; 458 :
• ; • ' • • : • -

; 291
; 394

157
22 7 ;

69
12,392

: • • • - • 8 2 5

55
158
401
69
958
709
145

• ' . • : • 3 5 0

149 ;
24

• • •. 60
: .. 95

480 ,

: 134
: 81

127
116
823
223

' . . . * • ' • • .

; 212

191
355
'*' ,

155
';, 252 ;
.': . 982
. 104

Reco:;:~; ;nded
For

Growth

1,022 /
37O:

1,374;;
1,036 . '•

•1,970.

1,068
763

• • . . • - • ' ; '

8,515
9 62

1,137 ;
: 1,171

.1,1.3 3"
: 892 , .

4,9 32
1,150 ;
1,315
2,2 55 :
991
865

;1,200
907 \
698

; 1,214 ;

983
994

7,963 :.'
1,072

• \* i

990
.' 826

;S47
• • . : * . ; •

4,192

:•.•• 4 , 1 8 /

10,670
543;

N ' o t n . s : ' . ' \ • ' . ' • ' • . . • • . • . : . • • • . • • • . • . ; •• : • . • • ' . . ' •

•i 1'inn H i l l i nc ludes Pine V a l l e y ; l laddonfield i a c ludes Tavis tock . : ':
** Inc ludes new and r e h a b i l i t a t e s , housing for a l l age and income groups^


