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STANLEY C. VAN NESS

PUBLIC ADVOCATE

- State of New Fersey

DEPARTMENT OF THE PUBLIC ADVOCATE
DIVISION OF PUBLIC INTEREST ADVOCACY
P. 0. BOX 141 , ]
TRENTON, NEW JERSEY 08625 ARTHUR PENN

DIRECTOR
TEL, 609-292-1692

April 12, 1976

Honorable David D. Furman, J.S.C.
Court House
New Brunswick, -New Jersey 08903

Re: Urban League, etc., et al. v. Mayor and
Council of the Borough of Carteret
Docket No. C=4122-73

Dear Judge Furman:

On December 6, 1974, this Office submitted an amicus brief in the
above~captioned matter, specifically as to-issues relating to severance.
It was our position then, and remains so, that all municipalities must
share responsibilities relating to fair share regional housing remedies.
It has been suggested that certain municipalities, so-called "developed”
townships, are exempt from fair share obligations under the Mount Laurel
case. "We disagree with this position.

We- have submitted a brief in the case of Pascack Association, Limited,
v. Mayor and Council of the Township of Washington, Bergen County, New Jersey,
which deals with this issue. ' We are taking the liberty of forwarding a copy
to you to consider in your deliberations in the above-referenced case. Two

matters should be highlighted: first, four counties in New Jersey (Burlington,

Camden, Gloucester and Mercer) now have county-wide, approved fair share

plans with municipal sub-allocations of units for low and moderate income
persons and families. Every county gave a sub-allocation to every municipality
within its borders. Absence of available vacant land was not considered a
reason to exempt a municipality since developed land is constantly being
"reused" or recycled with new development and federal funds do exist to locate
the poor in existing standard units and to rehabilitate existing substandard
units. In fact, approximately one-half of the federal funds available in

New Jersey for housing for the poor is ear-marked for existing units.

Second, the Department of Community Affairs, pursuant to the attached
Executive Order No. 35 (April 2, 1976) is working on a state~wide housing
allocation. I have been informed that a preliminary draft will be finished
by D.C.A. by July 1, 1976. D.C.A. will provide an allocation for all
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muriicipalities. None will be exempt. Under that concept, and the one we

are suggesting to the Supreme Court in our brief, "developed" in terms of

fair share responsibilities may be defined as having met the local municipal
fair share. Thus, a municipality is no longer "developing" but is 'developed"
when 1t has accommodated its fair share of housing for low and moderate

income persons and families.

‘Thank you for your consideration of the above.
Sincerely yours,

Peter A. Buchsbaum
Assistant Deputy Public Advocate

CSB:PAB/1jm
Encs.

cct - All Attorneys
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- INTRODUCTTON

‘.Thi51Courtimust;nowlrésolve;one,of the most significant issues

arising out ofyitsidéciSion;in~Soﬂthern Purlington County N.A.A.C.P. v.

Township of MéﬁnL Lau{gl, 6? NgJ3:151 (1973)f'thntJié,’whother‘n éorta{n
class'df‘municipaiitics,afe éxémpt ffom‘theuqbligétionyto provide for
meeting a fnirféharéréf the rcgiqnal nécd for iéw and moderate income’
bousing. The Couft ié ﬁeingwcailed,ubon'to“dégermiﬁe if a certain class
of anicipalities‘may contihneitokban all bptkthe most;expensivé formsféfk“
housiﬁg and -take no'actién to aésure h0uéing’obportﬁnities fOr ﬁh0_Poor.

| ; In 5~éefiesf0f caées, inclddiug'the casekét‘bar,»the,APPellafe

Division has fastened upon the words "developing municipalities' (as used

in the Mount Laure1 decisjon§‘see, for éxample, 67 N.J. at 160) and

interpreted them to create an exempt class.® Thus Washington, Demarest, and

“ Wenonah have been distinguished from Mount Laurel Township on‘various‘grounds

such as gross size of township, available vacant developable land, land

zoned for industry, etc. See Pascack Association v. Township of Washington,

“(certify gfanted 10414—75); dee AssOciates v; HMayor and Council and Poard

of Adjustmcnt”of Domarést, (certif? graﬁted 10-14—75)'and Segal Construction:.

Co.”v.‘Boafd‘of'Adjuéﬁmént;0f‘W§nonqh, 134 N.i; Sﬁpé:. 4217 (App. Div. 1973);
| Thié‘féfmulationkofyﬁn exéluded éia;s~bdsed‘on the factors setly

forth by thé;ADbeiiété\Diviéidﬁ iS‘entirely’withogtfprecedént and inyfotal

ﬁlsunderstaﬁdiﬁgy&f’tha very biahningréonccpts uécd,fb‘juétify the dichﬁfom?.

Although the Mount Laurcel decision did not difettly determine what responsi-

bilities certain "non-developing" municipalities might have, it certainly

cannot be used as precederit for the proposition that such municipalities

_1_ 




have no responsibility. In fact, at least five vears prior to the Mount
Lautel decision, this Court established thatkmUnicipalities which are
lvirtpally;déveloped dohave anVobligation to act to provide an

“opportunity for low and moderate;inCome~housiﬁg.wVSee‘Creatcr’Engléwood

Housing Corporation No. 1 v;kUéSiwoné; 56 N.J. 428 (1970) and also Sente v,

Clifton, 66 N.J.,ZOA;'208—209‘(1974);ikFurthe:more,‘it,should be abundantly

clear that the‘principles set forth in Mount Laurel are'applicable to all.

municipalities regardless of ‘size, land availability, industrial zoning or

growth. - Mount Laurel can be read to éxempt only one class of municipality;

that is, the classivhichyhas'already prdvided the bpportUnity for its

fair share of the regional’need bf,low and moderate income housing. ' Lven

fthosefmunicipélities have a;conﬁinuing,obligaﬁibﬁ’to providefthe oppofﬁgnityﬂ
;fbr fehabiiitation aﬁd replateméntfof éxistiné‘hOUSingkwhich beéomes‘éub-
stdndard aﬁd,;ﬁiﬁhéﬁitable; ,Thé dichotomy bethcﬁ develbbing and developéq;
 municipaLities is thus not dne of,hon;exempt veréﬁs exempt municipality but
~one of ascertéiﬁing differeﬁt §Ypes of fait'sﬁaré imblémentation strategies.

For eXample,;aCcordiﬂg to the Camden County Fait,Share“Plan, Camden City's

very substantialfnllocation Ofwl2,392 units by’1990kitito be ‘satisfied

“only through rehabilitation and replacement and not nev construction to

~increase the IOW’and mdderate[income populatibn. Cherry Hill, on the

other hand, is being called upon to accodomate an additional 8,515 low or
modératekincomeffamilies in new houses by 1990, See Appendix at 2ff.0
In essenéé,famicué argues that different methods of accomplishing -

=

opportunities for low and moderate income housing are available. Some are



te

. more suited to eertaithypes,of municipalitiQSﬂthan,othcrs. In Mount
" laurel this court was dealing with a municipality‘of-considerable size and

substantial available vacant land. In such a case, remedies such as rezoning

~ large‘tracts of land are most appropriate. ‘In a municipality such as

Washington Township other approaches may make sense althouph even here

the expert planners retained by the trial court recommended rezoning for

yaparCments as'a:desirablé~step‘which a substdntially built—up tbwnklikc

ZWashingtonicduidktake,in ordet:to respond to housing need. Tt is patently

incorrect to argue, on the basis of some mechanical line-drawing, that

Washingtdn~Towﬁéhip hdas no féSponsibility1 kTh3 Appellate Division

decision cannot be sustained by existing case lav and does not comport

~with the constitutional theory or the planhihg‘concépts adopted by this

court in lMount Laurel. The decision must be reversed.




‘to obtain equal access to decent housing. At issue in this case is the

 ARGUMENT

'IHP APPROACH 10 /ONINC LAY TARTN IN SOUTHI
. yi'PUPLIJGIOb COUNTY NAACP VS. TOWNSHIP OF vonrl
% U LAUREL, 67 N.J. 151 (1975), APPLIES TO MU NTCT~
R ”‘PAIXTTIS WHICH DO HOT PRESENTLY HAVE GUbSlANITAI-
'OUNIS OF VACANT LAND

In Southorn BurllngLon County N.AALC. P v. Township of Mount

“Laurel, Supra, 67 N J lSl, thxs courtjréqU1red thac‘ldéalfédﬁingkand

municipalfaction be designed tOigive djfférentfcconomic'groups the oppéftunityf

meaning of the phraée‘"devéloping muniéipalitiéS"~used by the court - in

“Mount Laurel in:disbuSsihg the,prihciples énunciatéd‘therein.,~That‘phrasé

occurs in the passage chlefly relled upon by the several Appellate D1v1q10n

,dec1910ns whlch hdve held Mount Laurel 1napp11cable to. small substantlallyf

‘built‘up,'single familyuresidential,suburbs:

E Ab already 1nL1mated the igsue here is not conflnoo

"~ to Mount ‘Laurel. The same questlon arises with rerect
to any number of other municipalities of sizeable land

'_area outside the central cities and older built- —up -
“suburbs of our- borth and South Icrsey metropolitan areas.

-~ Land surroundlng some of the smaller cities outside
 these areas as well) whlch, like Mount Laurel, ‘have
~:SUBQLanL1a11v thd rural: charaLLerlqtlcq,and have A
undergone great popu]atlon increase q1nce World War 1T, e
“or are now in the process of ‘doing so, “bhut-still are

_not completely developed and remain in the path of
inevitable future residential, commorc1a1 - and industrial
:dCMand]and;ngWCh;~ Most such mun1c1palltle€, with but =
‘relatively insignificant variation in details, present . .
rono rally comparahle, phy%lca} Sltu“tjonq conrses.af
,-mun101pal pOl1ClCQ, pracrlcos, Cuactmonts and roqult%

and -human, govcrnmental‘and ]cgal prob]ems ariging
ftherefrom. , :

STt is in the context of communltles Now of this type
Sor Ith\ benome-so in the futuro, athor than with
‘central cities or oldor built- =up qubur)q or ‘areas still
“rural and llkely to continue to be for some time yet,
that we <deal - with the questlon ralsed 67 N.J: at 160,

s



Cquoted-in Pascacly Assoc.v. Twp.fnf Washington, supra

oslip opinionudt‘16—17; Segal Construct ton Co. v. Doard
of Adjustment of Wenonah, supra, 134 MN.J. Super. at 422-423;
~ Fobe Assoc. v. Mayor and Council and Board of Adjustment

- . of Demavest, slip opinion at 4,5. o

* There are two major reasons why the limiting language quoted

above can not possibly be construed as a restriction on the underlying

principles seét forth in Mount Laurcl. These réasdnsVafé: first, the

inconsistency between such a restriction and the Supreme Court's previously

developed land use law principles; second, the inconsistency of

applving Mount Ldurel's'constitUtiOnal and'planning requirements to some

municipalities while allowing others with equally exclusionary zoning

practices to porceed as if Mount Laurcl had never been decided, along with

the clear appligability,and‘appropriateheés ofithe'planningkconcepts used

in Mount Laurél‘to all’municipdlities. ‘Thus, notwithstanding the Appellate

Divisidn‘s’view;’the:pse in‘Mbupt‘Laufoi‘of the'phrasé "developingn‘
municipality”‘implicéﬁés n6~ba$i§ﬂprihciplé'bU£ feflects only aiprudentu
determination’t§ dé5i~éxplicitly only with_the kind'of‘comﬁunitykon
which the’courg coﬁld reﬁiew an evidentiary fécofd,

Prior~Supreme Court cases have already‘considered‘the Tand use:

practices of developed municipalities. These decisions have not been in

the directién sugpested by the Appéllate Division, but have required

developed communities to;respbndftO“local"and rcgional needs. The out-

standing example is DeSimone v. Greater Englewood Housing Corporation No..

1,56 N.J. 428f(l970)~§here,thc‘SUpremc Court‘SuStain¢d the grant of a.

variance for,thovcohstructiaﬁfdf'u subéidized‘housing‘projoct on i small

tract of vacant land in a single family zone in the fully‘déveloped City of

Englewood.  The Court described in great detail thelplight of Englewood's’



" poor and tlicir meed for housing.. Relying on its conclusions as to the
; : - > - R

housing neceds of these low inccme residents, the court stated that, "in sum,

the use variance was properly granted. In fact; a denial of it under the

%,

o e Lo T T |
‘circumstances and proofs could not well be sustained.'” 56 N.J. at 443,

(Emphasis added). - The last quoted sentence is extremely significant for
the instant case since inherent in this sentence is thie imposition on a
developed municipality of an obligation to approve land use proposals

which meet housing needs. Furthermore, this statement is echoed in

HMount Laurel, supra, 67 N.J. at 188, note 21, where the court quoted a

~passage from a repoft‘of the New Jersey Couhty and Municipal Study

Commission, which declared:
Ve recognize that- new developménts;_whnCGVér the pace
~of construction, will never be. the source of housing for
“more than a small part of thg‘stdte's'pOpulation, The greater
~part of the New Jersey housing stock is found and will
S centinue to be found in the central cities and older
suburbs of the state. ‘ e

Although the housing need which Was evident in the DeSimone Casc
resulted from local ghetto conditions rather than regional needs, the court's
recognition of a developed municipality's obligation is relevant here. The

consultants emploved by Judge Celman in this case, whose findings vere

‘relied on by the Appellate Divisicn, did ascertain some locally generated

housing need within the Township of Washington. This condition arose from

thé‘inability‘of younger couples and the elderly, wha have resided in

" Washington fdr~much,of thcirxlivés, to find any affordable housing in that

“municipality.  Sce Da 106-107,°109=111. Asktho‘cnnsu1ﬁnnté~snid,

Nithin Washington Township!s present pgpulation, two demo=
“graphical groups can be identified as a possible need
‘1for apartment units. The first type is the voung
~unmarried couples .... A second category of public need
dn the older group many of them empty nesters with grown
children livinﬂsélsewhere. Da 109, 110.- '

~ =



Furthermore, a D.C.A. study shows some 145 units of substandard

housiﬁg inﬁwaéhington.f;Ncw Jerséy Departmgnt of Community’Affaifs,;

An Analysis of Low and Moderate-Trcome Hdusing'Neédé in Mew Jersey

19 (1975).

SinCe‘prior to Mount Laurcl Ehglcwood“had'to take reasonable

and~épprdpriate,actionfto satisfy-the”housing'ﬁéed~causcd by ‘ghettoiza~

" tion, Washington should now be required to act tdkdeal with the housing

need resulting from the children of the in-migrants over the last twenty

years, the elderly who no longer need single family homes, those who
live in substandard hoUéihg_and that;share of the rcgional‘necd'teasonab]Y'

allocated,toﬁWashingtOn.“ To argue othefWiseVis to advance the untenable

propositibn that Mount Laurel actually‘Cuts]back on the urban municipal -
housing obligacion implicit in ‘this COurt's,émphatic'éndorsement'of the

‘Englewood variance.

The case of Sentc v. Clifton, 66 N.J. 204 (1974) also supports

the thesis that Mount Laurel has broadkapplicability. Clifton is a City

“with little,vacant developable land.- Tn this case the Cburt”dismiéséd

asmoot @ challenge to a municipal ordinanéefwhich'estahlished an
allegedly restrictive minimum living space requirement. Despite the
dismissal; the Court, inkdibcum,:noted the‘possible,qffect of‘the 

restrictions on the ability of low income persons to find housing in

‘Clifton. clear]y;fOreshadQWingthC Hount,LaUrgl_opinion, the Court ndviséd

that'repulations of this kind drastically affect the availability of

housing', particularly,yaccording:to thelfécord; the opportunity to find

‘housing‘iﬁ Clifton, 66 N.J. at 208. Since the eOnsequénées“of this

ordinance could be so great in the '"fundamental area of housing



Sénte‘canjtherefofevbekseenias reflecting the view~that arbitrary,

perhaps‘ﬁhe muniCipality should be called upon to justify this'hartitulark

enactment.' - Id. S s P v -

5

i)

. The municipal burden of justifica;ion suggested by the court,

of course, mirrors the shift in burden of proof which was the core of the

Mount Laurel technique for evaluating allegedly restrictive zoning

‘ordinances. 67 N.J. at 180-181. The fact that Clifton is'a,”dcvéloped“

municipality did not constrain the Court. The implication is that -
restrictive ordinances in substantially developed communities wmust be
given the same judicial scrutiny as restrictive ordinances in communities

vhich have a'gxeéL‘deal‘okadcant develdpablg land. The 1angunge in

barriers to housing opportunitiesymust‘be‘ViQWed with1great judicial

skepticism no matter where they are found. The housing crisis in

New Jersey,'see Ingannémdrtckv. Botough 6f”FQrt Lce; 62 N.J. 521 (1973), bl

Developméht Corporationiv. Villagé bf‘ArlingtOn Hcights,‘517'F. Zd 409

Mount Laurél{ Sﬁéra, 67 N.J. atVl79,impaéts'all areas of the state. The

" constitutional thfust“of7ﬂbuntkhauréi as fOreShadode~in‘Sénte and DeSimone

shows that the principles set forth therein'coﬁcerhing housing opportunities

are not limited to one class of muniCipalities~(those;whichﬁare ”developingf);

but apply state wide.

 'Thegfederal cases; although tied to facial”¢oncepts,ylnrgely
résemblefDeSimone iﬁ‘their\inSistenCé'that developed municipalities accept

multi-family housing for low and moderate income persons. In Kennedy

R

Park Homcs‘ASsociatioﬁ‘v, Citv 0f ankawdnnni_&BGQF. 2d;108‘(2d Cir.~l§70)}‘

cert. den., 401 U,S.~10l07(1971) thc ¢ourt\fouhd‘thdt the housing needs

of ’blacks5ju5tifiedfthé grént of'a'buildingfpérmitiin a predominéntly ;

wvhite ward of a &ery indﬁétrial city;'"Similarly;‘Nétfopolitan‘nousihg1

—8? o



~(7th Cir. 1975) held unconstitutional an established white community's
denial of a variance foriéohstrﬂd;idn“bf‘a subsidized, integrated

X

%

ﬁulﬁi{fémily pr§jgct.; This 133t gaéé’is particulariy relevanﬁ'hcrek
because~if 3éalt,with minority hoﬁéing“néeds thatyQ¢pe generdted b?”a'
rcgidu—wide §nttérn ofkquial éépafatiéﬁ and ﬁét by,thé disCriminaﬂdry
éctioh Qf théydefendaht aniéipélity{  Thgs;‘thekfederal gourts do not

. exempt'bﬁiitfﬁp‘éé oppbéed'td’dgveloﬁing‘municipalities.r The? impdée
afgeogréphicﬁlly_hnifofm éonStigutionél QﬁligétiOn'with regard to the
acéeptaﬁéé,df aylbﬁ or - mbdefate inéowe’hOUSing‘pfbjéctQ \:Compdfé the  {», 

two casésfcitedfabove withECrow'v. Brown;, 457 ¥, 24788 (SthkCir{ l971)

and Park View Héights Cdrpordtion:v; Citiﬁof Black Jack, 467 F. 24 1208 ,
(8th Cir. 1972) which deal with less developed’dreas.

In addition to these earlier State and Federal cases, a review

of’thé Hount Laure1 Opinion itself leads to ;he éoncluéion~tﬁat deyelOPéd
‘mdnicipalitiésjﬁUSt do'Qﬁat they‘can,toypro?ide;a vatiet§'and choice of
houéing'fofjéii residents or pétentialyréSideﬁts)' Thé‘ﬁpinion iniﬁﬁaﬁ
kcasé consists of,th?ée’hajof cohccpt§;,;fhe first“is a stateyconstitdtibnal; 1’
right to Be pre§umptiveiy'proté;ted from land;use’ordinances whibh cauéé:
ecohqmicibafriérs~to résidehcy,within a municipélity. 67 N.J. atfi75;
Théfsepoﬁd i§ the cOrrglatiye muﬁicipélity,ddty~to enact zoning,_
regulatidﬁsféﬁich:permif‘and,'ihdéed, encbufage the constructionyof
Hohsing fbrllowﬂand moderdte'income pérSOhs! f6jkN;J. nt‘].79—].80'f

The thigd{is’th§ dd0pti0h 6f fairkshﬁre of;rcgioﬁal']dw and modorﬁte
income hoﬁs;hg ﬁccd as q ﬁéasure 6f'tﬁ§:¢x#ont'of municipal duty. 67

N.J. at l90; These last two3cOncept51Will,be initially treated’béCauée

oo



they involve concrete planning criteria whose aplicabilitvy to
developed communities can be accurately measured.

R Nunicipal.dUty was defined in Mount Laurel to,include both

N3

a negatiye~dﬁiigqti§ﬁ n§t fogtie up vacaﬁt land_with fceriétive zoning

and\an~affifmdt100 leigacién to plén activeiy'f0r th§~éccomodationf

of’differcht,eCOnoﬁic’groups,
  The1negat3ve,reépoﬁsibility of deQelobedkmunicipalities;‘i.e.

their obligdtion‘"th (ﬁo)*ad0pt fegulaﬁions’or‘policies‘which'thwart 

’or'pfecludev;hOUSihg chOice; 67 N.J. at'180, méy bé“éignificant in deVblOppd\

conmunities as tofpdtential’reusés_of land~ahd~thé;uséyof that land which

~is still vacaht..‘(see'alsoycbnsideré;ionskas discussed in Sente, supfa,

~r§latiﬁg tbyteétrictions~onioc¢upéncy of existihg:housing-) However, this
resbohsibility“iélofriess‘éigﬁificadCe than in témmunities vhere questions
of laféé ldt,zoning;kfor example,~woﬁld be relévaht such qs towﬁéhips'with

large vacant areas. In contrast, the affirmétiVefobligationfimposed by

Mount Laureiican‘békapbliod ﬁo,every municipdlity in‘thé’$Cate in which
there is‘a qemohétrab1e neéd er housing. ‘Tﬁere exists no geographical“
’raﬁionalgqur iimitihgwﬁhe,obiigation "affirmdtiﬁely to blan’aﬁd provide,
"by‘ité 1and‘use reguiaﬁioﬁé; the reasonable,obportunity for an appropriate
variety and choicé of housing, " (67 ﬁ,J. at 179)'orithé’ohligati§n to
take ”QhatéQer additionélkacfion eﬁéouréﬂiﬁé the fulfillment'of its, fair
éhére of~£hé:régibﬁa] nced for low and moderate‘incbme; way, bckindicated
as neccssary'ﬁnd advisab]e”:iﬁC]udiﬁg possibly, "tho b§tablishmcnt‘Qf a
houSinﬂ,authority;" 67 N.J.}qt 192). |
k It is of cfucialyiﬁpoftahée to nbte;gha; thé'developéd coﬁmunities
of-this staﬁg, inciﬁdihg its 1arges£ cities, alfcady’éngage‘iﬁ affifmative p]ahﬁing
to meet tﬂé hdusing'need§ of their citizens;:ln‘fACﬁ;‘ﬁhe ful]yydeﬁelopgd muﬁicipalit~
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are the VFry'Qhéé'moét:gbmﬁittéd t5~thiéfp]Aﬁﬁihﬂ'Cffﬁrt- rvofy
huﬁicipality Wigh.overHSK OOO pe0plc iﬁ Pew Jérsoy’ ns’wel]‘asbmany 
:smaliétr Bu1lﬁ—u§ boroﬁghs and c1t1es,’and moqt of the conqtlﬁuent
éuniéipalities, includingkwasﬁington Tanship{.in‘seven of the‘nine*mdst
furbahized counCi0S, ha§e §dEmitﬁed loc31 of cQQnty;widf plans‘fdr subsidf2Gdi1
‘housing as p}rt of dppllcatioﬁé for fc(eral ﬁonoy Qnder the Houq:n; and

: ; 1
Communlty Development Act of 197& 42 .S, C A 5301, et{gggL According
‘tothe Act, sucl houglng asqlstance plans 1n developcd mun1c1pa11t1eq o
and’urbankcountlcs, i e;,’countles wah part1c1pat1ng an1C1pa]1t1es
totalllng’700 000 populatloh or moré e)clﬁs1ve of " central c1t10q,
mqst survey housing stock'ahd determiﬁe hoﬁsing néeds (ingluding‘exﬁectéd‘:'
infmigratiﬁn)g éét énnual goalsﬁfor'suhsidiééd~houéing; and indiéﬁte‘thé
’_l,oc‘ation?éf‘ ’tkhe proposed éubsidiz'ed hdgsi;{gf,. 42 U.5.C.A5304 (a)‘(/;)'.‘
This iéythe préCeSs whicﬁ ﬁéw‘JerSCy'éqmoét‘déﬁeldpcd commuﬁiciés and
countles have engaged i over the pasL ycaf toythé apparenL qat]qfactJOn: ;f
~of ‘the Unlted‘Stdtes Depar;ment'of Housingkahq Urban'Dcvelopment which hgg

apprpved all,bUt‘one‘of the applications. Therefore, the affirmative

planning which Mount Laurel calls for has been practiced most extensively

bykthosé communities to whichfMount”Luufcl,éllegedly docs not apply..

Among. the nun1c1pa11t1eq qubm1tt1ng apn11cnt10nq for communlrv development
asgistance, which Jn(]uded housing assistance: pl!ns‘\oro several from Perpen
County; includinq the 01ons of ‘Hackensack and Inglovond and_the Poreugh

of “Todi: "The wcountics rgcu1v1ny monies are Bergen; Burling ton, Hudson;
Midddenex, Monmouth, Morris and lnxon Counties.  Camden and Fesex f\;1«<‘° -
to apply;ffwashinﬂtonVTownshlp and Demarest are slated to pet a-small portion
of the more than $1,500,000 coming into Pergen County. 1hc'pr1mar>,nhject1ve
‘of this money "is the developnent of viable urban communitics, by providing
decent housing and a suitable living environment. . . principally, for persons
of 1ow~and~modorato’incomc;",‘42 U.SL§;§;~5301 (c). Tn Washington the
community development money will be used for waterwavs projects.




SurclywHOunt Laurel Cannot mean that thosc'communitiés'arb now

absolved 1n engaglng in land use plannlng for thc henefat of low and

moderate 1ncome‘pcr50ns~when, in: fact, Federal law mandates that: thcv

so plan andy in’fact,ﬂthcy ate~now,cngaged in'such planning.

'~If‘thér¢'is any doubt that "developed" municipalities should

~as Fort Lee, once a single family suburb, which has become dominated

by:highffisé deyelopment.? Quite cleéf]y{nll mnnicipalitiES~arenéépnble

U

of such measures as establlshlng ‘housing authorltleq, condcmn1ng Iand

- for hou51ng and taklng advantage of federal subeldv proprams whlch,now

offer;support to persons in existing sound‘housing and aid for'thef‘

support for the constructlon or rehabllltatlon of multL fam11\ houQ1nvﬁ,

CSece 42 U S. C.A 1437f ]2 v, S C AL 17122 whlch wore enqcted as qcctlonq*

201 and 7ll ;respectlvely, of P L. 93~ 383, thg~Uousingkand~Community 5

Developmcnt Act of 1974 The’ranpe of planning'alternatiVes;mabee

11m1tcd b) con51derat10ns of communlty character vhiichimust be:i

respecped; but therefCauﬁbeflittle doubt‘that builtfuchommnnities are:

not be viewed as static and that affirmative planning techniques can have

an immense impact in built-up arcas, one need only leok at a place such

: conqtructlon nf sxngle fam]ly dwelllngs as uell as the more. trndltlonnl ;

Constantlynchanging tthUghnplnnning‘and zoning just as nre‘léss built=up -

subUrbéhfthns,‘and that thekbnilt—up ateasnpOSSCss the ability to
plan‘fdr-actommodationgof differCnt.economiC~groups;

Fhe Qheer ]mportango of evelopcd Communltles as ‘a- qource of

housing‘alsn strong]y'nrQUGS'for the'upplication tOfthem of the~p]nnningff

2

”hove coctlons alqo appear in the SLatutes at Larpe At 8R Qtat 662 -H66
StaL 671 , ,

k';lz_n‘

~nnd_
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réquiremcnts iniHnuht Lnﬂrél. *A[péséauckqf thdt’bpihionkquoﬁed'uarliCr,
supré,,p;'6;’éésérted that:such ﬁunicipq1itiQs, rdthcr than"fhek}@untk

Lﬁurel kind;)would;éontidue tQ pfovide;muchhdf the housing fér Néw Jérgqy's,
low and modéréte income citizéns;~ ﬁevéléped muﬁi¢ipalitieSlerendy have

the infrastructure for housing---schools, sewers,water, streets--vhich make

them a very economical, efficient, and hence, appropriate place in which'

tb meét'housing nccdé;ﬂ These muﬁicipalitios ére uéuale ﬁ0ro centfdl]y
lpcated in térmskof acgess't5 shOpping€~crau$portaﬁion and jobs.
washingtoniﬁOr fnsfance, is:gibse.to Hackéhsack and‘Pafamus, the main.
shopping_aﬁd\ecOﬁomic hubs:of Bergcn(Cantyfkuinélly, the'cumulationhf

of Vacab# §tpredevelqpable land in all égcb’mUniCipalipies is extremol§
significant,: Thus;~from‘a‘staéé—ﬁidekpebeecﬁive,,de§e10ped muﬁicipalitics

offer\igitoto an extremely important amount of well located, well-serviced

and convenient sites for housing. Mount Laurcl, with its requirement for

planning to meet housingineeds, certainly implies very strongly that restrictions -

against housing choice +in this vitally important class of community should
be ‘given cloSe judicial;scrutiny.

7LﬁThat_the principles contaiﬁed in Mount Laurel apply to

redevelopment as well as to development, to towns with small tracts of

vacant land as well as outlying areas, can be secen not only in the planning

requirements contained in that decision but also in its criteria for

determining fair;share of tegiénal housing need. Thus, while the Appellate

Division decisions in Washington, Demarest and HWenonah appear to accord
these single=family suburhs a fair share allocation of zero because af

their:settléd character, the actual fair share criteria employed in

Mount Laurel would result in an obligation on the part of virtually every
community in this étate;f,Thc court said, with repard to fair share.
determinations, that:

13-



We may ndd‘that‘we‘think that in arriving at such a
deternination; the type of "information and cstimates,

vhich the trial judge (119 N.J. Super. at 168) directed

the township to compile and furnish to him, concerning

the housing needs of persons offlow‘andkmoderate income

now or formerly residing in the Township in substandard
dwellings and those presently employed or reasonably L
expected to be employed therein, will be pertinent. 67 N.J.
at-190. ' : = N
There is nothing4iﬁ‘theSe~criteria whichrinherently restricts their
;applicability-to'cOmmunities which have a‘ldrgg‘amount Qf'vacant‘land

since vacant land should be but one of many factors in a sophisticated
calculation‘resulting in a fair share allocation. Substandard housing,
another factor, Cah‘exist,and in fact mofe frequently does exist in built—ub,'
areas as do industrial ratables and atceSS'to,jobs;and shopping or other -
amenities. Any balancing of these Ffactors will result in some allocation
being'given‘po7pfimatily residential suburbs, even if that allecation

is less than that in open areas which can accommodate large amounts of

new housing.

Proof ‘of this fact can be seen in the fair share plans which -
have actually been developed in New Jersey. Neither the Camden, Middlesex
or Mercer County: allocation schemes, whatever their individual merits,
conform to'the;Appellate DiVision's posifion_chat bgilt¥up arcas. have a
fair share- of zero. Thus, Trenton is givenjah;allocation of 2,807 units
“through the yoar,2000 while Camden is accorded 12,392‘by‘19904 Appendix 1,2ff.
To be sure, a central city might meet its obligation by redevelopment,
rehabilitation or rent subsidy, while an expanding industrial suburb might
rely on hoﬁ'eonstfuction;_~Tn fact, the Camden County plan recommends only
‘rehabilitation hnd,rcpla¢emcnt‘wichih Camden City. -Nonetheless, no
community should be able to igunore the needs of persons in substandard

dwellings or those who have found employment within the community. It
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simplv makes no sense to say that Mount Laurcl must provide for such

.' . people, but a Newark or an Englewood, which have traditionally been

concerned about such people, can now ignore them, or that -a Washington

%,

Township which has some 145 substandard units and over 100 vacant acres,
according to the Department of Community Affairs, as well as elderly
and young persons in need of reasonably-priced housing, need do nothing.

The applicability of fair Sharé‘dllocation,proccdurés‘po built-up
suburbs is also shownfin the instant case by the report of the trial court's¢'~;

‘consultants who, inffact,ydid”do‘a fair share;calculation simildr to;that

recommended iﬁiMdunt’Laurél1§1th§ugﬁ’ﬁh¢{r effort'Waé‘ignOred Ey'thé"

Appellate biVision. Thﬁs, while thekﬂppellate DiVision'did qu?efth9‘

consﬁltanté‘ ¢§nélusioﬁ thét'$harp'liﬁits;éhoﬁld*be‘placed on~apartmeﬁt

constructioh*iq Nashington; See~slip opinién;at 19, iEVUtterly bypasséd 

' ; their‘equally,sffohg assértion tﬁﬁt regional~aﬁd‘local'housing needs

o justificd:d~moderate'amdunt’of apartment construction in thefTownship
and that ébﬁe péft'df fhis ambunﬁ sﬁoﬁld be éénstfuctéd oﬁ‘fhe p]aintiffs' ‘
lnnd}’ ba‘il7,'ll9, 133=139. "The 16ca1 néeds étemmed fr0m én indigeneous
mafkot'for‘modérate,Coétrﬁéérfments arisfng,from‘thé pliﬁht of tﬁé;TQQnshipf$ ' 
elderlyfand~younﬁ persbhs~as:well‘as thé realizétion that‘nthéf muhiéipalitipéf

T N 96 [ g ‘

Cogld not . be cxpécted to abéotb éll of the lo¢ql need. . See Da 121; 

The consultants also found that Washington had a certain

3 o - , e k

As pointedoout inoamicus! moving papers, the lower court's reliance on the

consul tants' 'st:lt(§51w1ts that ;rp:xrthuW\Ls nipht betteor bhe bhuilt v]s;vvﬂyuxw*‘ixnsV‘ ;
misplaced since the consultants notoed the inability and unwillingness of dthéf town:
to take up Washington‘s,slackﬂ ;Compére slip opinibn at 13 with Daf12l,t;7" :
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additional :Qspbnsibility to’thé regioﬁ,,évenHifZit did not itselfﬁhave‘”

‘any industry,isincelthe afgumedc thatfpurély,tesiantial towuns need not

proyide:apartmentsl

/I/rnoros the obvxous dnd not=so0~ obv1ouq ‘economic 11nkapc
among: quburban communitics and betuween suburbs and ,
“eore citiesy The 51ngle famllv suburly derlvoq its economic
..sustenance’ fmom a lahor force employed in oter suburban
‘Off]CO% and factories or in centrnl cities.  Thus, oanh;f
‘ suburban commun1tv receives economic benefits from the
larger repLon in which it -'was:a part and therefore must

assume some of the respon91bl]1t1 s of and oblig rations to
o that raglon._ Da 131, 4

Toydmicus'ﬁknowledge; none ofﬂthe parties to;thislcaSe‘have Challenged

the flndlngs of the consultants Wthh were almost wholly adopted bv the

trial judge anq;sclectively rcferred'to*by the-Appéll@te DivisiOn, IhnL

~court never explained its sub silentio rejection of some of their‘other’idéas;,'

Thé;cohsultants':poSition,ﬂéccepted by'the trial~court,

thdt kashlngton should bear some of the local and reglonal need for 1over

‘cost dwelling units,is consistent'with‘NohntyLaurclJ Ihe Appellate

Division's:ébpfbach;lwhich:wquld ;hrdw the"éntlfeuallocatiqn elsewhere;
is not. ThéﬁSﬁptcmchourt?stresSed'thatféo lbﬁg;as;Q§ do nqt'haVé’l-'
regiohal zoﬁing‘ln“this,étaﬁe,feaChlmthgipality‘wlil~havglto'maké some
housing contribution}, 67 N. J ét;189;: ThekcthUltants,géloQ pook the '

same v1ew, comment1ng that Uashlngton should not expact oLher*municipalities"

‘;to’absorb its local need and .all of the regioﬁaluneed; “Thus, the attitude

of letting someonc else meet the fair share is not the law in New Jersey.

“Amicus would conclude the argument for:giving afair share

4. \ , . L T S
The consultants were Jerome Rose and Melvin Levin, two professors
~from the Rutgers University Department of Urban Planning.
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obligation tohdévqldpéd municipaliLies‘by~noting that eVen7the’termr:

"developing community", which defendant relies on for support is, as used

in Mount‘Laurél;"broad,ehOugh'to‘encompass;cven~a substantially settled

community such as Washington.

 The very quote, sec NOunt,LaufOI5 67 N.J. at 160, cited by the =

‘Appéllate Divisi0n~panéls;:ahd set forth in full, supra. p. 4, as authority

for thekprdpoéition‘that,Mount*Laurel(does‘nOtrapply‘to places like
waShington(Township‘supports a more cOmprehensive~view of the term .
"developing community.' The cited paragraph refers to "central cities and

older built-up suburbs" as contrasted with "municipalities which have

undergone great population increase since World War II, or.are now in the

‘process of‘dbing so0, but stiil are not complétely~déveloped and remain the

path of‘inévitéblc?futurc résidenﬁial,'commefcial’and,industrial,demand and
grOWth.“ ’Thé‘COGrt's fefeféhéé fo WOr1d Nar I1 as«a'bréaking'point‘in
determiﬁing whetHér'a muniéipélity’is‘an oldef'built—Up suBurb is<extrcmelj 
significant giVen the~natur9 §f ﬁqsﬁ—wariéubufbs.

"aning in thiéksﬁdte was not firm1y ¢stablished until.
épprbxiha§e1y l93b;~~Centfaliéities\sﬁch és NeQafk~and éheir o1d§r~induétriai’
éuburbs; suéh‘Qé kearny of Harrison in Hudsbn Coﬁnfy,,and ﬂorth Afiingtoh S
in Bergen Coﬁnty;‘6¢veloped'without the benofit of'municipdl rqstrictions
which coUld inflﬁéﬁéé the écOnomi§ class of in—migrénﬁs; Most of’theso 
truly‘olde¥ suburbs“ﬁdvekthus'GeVélbpod‘with a'Qéﬁioéyjnf'hﬁuéinﬁ and an
economi¢'cigSs mfkture thaﬁ‘is hot‘fnund‘in Poét W§r1d Waf‘II suburb$féuch
as Wdéhinﬁ;dh"Tanship;  AS'd_chnlt,fthééé towhs pfdvidv,fof nt,léustké .
fair;sﬁare éf,ﬁhe fégional*ﬁeéd;’ Iﬁ c§utraét, during‘thc pofiod_qf‘its

growth from a pdpuldtidn“ofyl;éoo in 1950 to 10,600 in 1970, Hashington
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