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SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION-MIDDLESEX COUNTY
Docket No, C-4122-73 /'

URBAN LEAGUE OF GREATER NEW
BRUNSWICK, a non-profit
corporation of the State of
New Jersey; CLEVELAND BENqQW? U> '"''
FANNIE BOTTSj JUDITH CHAMPION;
LYDIA CRUZ; BARBARA TIPPETT;
KENNETH TUSKEY and JEAW^JTJP, v.\>-,̂
on their own behalf and'dh"'1" k

behalf of all other similarly
situated,

Plaintiffs,

-vs-

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET; TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF
CRANSURY; MAYOR AND COUNCIL
OF THE BOROUGH OF DUNELLEN;
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF EAST BRUNSWICK;
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF EDISON? MAYOR AND
COUNCIL OF THE BOROUGH OF
HELMETTA; MAYOR AND COUNCIL OF
THE BOROUGH OF HIGHLAND PARK;
MAYOR AND COUNCIL OF THE
BOROUGH OF JAMESBURG; TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF
MADISON; MAYOR AND COUNCIL OF
THE BOROUGH OF METUCHEN; MAYOR
AND COUNCIL OF THE BOROUGH OF
MIDDLESEX; MAYOR AND COUNCIL
OF THE BOROUGH OF MILLTOWN;
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF MONROE; TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF
NORTH BRUNSWICK? TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF
PISCATAWAY; TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF PLAINSBORO;
MAYOR AND COUNCIL OF THE
BOROUGH OF SAYREVILLE; MAYOR
AND COUNCIL OF THE CITY OF
SOUTH AMBOY? TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF SOUTH BRUNSWICK;
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MAYOR AND COUNCIL OF THE
BOROUGH OF SOUTH PLAINFIELD?
MAYOR AND COUNCIL OF THE
BOROUGH OF SOUTH RIVER? MAYOR
AND COUNCIL OF THE BOROUGH OF
SPOTSWOODj TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF WOODBRIDGE,

Defendants.

MIDDLESEX COUNTY COURTHOUSE
NEW BRUNSWICK, NEW JERSEY
February 17, 1976

B E F 0 R Es

THE HONORABLE DAVID D. FURMAN, J . S . C .

A P P E A R A N C E S :

BAUMGART & BEN-ASHER, ESQS.,
By: MARTIN E. SLOANE, ESQ.,

DANIEL A. SEARING, ESQ.,
and

ARTHUR WOLF, ESQ.,
Attorneys for the Plaintiffs

PETER J. SELESKY, ESQ...
Attorney for Defendant Cartaret

WILLIAM C. MORAN, ESQ.,
Attorney for Defendant Cranbury

DENNIS J. CUMMINS, ESQ.,
Attorney for Defendant Dunellen

BERTRAM E. BUSCH, SSQ.,
Attorney for Defendant East Brunswick

ROLAND A. SINTER, ESQ.,
Attorney for Defendant Edison
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RICHARD P. PLECHHER, ESQ.,
Attorney for Defendant Helmetta

LAWRENCE LERNER, ESQ.,
Attorney for Defendant Highland Park

GUIDO J. BRIGIANI, ESQ.,
Attorney for Defendants Jamesburg and Spotswood

LOUIS J. ALFONSO, ESQ.,
Attorney for Defendant Old Bridge

MARTIN A. SPRITZER, ESQ.,
Attorney for Defendant Metuchen

EDWARD J. JOHNSON, JR., ESQ.,
Attorney for Defendant Middlesex

CHARLES V. B00REAM, ESQ.,
Attorney for Defendant Mi11town

THOMAS R. FARIHO, ESQ,,
Attorney for Defendant Monroe

LESLIE L. LEFKOWITZ, £SQ.5
Attorney for Defendant North Brunswick

DANIEL S. BERNSTEIN, ESQ,f
Attorney for Defendant Piscataway

JOSEPH L. STONAKER, ESQ.,
Attorney for Defendant Plainsboro

ALAN J. KARCHER, ESQ.,
and

JOSEPH W. BAKER, ESQ.,
Attorneys for Defendant Sayreville

JOHN J, VAIL, ESQ.,
Attorney for Defendant South Amboy

ANDRE WM. GRUBER, ESQ.,
Attorney for Defendant South Brunswick

SANFORD E. CHERNIN, ESQ.,
Attorney for Defendant South Plainfield
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ROBERT C, RAFANO, ESQ.,
Attorney for Defendant South River

BARRY L. SHAPIRO, ESQ.,
Attorney for Defendant Woodbridge

FREDERICK S. AUMICK, C.S.R.
Official Court Reporter
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By Mr, Busch
By Mr. Plechner
By Mr. Lerner

Direct Cross
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22
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DEB-1

INDEX TO EXHIBITS

Document - Jobs and Housing

Ident, Evid,
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CROSS EXAMINATION OF ERNEST ERBER BY MR. BUSCH;

Q Mr. Erber, I believe that you had made

reference last week to one of the factors that results in

a shortage of housing as being an overzoning of land for

industry. Was that one of your positions taken?

A Yes, it was.

Q Specifically, I refer you to P-37, which

was marked at another time, and which is entitled "Land

Use Regulation for Residential Land Supply, State of New

Jersey, Department of Community Affairs." On Page seven

I read the statement —

MR. SLOANE: Your Honor, could Counsel

supply the witness with a copy.

This is P-37 in evidence.

Q "Although Middlesex County appears to

have zoned an excessive amount of land for industrial use,

this factor by itself does not appear to have reduced the

County^ net residential land supply to a point which could

affect the housing shortage." Do you understand the

language that I just read to you from the D.C.A. bulletin?

A Yes. Thoroughly.

Q Are you familiar with the conclusions

in this bulletin?

Yes.

Q And would it be a fair characterization to
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say that this bulletin concludes among other things, that

is, "Overzoning for industry takes away from commercial

rather than residential use in this County?"

A No.

Q That is not a fair characterization as

to what this bulletin concludes as opposed to your personal

opinion?

A Would you reread the sentence, please?

Q "Although Middlesex County appears to have

zoned an excessive amount of land for industrial use, this

factor by itself does not appear to have reduced the

County's net residential land supply to a point which could

affect the housing shortage."

A I agree with that. By itself, it does not.

Q Is it also fair to say, and I will read

Page Eight, that this is embodied in the conclusion? "The

comparison reveals that although there is a phenomenon which

might be termed overzoning for industry, this has not been

reflected in a reduction in the availability of land for

residential development but has been reflected in a smaller

percentage of land for commercial development,"

Are you familiar with that as a conclusion that

was made by the Department of Community Affairs in P-37?

A Yes.

Q I show you a cover sheet of a document,
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Mr, Srber, entitled "Jobs and Housing," apparently authored

by the National Committee Against Discrimination in

Housing, Inc., "Final Summary Reports on the Housing

Component, March, 1972.*s This is a photocopy of the cover

sheet. Are you familiar with this document which was

supplied to Counsel during pretrial discovery?

A Yes, I am.

Q I'm going to read to you on immediate

action recommendations from this document, item number twor

as far as a recommendation by the National Committee

Against Discrimination in the Housing. "A declaration of

emergency by Governors of Connecticut, New Jersey and New

York, suspending zoning ordinances in all municipalities

with less than ten per cent of vacant land for multi-family |

use and with less than twenty-five per cent of ail existing

dwelling units in multi-family structures. Such a

declaration would be justified under emergency powers to

protect the public welfare from the effect of the housing

crisis."

Were you familiar with that paragraph when it

was included in the document I just mentioned?

A Yes, I was.

MR. BUSCH: Your Honor, could I please

mark this exhibit as DEB-1?

THE COURT; DEB-1 for identification.
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1 {DEB-1, photocopy of document entitled,

2 Jobs and Housing, marked for identification

3 Q Mr. Erber, did you have anything to do

4 with the authorship of the particular paragraph I just read?

5 A No, I did not, I had something to do with it,

6 I didn't agree with all of the conclusions.

7 Q Okay. But you were aware of it when it

8 was published?

9 A Yes, I was,

10 Q And were you aware that Counsel for the

H plaintiffs was circulating this document anaong the

12 defendants?

13 A I was asked to send all of the things that I had

14 written and that was one of them, but that particular

15 paragraph is a statement of the Committee as a whole, which

16 there were some parts of which I did not agree.

17 Q Is it your opinion that the Governor

18 of the State of New Jersey has the right to suspend zoning

19 ordinances in all municipalities?

20 MR. SLOANE; Objection, your Honor. Calls

21 for a legal conclusion.

22 THE COURT: I'll sustain that,

23 Q I'm going to read another question to

24 you, Mr, Erber, and ask you if you can give us your answer

25 | or impression as to the correctness of the question and the

L)
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answer you would suggest, !lIn seeking to encourage lower

housing costs to accommodate low income purchasers and

rentersr how does the municipality resolve the dilemma

that low income families generally require more bedrooms

than upper income families, which in turn increases the cost

of the construction in housing units?"

Have you ever had1 that question posed to you

before?

A It has been posed* to me but that is a question

that arises in any type of housing planning.

Q Do you consider it a reasonable question

or do you consider it a rather extreme type of approach to

the problem?

A I think it's a reasonable question*

Q Do you concede that one of the problems

facing municipalities and indeed planners is that somehow

low cost housing has to be made available for persons who

might tend to have larger families?

A Yes.

Q Is it ultimately your conclusion that

if Federal and State funding is not available that

municipalities must provide the funds for such housing?

A I think that some agency of government must supply

the needs of large families,

Q And if that agency is not the Federal or
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1 State or County, would it then have to be the municipality?

2 A Yes, to their share.

3 Q Do you concede that the low and moderate

4 income families are those that may require larger units

5 of space within which to live?

6 A I don't -- I couldn't really respond to the

7 relationship except that having additional dependants puts

8 a greater burden on the fair.ily budget and therefore in

9 greater need.

1Q Q Do you agree that there is a dilemma that

A1 low income families generally require more bedrooms than

12 upper income families?

13 A I wouldn't say that that is a dilemma, no,

14 Q Would you say •—

15 A It's a problem but not a dilemma. Dilemma indicates

16 that you cannot solve it.

17 Q Aside from the semantics on the difference

18 between problem and dilemma, do you agree that low income

19 families tend to need more bedrooms than upper income

20 families?

21 A That would have to be a statistical correlation

22 because there are a very large number —

23 THE COURT: Answer the question, will you

24 please, Mr. Erber. Do you agree or not?

25 THE WITNESS: I don*t agree as put, no,
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Q You do not agree with the statement that

low income families generally require more bedrooms than

upper income families?

A I would not have knowledge of the exact correlation,

no,

Q Do you feel that that is a concern of

this particular case?

A With reference to low income families, yes,

Q So that in fact you do agree that there

is a likelihood that low income families will require more

bedrooms than upper income families* Is that correct?

A No.

Q And if I told you that the question

which I'm reading is from the New Jersey Supreme Court in

a letter dated September 25, 1975 on the Ogjwood_at_Madison

case» would that change your opinion

at all as to the given that "Low income families generally

require more bedrooms than upper income families?"

h I cannot answer it in that form,

Q I don't mean to badger you in any way,

Mr. Erber. I just don't know where you came down on that

point.

Do you concede that low income families generally

require more bedrooms than upper income families?

THE COURT: He already answered that, Mr,
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Busch.

MR. BUSCH: Well, I didn't understand

the answer, your Honor,

Q Mr. Erber, you're generally familiar

with what you would consider the adequate minimum floor area

for people who would be living in this part of the country,

are you not?

A Yes.

Q Would you say there is ever a time which

would justify a minimum floor area for a family unit of

1,550 square feet?

A Yes.

Q Would it be justifiable for a municipality

to have 1,550 square feet as a minimum floor area in certain

designated zones?

A NO,

Q It would not be reasonable, Is that

right?

A No.

Q I call your attention to P-37, which

has been previously marked in evidence by the plaintiffs.

Page Nineteen, the document entitled "Land Use Regulation,

Residential Land Supply," and starting on Page Eighteen

the municipality building size requirement is set forth,

and, Mr, Erber, I show you a chart on Page Nineteen, which
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1 on the left shows number of occupants from one to six,

2 and dwelling unit floor area required, square feet, down to

3 1,550. Would it be a fair reading of Page Nineteen that

4 if there are six occupants a floor square area required

5 would be 1,550 square feet?

6 A Yes, in a housing health ordinance.

7 Q I don't want you to characterize it.

8 I ask you is that a fair reading of what I just read on

9 Page Nineteen?

1Q A Yes, That is a fair reading.

11 Q In fact, if a municipality were to

12 designate minimum floor space by the number of occupants

13 of that unit, would it not be reasonable for the

14 municipality to say that when you have six occupants the

15 minimum floor area should be 1,550 square feet?

16 A I'm not prepared to give that exact number as

17 reasonable.

18 Q YOU do think it is reasonable?

19 A It could be reasonable, yes,

20 Q so is it fair to say that the basis in

21 determining square footage at least in part should depend

22 upon the number of persons who are intended to occupy the

23 premises?

24 A Yes.

25 Q And here we've just identified P-37,



Erber-cross 12

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

which indicates at least in the opinion of one branch of

government if there are six occupants the minimum square

footage can be 1,550, Is that right?

A That's right.

Q Now, you gave some testimony as to the

region in which we live. Is that correct?

A Yes,

Q And it's your opinion that the region

is Middlesex County?

A Well, the region is the New York Metropolitan

Region,

Q The region is not Middlesex County?

A NO.

Q And for the purposes of this case, you

don't feel that Middlesex County is a viable region?

A For certain purposes it is,

Q Do you feel that the circulation of our

media in this particular area has any bearing on definition

of region?

A Might have bearing.

Q Do you feel, for example, that WCTC,

which is a local radio station, shows its regional area

exceeds the County, would that have a factor or be a factor

to determine the people who consider themselves to be part

of a region?
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A For radio broadcasting, probably.

Q And The Home News publishing company

showing that its region is still a different area and

different towns and different counties, might that be

relevant?

A

A

Yes, for The Home News.

Q For what?

For Home News, yes.

Q And the same for any other publication,

for The News Tribune, which publishes in Woodbridge?

A Yes,

Q And would those factors have anything

to do in your mind with the purposes of determining region

for the purposes of this case?

A No.

Q Your feeling on region is that it should

be tied among other things to the relationship between

where people live and where people work. Is that correct?

A That's a very important consideration, yes.

Q And isn't it true that the documents

which you marked and which were marked in evidence under

your questioning last week show that the number of persons

who reside in this County and who work outside of the County

has continued to grow between 1960 and 1970?

A Yes.
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Q And we have a job deficit, if you will,

in I960, between the number of persons who lived here and

the number of jobs we had in the County. Is that correct?

A I — we had a job deficit?

Q Yes. There was, in other words, there

were fewer jobs in the County than there were residents

in the labor force.

A I'd have to look at that exhibit again.

Q Can I assume that you cannot answer that

question as to 1970, either?

Let me rephrase the question.

Isn't it also true that in 1970 we had more people

in the resident labor force, that is people who live in

the County and who also work, than we had jobs in the County?

A That's true, yes,

Q That is correct.

A Yes.

Q

did it not?

And that continued from 1960 to 1970,

A I believe that's true. Yes, sir.

Q So that, in other words, although you had

charts and graphs showing certain things that may have to

do with persons commuting into the County for work,

we in fact did not increase the number of jobs vis-a-vis

the number of persons working.
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A I would have to look at those numbers again.

Q Bear with me for a moment.

I call your attention to P~66, P-66, the exhibit

on the second page, indicates that in 1960 we had a

128,705 in the labor force. Is that right?

A Right.

Q And we had total employed in the work

force a 102,560. Would that be correct?

A That's correct.

Q So that there would be a deficit of some

26,000 between the number who were working in the County

and the number who lived in the County who also worked,,

A That's true.

Q In other words, if we were to have an

equality of the numbers of persons working and the number

of jobs in 1960, that would have had to have been an increase

of 26,000 jobs for the County. Would that be correct?

A That's correct,

Q If we go to 1970, we see that there were

230,817 in the resident labor force, that would be persons

who live in the County and also work. Correct?

A Work anywhere, yes.

Q And work anywhere. But we had only

240,380 jobs in the County. Is that correct?

A That's correct.
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Q So that wherein 1960 we were 26,000 jobs

short, in 1970 it went up to 29,000 jobs. Is that

correct?

A That's right.

Q And doesn"t that indicate to a certain

extent that we are an out-commuting County,, that we send

our people to other areas to work?

A I believe that every County is, yes.

Q But some counties would have an

equality and some counties would have more jobs than

people, would it not? More jobs than people working.

A It may, I don't know, but it may be, may be

Hudson County,

Q In any event, is it fair to say, based

on looking at P-66, that the number, the deficit, between

persons in the work force and jobs in the County actually

increased between 1960 and 1970?

A That's true,

Q Now, with regard to the number of

building permits that were referred to, and I believe that

it would be the annual reports showing by County, and I

believe it was P-90, which is the supporting or source

document for P-63, but in any event the document is

entitled "The State of New Jersey Residential Construction

Authorized by Building Permits,"
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P~63 showed in five-year intervals how the average

annual number of building permits had gone up from a period

of 3,673 from '51-'55, to a peak in the first five years

of the 60's and then back down again for the first five

years in the f70's or four years of the '70ss, Is that

right?

A That's right.

Q Did you make any attempt to correlate

the building permits in Middlesex County with the regional

picture which shows up in P-63?

A By regional, which region do you mean?

Q I mean the region that is referred to

in P™63? which includes counties such as Ocean and

Monmouth and the other counties shown on this document,

A No, I did not,

Q If you look through P-9G, would it

surprise you to find that Middlesex County was the top

county in the mid-60'B, '65, '66, '67?

A I wouldn't have any particular reaction to that.

Q Well, are you generally aware of the

growth patterns of New Jersey in the 19608s?

A Yes.

Q And wasn't it in the raid-1960«s that

Middlesex took off and had its greatest spurt of growth?

A That's not what the housing start figures show to
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me.

A

Q

NO.

They do not show that to you?

Q Isn't it true that it's almost nationally

known by people in the area that Ocean County has been the

area that has been growing fastest sines 1968?

A That's true.

And that Ocean County is one of the

fastest —

MR. SLOANE: Your Honor, objection. Ocean
i

i

t

County is not on trial here.

THE COURT: I'll sustain that.

MR. BUSCH: Your Honor, if you would hear

me out on that. Mr, Erber has attempted to prove

that somehow through land costs or suburban

zoning the number of housing starts and building

permits in this County has dropped since the 1960's,

I think that that can be tied into the larger

regional picture, where land costs are cheaper

further out and the housing can be made available

at a lower price, and Ocean County, while not on

trial in this case, is obviously a factor in this

case,

THE COURT: Objection sustained.

Q Would it be fair to say, Mr. Erber, that
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land closer into the core of Metropolitan Mew York, open

land, would tend to be more expensive than that land which

is further out?

A Yes.

Q Would it be fair to say that land in

Ocean County is further from the core area of any

Metropolitan area than land in Middlesex County?

A Yes.

Q And would it then also be true that land

generally, vacant land, in Ocean County —

MR. SLOANE: Objection, your Honor.

Ocean County again.

THE COURT: I'll sustain that objection,

Q I call your attention to P~56, entitled

"Impact of Urbanization, Metropolitan Regional Gradients

for Selected Counties." Who selected the counties that

appear on this document?

A I did,

Q And the four counties that ycu have

produced for the Court to examine are Hudson, Essex, Union

and Middlesex. Is that right?

A Yes.

Q And you're aware that neither Essex nor

Hudson in any way is adjacent to Middlesex. Is that

correct?
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A Right.

Q And you were also aware that Monmouth and

Somerset are adjacent to Middlesex.

A Yes.

Q Are you also aware of the relative

densities in the Counties of Hudsonf Essex and Union

compared to Middlesex?

A Yes,

Q Is it fair to say that they are far more

dense than Middlesex?

A They are in gradients of density, yes.

Q Aside from any word like gradient, would

you say that in pure arithmetic the number of persons per

square mile is far more in Essex, Hudson and Union than

Middlesex?

THE COURT: You need not answer that.

Q You didn't put on that chart Somerset

and Morris, did you?

A No.

Q And Somerset and Morris have a much

higher per capita income than Middlesex, do they not?

MR. SLOANEs Objection.

THE COURT: I'll sustain that objection.

MR. BUSCH: Your Honor, it appears that

Mr, Erber has chosen counties that make his strongss
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case and have not attempted to show the other

counties that may have some bearing on this case.

MR. SLOANE: Your Honor, I object. Counsel

is testifying.

Q You chose Hudson County for P-56, which

has a median family income of $9,696. Is that right?

A Yes.

Q And are you aware of the median income

of Morris County?

MR. SLOANE: Your Honor, objection.

THE COURT: Why is that relevant to this

case?

The objection is sustained.

MR. BUSCH: I assume you don't want me

to answer your question at this point as to why

it's relevant.

THE COURT: No.

Q Mr. Erber, if the Court were to take

all of the figures that you've given and at a later point

in this trial come up with a remedy, would it not be

necessary to change existing laws in the State of New Jersey?

MR. SLOANE? Your Honor, objection. Mr.

Erber is not an attorney.

THE COURT: I'll sustain that objection,

Q You have conceded that if all of your


