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~ STATEMENT OF THE QUESTION INVOLVED -

On July 9 1976, the Chancery DlVlSlon of the Snperlor
;Court entered its judgment agalnst 22 Mlddlesexﬂ
f‘County munlclpalltlesern,a suit challenglng their -
exclusiOnary zoning'practices., After elght of the defendants'
appealed the plalntlffs cross appealed agalnst them and
’appealed agalnst the other 14 defendants.‘ Upon motlon of |
’flve of these defendants, the Appellate DlVlSlon dlsmlssed the’
,appeals, glVlng the plalntlffs the rlght to seek further
hrellef in the trlal court ' |

| The questlon presented for certrflcatlon is whether the
Appellate DlVlSlOn properly dlsmlssed the appeals agalnst ’
,'flve defendants whlle allow1ng the appeals to proceed agalnst

;the other l7 defendants.’




Supreme Court of New Jersey

Docket No. "k'kTeer1976,

URBAN LEAGUE OF GREATER NEW
, ,'BRUNSWICK,; et al.,

~Matthews, J.
-Seldman, J.
Horn, J.

Defendants-Respondent

Plalntlffs-Petltloner"J' Civil Action
V. : Petition for Certification to
DR T : O the Superlor Court, Appellate E
THE MAYOR AND COUNCIL OF THE : Dlv181on '
BOROUGH OF CARTERET,;et al. = : : T
r T fSat,below:, SR

T'To;thehHonorable“the'Chief JuSticeeand Associate Justices
kof the Supreme Court of New Jersey V
Plalntlffs, the Urban League of Greater New Brunsw1ck
and four 1nd1v1duals in need of hou31ng, respectfully ‘show:
o ’ STATEMENT OF THE CASE | S
"l.y On July 23, 1974, the plalntlffs, representlng low
f‘and moderate 1ncome persons, brought sult agalnst 23 of the
k25 mun1c1pallt1es in Mlddlesex County.k The complalnt alleged e
that the defendants had, through varlous 1and use practlces, »,[
effectlvely excluded low and moderate 1ncome persons, both
‘white and non-whlte, from re51d1ng w1th1n their communltles.f‘k'
| Because New Brunsw1ck and Perth Amboy dld not pursue such
practlces -= and 1ndeed had more than thelr falr share of lom,’
and moderate 1ncome re31dentS'-- they were not named as e

‘defendants 1n1t1ally but were later sued by the orlglnal




defendants in a thlrd’party complalnt. o

L ’2; Durlng February and March 1976, Judge David D dr :
“‘Furman‘conducted the trlal on the merits. In the course{k~

kof the trlal, the judge 1nd1cated that he would grant :
'“condltlonal dlsmlssals" to ll of the defendants -/

‘ 1f they rev1sed thelr zoning ordlnances so as not to excludef,

: hou51ngjfor low andfmoderate,rncomefpersons. ~ The court
:asked’the parties,,inteach instanCe,:tonagree on\what
changes~shoulddbekmade;‘tAt the~conclusionkof Such'discuSSions,k
~'the-court accepted,the;agreementiandlthe plaintiffskreserVed

, their”right;tokrequestkadditionalw"affirmative,reliefﬁfat‘the'
_end of the tr'ial; L e :
_3:u_0n:May 4;l1976;kthe\court filed its opinion.k The judge

granted dismisSaIS~to'll towns:conditional*upon their

d’adoptlon of the zonlng amendments agreed to by the plalntlffs.

The court denled the plalntlffs request for "affirmative"

klrellef as to these ll defendants.,

: ;4; Wlth respect to ll other defendants, the trlal

court held that thelr zonlng practlces v1olated the standards

announced by thlS Court in Southern Burllngton County NAACP

"v. rownshlp of Mt Laurel 67 N. J 151 (1975) ~In addltlonks

“to requlrlng these ll defendants to alter thelr offens1vef
practlces, the judge ordered them to take addltlonal "afflrmatlve
steps to fac111tate the- locatlon of low and moderate ‘income

‘hou51ng w1th1n thelr borders. Regardlng the twenty~th1rd defendant

1/

: Carteret Helmetta, nghland Park Jamesburg, Metuchen,'
d\'leddlesex, Mllltown, South Amboy, South ‘River, Sootswood, and
. ~"ggWoodbr1dge.p , : : :

' *Cranbury, East Brunswick, Fdlson, Monroe, North Brunsw1ck

s{Old Bridge, Piscataway, Plainsboro, Sayreville, South
'dBrunSW1ck, and South Plalnfleld. , .




o Dunellen, ‘court fdismisosed the com;.int finding no

*Vlolatlon of the Mt. Laurel pr1n01ples.~ It also~dismissed:

“the thlrd party complalnts agalnst New Brunsw1ck and Perth
,;Amboy,ar' i e | . 4,k ’ , ’, | |
" 5 on May 12, 1976 the plaintiffs moved to modify the
?fMay 4 dec1s1on. We asked the court once again to order the
‘kll condltlonally dlsmlssed defendants to take afflrmatlve
‘steps, 1n addltlon to rev151ng their zonlng ordlnances, to
encourage the prov181on of hou51ng for low ‘and moderate
;ncome,persons, Regardlng the other 11 defendants,
the plaintiffs’asked'the court to*order addltlonal affirmative'
‘ rellef because, 1n our judgment, the afflrmatlve rellef
rlncluded in the May 4 de0151on was 1nsuff1c1ent to v1nd1cate’f'
the plalntlffs'kconstltutlonal rlghts. On May 28, 1976
the trlal court denled the plalntlffs' post~tr1al motlons
»for addltlonal rellef k ; "

':u6; On. July 9 1976 Judge Furman entered judgment
,against the 22 defendants, tracklng hlS rullngs of May 4

‘and'May'28,~f' '

’ 7. In late August,,elght defendants notlced timely
appeals from ‘the judgment of July 9.~ On September

2, the plalntlffs flled Cross- appeals agalnst these elght
defendants and notlced appeals agalnst the remalnlng 14

’defendants., No appeal was taken agalnst Dunellen.

,Qranbury, EaSthrunswick, Plainsboro, SouthkPlainfield,"
- Monroe, Piscataway, Sayreville, and Scuth Brunswick.
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8. O ep‘tember 24, 1976‘,; the’e'i.t 'appealihg |
laefendants‘moved'before‘JudgetEurmah for a stay of hisyJuly'eV
9 judgment On September 28 that motion was”formally’deniedt
Oon September 30, they renewed the stay motion in tge Appellate |
';D1V1s1on, Wthh granted 1t on November 29, 1976 ‘/1
9. vFrve;othertdefendants;_é/ also moved to dlsmlss s
the appeals on the‘prihcipal.ground that the plalntlffs S
"hadk“cOnsentedﬁ:to'thefdisposltioh of”the'cases against
f,them,:the,so—called "cOnditional dismissals“. The‘plaintiffspy
responded that’the'ﬁoohsent" extehded ohly to the kind
of revisions to behmade‘in.the defendants' zoning ordinance
~and washhot,ihtendedlto preclude ahy request for further
relief at the conclu51on of the case. ’ ; : ’
| 10, By orders filed on November 29, the Appellate
DlVlSloh granted the motion to dlsmlss the appeals agalnst
fthese five defendants.‘(see,attachments)f On the prO'forma'
borders, the‘court'made the following notations- |
7 ThlS dlsmlssal is w1thout prejudlce to the~
, right of plaintiffs to apply to the trial ,
- - court for such additional relief as may be
i appropriate to carry out the terms, both
~in letter and in spirit, of the settlement
: ,reached by the partles hereto. :
fll,' The effect of the dlsmlssal orders was to lelde
the case 1nto two parts,/requlrlng the plalntlffs to lltlgate '

51multaneously in the Chancery DlVlSlon and the Appellate,

DlVlSlon.'

T No stay is presently in effect for the other 14 defendants.
 Helmetta, Highland Park, Middlesex, Milltown, and Woodbridge.




"12; The questlon presented for c!!Llflcatlon is whether the
Appellate D1v1310n properly dlsmlssed the appeals agalnst flve .

_8/

J defendants,”whlle theyothertappeals remalnspendlng.

’ ’f ARGUMENT ’ : ’
The plalntlffs contend that the order dlsm1551ng the
appeals agalnst flve‘defendants ;mproperly'dlvldes the caseo"
‘;éQ thatppléiutiffomust nowdlitiQate"in tWO'forums,:fButumore’l
7 importaht,'the Appellatehbivision,finfremanding the l/’ |
Z~‘actionfto~the Chancery Division~for further proceedings,'
is requlrlng the plalntlffs to perform a futlle act. ,Thek
notatlon on the order of ‘the Appellate Division authorlzes
the plalntlffs to seek further rellef from the trial judge.
,But, as we pornted out above, the plalntlffs have L
already applled to the trlal judge for such additional rellef’?'
~ which was denled | | |
Indeed, on two occaslons,'thejplaintiffs requested
'f,;hthe lower court to order the 22 defendants"tol N
take approprlate,and reasonable affirﬁative'Steps,to correct
' kthe contlnulng effects of thelr past'exclusionary’practices,7"
:At the conclu31on of the trlal, we sought that rellef in our d'
.post~tr1al brlefs., When 1t was granted only in part for : /
e 11 aefendants and denled altogether for ll others, we~
- moved to amend the flndlngs of the trlal court.: Thus 1t makes

llttle sense to send the plalntlffs back to the trlal court

ctto request addltlonal rellef when that judge has already tw1ceh‘

denled 1t

T

"Since the orderfOf;dismissal, four other defendants
~(South Amboy, Carteret, Metuchen and South River) have -
~ moved tok:dismiss'the appeals noticed against them.




k Further't is a’waste of Judlcn.al ‘esources ’and :
‘~1nefflclent to requlre the plalntlffs to lltlgate 31multaneous1y ,
in two courts.w r"hJ.s Court has frequently dlsapproved such
',blfurcatlon of legal dlsputes., "It must be noted however,'
,khthat we do not approve of plecemeal adjudlcatlon of controver51es;

';Hudson v. Hudson, 36~N J. 549, 552 53 (1962) The dlsmlssal -

d’order of the Appellate D1v1s10n would have prec1sely the 1mpact
tof convertlng thlS case from a s1ngle actlon to "plecemeal"
",lltlgatlon. ~This Court has for many years requlred that appeaIS'
be taken only from "flnal" judgments to avoid the plecemeal '
approach now effected by the order of the Appellate D1v151on

dlsm1551ng the appeals. See Petersen v.,Falzarano,'G

N.J. 447 (1951) Just as this Court ‘has applled the,"flnal
‘Judgment" rule very strlctly, 1t should be equally flrm
w1th lower court orders whlch effectlvely divide a case
1nto parts,' ‘ k
| CONCLUSION |
For'the'reaSOns set fOrthﬁabove,'the plaintiffs
,krespectfully request thls Court to grant certlflcatlop to
rev1ew the order of the Appellate DlVlSlon dlsm1s51ng the
kappeals agalnst flve defendants., In the alternatlve, the ‘
plalntlffs suggest to the Court that, on 1ts own’motlon, 1t
certlfy for appeal the entlre case now pendlng in the Appellate
’D1v1s1on and brlng 1t here for 1mmed1ate rev1ew., | | |
| Respectfully submltted,

t7c&iﬁdeeﬁ:/zma4/;%@L¥//r&&dhﬁnw

MARILY&;MORHEUSER
Attorney for Plalntlffs

Dated: December 23, 1976




CERTiFICATION o

I hereby certlfy that the foregOLng petltlon presents
“ta substantlal questlon merltlng certlflcatlon, and that it is

;kflled,lnigood falthfand not~for~purposes of delay.

ML «zw‘ 7]! Mz m‘mw
MARILYN MORHEUSER :
s Counsel for Plalntlff Pet1t10ne1

Dated: :Decembér423, 1976 :




S CERTIFICATE OF SERVICE
I hereby certlfy that service of thls Petltlon
for Certlflcatlon to the Superlor Court Appellate DlVlSlon
and appendlx was, made by malllng the orlglnal and nine
_coples to the Clerk,of the Supreme Court of New,Jersey,_and
two cqp;eskof the petition only to counsel for‘the defendants
dk115£edkbelow‘i (the appendix cenSisting'bf the orders of‘the .
'Appellate DlVlSlon dlsm1551ng the appeal the oplnlon,
the judgment the Brlef in Opp051tlon to Defendants
‘Motron for a StaykPendlng Appeal, excerpts from the May
28 tranécrrpt of'motione denyingkamendment‘ef:the Court's

findings, thefMay~12“Memorandum‘to/amend the Court's
; : , Fanaw b

Ufindings has been forwarded to all counsel at an earlier
ytime).

1. ©Peter J. Selesky, Esq.
- Attorney for Defendant, Mayor and
‘Council of the Borough of Carteret
22 Rirkpatrick Street
 New Brunswick, New Jersey 08903

2. William C. Moran, Esq.
~Attorney for Defendant, Township
- Committee of the Township of Cranbury
Cranbury-South River Road
Cranbury, New Jersey 08512

3. Bertram E. Busch, Esq.
. Attorney for Defendant Townshlp of
East Brunswick : B

99 Bayard Street e
';NeW‘Brunswick, New‘JerSey .

4. Roland A. Winter, Esq. ' '
-7 Attorney for Defendant Townshlp of Edison
940 Amboy Avenue ; i
f'.Edlson, New Jercey 08817

-5, Rlchard F. Plechner, Esq.
. Attorney for Defendant, Boraugh of Helmetta
351 Main Street ; ,
'Metuchen,fNeW‘Jersey 08840,

.~ 6. Lawrence Lerner, Esq.
. Attorney for Derendant Bor&ugh of

~~ Highland Park , :
101 Bayard Street ' :

New Brunswick. New Jersev 0?001




~John J. Vall Esq. :
‘Attorney for Defendant

%fj‘—'lljej, f[

City of South Amboy -
121 North Broadway

"' ,South Amboy, New Jersey 08879

g

- 1s.

Barry C Brechman, Esq.

‘Attorney for Defendant

Township of South Brunswick :
3530 State Highway 27, Suite 207
Kendall Park,{NeW~Jersey 08824

‘Sanford‘E Chernin, Esqg.
“Attorney for Defendant
Borough of South Plalnfleld

1848 Easton Avenue

"'a"Somerset, New Jersey 08873

Gary M.. Sohwartz, Esq. :
Attorney for Defendant, Mayor

~and Council of the Borough of
‘South River

65 Milltown Road

‘East Brunsw1ck, New Jersey 08816

Guldo J. Brlglanl, Esq

~Attorney for Defendants, Boroughs

~ of Spotswood and Jamesburg

- One Oakland Road

s,j_Jamesburg, New Jersey '0883l

21.

Arthur W. Burgessi Esq" Sl

~ Township of Woodbridge

167 Main Street:

i Woodbridge, New Jersey‘ 07095" ! ; 
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;‘MARTIN . SLOANE
- Attorney for Plalntlffs-Petltlonerf
 NATIONAL COMMITTEE AGAINST :
DISCRIMINATION IN HOUSING, INC.
1425 H Street, N.W. o

~ Washington, D.C. 20005
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