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STATEMENT OF FACT

The plaintiffs in a class action suit allege that the defendants have
bngaged in certain exclusionary zoning.
Thé defendant, Borough of Dunellen, contends that it is a fully
leveloped community with properly established zoning ordinances and these
hllegations of plaintiffs have no basis in fact.
STATEMENT OF THE LAW

As can be seen from the figures compiled by the Middlesex County
lanning B oard, page 36 in the Booklet "Selected Population and Housing
ttatistics for Middlesex Countiy' a copy o?%aid page is attached hereto. It shows
fgfhat Dunellen Borough has the fourth densésy houéing pattern of all the
frunicipalities in the county. Dunellen has 2,282 housing units per square
hile. New Brunswick and Perth Amboy, the two municipalities who are not
parties to this suit are more dense. Highland Park is the only other
funicipality, a party to this suit,who has a higher density of homes per
square mile then Dunellen. By contrast there are four towns in the County that
ave housing densities under 100. Tt should be noted that from the same
publication as mentioned above Dunellen which is one square mile in total
land area has 7,072 persons per square mile. 8See page 16 of "Selected
fopulation and Housing Sfatistics for Middlesex County" Supra, copy of which
|s attached hereto. Again the same statistics prevail where Dunellen is
the fourth community in population density inthe county. The first and
fhird are Perth Amboy and New Brunswick who are not parties to the suit. Only
Highland Park, among the parﬁies to this suit has a greater population
ensity. Again there ave four towns in the county that have a population

jensity under 500.

The courts attention is called to the affidavit of Frank Dilonardo

ﬁho is a licensed real estate broker in Dunellen and has been for the last
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twentj—six (26) years. WMr. Dilonardo states that fhere is no tract available
for large multiple~family housing. He further states there is no room for
2 trailor park in Dunellen. Mr, Dilonardo also states that Dunellen does
infact permit Multiple-famil& dwelling having just approved a multiple-~family
unit within the last nine (9) months. Lastly, the courts attention is
called to an article that appeared recently in the New York Times photocopy
which is attached hereto, ‘Said article is an indictment of wmobile homes
insofaras they become "firetraps'. The article goes on t o say that as of
the present time there are no natiomalimédﬁségandards, but that they are in
the process of beirig formulated.

PROCEDURAL FACTS
As of this date, the plaintiff has not sort an Order pursuant t o

Rule L4:32-2 as to whether or not the class action can be maintained.




 ARGUMENT OF LAW

POINT I

On the facts and the law plaintiffs have not made out a
case against the defendant, Borough of Dunellen. Plaintiffs
allege Dunellen does not allow mobile homes nor has Dunellen enaete
a local housing law. Plaintiffs state without setting forth any
facts that they are harmed: and injured because Dunellen does not
allow mobile homes. As can be seen from the article which is
attached to the appendix there is a safety problem with regard
to mobile homes which safety problem in a town as congested as

Dunellen is at a legitimate governmental concern. The wisddm of

the governing body is banning mobile homes under the cirsumstances

of this case is something that is not subject to court review.

Our Supreme Court says that the wisdom of legislative action or

in action is not one subject to review by our courts. See

Hardy vs Ruhnke 47 N.J. 10 at 22.

Within the context of the information presented in this
Brief, the court can see that there is no room for a mobile park

which would require the same room as perhaps a major subdivision.

See Affidavit of Frank DiLonardo and Housing Density Figures.

I am sure that this particular court has been presented with
statistical analysis relating to population density. I call the
courts attention to the fact that there are 7,000 pebdple per
square mile in Dunnellen which is a figure higher then the

national average.
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ARGUMENT OF LAW
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R ,On:the facts and the law élaintiffs have not made out a
caSe‘agaihst the defendant, Borough of Dunellen. Plaintiffs
aliegekbunellen does not allow mobile homes nor has Dunellen enaeted |
a loc&1 h6using law. Plaintiffs state without»setting forth any
|| allow mobile homes. As can be seen from the article whlch is
attached to the appéndix theré is é;éafety problem with regard
to;mobile homes which safety problem iﬁ a town as congested as
Dunellen is at a legitimate governmenﬁal,éOncern. The wisdom of
the‘governmng body is banniﬁg’mobile homes under;the cirsumstances
of thls case is something that 1s not subgect to court review,
Our Supreme Court says that the wisdom of" 1egislative action or
in action is not one subject to review by. our courts. See

Hardy vs Ruhnke 47 N J. 10 at 22,

Within the context of thé information presented in this
Brief, the court can see,that there is no reoom for a mobile,park‘
which would require the“same room as perhaps a major subdivision.
See Affidavit of Frank DiLonardo and Housing Density Figures.
I am‘sure that this particular court has been presented with
statistical analysis relating to population density. I call the
'courts attention to the fact that there’are 7,000 people per
squate mile in Dunnellen which is a figure higher then the |

national average.




As to prayer for relief that Dunellen has not
established a,publie'housing authority should'be noted that this
legislafionois permissive. See N.J.S. 55:14A-1 et seq. The
liplaintiffs here WOuld have the courts'force,Dunellen to pass.

a resoiutionfwhich‘would create an authority that would be
simultaneously an agency of municipal, state and federal

government. See 0'Keefe VS'Dunn 89’N.J. Super- 383 at 396,

aff'd per curiam, 47 N.J. 210, Furthermore, the local housing
authority law is concerned with slum clearance and low income
housing. See N.J.S. 55.14A-3. The act is designed primarily
to enable“municipalities to obtain federal aid for housing.
:The judgment as to whether'or not eytOWn wa&ts federal aid or not
is a political‘choice end/not,one'subject to mandamus to the
court. B

f The attention“here is not;unlike the permissive
legislation under the planhieg act. See N.J.S. 40:55-1 et seq.
The Coufﬁ,Should note that ﬂd;evefy municipalityfhas‘created‘a‘
| plenning board. The court should take notice that the fact
that many minicipalities in this state have not adopted land
subdivision’fegulatidn ordinances much,less created planning
boards pursuant to the state enabling act above cited. In a

situation,presented at the SupfemeeCourt Klingman vs Lutman

53 N,J. 517. The Supreme Court dld not order the Borough of Deal
to create a plannlng/ggaig pass‘a subdivision ordinance.hﬁerein
that boroughs wisdom , which had passﬁp street ordinance,

AQhe Supreme Court upheld the munlclpalitles action in banning
the subdlvision even though there was no subdivis1on ordinance.

Throughout Title 40 there are many statutes giving

9




municipalities‘permissidh to'legisiété in certain areas. See AJIS|
40:48-1,2, T |
POINT IT ; | p coadT
Plaintiffs have not complied with the rules¥in this case.
The plaintiffs seek to maintain a class action under rule 4:32.

In this éase, as of;this'd&te‘the'plaihtiffs have not shown the

court that they have complied with 4:32-2B the Notice Requirement.

A‘similar ruling recently désigﬂed by the U.S. Supreme Coﬁrt'

Jlin Eisen'vs Carlisle,& Jacquelin 40 Lawyers Ed. 2nd 732, wherein
the Supreme Court ruled that as a pré@equisite for maintaining
the suit, the~plaintiffs must show they gave the required noticé
to the municipalities df the class where there‘is no showing,

and should be a determinationfof the notice fequirement before
,this*case,procéedsiany further and before the plaintiffs are
|allowed disccvéry‘tondetermine whether or nét there is merif

to theif case. Eisen Sﬁpra. |

- |pomNr 1:z | ‘

' ,Inithe alternative there should;be a Severance as can
be ssen‘frém‘the figuré?éompiled by the county planning board,
Dunellen is in a farfdifferent position theh many of the municipali
in the couny with regard to the complaint here. The fact of the
population and housing density Ceftainly does not provide;commoh
’fact oryiaw’for,the p1ainﬁiffs; The law to be applied to i§§g11

ready devequéd town is far different then the law to be applied

||to a town with much vacant land. Refer to Mount Laurel & Madison

||Zownship cases.
CONCLUSION

For the reaécnsﬂaboﬁéfstated/fhé‘defendant, Borough

'_£;f  
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of Dun“ellen herewith requests with relief stated in its moving

paper.

~ HANDELMAN & JACOBS

DENNIS J. CUMMINS, JR.




TRI-STATE TRANSPORTATIOUN CCMMISSION

#PUPULATION PER SQUARE MILE UF LANDs BY DECADE* PAGE 16
PUPUL AT I1UN DENSITY PERUENT UF CHANGEGE
1940 1950 1960 1470 1940-50 1950-60 1960-70 19%50-70
** N.J.

* MIDULESEX . g
CARTERET BORO ' 29722 2+961 49506 29142 8.8 53.9 12.5 73.7
CRANBURY THwWP 101 135 i4u LET 33.7 9.6 12.8 23.7
DUNELLEN BORG 449073 59719 698640 Ted2 17.4 1S.¢ 3.4 23e7
EAST BRUNSWICK THP . 174 64 508 1y5% 54.0 236.8 71.0 . 479.5
EDISUN TwP 370 521 le4s3 292l3 C h2.4 18l.4 43.5 321.8 .
HIGHLAND PARK BGORU 54001 59401 54815 79071 8.0 Te7 30.2 40.2
JAME SBURGH BORU 2934 2+5¢3 34170 59063 Bek 23.7 60.7 S8e.7
MADISON TwP S o 192 584 19249 93.9 204.2 113.S 550.5
METUCHEN BURO 29261 39407 54015 59725 50.7 47.2 14.2 68.0
MIDDLESEX BURU 1,045 1y651 320006 49297 58.0 82.1 42.5 150.3
MILLTOWN BORO 29343 29524 39397 44064 Te7 34.06 19.0 602
MONROE TwP 73 90 138 217 34.2 41.8 5661 121.4
NEW BRUNSWICK CITY 69033 19057 74168 Te415 17.0 1.0 4.3 te0
NORTH BRUNSWICK TwWP 371 524 850 ly4l4 “4la2 53.4 65.2 165.38
PERTH AMBCGY CITY 99373 99353 84087 By255 : ol 13.5- Ze1 12.1-
PISCATAWAY TwWP 377 230 14041 1,907 406 o4 £3.2 25548 ..
PLAINSB0ORO TwP 1o 52 98 138 2le1 6e5 40.8 50.0
SAYREVILLE BURGOG 502 c34, 1,392 29007 20.3 118.¢6 44.2 - 216+6
SOUTH AMBOY CITY €002 69470 ty01lo 09070 Ta9 Tel- 10.5 3.0
SUUTH BRUNSKWICK TwP 1o 53 251 343 2645 156.1 36.1 250.0 -
SGUTH PLAINFIELD BCORU 050 977 2 l54 29547 4849 120.5 18.2 160.7
SOUTH RIVER BORQO 34371 397665 49620 59320 5e5 2246 15.2 - -4l1le2°
SPOTSWOGD BUORO 549 854 24052 227¢4 55.0 140.3 3447 22347
WOODBRIDGE TwP 1,128 leac4s 39395 49265 ' 3l.6 12S.0 25.5 . 1874 —

69% 8417 1,389 1,869 22.0 64.0 34.6 -120e7 -
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TRI-STATE TRANSPURTATIUON CUMMISSION -

4#HUUSING UNITS PER SQUARE MILE OF LANDy BY DECADE%®  PAGE 136
“ HUOUSING DENSITY PERCENT OF CHANGE
1940 1$50 1560 1570 1940-56 1950-60 1960-70 1650-70

& Nod. :
% MIDDLESEX _ - R

CARTERET BORUD 659 817 11342 1,578 24.0 64.3 _17.6
CRANBURY TwP 29 50 44 51 T2.4 12.0- 15.5
DUNELLEN BURU 1,264 19623 29126 24282 264 31.0 ~ T.3
EAST BRUNSWICK TwP 45 60 242 413 77.8 202.5 70.7
EDISUN TwP 91 143 41é 636 57.1 190.9 52.9.
HIGHLAND PARK BURG 15343 1,612 2,001 24786 20.0 24.1 39.2
JAMESBURGH BURU 642 .8 1,000 14530 18.1 31.9 53.0
MADISUN TwP 45 71 166 345 54.3  133.8 107.8
METUCHEN BURO 5399 1,000 19450 12754 6749 44.1 21.0
MIDDLESEX BURG » 272 ' 476 833 14243 75.0 7¢.3 48.2
MILLTOWN BORO 543 T4 14053 14292 20.4 36.0 22.7
4% MONRCE TwP 18 30 38 69 66.7 26.7 8l.6
"~ NEW BRUNSWICK CITY 1,607 1,960 24229 . 29345 23.2 12.6 5.2
NORTH BRUNSWICK TwpP 95 150 253 4217 57.9 68.7 68.8
PERTH AMBOY CITY 29363 21749 21669 24857 1642 2.9- 7.0
3 PISCATAWAY TwP 93 157 287 547 60.2 82.8 $0.6
‘4 PLAINSBGRO TwpP 20 24 2¢ 46 20.0 843 16.5
i SAYREVILLE BCRQ 118 182 302 568 | 5442 98.9 56.9
SOUTH AMBOY CITY 11442 12761 1,773 2,073 2241 .7 . 16.9
SOUTH BRUNSWICK TwP 21 20 75 95 . 42.5 150.0 26.7
= SOUTH PLAINFIELD BGRO ‘ 161 265 575 €73 64.6 117.0 17.0
24 SOUTH RIVER BORD 860 1,033 14396 1,686 20.1 35.1 20.8
- SPOTSWOOD BORO 175 271 570 743 5445 110.3 _ 30.4
WOODBRIDGE TwP 274 413 521 1,187 50.7 123.0 2849

179 244 ‘ 401 550 ‘ 36.3 64e3 37.2
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FIRE PERILS SEEN
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e Auto Safety Unit Proposes
Upgrading of Standards

%

By FRANCES CERRA

. Labelling  mobile - homes
 'quick-burn firetraps,” the Cen-
fer for Auto. Safely has pro-
;posed that the fire-safety stand-

P "v-r;v{(

# B

zards  for mobile-home  con.|.

gstruction be immediately up-
-graded. ‘ '

5 In its proposai, presented to
the  Committee on Mobile
Homes of the American Nation-

‘8l Standards Institute, the een-|

Ter cited what it called “grim”
;statistics: a study done in Ore-
~ gon from 1970 to 1973 showing
that the fatality rate in mobile-
home fires was twice that in

£ N MOBILE HOMES

standard home fires, and the
‘average monetary loss was one-}
and-a-half times as’ large, ‘de-.
‘spite the lower-value of mobile
homes. ,
.. “‘Mobile homes' dismal fire-
safety record is . particularly
“disgraceful because it can be
substantially improved through
the use of existing technology,” |
said the proposal. ‘
Industry officials disputed the|
figures offered by the  center
and -contended that mobilei
homes, i fact, have a better
~ fire-safety record than conven-i
ional homes. They conceded, |
however, that the absence of!
any organized, mandatory na-|
tionwide reporting system for!
fire data makes ali existing sta--
tistics inadequate and incon-:
clusive.
. Standards for -mobiie . home
construction; which have ‘the:

force of law, are set by ‘thej

Standards Institute despite the;
fact that it is a private, non-i.
governmental organization be:|
cause the building codes of 46}
states provide for their automa-f
tic incorporation. Only Hawaii,{
Vermont, Rhode Island and|
Wyoming do not use them as a|.
basis for their building codes, ‘

" tions,” said John Martin, pres-
ident of the Mobile Home Man.

;‘#s..much to protect lives as
“'what they’re recommending.

.- Protection - Association. says

- that mobile homes have a bet-
ter- fire record than  standard
“homes.”” e

; Federal Standards
Beginning .~ next  February,
however, the United States De-
partment of Housing and Urban
Development will have the au-
thority to -set Federal safety
standards for mobile homes un-

derthe recently passed Housingl

and  Community Development,
At ' ‘

was begun by Ralph Nader and
now operates as -an indepen-

dent, public:interest watchdog; .|

of ‘all aspects of mitor-vehicie]
safety. B

Peier Maier, co-director of the
center's. mobile -home - task
foree, which has been studying
mobhile-Hiome * safety -problems

for two years, said he believed - o

that the use of very thin (5/32s
¢f an-inchy plywood panelling!
as the interior walls of mobile;
homes iy the major factor” in’
the deadiiness of mobile home
fires. The center is proposing,
essentially, that such panelling
be prohibited and that plaster-
board be used instead r
Other Safeguards
iri addition, the center wants

to require manufacturers to line

the furnace and water-heateri
compartments ~ with. nencom-| !

Bustible materials, and to make
eracrgency exit windows casier
1 use. Mobile homes currently
being  produced - must  have!
smergency exit windows in ev-,
ery bedroom, but the center!
sav s that hard-to-reqove storm:
windows . and- screens havel
made them almost useless: i
some cases.

" “The center has.no test data
te support their recommenda-

ufacturers ~Association. “The
panelling wé're using.does just

‘“Besides, the National . Fire

The c‘enter for Aulo Safety

: "

George Tryon, administrative
secretary of the maobile homes
committee of the Standards In-
stitute and assistant vice-pres-
ident of ‘' the National Fire
Protection Association, agreed
with Mr. Martin. “According to
out best estimate, fires occur
every year in one out of 120
mobile homes, and in one out of
§5 standard one-and two-family
homes,” he said. n

“Im not saying that mobile|
homes do not have fire prob-;
lems. They do. But we're work-
ing very hard on them and we
feel we have a very proper
standard based on the state of|
the art.” g

Meeting Set z

Mr, Tryon said that the cen-!
ter's proposals would be consid-{
ered at the mobile-home com-,
mittee’s next meeting in Janua-|
ry. ‘but insisted that obstacles |
exist to the use of p!asterboard;
in mobile homes. The plaster-|
board cracks or shatters when,
the mobile homes are shipped:
by road, he said. |

However, as the center point-.
ed out in its proposalg, two 1o~
bile home manufacturers are
now successfuily using piaster-
board. Jerry  Keonedy, @
spokesman for Champion Home,
Buiders Company, the secpmi;
targest manuizoturer i mobiley
homes in (he country, said hisj
company had  been making |

Womes with plasterboard fori
wnores than a vear on & large,
<ealevand has worked out the!
{ransporiation  problems by,
wrapping ‘metal strips around
the plasterboard. The cumpany.
switched to piasterboard initial
lv, he said. because it was both |
safer and cheaper. {
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