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STATEMENT OF FACT

The plaintiffs in a class action suit allege that the defendants have

sngaged in certain exclusionary zoning.

The defendant, Borough of Dunellen, contends that it is a fully

developed community with properly established zoning ordinances and these

fill egat ions of plaintiffs have no basis in fact.

STATEMENT OF THE LAW

As can be seen from the figures compiled by the Middlesex County

'lanning B oard, page 36 in the Booklet "Selected Population and Housing

tatistics for Middlesex County a copy of/said page is attached hereto. It shews

:hat Dunellen Borough has the fourth densesy housing pattern of all the

ranicipalities in the county. Dunellen has 2,282 housing units per square

lie. New Brunswick and Perth Amboy, the two municipalities who are not

arties to this suit are more dense. Highland Park is the only other

runicipality, a party to this suit;who has a higher density of homes per

quare mile then Dunellen. By contrast there are four towns in the County that

.ave housing densities under 100. It should be noted that from the same

lublication as mentioned above Dunellen which is one square mile in total

and area has 7»O72 persons per square mile. See page 16 of "Selected

'opulation and Housing Statistics for Middlesex County" Supra, copy of which

s attached hereto. Again the same statistics prevail where Dunellen is

he fourth community in population density inthe county. The first and

hird are Perth Amboy and New Brunswick who are not parties to the suit. '0n3;j

ighland Parkf among the parties to this suit has a greater population

ensity. Again there are four towns in the county that have a population

ensity under 500.

The courts attention is called to the affidavit of Frank DiLonardo

ho is a licensed real estate broker in Dunellen and has been for the last



twenty-six (26) years. Mr. DiLonardo states that there is no tract available

for large multiple-family housing. He further states there is no room for

a trailor park in Dunellen. Mr. DiLonardo also states that Dunellen does

infact permit Multiple-family dwelling having just approved a multiple-family

unit within the last nine (9) months. Lastly, the courts attention is

called to an article that appeared recently in the New York Times photocopy

which is attached hereto. Said article is an indictment of mobile homes

insofaras they become "firetraps". The article goes on t o say that as of

the present time there are no natioaalisid/^ standards, but that they are in

the process of being formulated.

PROCEDURAL FACTS

As of this date, the plaintiff has not sort an Order pursuant t o

Rule *f:32-2 as to whether or not the class action can be maintained.



ARGUMENT OF LAW

POINT I

On the facts and the law plaintiffs have not made out a

case against the defendant, Borough of Dunellen. Plaintiffs

allege Dunellen does not allow mobile homes nor has Dunellen enaetejd

a local housing law. Plaintiffs state without setting forth any

facts that they are harmed and injured because Dunellen does not

allow mobile homes. As can be seen from the article which is

attached to the appendix there is a safety problem with regard

to mobile homes which safety problem in a town as congested as

Dunellen is at a legitimate governmental concern. The wisddm of

the governing body is banning mobile homes under the cirsumstances

of this case is something that is not subject to court review.

Our Supreme Court says that the wisdom of legislative action or

in action is not one subject to review by our courts. See

Hardy vs Ruhnke 47 N.J. 10 at 22.

Within the context of the information presented in this

Brief3 the court can see that there is no r©om for a mobile park

which would require the same room as perhaps a major subdivision.

See Affidavit of Frank DiLonardo and Housing Density Figures.

I am sure that this particular court has been presented with

statistical analysis relating to population density. I call the

courts attention to the fact that there are 7^000 people per

11 square mile in Dunnellen which is a figure higher then the

II
|| national average.
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As to prayer for relief that Dunellen has not

established a public housing authority should be noted that this

legislation is permissive. See N.J.S. 55:l4A-l et seq. The

plaintiffs here would have the courts force Dunellen to pass

a resolution which would create an authority that would be

simultaneously an agency of municipal, state and federal

government. See O'Keefe vs Dunn 89 N.J. Super. 383 at 396,

aff'd per curiam, 47 N.J. 210, Furthermore, the local housing

authority law is concerned with slum clearance and low income

housing. See N.J.S. 55:l4A-3. The act is designed primarily

to enable municipalities to obtain federal aid for housing.

The judgment as to whether or not a town wants federal aid or not

is a political choice and not one subject to mandamus to the

court.

The attention here is not unlike the permissive

legislation under the planning act. See N.J.S. 40:55-1 et seq.

The Court should note that nob every municipality has created a

planning board. The court should take notice that the fact

that many municipalities in this state have not adopted land

subdivision regulation ordinances much less created planning

boards pursuant to the state enabling act above cited. In a

situation presented at the Supreme Court Klingman vs Lutman

53 N.J. 517. The Supreme Court did not order the Borough of Deal
board .

to create a planning/or to pass a subdivision ordinance,Wherein

that boroughs wisdom s which had pas$ua street ordinance,

•$he Supreme Court upheld the municipalities action in banning

the subdivision even though there was no subdivision ordinance.

Throughout Title 40, there are many statutes giving

1



municipalities permission to legislate in certain areas. See

40:48-1,2.

POINT II ^ f

Plaintiffs have not complied with the rules>T.n this case.

The plaintiffs seek to maintain a class action under rule 4:32.

In this case, as of this date the plaintiffs have not shown the

court that they have complied with 4:32-2B the Notice Requirement.

A similar ruling recently defiigfred by the U.S. Supreme Court

in Eisen vs Carlisle & Jacquelin 40 Lawyers Ed. 2nd 732, wherein

the Supreme Court ruled that as a prerequisite for maintaining

the suit, the plaintiffs must show they gave the required notice

to the municipalities of the class where there is no showing,

and should be a determination of the notice requirement before

this case proceeds any further and before the plaintiffs are

allowed discovery to determine whether or not there is merit

to their case. Eisen Supra.

POINT III

In the alternative there should be a severance as can

be seen from the figures compiled by the county planning board.

Dunellen is in a far different position then many of the municipali|tie

in the county with regard to the complaint here. The fact of the

population and housing density certainly does not provide common

fact or law for the plaintiffs. The law to be applied to it "all

ready developed town is far different then the law to be applied

to a town with much vacant land. Refer to Mount Laurel & Madison

Township Cases.

CONCLUSION

For the reasons above stated the defendant, Borough

5"



of Dunellen herewith requests with relief stated in its moving

paper.

HANB1LMAN & JACOBS

DENNIS J. CUMMINS, JR.



Iril-STATE TRANSPORTATION CGMMISSION

•FUHULATION PER SQUARE MILE OF LANDt BY DECADE*

P O P U L A T I O N
1940 1950

D E N S I T Y
I960 1970

P E R
1940-50

C E N T
1950-60

PAGE 16

U F C H A N G E
1960-70 1950-70

* • N .J .

* MIDDLESEX
CARTEKET BORO
CRANBURY TWP
DUNELLEN BORU
EAST BRUNSWICK TWP
EDISLN TWP
HIGHLAND PARK 6GRU
JAMES8URGH BOrtu
MADISON TWP
METUCHEN BORO
MIDDLESEX 80RU
MILLTOWN BORO
MONROE TWP
NEW BRUNSWICK CITY
NORTH BRUNSWICK TWP
PERTH AMBOY CITY
PISCATAWAY TWP
PLAINSdORO TWP
SAYREVILLE BORO
SOUTH AMBOY CITY
SUUTH BRUNSWICK TWP
SOUTH PLAINFIELD BORU
SOUTH RIVER BQRQ
SPOTSWOGO BORO
WGODBRIDGE TWP

2,722
101

4,d73
. 174
370

5.001
2,364

99
2,261

2,343
73

6,033
371

9,373
377
7o

5QZ
6,002

7o
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3,571

1,128

2,

Of

961

719

2,5c3

3,
1 ,
*><£»

7,

9,

6,

3,

1*2
<*07
651

52*t
98

057
524
393

92

47o
98

977
769
834

I,4ti4

4,556
14a

6,640
906

It 483
5,815
3,170

564
5,015
3,006
3,397

139
7,168

85o
6,087
1,041

93
1,392
t, 01 o

251
2,13**
4,620
2 , 05 2
3,399

16.7
7 ,0 72
1,553

7,571
5,093
1,249
5,725
4,297
4,044

217
7,479
1,414
8,255
1,907

138
2,007
ofo70

343
2,547
5,320

4,265

8.8
33.7
17.4
54.0
42.4
8.0
8.4

93.9
50.7
56.0
7.7

34.2
17.0
<*1.2

.2
40.6
21.1
20.3
7.9

28.9
48.9
5.5

55. o
31.6

53.9
9.6
19.o

236.8
181.4
7.7

23.7
204.2
47.2
82.1
3 4 . to
41.8
1.6

63.4
13.9-
9c. 4
6.5

119.6
7.1-

156.1
120.5
22.6
140.3
129. 0

12.9
12.8
3.4
71.0
49.S
30.2
60.7
113.S
14.2
42.9
19.0
56.1
4.3

65.2
2.1

83.2
40.8
44.2
10.9
36-7
16.2
15..2-
34.7
25.5

73.7
23.7
23.7

479.5
321.6
40.2
96.7

550.5
68.0

160.3
60.2
121.4
c.O

169.8
12.1

25&»a
50.0

21^.6
3.0

250.0
160.7

— -kX*Z
223.7
187.4

6 9 4 847 1,389 1,869 22.0 64.0 34.6 12O.7



TRI-STATt TRANSPORTATION COMMISSION

*riUUSING U.MITS PtR SQUARE MILfc OF LAND, BY DECADE*

H O U S I N G D E N S I T Y
1940 1960 1970

• * N . J .
* MIDDLESEX

CARTERET BOKO
CRAN8URY TWP
DUNELLEN BORU
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EDISON TwP
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JAMES3URGH BuRU
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MILLTOW* BORO
MONROE TwP
NEW BRUNSWICK CITY
NORTH BRUNSWICK TWP
PERTH AMBOY CITY
PISCATAWAY TWP
PLAINSBORO TWP
SAYREVILLE BCRQ
SOUTH AMBOY CITY
SOUTH BRUNSWICK TWP
SOUTH PLAINFIELD BORO
SOUTH RIVER BORO
SPOTSWOOD 60R0
WQOOBRIDGE TWP

29
1,264

4a
9 1

1,343
642

4a
39*
272
643

18
1 , 607

95
2,36a

93
20

116
1,442

2 1
1 6 1
860
175
274

617
50

1,623
80

1^3
1,612

71
l ,00o

4 7 6
7 74

30
l,9t>0

150
2,749

157
24

162
1,761

30
265

1,033
2 7 1
4 1 3

1,342
44

2,126
242
416

2,001
1,000

166
1,450

8 39
1,053

38
2,22V

25 3
2,669

287
2fc

3o2
1,773

75
575

1,396
570
9 2 1

1,578
51

2,282
413
636

2,786
1,530

345
1,754
1,243
1,292

69
2,345

427
2,657

547
46

5 6 8
2,073

95
673

I,6b6
743

1,187
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P E R C E N T OF CH A N G E
1950-60 1960-70 1950-70

24.0
72.4
26.4
77.b
57.1
20.0
18.1
54.3
67.9
75.0
20.4
66.7
Z^.Z
57.9
16.2
60.2
20.0
54.2
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20.1
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50.7
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12.0-
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24.1
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133.8
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36.0
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2.9-
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8 * 3
98.9

. 7
150.0
117.0
35.1
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17.6
15. 9

7 .3
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21.0
48.2
22.7
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5 . 2
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7 . 0
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16.9
26.7
17.0
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2 . 0

40.6
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. 3 4 4 ^
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385. 9
74-4
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66.9
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18.4
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1,.?,
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.9..U7
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17.7

216.7
154.0
63.2

174*2_
18jflk

2 4 4 4 0 1 550 3t>.3 64.3 37.2 125-4



JIRE PERILS SEEN
t I MOBILE
t •

Safety Unit Proposes
Upgrading of Standards

I* By FRANCES CERRA j
H Labelling mobile homes!
^•quick-burn firetraps," the Cen-
fter for Auto Safety has pro-
|posed that the fire-safety stand-
!*nJs for mobile-home con-
struction be immediately up-
Ifraded.

In its proposal, presented to
fthe Committee on Mobile
^ornes of the American Nation-
•«1 Standards Institute, the cen-
jfer cited what it called "grim".
statistics: a study done in Ore-1

j o n from 1970 to 1973 showing!
that the fatality rate in mobile- J
fttome fires was twice that ini
standard home fires, and the1

average monetary loss was one-.
and-a-haif times as large, de-
:spitc the lower value of mobile
Ibomes.
; "Mobile homes' dismal fire-
•safety record is particularly
disgraceful because ft can be
substantially improved through
the use of existing technology,"
said the proposal.

Industry officials disputed the
figures offered by the.center
and -contended that mobile!
homes, in fact, have a better!
fire-safety record than conven-j
tional homes. They conceded,!
however, that the absence of;
any organized, mandatory .na-j
tionwide reporting system for'
fire data makes aii existing sta-
tistics inadequate and incon-;
elusive.

Standards for mobile home
construction, which have the;
force of law, are set by the i
Standards Institute despite the;
fact that it is a private, nan-1
governmental organization, be-'
cause the building codes of 46
states provide for their automa-
tic incorporation. Only Hawaii,
Vermont, Rhode Island and
Wyoming do not use them as a
basis for their building codes.

Federal Standards
Beginning next February,

however, the United States De-
partment of Housing and Urban
Development wilt have the au-i
thority to set Federal safety!
standards for mobile homes un- j
der the recently passed Housing!
and Community Development,
A c t . . ' • ' ; •

The center for Auto Safety-
was begun by Ralph Nader and;
now operates as an indepen-j
dent;, public-interest watchdog;
of ail aspects of m• ..-tor-vehicle |
safety. •' . |

Peter Maier, co-director of the I
cen t e r s mobile - home task!
force, which has been studying!
mobile-home safety problems'
for iwo years, said he believed!
that the use of very thin (5/32s;
i;f an inch) plywood panelling!
as the interior walls of mobile.-
homes "is the major factor" in;
the deaci.iness of mobile homej
fires. The center is proposing,
essentially, that such panelling
be prohibited and that piaster-1
board be uved instead j

Other Safeguards ;

In addition, the center wants j
to require manufacturers to line j
the furnace and water-heater j .
compartments with noncom-j;
busaible materials, and to makejj
emergency exit windows
to use. Mobile homes cur
being produced must have
emergency exit windows :n ev-;j
ery bedroom, but the center;
ii)t that hard-to-remove siorm;
windows and screens have:
ma.de them almost useless in -f
some cases. i!

"The center has no test data I?
to support their recommenda-ii
tions, ' ' said John Martin, pres-'j
"ident of the Mobile Home Man-|f
ufa^turers Association. "The!'
panelling we're using does just;
fe much to protect jives as j
what ' they ' re recommending. |

"Besides, the National Fire I
Protection Association says
that mobile homes have a bet-
ter fire record than standard
homes."

George Tryon, administrative
secretary of the mobile homes
committee of the Standards In-
stitute and assistant vice-pres-
ident of the National Fire
Protection Association, agreed
with Mr. Martin. "According to
our best estimate, fires occur
every year in one out of 120
mobile homes, and in one out of
95 standard one-and two-family
homes," he said. r

"I'm not saying that mobile
homes do not have fire prob-
lems. They do. But we're work-
ing very hard on them and we
feel we have a very proper I
standard based on the state of;
the art." j

Meeting set
Mr. Tryon said that the cen-;

ter's proposals would be consid-'
ered at the mobile-home com-,
mittee's next meeting in Janua-'
ry, but insisted that obstacles'
exist to the use of plasterboard j
in mobile homes. The plaster-1
board cracks or shatters when:
the mobile homes are shipped
by road, he said.

However, as the center point-
ed out in its proposals, two ;uo-,
bile home manufacturers are:
now successfully using piHSter-
board. Jcrr\ Kennedy. M
'.pokr-Mrsan for r'i,init;»i:i iUnm
K'i..ders Ciim^i'.- t!v setonil '
largest aansii >.. t-..rrr i r^obi'.fi
b.imi-; vi i1-- •dLintr \ , said h i s ;
i - imp.tnv '-.cid bi-i1:: making1 ,
i'.o-ii'.-s v. ith pi:< .teib-j.irc; f.n '•
:iions-' !".tin a ;.<\i; on .' ' 'aiuc
- I , J ! O a n d '.!>-, worki-d out t i e
transpoi ' iat ' .O'i prohli-m-. h1.
wrapping nietui strips ire n-s!
the plasterboard Tin* compatr.
switched to piasitrboard initial ',
ly he said, because H was both I
safer a:id ^helper. i

I
Pi


