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© ROLAND A WNTER ESQ
~ ATTCRAEY FCR DEFENDANT, TCP. CF EDI SON
' 940 AVBOY AVENUE, EDISON, N J. 08817 - 201-738- 1300

~ SUPERI CR OOURT OF NEW JERSEY "
CHANCERY DI VI SI O\ M[I]_ESEXCHJ\ITY
DOOKET NO. C 4122-73

URBAN LEAGE CF GREATER NEW
BRUNSW CK, a non-profit corporation
of the State of New Jersey, CLEVELAND
BENSON, FANN E BOITS, JUD TH CHAMPI QN
LYD A CRUZ, BARBARA TI PPETT, KENNETH
TUSXEY, JEM WA TE, on their own
behal f and on behal f of all other
simlarly situated, B

Advil Action

Plaintiffs,

VS.

JAAR AND COND L OF THE BOROUH
CF CARTERET, et al.,

Def endant s.
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| NTRCDUCTI ON

In accordance with the instructions of the Court
rendered at the closing of the trial, this brief will be
confined to the two points delineated by the Court, i.e.
(1) justification of the |failure .to provide nore |ow and
noder ate housing; (2) arguanents against fair share
allocations (and any other potential relief).

It has ‘been the position of the Township of
Edi son fromthe onset of this litigation that ‘its defense
is essentially a factual ikme. Accordingly, Edison feels
confortable in restricting its brief to the two areas
ouflined in the Court's instructions for this brief; however,
Ediéon feels it is necessapy to poi nt out; in the event ef
an appeal, that it does np)t waive any of the argunents and
obj ections raised during the trial on a vast nunber of

substantive and procedurallL matters involved in this case.

| STATEMENT OF FACTS
The specific charges leveled by the plaintiffs
agai nst the Township of Biison in their conplaint, are as
fol | ows: |
1. Edison prbhibits nmobi | e hohes.

2. It permts nﬁlti-fanily use on only a snall

amount of | and;

3. It requires mininum floor areas in single




fanily.hones from 960 sq. ft. to 1400 sq. ft.

4. It has an excessive amount of land zoned for
I ndustry.

5. It has not passed the necessary resol ution
enabling State Financial Aid to assist |ow and noderate
incone famlies wth housing needs.

6. Déspite'having a pubiic housi ng authority,
it has not constructed units for famlies since 1963.

By way of affiramative proof{ Edi son denonstrat ed,
and no contradictory. evidence was adduced that:

(1) There are five trailer parks in thé Tommship ﬂ
of Edison, which can accommpdate 254 nobile homes and that
there is currently a vacancy factor in excess of 10% of
the available trailer. space. |

| (2) The "small" amount of |and avai | abl e for
multi-famly is not small, but enornous; and, while a |arge
nunber of units are already in place and occupied, an even
greater nunber has been approved subject only to the developeré
pi cking upltheir'building pernits,_and for econom c reasons f
they are not being built.

| (3) That there is nothing unreasonable or
echUsionary in the mninmum floor area requirements from
960 sq. ft. upwards, and that there is a huge nunber of
single famly residences at the lowest end of the market

pl ace. .



'(4) The | and presently zoned for industrial pur poses

is entirely reasonable by virtue of the geography of the
area when taking into account the unique highway patterns
and interchanges, the availability of three mgjor railroads,:
and the deep water channel along the Raritan River. |t nust
al so be considered, as was proven, that'the maj or portions
of two huge mlitary conplexes came into the private domain
wi thin very recent history and the character of those
facilities had been already established by the Arny's use
thereof (i.e. the forner Raritan Arsenal and the forner
Camp Ki | mer). |

(5) The lack of a resclution of legal approval is
easily corrected, if correction ié needed, by an adninistrativé
act on any two weeks notice. There has not been a scintilla ﬁ'
of evidence advanced by the plaintiffs that this is a practical
solution in Edison and contrary evi dence was offered through
the Business Adm nistrator that successful funding for a t
vast nunber of units was presently being processed through
HUD with Federal noneys. - ;

(6).The Housi ng Authority of the Township of
Edi son is in the final stages of inplenenting a housing <
project in North Edison, which is creating 866 subsidized i
units, including apartments, single famly hones and .
t ownhouse apartments. . {

Edi son al so proved, w thout contradiction, that \

_only 17%of its land mass is available for further development.,



: PO NT ONE
EDI SON HAS. DONE,-AN ADEQUATE AND COMVENDABLE JCB | N

ACCOMMODATI NG AND PROVI DI NG FOR LOW AND MODERATE | NCOVE
HOUSI NG. |

In the affidavit of John Del esandro annexed hereto,
it can be dranatically-seén_that muni ci palities have a far
greater roll in collecting taxes than they_do in enjoying
the fruits of those collections.
Qut of a total of $35,000,000.00 raised by
muni ci pal assessnent, the Townshi p's share is roughly'
$3, 000, 000. 00 of approximately 8.5% that remains for nunicipa!' 

activities exclusive of education. Wen it is considered

that for every thousand dollars of assessed valuation, it

costs the Edison taxpayers $37.50, itJéan-readLnybe seen 't hat
any large expenditure has a devastating effect on the taxpayers.
The roll of the State goVernnent in the area of housing has \
been alnost nil. The following is a quote from "Land Use ,
Controlé: Present Problems and Future Refornt, published

by the Center for Urban Policy Research, Rutgers University _
(1974), at page 107: | S | l

M * * in one way it may be true that New I
Jersey is a special case. The State Governnent '
historically has played a relatively snall -
~roll-in helping nmunicipalities to finance \
| ocal services; -and so in New Jersey, the. .
pressure has been unusually strong for o
muni ci palities to engage in 'fiscal zoning' -- [
i.e., to use land use controls to attract .
‘good ratables', primarily non-residential :
devel opnment, and to discourage 'bad ratables’ !
primarily |ow-and noderate--cost housing." -
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Edi son argues that for this and other reasons,
the'Sfate Of New Jersey was an indispensible party and
shoul d have been a party defendant in this suit. Wthout
thé State as a party defendant, there can be no effective
remedy.

The municipality nﬁst perforce operate within the
statutory | aw I't appears inpossible to conmpel by judicial _
decree a type of plannihg and budgeti ng t hat mould_inevitably i
result in bankruptcy. |

A fair analysis of a zoning schenme under existing
statutory.IaMInust take the foregoing into account. - *fi 

“Edi son"s zoning schene has denonstrated, by the

graphic zoning map which it placed in evidence, that there are;
no favored or out of balance zones within its borders. 1
Various designated uses nust feed each other and conplinent

each other, not only fromthe point of adequacy, but also
, . ,
. : |
bearing in. mnd all of the tried and true criteria upon :
i

mhiéh intelligent zoning is based. |
~Wthout deprecating or failing to acknomAedge ?
t he need for low and noderate inconme housing wthin Nlddlesex;
County, it has fo be said that the accommodation of such
C i
housi ng needs should/ggtattajned at the expense of all other :
legitimate criteria.
There is anple judicial preéedeht for exam ning
notivation during a court tést of the validity of nunicipal

legislation. Certainly, there is an area of legitimte
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inquiry in determining the validity of Edi son' s zonindzlaw to
inquire into mhefher or not "fiscal zoning was the only

not i vati on for.Edison's Zoning_Code; but, we strenuously
advance the argunent that the other purposes, ains and

goals of desirable and |egal zoning objgctives shoul d be

eval uat ed mﬁth'equal wei ght .

Al though it is Edisohfs contention that the burden
of proof has not shifted to it, we are conpelled to observe
that all of the proofs tend to substantiate legitimte
objeétives_and_a.reasonable bal ance in the zoning scheme.

Not only have the plaintiffs failed to bring in an
indispensible party (the State of New Jersey), but they have
fallen far short in denonstrating by affirmative proofs that
Edi son has historically or potentially excluded its share
of | ow and noder at e I ncone - housi ng. The fact is that
Edi son has an abundance of both, in befng, and zoned for

future devel opnent.

| | PO NT TWO |
EDI SON HAS MET AND |'S MEETING | TS RESPONSI Bl LI TY TO
ACCOVMODATE LOW AN ) MODERATE | NOOVE RESI DENCES.

Edison is no |less disappointed than was the
Court itself at the conclusion of the trial to find that thé
plaintiffs failéd to cone forward itfith a viable, credible

or reasonable "fair share" plan.



W understood the Court's direction to the
defendants to come forward, if possible, with our own
concept of a "fair share pl an"; however, Edison's defense
bei ng essentially factual{ we did not engage or retain
experts to aid in our defense. Accordingly, Edison does
not have.the expertise available to offer to the Court
such a pl an.

It is our contention that.any reasonabl e pl an,
or fornula; whet her applied to M ddl esex County as an area
or to a greater area, wll disclose'that Edison's roll in the
general schenme has been not only adequate, but generous. -

At_the.outset, we urge that M ddl esex County,
as such, is not a viable or legitimte geographic area
that should be constituted as a regi on upon which to base
a fair share allocation or formula. The plaintiffs’
attenpt to establish Mddlesex County as such a region
defies our under st andi ng. | |

Plaintiffs' argunent.that the County qualifies
because it is a "standard netropolitan statistical area"
cannot be supported by either reason or by definition.

o page 69, footnote 28, in "Land Use Controls:
Present Probl eirs and Future Refornt, ibid, is the fol | owi ng
quot e: ' |

ook *The federal ‘governnment defines a .

standard netropolitan statistical argi

as an integrated economc and sociaT" =
unit with a large popul ati on nucl eus.




More specifically, "each standard netropolitan
statistical area nust contain at |east one city
of at |east 50,000 inhabitants...The standard
metropolitan statistical area will then include
the county of such a central city, and adjacent
counties that are found to be netropolitan in
character and econom cally and socially integrated
with the county of the central city. In New

Engl and the requirenent with regard to a centra
city as a nucleus still holds, but the units
conprisinq the area are the towns rather than
counties. U S Bureau of the Census,

Standard Metropolitan Statistical Areas 1967,

at vii-viii (1967). The New York Standard
Consol i dated Area consists of the New York SMSA
Newar k SVMBA, Jersey Gty SMBA, Paterson-difton-
Passaic SVMBA, M ddl esex County and Somer set
County.. The Chicago Standard Consolidated Area
consists of the Chicago SVMBA and the Gary-Hammond-
East- Chicago SMSA. W use 1960 .definitions of
each SMBA. " : ' '

By this definition, Mddlesex County does not
qual i fy. |

Moreover, in the same text, at page 108, the
authors identify Morris, Sonerset, M ddlesex and Monnouth
"Counties as the "Four Quter Ring Counties" and say:

"* x *j o traditional planners' jargon,

these counties nake up alnost all the outer

ring around the western edge of the New YorKk--

New Jersey Metropolitan area.”

Agai n at page 111, of the sane text, after
anal yzing the main corri dor runni ng through M ddl esex
County, the author says: |

"Since the substantial amount of vacant

| and available in Mddl esex County may

still be relatively small, this corridor

al so necessarily ‘includes adjacent areas
I n western Monnouth and sout hern Sonerset.

hbtmﬁfhstanding our belief that M ddl esex County



i's inappfOpriéféias a zoning district suitable for the
establishnent of “a fair and reasonabl e fair share housi ng
formula, Edison fails to see on what basis suitable zoning
Iegislatfon coul d be enacted without striking dowmn N.J.R S
40: 55- 30 et seq..-kbre again it is evident that the State
of New Jersey was ah indispensible.party that shoul d have
been nanmed defendant in this litigation. |In effect, the
plaintiffs' argunent.launches a collateral attack on the
zoning |aws of fhis St at e.

If a thread of rationale cah be gl eaned fromthe -

* dissent in Vicars v. d oucester Twp., 37 N.J. 232, 181 A.2d]7; _

(1962) _ -
129, /and the opinions in DeSinone v. Geater Englewood
. . Housi ng Corporation, 56 N.J. 428, 267 A 2d 31 (1970), and the

landmark case of Southern Burlington County N.A A CP. vs.
M. Laurel Township, 67 N J. 151, 336 A 2d 7i3, it is that
| ocal governnents are under an affirmative duty to make |
appropriate provisions for all groups in the popul ation,
including low and noderate inconme people. Edison finds
nothing in either the rationale or the specific |anguage
of the deqisional | aw whi ch deprives the |ocal governnent
of the right to énploy its judgnent in determning needs
and ﬁrovisions_bh'a | ocal basi s.

If that be so, we suggest to the Court that
Edi son has ac.quitted itself in a laudible affirmtive

way and that plaintiffs' entire case against Edison nerely



qui bbl es on matters of judgnent.

BT t.ha't be so, the plaintiffs sinply want to
substitute their judgnment for that of the elected officials
who have the responsibility of fulfilling their respéctive

of fi ces.

CONCLUSI ON
For the reasons set forth, Edison feels that the
| plaintiffs have not made out a case sufficient to strike
dom. the zoning laws of the Township of Edison. Mor eover,
as will be seen fromthe affidavit of the Business Adni ni st.ra.tz__ .
annexed hereto, the Township of Edison has a present and |
. future rehabilitation pl an under HUD prograns v_vith f eder al
" noneys for _rehabi_litation and noderni zati on funds.

Respectful |y subnitted,

o

i K . -
. N e e T L -4._”. e Tk e

ROAND A W NTER
Attorney for Defendant,
Townshi p of Edi son
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of Edi son and as such am-faniliar with the |ocal budget

RC]_AND A. WNTER, ESQ
ATTORNEY FOR DEFENDANT, . TWP. CF EDI SO\I
940 Anboy Avenue, Edison, N J. 08817 - 201-738-1300

SUPERI OR COURT OF NEW JERSEY
CHANCERY DI VI SI ON: M DDLESEX CClJNTY
DOCKET NO. C 4122-73

URBAN LEAGUE. OF GREATER NEW

BRUNSW CK, a non-profit corporation

of the State of New Jersey, CLEVELAND
BENSON, FANNI E BOTTS, JUDI TH CHAMPI ON,
LYDI A DRUZ, BARBARA TI PPETT, KENNETH
TUSKEY, JEAN WHI TE, on their own
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Cvil Action
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Plaintiffs,
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Vs,

MAYOR AND COUNCI L OF THE BOROUGH
OF CARTERET, et al. ,
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Def endant s.

STATE OF NEW JERSEY )

) SS.

COUNTY OF M DDLESEX J
JOHN DELESANDRO, of full age, being duly sworn
according to law, upon his oath, deposes and says: |

1. | amthe Business Admi nistrator of the Township

and our present HUD prograns.

2.. The 1976 Municipal budget discloses that

approxi mately $35, 000, 000.00 will be raised by local taxation \

of which- M ddl esex County .receives $8,000,000.00 or 23%

- t_h_e ‘_qyg_i___qi_pal____i__t__y_ retains approximtely $3,000,000.00 which '!



i's approxinate{yQS 1/21 and the bal ance- of $24, 000, 000. 00

IS aIIocated.fof'schooIs and education. Wthout -going into
rati os, assessnents and the |ike, the actual tax bill per

tax payer works out to the equival ent of about $37.50 ;
per $1,000.00 of assessed val ue. ' j

The Tomnship of Edison through its Housing Authority
Administrator at the present time shows 160 units of subsidized
housi ng, which breaks down to 90 units in the North Edison
Gardens and 70 units in the Julius Engel Apartnents.

As | testified during the trial, the Housing _
Authority is presently awaiting approval for the devel opnent j,f__
of 251 single unit houses, 240 Senior G tizen apartnents | ”
and 375 townhouses under the 2-3-6 progran1adn1nistered
by HUD. |

3. During the past four years'the Edjson Tomnship \
Housi ng Authority has done rehabilitation work at the North i
Edi son Gardens and Julius Engel Apartnents utilizing $793,000.:
of HUD noney. The bresent and existing abplication wth HUD |
provides for an additional $612,450.00 for further nndernizatién
funds ., - oo | '

4. ih*addition to the foregoing, Edison Township
fs parffcipating'in'the Communi ty Devel opnent Bl ock G ant
Program Under this brogranl are the foll ow ng project

figures:

1975 - $30,000.00 for rehabilitation of [
subst andard housi ng.



$ 68, 000.

1976 - for rehabilitation grant
' | oans.

1977 - - $ 70,000. for rehabilitation grant

| oans. o

5. Under the sanme program

projected the follow ng anounts for

there is presently

repl aci ng deteriorating

curbs and gutters in specified |ow income house areas as

fol | ows:
1976 - $ 70, 000. 00
1977 - $ 70, 000. 00
In addition to all of the above, the Township of

Edi son has projected for the rehabilitation and'upgrading

of North Edison Gardens, speci
exterior siding, as follows:
- 1976 -

1977 -

fically'installation of new

$ 37, 000. 00.
$ 63, 000. 00.

{?2(ﬂu¢iaég,afi*“*“"c‘” (LS)b

Sworn and subscribed to
before ne this 6th day
of April, -1976.

: . o )
N P i .a«.',...(_,r(,z{_. é

- FRANCES FERLICCHI
_ Roiary Public of New Jersey
" "My Commisson Expires May H 1978

JOHN DELESANDRO
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