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INTRODUCTION

Plaintiffs submit this brief in support of their

Motion to Vacate the Trial Court's Order of January 13, 1977.

The motion is filed pursuant to R. 2:8 of the New Jersey Court

Rules.

On May 4, 1976 Judge David D. Furman, Superior Court,

Middlesex County, issued an opinion in the above-captioned case.

On July 9, 1976 Judge Furman signed a judgment order

in the case. Plaintiffs subsequently appealed the matter against

14 of the 23 original defendants, including the Township of

Edison. The notice of appeal as to these defendants was filed

in the Office of the Clerk of the Superior Court, Appellate

Division, on September 2, 1976.

On September 14, 1976 the Township of Edison filed a

Notice of Motion for an "Order of Dismissal or an Order of

Compliance with the Final Judgment dated July 9, 1976" in the

Office of the Clerk of the Superior Court. On September 21,

1976 the plaintiffs responded to this motion with an opposing

memorandum. On September 24, 1976 the Court heard oral argu-

ment on the Edison motion, together with a similar motion filed

by the Borough of Sayreville. Reserving a ruling on the motions,

the Court granted the parties additional time to brief the issues

and suggested that the defendants provide to the plaintiffs

specific information as to cost and rental ranges for the pro-

posed dwelling units which the defendants claimed brought them
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into compliance with the July 9, 1976 order.

During the period of additional time granted by the

Court, plaintiffs submitted a memorandum, dated November 15,

1976, amplifying their opposition to defendants' motions. The

Court held a conference in chambers on November 19, at the con-

clusion of which it declined to sign a "Modified Judgment" sub-

mitted by Edison. On December 7, 1976 the Township submitted

a new proposed order, which the plaintiffs opposed on December

14, 1976. The Court held a hearing on the new Edison order on

January 13, 1977, after which the Court signed the proposed
V

judgment. Subsequently, the plaintiffs filed a motion for

relief from this order and a supporting brief, dated February 2,

1977, with the trial court. On February 28, 1977 Judge Furman

signed an order denying plaintiffs1 motion. Plaintiffs filed

an amended notice of appeal, dated April 14, 1977, which speci-

fically included entry of this order as a basis for appeal.

ARGUMENT

Plaintiffs have filed this "Motion to Vacate the

Trial Court's Order of January 13, 1977" because we believe it

is void on essentially two grounds. First, plaintiffs contend

that the defendant's notice of motion filed on September 14,

1976 was untimely under the New Jersey Court Rules. Second,

we contend that plaintiffs' notice of appeal which was filed

T7 The trial court is treating the motion made by the Borough
of Sayreville separately from the motion made by Edison Township,
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September 2, 1916 against the Township of Edison and 13 other

defendants, divested the trial court of the jurisdiction to

enter the order of January 13, 1976.

I. Timeliness

On September 14, 1976 defendant Township of Edison

moved that the Court sign an Order of Dismissal or an Order of

Compliance with the Final Judgment dated July 9, 1976. New

Jersey Court Rules do permit post-judgment motions to revise

or amend a trial court's findings or a final order. R. 1:7-4

(motions to amend or add to the findings); R. 4:49-2 (motions

to alter or amend the judgment). However, when a party moves

to amend the findings or final order, that motion must be made

to the trial court within ten days of the judgment. So too,

a motion for a new trial under R. 4:49-1 must be made within

ten days of the judgment. Neither the parties nor the Court

can enlarge the specified time within which a party may file

any of these motions. R. l:3-4(c).

In the case at hand, defendant Edison did not file

any of these motions permitted by the Court Rules within ten

days of the judgment. In fact, Edison filed the notice of

motion on September 14, 1976, two months after the time to

file post-judgment motions had expired. This was almost two

weeks after plaintiffs' Notice of Appeal was filed with the

Clerk of the Superior Court, Appellate Division.
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Furthermore, even after the ten days had expired,

Edison had full opportunity to alter, amend, modify or revise

the July 9, 1976 order of the Chancery Division. If it was dis-

satisfied with the trial court's order, it could have filed a

notice of appeal within 45 days following the entry of the judg-

ment order. Edison chose not to pursue this alternative, and

is now barred from seeking relief with a post-judgment motion.

II. Divesting of Jurisdiction

The plaintiffs also urge that the trial court is with-

out jurisdiction to rule on the motion made by defendant Edison.

It is a long-standing principle, established both by the New

Jersey Court Rules and New Jersey case law, that the trial court

loses its jurisdiction to decide motions, such as the one at

issue, once a notice of appeal is filed. Rule 2:9-1(a) reads:

The supervision and control of the
proceedings on appeal or certifica-
tion shall be in the appellate court
from the time the appeal is taken or
the notice of petition for certifica-
tion filed unless otherwise provided
by rule. The appellate court may at
any time entertain a motion for
directions to the court or courts or
agencies below or to modify or vacate
any order made by such courts or agen-
cies or by any judge below.

As the Appellate Division made clear in interpreting this rule,

when notice of appeal is filed, the trial court loses juris-

diction in the matter since 4:he supervision and control of the
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proceedings on appeal rest with the Appellate Division.

Sturdivant v. General Brass & Machine Corp., 115 N.J. Super.

224, 227 (App. Div.*1971), certif. den. 59 N.J. 363 (1971).

Moreover, this principle antedates the adoption of

Rule 2:9-1. In In re Plainfield-Union Water Co., 14 N.J. 296,
2/ -

302-303 (1954) , the Supreme Court, relying on over 40 years

of case law, stated the applicable rule:

The filing of the notice of appeal
invokes the jurisdiction of the
appellate tribunal. [Citation omitted]
The rules of court provide for the
taking of an appeal by notice served
and filed as therein specified.
R.R. 1:2-8; 2:2-5; 4:88-8. And, by
the same token, the appeal divests
the lower court of jurisdiction save
as reserved by statute or rule.
[Citations omitted] Jurisdiction is
restored by the mandate of the
appellate court, but not in derogation
of the judgment of the appellate tri-
bunal embodied therein. The lower
tribunal's exercise of jurisdiction
thereafter is ex necessitate conditional
by the terms of the judgment on appeal. . .

To be sure, it should be noted that this divesting

of jurisdiction is not absolute. The trial court does retain

jurisdiction for certain incidental matters. For example,

in Morrison v. Morrison, 93 N.J. Super. 96, 101 (Ch. Div. 1966) ,

the trial court held that it had jurisdiction to award attorneys'

2yThat the appeal in in re Plainfield arose from an adminis-
trative rather than a judicial tribunal has no legal significance.
See Kramer v. Bd. of Adjust.^ Sea Girt, 80 N.J. Super. 454, 463
(Law Div. 1963K
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fees and costs, even though an appeal was pending. Plaintiffs

stress that the issue involved in this motion is no incidental

matter, but one which goes to the heart of the judgment already

rendered.

CONCLUSION

Based on the above reasons, plaintiffs respectfully

request that this Court grant plaintiffs' Motion to Vacate, by

vacating the order of January 13, 1977 entered by the trial

court.

Respectfully submitted,

MARILYN MORHEUSE'R
Attorney for Plaintiffs-Appellants

DATED: May 19, 1977

3/ Furthermore, pursuant to R. 2:9-l(a), the trial court re-
tains jurisdiction as to those matters specifically authorized
by the court rules for disposition after a notice of appeal has
been filed. See, e.g., R. 2:9-3, 2:9-5 (granting or denial of
a stay); R. 2:9-4 (granting or denial of bail); R. 2:9-6
(approval of supersedeas bonds).
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Brief In Support Of Motion To Vacate Th3 Trial Court's Order

of January 13, 1977 was served by regular mail upon:
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1. Peter J. Selesky, Esq.
Attorney for Defendant, Mayor and
Council of the Borough of Carteret

22 Kirkpatrick Street
New Brunswick, New Jersey 08903

2. William C. Moran, Esq.
Attorney for Defendant, Township
Committee of the Township of Cranbury

Cranbury-South River Road
Cranbury, New Jersey 08512

3. Bertram E. Busch, Esq.
Attorney for Defendant, Township of
East Brunswick

99 Bayard Street
New Brunswick, New Jersey 08903

4. Roland A. Winter, Esq.
Attorney for Township of Edison
940 Amboy Avenue
Edison, New Jersey 08817

5. Richard F. Plechner, Esq.
Attorney for Defendant, Borough
of Helmetta

351 Main Street
Metuchen, New Jersey 08840

6. Lawrence Lerner, Esq.
Attorney for Defendant, Borough of
Highland Park

101 Bayard Street
New Brunswick, New Jersey 08901

7. Louis J. Alfonso, Esq.
Attorney for Defendant, Township
of Madison

325 Highway 516
Old Bridge, New Jersey 08857
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8. Martin A. Spritzer, Esq.
Attorney for Defendant, Borough

of Metuchen
414 Main Street
Metuchen, New Jersey 08840

9. Edward J. Johnson, Jr., Esq.
Attorney for Defendant, Borough

of Middlesex
One Greenbrook Road
Middlesex, New Jersey 08846

10. Charles V. Booream, Esq.
Attorney for Defendant, Borough

of Milltown
199 North Main Street
Milltown, New Jersey 08850

11. Thomas R. Farino, Jr., Esq.
Attorney for Defendant, Borough
of Monroe

Siegel and Farino
181 Gatzmer Avenue
Jaraesburg, New Jersey 08831

12. Joseph H. Burns, Esq.
Attorney for Defendant, Township
of North Brunswick

103 Bayard Street
New Brunswick, New Jersey 08901

13. Daniel Bernstein, Esq.
Attorney for Defendant, Township
of Piscataway

P. O. Box 1148
700 Park Avenue
Plainfield, New Jersey 07061

14. Joseph L. Stonaker, Esq.
Attorney for Defendant, Township

of Plainsboro
245 Nassau Street
Princeton, New Jersey 08540
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15. Alan J. Karcher, Esq.
Attorney for Defendant, Borough
of Sayreville

61 Ma*in Street
Sayreville, New Jersey 08872

16. John J. Vail, Esq.
Attorney for Defendant, City

of South Amboy
121 North Broadway
South Amboy, New Jersey 08879

17. Barry C. Brechman, Esq.
Attorney for Defendant, Township

of South Brunswick
3530 State Highway 27
Suite 207
Kendall Park, New Jersey 08824

18. Sanford E. Chernin, Esq.
Attorney for Defendant, Borough

of South Plainfield
1848 Easton Avenue
Somerset, New Jersey 08873

19. Gary M. Schwartz, Esq.
Attorney for Defendant, Mayor and

Council of the Borough of South River
65 Mi 11 town Road
East Brunswick, New Jersey 08816

20. Guido J. Brigiani, Esq.
Attorney for Defendants, Boroughs

of Spotswood and Jamesburg
One Oakland Road
Jamesburg, New Jersey 08831

21. Arthur W. Burgess, Esq.
Attorney for Defendant, Township

of Woodbridge
167 Main Street
Woodbridge, New Jersey 07095
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22. Eugene L. Goceljack, Esq.
Attorney for Third Party Defendant,

City of Perth Amboy
214 Smith Street
Perth Amboy, New Jersey 08861

23. Gilbert L. Nelson, Esq.
Attorney for Third Party Defendant,

City of New Brunswick
203 Livingston Avenue
New Brunswick, New Jersey 08903

24. William J. O1Shaughnessy, Esq.
Attorney for Petitioners, New Jersey

League of Women Voters and Middlesex
County League of Women Voters

744 Broad Street
Newark, New Jersey 07102

25. Honorable David D. Furman
Middlesex County Courthouse
New Brunswick, New Jersey 08903

MARILYN MGRHEUSER

45 Academy Street
Newark, New Jersey 07102

(201) 642-2084

Attorney for Plaintiffs-Appellants

DATED: May 19, 1977


