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1T NTRCODUCTI ON

Plaintiffs submt this brief in support of their
Mtion to Vacate the Trial Court's Order of January 13, 1977.
The notion is filed pursuant to R 2:8 of the New Jersey Court
Rul es. | |

On May 4, 1976 Judge David D. Furnman, Superior Court,
M ddl esex County, issued an opinion in the above-capti oned case.

O July 9; 1976 Judge Fur nman signedla j udgrent order
in the case. Plaintiffs subsequently appeal ed the mat t er agai nst
- 14 of the 23 Qriginal def endants, including the Townshi p of
Edi son. The notice of appeal as to these defendants was filed
in the Ofice of the Aerk of the Superior Court, Appellate
Di vision, on Septenber 2, 1976.

| Qv Septenber 14, 1976 the Township of Edison filed a

hbtiée of Motion for an "Oder of Disnmissal or an Order of
Conpl i ance with the Final Judgment dated July 9, 1976" in the
Ofice of the Aerk of the Superior Court. Ch'Septenber 21,
1976 the.plaintiffs responded to this notion with an opposi ng

memor andum ~ On Sept enber 24, 1976 the Court heard oral arqgu-

- ment on the Edison notion, together with a simlar nmotion filed

by the Borough of Sayreville. REServing a ruling on the notions,
the Court granted the parties additional time to brief the issues
and suggested that the defendants provide to the plaintiffs
_specific information as to cost and rental ranges for the pro-

posed dwel Iing units which the defendants clained brought them
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~into conpliance with the July 9, 1976 order.

During the period of additional tinme granted by the
Court, plaintiffs submtted a menorandum dated Novenber 15,

1976, anpl i fying their opposition to defendants' notions. The

Court held a conference in chanbers on Novermber 19, at the con-

"clusion of which it declined to sign a "Mdified Judgnment" sub-

mtted by Edison. On Decenber 7, 1976 the Township submtted

a new proposed order, which the plaintiffs opposed on Decenber

, 14; 1976. The Court held a heari ng on the new Edi son order on

January 13, 1977, after which the Court signed the proposed

j udgnent . Subsequently, the plaintiffs filed a notion for
relief fromthis order and a supporting brief, dated February 2,
1977, with the trial court. On February 28, 1977 Judge Furman
signed'an Orderldenying plaintiffs! motion. Plaintiffs filed
an anmended notice of appeal, dated April 14, 1977, which speci -

fically included entry of this order as a basis for appeal.

| ARGUNVENT

PIaintjffs have filed this "Mtion to Vacate the
Trial Court's Q-der of January 13, 1977" because we believe it
is void on essentially two grounds. First, plaintiffs contend
that the defendant's notice of notion filed on Septenber 14,
1976 was untinely under the New Jersey Court Rules. Second,

we contend that plaintiffs' notice of appeal which was filed

“T7 The trial court IS treating the notion nade by the Borough

of Sayreville separately fromthe noti on made by Edi son Townshi p,.



Septenber 2, 1916 agai nst the Townshi p of Edison and 13 ot her
def endants, divested the trial court of the jurisdiction to

- enter the order of January 13, 1976.

|. Tineliness

On Septenber 14, 1976 defendant Township of Edison

noved that the Court sign an Oder of Dismssal or an Order of
Conpliance with the Final Judgnent dated July 9, 1976. New
- Jersey CburthuIes do permt post-judgnent notions to revise
or anend a trial couft's fi ndi ngs or a final order. R 1.7-4
(notions to anend or add to the findings); R 4:49-2 (notions
"to alter or amend the judgnment). However, when a party noves
to amend the findings or final order, that notion nust be nade
to the triaf court within ten days of the judgnent. So too,
a notion for a newtrial under R 4:49-1 nmust be nade within
ten days of the judgnment. Neither the parties nor the Court
can enlérge the specified tine within which a party may file
any of these notions. R 1:3-4(c).

In the case at hand, def endant Edi son did not file
any of these notions pernifted by the Court Rules within ten
déys of the judgnent. In fact, Edison filed the notice of
noti on on Sept enber 14, 1976, two nonths after the time to
file post-j udgrment notions had expired. This was al nost two
weeks after plaintiffs' Notice of Appeal was filed with the

O erk of the Superior Court, Appellate Division.



Furthernore, even after the ten days had exbired,
Edison had full opportunity to alter, amend, nodify or revise
the July 9, 1976 order of the Chancery Division. If it was di s-
satisfied with the trial court's order, it could have filed a
Inbtice of appeal within 45 days following the entry of the judg-
hent_order. Edi son chose not to pursue this alternative, and

is now barred fromseeking relief with a post-judgnment notion.

1. Divesting of Jurisdiction

The plaintfffs also urge that the trial court is with-
out jurisdiction to rule on the notion nmade by defendant Edison.
It is a long-standing principle, established both by the New
Jersey Court Rul es and NEM/Jeréey case law, that the trial court
Ibses its-jdrisdiction to deci de notions, such as the one at

i ssue, once a notice of appeal is filed. -Rule 2:9-1(a) reads:

The supervision and control of the
proceedi ngs on appeal or certifica-
tion shall be in the appellate court .
‘fromthe time the appeal is taken or
5 . . the notice of petition for certifica-
! o tion filed unl ess otherw se provided
i : by rule. The appellate court nay at
any time entertain a notion for

o : directions to the court or courts or
Ry S . ' agencies below or to nodify or vacate
. any order made by such courts or agen-
cies or by any judge bel ow.

-
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As the Appellate Dvision nade clear in interpreting this rule,

. when notice of appeal is filed, the trial court |oses juris-

zdiction in the matter since 4 he supervision and control of the
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proceedi ngs on appeal rest with the Appellate D vision.

Sturdivant v. CGeneral Brass & Machine Corp., 115 N.J. Super.

224, 227 (App. Div.*1971), certif. den. 59 N.J. 363 (1971).

Moreover, this principle ant edates the adoption of

‘Rule 2:9-1. InInre Plainfield-Union Water Co., 14 N_J. 296,

2/ -

302-303 (1954) , the Suprene Court, relying on over 40 years

of case law, stated the applicable rule:

The filing of the notice of appea

I nvokes the jurisdiction of the

appel late tribunal. [Gtation omtted]
The rules of court provide for the
taking of an appeal by notice served
and filed as therein specified.

RR 1:2-8; 2:2-5; 4:88-8. And, by

t he sanme token, the appeal divests

the lower court of jurisdiction save
as reserved by statute or rule.
[Gtations omtted] Jurisdiction is
restored by the nmandate of the

appel late court, but not in derogation
of the judgnent of the appellate tri-
bunal enbodied therein. The | ower
tribunal's exercise of jurisdiction
thereafter is ex necessitate conditiona
by the terns of the judgment on appeal .

To be sure, it should be noted that this divesting

of jurisdiction is not absolute. The trial court does retain

~jurisdiction for certain incidental matters. For exanpl e,

in Mrri'son v. Mrrison, 93 N_J. Super. 96, 101 (Ch. Div. 1966) ,

the trial court held that it had jurisdiction to award attorneys'

2y That the appeal 1n1nre Plainfield arose froman admnis-
trative rather than a judicial tribunal has no |egal significance.
See Kraner v. Bd. of Adjust.” Sea Grt, 80 N J. Super. 454, 463
(Law'Div. 1963K™ -
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fees and costs, even though an appeal was pendi ng. Plaintiffs
stress that the issue involved in this notion is no incidental
>

matter, but one mhibh goes to the heart of the judgnent already

r ender ed.

CONCLUSI ON

Based on the above reasons, plaintiffs respectfully

request that this Court grant plaintiffs' Mtion to Vacate, by

,vaéating the order of January 13, 1977 entered by the trial

court.

Respectfully submtted,

o .~

Mc,&;u%/
MARI LYN MORHEUSE R

Attorney for Plaintiffs-Appellants

DATED. WMay 19, 1977

3/ Furthernore, pursuant to R 2:9-1(a), the trial court re-
tains jurisdiction as to those nmatters specifically authorized
by the court rules for disposition after a notice of appeal has
been filed. See, e.g., R 2:9-3, 2:9-5 (granting or denial of
a stay); R 2:9-4 (granting or denial of bail); R 2:9-6
(approval of supersedeas bonds).
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