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STATEMENT OF FACTS

Edison Township does not disagree with the statements

contained in plaintiffs' brief in the segment entitled

"Introduction"; but, the statement doesn't go nearly far enough.

The following recital will be more than amply borne

out by the transcripts attached to plaintiffs' brief.

On the first day of trial, Edison Township applied

for, and received, permission from the trial court to participate

in the trial on a limited basis. The argument advanced by us,

which was well received by the trial court, was that Edison had

no disagreement with the legal philosophy and the social

pragmatism that it is essentially wrong for a municipality

to exclude low and moderate income families from living within

its boundaries by unfair zoning practices. Stated affirmatively,

Edison not only believed that it was necessary to provide for

low and moderate income groups, but, it had effectively done

so seven or eight years before the plaintiffs came along with

its unwarranted suit.

Edison's Master Plan, which predated its most

recent zoning ordinance by four years, contemplated this problem

and made more than ample provision for it. We knew, at the

onset of the trial, that Edison would be in full compliance

with any reasonable standard or formula laid down by the Court.

Edison was so certain of this that its only participation

in the trial was to come for;vard with affirmative proofs on
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these provisions which are contained in its present zoning

ordinance.

It is exceedingly sad and unfortunate that none of

the plaintiffs' proofs in any way attempted to offer a

standard or formula, and worse, plaintiffs did absolutely

nothing (despite their burden of proof) to do anything in the

record that would question or diminish Edison's affirmative

proofs.

Unfortunately, until the trial Court's written decision

there was no legal formula or test, that Edison could apply

that would enable it to come to the Court by way of Summary

Judgment, or, to present its case on numerology and thus

demonstrate clearly that the plaintiffs' suit against Edison

was grossly illadvised and unwarranted.

Ergo, when the written decision of the trial Court

came down, we carefully took the words of the trial Court and

applied them to our zoning ordinance. Lo and behold, we

discovered that on the date of the decision we had roughly

twice as many available units for low and moderate income

families than the Court's decision mandated. By January 13,

1977, the date of the last Order, thousands more of these

qualifying units were actually approved or being built.

The trial Court was unabashedly surprised when its

formula was applied to Edison's zoning.

Stated another way, in its decision the trial Court

required Edison to provide for 3,492 low and moderate

income units by its zoning fownula. On the date the decision

came down, Edison's zoning ordinance provided for 5,957



such units, or, an over abundance of 2,465- By January 13,

1977, again in accordance with the definition in the decision,

(giving credit for approved applications or new starts), Edison

had an additional 2,907 units. Still stated another x̂ ay,

on January 13, 1977 Edison had 5,372 more units than-the

trial court required.

The following are quotes from the transcripts

attached to plaintiffs' Motion:

Transcript of September 24, 1976, page 7:

THE COURT "Now, I don't think that I foresaw this, and

I don't know that the plaintiffs foresaw it,

but Mr, Winter seems to have foreseen it during

the course of the trial. But it seems to me a very

serious argument that present zoning does provide

the potential for this number of low and this

number of moderate income units."

Page 10:

THE COURT: "I'm not sure that I foresaw the way that

the judgment would be implemented, but it seems

to me that this would be an effective way of

doing it."

Page 26:

THE COURT: "I would like you to respond, Mr. Searing, and

possibly you are not ready today and you would

take some time, but, I think it is a serious

contention on both sides. I can't say that I

.foresaw it. -

Now, deficiencies are pointed out in the
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] zoning ordinances of both Edison and Sayreville, but
l

I think that you would tend to agree that those

were the txiro of the eleven municipalities that were

most marginally in the case, would that be fair to

say."

MR. SEARING: "Well, I wish that Your Honor didn't ask me

that."

Page 27:

.,:'. • THE COURT: "* * *This, of course, was not clear on the facts

brought out at the trial. The existing zoning of

:l their vacant land now provides the potential for the

', •'• allocation to those respective municipalities."

•;•: . Page 28:

.j THE COURT: "* * *As I say, it is not something that I foresaw.

, : Mr. Winter and maybe Mr. Karcher did foresee it."

. ' Transcript of January 13, 1977, page 2:

MR. WINTER: "* * *As Your Honor well knows, I acceded to a

De minimis concept based upon the facts in this

case and what we're seeking."

; MISS MORHEUSER: "Your Honor, essentially Mr. Winter is correct.'

. • Page 3:

THE COURT: "* * *The view of the Court was that--or, rather,

a serious or substantial contention was made by Edison,

that is, within its present zoning ordinance it \>rould

have the potential for this number of units and was

not prepared to say that that was inaccurate or not

a reasonable projection.

:. We have had the benefit of a review of the vacant
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• land by the County Planning Board, * * *."

Transcript of February 11, 1977, page 2:

THE COURT: "We worked it out carefully as to Edison, and I ;

believe I will stand on that prior Order."

p - What happened between January 13, 1977 and February 11, 'u

1977 was that the Middlesex County Planning Board reported to

the trial court that Edison's contention that it had more than •

|enough units under its present zoning was not only accurate;

but, that Edison's computations (contained in our affidavits

filed with the trial court) were conservatively low, and the

Planning Board found that Edison would have been entitled to a

significantly larger number of qualifying units. Moreover,

by that time, a substantial number of those units had received

approvals and were actually being built. By today, of course,

that number is greatly magnified.

This Court must wonder why Edison leaned over so far

backwards in permitting the Middlesex County Planning Board

(who were not parties to or participants in this matter), to

make an independent investigation of our affirmative proofs

and why Edison settled for less than an outright judgment in

its favor. The reason purely and simply is that Edison was and is

far more interested in the substance rather than the form

and just as importantly Edison wants to limit the cost of

litigation in this grossly unwarranted law suit. See Exhibit "A".

We fervently believe that we have thus demonstrated

that the result of the trial court's decision and judgment

was "surprising"; and that th^ Order of January 13, 1977 is

still interlocutory.
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ARGUMENT

POINT ONE

R.R. 4:50-1.(a) provides in the most clear and

concise terras that the trial court had the right to enter its

Order of January 13, 1977. It is just as clear that the trial

court had the right to do this within any reasonable time so

long as it was within one year. See 4:50-2. Moreover,

R.R. 4:50-3 does-not effect the finality of a Judgment or Order.

POINT TWO

As to the Township of Edison, the Order of January 13,

1977 is interlocutory in nature. The Trial Court made that

abundantly clear. In the transcript of January 13, 1977,

at page 40, the Court said:

"I know that you were not here at the earlier

argument and discussion in chambers, Miss Morheuser.

The view of the Court was that -- or, rather, a

serious or substantial contention was made by

Edison; that is, within its present zoning ordinance

it did have the potential for this number of units

and was not prepared to say that that was inaccurate

©-r-not a reasonable projection.

We have had the benefit of a review of the

vacant land by the County Planning Board, and the

matter seems to be somewhat hanging in balance as

to whether there is or is not the potential under

the present zoning ordinance. So,.my intention was

to give an additional period of six months in
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which Edison would not be found in violation of the

Judgment. I tend to think that there will be a

shakedown during the six months, and it will be

apparent one way or the other at the conclusion of

that period of time.

Now, I do mean that one, tivo and three would

be in effect, and I think the Show Cause provision

would he not on May 1st but, let's say, on June 1st."

It seems obvious to everyone but the plaintiff that the

trial court retained jurisdiction as a gesture to the plaintiff, to

give them still another opportunity to dispute,if they can,

the affirmative proofs of Edison Township and the independent

investigation of the Middlesex County Planning Board.

Please note that the Order under attack says in

paragraph 4, "that either the plaintiff or the Township of

Edison shall show cause on June 1, 1977, or earlier, upon

proper notice and Motion before this Court, why the existing

zoning ordinance of the Township of Edison should not be declared

valid and in compliance with the purposes and intent of the court's

decision of May 4, 1976".

(Edison did not move prior to June 1, 1977 because of

this Motion pending in the Appellate Division, and, so notified

the trial court).

R.R. 2:2-3 clearly restricts appeals as of right to those

taken from Final Judgment or Orders.

Plaintiffs never made an application under R.R. 2:2-3.(b)

or .under 2:2-4. Conseqentty, their appeal and this Motion



should be dismissed,

Respectfully submitted,

t
ROLAND A. WINTER
Attorney for Defendant,
Township of Edison
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CERTIFICATE OF SERVICE

I hereby certify that service of this Defendant,

Township of Edison's Brief in Opposition to Plaintiffs'

Motion to Vacate Trial Courts Order of January 13, 1977 was

served by regular mail upon:

1. Peter J. Selesky, Esq.
Attorney for Defendant, Mayor and Council

of the Borough of Carteret
22 Kirkpatrick Street
New Brunswick, New Jersey 08903

2. William C. Moran, Esq.
Attorney for Defendant, Township Committee

of the Township of Cranbury
Cranbury-South River Road
Cranbury, New Jersey 08512

3. Bertram E. Busch, Esq.
Attorney for Defendant, Township of East Brunswick
99 Bayard Street
New Brunswick, New Jersey 08903

4. Marilyn Morheuser, Esq.
Attorney for Plaintiffs
45 Academy Street
Newark, New Jersey 07102

5. Richard F. Plechner, Esq.
Attorney for Defendant, Borough of Helmetta
351 Main Street
Metuchen, New Jersey 08840

6. Lawrence Lerner, Esq.
Attorney for Defendant, Borough of Highland Park
101 Bayard Street
New Brunswick, New Jersey 08901

7. Louis J. Alfonso, Esq.
Attorney for Defendant, Township of Madison
325 Highway 516
Old Bridge, New Jersey 08857

8. Martin A. Spritzer, Esq.
Attorney for Defendant, Borough of Metuchen
414 Main Street
Metuchen, New Jersey 08840

9. Edward J. Johnson, Jr., Esq.
Attorney for Defendant, Borough of Middlesex
1 Greenbrook Road
Middlesex, New Jersey 08846



10.. Charles V. Booream, Esq.
Attorney for Defendant, Borough of Milltown
199 North Main Street
Milltown, New Jersey 08850

11. Thomas R. Farino Jr., Esq.
Attorney for Defendant, Borough of Monroe
Siegel and Farino
181 Gatzmer Avenue
Jamesburg, New Jersey 08831

12. Joseph H. Burns, Esq.
Attorney for Defendant, Township of North Brunswick
103 Bayard Street
New Brunswick, New Jersey 08901

13. Daniel Bernstein, Esq.
Attorney for Defendant, Township of Piscataway
P.O.Box 1148
700 Park Avenue
Plainfield, New Jersey 07061

.1.4. Joseph L. Stonaker, Esq.
Attorney for Defendant, Township of Plainsboro
245 Nassau Street
Princeton, New Jersey 08540

15. Alan J. Karcher, Esq.
Attorney for Defendant, Borough of Sayreville
61 Main Street
Sayreville, New Jersey 08872

16. John J. Vail, Esq.
Attorney for Defendant, City of South Amboy
121 North Broadway
South Amboy, New Jersey 08879

17. Barry C. Brechman, Esq.
Attorney for Defendant, Township of South Brunswick
3530 State Highway #27
Suite 207
Kendall Park, New Jersey 08824

18. Sanford E. Chernin, Esq.
Attorney for Defendant, Borough of South Plainfield
1848 Easton Avenue
Somerset, New Jersey 08873

19. Gary M. Schwartz, Esq.
Attorney for Defendant, Mayor and Council of the

Borough of South River
65 Milltown Road
East Brunswick, New Jersey 08816

20. Guido J. Brigiani, Esq.
Attorney for Defendants, Boroughs of Spotswood

and Jamesburg
.1 Oakland Road
Jamesburg, New Jersey 08831
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21. Arthur W. Burgess, Esq.

Attorney for Defendant, Township of Woodbridge
167 Main Street
Woodbridge, New Jersey 07095

22. Eugene L. Goceljack, Esq.
Attorney for Third Party Defendant, City of Perth Amboy
214 Smith Street
Perth Amboy, New Jersey 08861

23. Gilbert L. Nelson, Esq.
Attorney for Third Party Defendant, City of

New Brunswick
203 Livingston Avenue
New Brunswick, New Jersey 08903

24. William J. 0'Shaughnessy, Esq.
Attorney for Petitioners, New Jersey League of

Women Voters and Middlesex County League
of Women Voters

744 Broad Street
Newark, New Jersey 0710 2

25. Honorable David D. Furman
Middlesex County Courthouse
New Brunswick, New Jersey 08903

J' &JL—ex j^C(J_X
ROLAND A. WINTER

940 Amboy Avenue
Edison, New Jersey 08817
(201) 738-1300

Attorney for Defendant-Respondent,
Township of Edison

Dated: June 2, 1977
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