@m (;Z V. Cﬁayr,e/uajt\
5@0&3@’7\) 2 ~ Ttge— | T+

"D rfMMS (’TD&F 07€06\ 5‘0\3 &M"F (L
OWS(‘HQ - ('P &(mﬂ Mcﬁ—zm AN

'Yacme, T il CW OVM 07(
Qb 197

por- =14
WWP( ;##264?

(AO0 1378 R



SUPER CR COURT CGF NEW JERSEY
APPELLATE DI VI SI ON
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URBAN LEAGUE CF GREATER NEW
BRUNSW CK, et al .

Pl aintiffs-Appellants, |
| o : Gvil Action

THE MAYCR AND QOUNO L OF THE

' BCRCIEHCFCARTEREI' et al.

)
)
)
)
)
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)
)
)
)
)

Def endant s- Respondent s.

~ DEFENDANT' S (TOMSH P CF EDSON) BR EF | N GPPCSI TI ON TO PLAI.NTI FFS
-MOTI ON TO VACATE. TRIAL OQOURT' S GRDER GF JANUARY 13, 1977

ROLAND A, WNTER, ESQ
Attorney for Defendant,
Townshi p of Edi son

940 Anboy Avenue

Edi son, New Jersey 08317
(201) 738-1300
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'STEI\/E _EACTS

EdlSOﬂ Tomnshlp .does not disagree with the st at ement s
contalned in plalntlffs brief in the segnent entitled

a "Introductlon"’;but, the statement doesn't go nearly far enought‘::'

~ The follomnng recital will be nore than anply borne _@ﬂ?fd,f |

out by the- transcrlpts attached to plalntlffs brief.

| - On the first day of ‘trial, Edison Township applled
".td_ and recelved pernission fromthe trial court to participate

in the trial on a limted basis. The argunent advanced by us,

‘ mhlch was wel | received by the trial court, was that Edison had

_-fno dlsagreenent with the |egal philosophy and the sociali

.,f-pragnatlsntthat it is essentially wong for a nunicipality

f to exclude Iow and noderate income fanmilies fron1I|V|ng wi thin
Jits boundartes by unfair zoning practices. Stated affirmatively,
tEdison‘not only believed that it was necessary to_peride for
| ow and noderate income groups, - but, it had effectiVer.done
SO seven or etght‘years before the plaintiffs canme along with
'its”unmarranted suit. |

Edi son!'s Master Plan, which predated its nost
'.tecent-zohing ordtnance by four years, contenplated this problem
and -made mor é t han anple provision for it. W knew, at the
.onset;of.the trial, that Edison would be in full conpliance
- W th any reasonable standard or forrmula laid down by the Court..
Edi son Was sd certain of this that its only'participation

in the trial was to cone for;vard with affirmative proofs on

S



'fﬁése provisions whi ch are-contained.in its present zoning
ofdinance.f-l
| It is exceedingly sad and unfortunate that none of
_the“plaintiffs' proofs in any way attenpted to offer a
:sténdard or fornula 'and wor se, plaintiffsidid absol utely
. noth|ng (desplte their burdén of proof) to do anything in thel.
'.record t hat mould guestion or di mi ni sh Edi son's affirmative
proofs | | |

Unfortunately, until the trial Court's witten decision

fhéré.was_no_legal formula or test, that Edison could apply
' ,fh§t{wouId énéble it to come to'the Cour t by way of Summary
 J@agHEnt5 or,.to present its case on nunerol ogy and fhus
denﬂnstrate clearly that the pIaintiffs' suit against Edison
'-ﬁas grossly illadvised and unmarranted
_ Ergo, mhen the witten decision: of the trial Court
caﬁe down, we carefully took the words of the trial Court and
applied. thenlto our zoning -ordi nance. Lo and behold, we
 d|scovered that on the date of the decision we had roughly
.. twice as many avaflable units for |ow and noderate income
. féhflies than-the Court's decision nandated. By January 13,
 1977, the date of the |ast Order, thousands nore of these

~qualifying units were actually approved or being built.

Thé trial Court was unabashedly surprised when its
formul a was applied to Edison's zoning. |

..Stated anqther way, in its decision the trial Court
required Edison to provide for 3,492 low and noderate
'inconeiunits-by its zoning fownula. On the date the decision

came down, Edison's zoning ordinance provided for 5,957




a-éhch Qnits, or, ah ovér abundance bf.2,465¥ By January 13,

| 1977, again in accordance with the definition in the decision,
(giving.credit for\épproved applications or new starts), Edison
had'an'additiohal 2,907 units. - Still stated another x"ay,
on January 13, 1977 Edison had 5,372 nore units than-the

fffjal court required.

]

The'follomﬁng_are guot es from the transcripts

._affached to.plaintiffs'.thion: _
T??Hédript of.Sebtewber 24, 1976, page 7: |
THE'COURT "Now, | don't think that | foresaw this, and
. | don't know that the plaintiffs foresawit,
but'Nrf'VVnter seens to have foreseen it during
| the course of the trial. But it seens to ne a very
_ serious_argunent that present zoning does provide
the potential for this nunber of |ow and this
'nunber of noderate income units."

 Page 10+

THE COURT: “I'mnot sure that | foresaw the way that
| t he jﬁdgnént mou]d be inplenmented, but it seens
to me that this mbuld be an effective way of
doing it."
- Page 26:
.'_THE COURT: "I_mouldllike you to respond, M. Searing, and

- possibly'you are not ready today and you woul d

take sonme tine, but, I think it is a serious
contention on both sides. | can't say that |
.foresaw it. . -

Now, deficiencies are pointed out in the



zohing ordi nances of both Edison and Sayreville, but

| think that you would tend to agree that those
;_were'the txiro of the eleven nunicipalities that were

nmost marginally in the case, would that be fair to

say.

t hat. "

Page 27: - -

“THE. COURT: "* * *This, of course, was not clear on the facts

o brought out at the trial. The existing zoning of
“their vacant | and now provides the potential for the
"allocation to those respective nunicipalities."

Page 28: | | |

| - THE COURT: "* * *As | say, it is not sonmething that | foresaw
" M. Wnter and maybe M. Karcher did.foresee it."
Transcri pt of“January'13, 1977, page 2:

iNRQ WNTER: "* * *As Your Honor well knows, | acceded to a
o De mininms concept based upon the facts in this

case and what we're seeking."

f

- M SS NDRHEUSER:""YburrHonor, essentially M. Wnter is correct.’

.Page 3.

, _THE'COURT: "* * *The view of the Court was that--or, rather,
o a serious or substantial contention was made by Edi son,
.that I's, wWthin its present. zoning ordinance it \>oud
have the potential for this nunmber of units and was

not prepared to say that that was I naccurate or not

a reasonabl e projection.

VW have had the benefit of a review of the vacant

4.




_,_:&?ﬁn lland by the County Planning Board, * * *
'Tfénscript of:February 11, 1977, page 2:
H'THE.COURT: "W worked it out carefully as to Edison, and |

believe | will stand on that prior Order."

' th:' V%at happened bet ween January 13, 1977 and February 11,f o

5f{i§%7-mas.thatlthe M ddlesex.Cbunty Pl anni ng Board repdrted to
  ,?fHéjtriaI'couft that Edison's contention that it had nore than _?;?;E;,m
‘?[éﬁaugh'unifs:under its present zoning was not'only accur at e; |
':fjﬁgfj:that-EdjSoh's conput ati ons (cpntained in our affidavits
“7  f?]éd mﬂfh thé:trial céurt) wer e chservativer Iow,-and t he

H'€Bhénning Board found that Edi son would have been entitled to a

- §ignificantLyeIarger nunber of qualifying units. Moreover,
“aby:that'tine,;a subStantiai nunber bf t hose units had‘réceived
?-approvals and were actuéIIy bei ng buflt. By today,.of cour se,
_fhat nunber is greatly nagnified.
Thfs Court rmust wonder why Edi son | eaned over so far
backﬁards_in permtting the NIddIeseX County Plannfng Boar d
1(mho_mere-not'parties to or participants in this matter), to
~make an independent investigation of our affirmative proofs
-and why Edi son settled for less than an outright judgnent'jn
its favor.  The reason purely and sinply is that Edison was and.is -
far more interested in the substance rather than the form
';andﬁjust as”inportantly Edi son wants.to limt the cost of
:lifigétion-in this grossly unwarranted law suit. See EXhibif "A".
e ferVentIy bel i eve that we have thus denonstrated |
that the result of the trial court's decision and j udgnent
'waé "surprising”; and that th" Oder of January 13, 1977 is

still interlocutory.



ARGUVENT
PO NT ONE

R R 4:50-1.(a) provides in the nost clear and

b

concise'tawés-that the trial court had the right to enter its
“Order of January 13, 1977. It is just as clear that the trial

court "had the right to'do this within any reasonable tine so

. long as it was mnthln ‘one year. See 4:50-2. Moreover,

:"h R R 4:50-3 does _not. eftectpthe finality of. .a Judgnenthor Or der.

~ PONT T™WO
As to the Tomnshlp of Edison, the Order of January 13,
1977 i's |nterlocutory in-nature. The Trial Court made that

abundantly clear In the transcript of January 13, 1977,

at page 40, . the ‘Court said: | - .
o I'knew-that you were not here at the earlier
'harguhent and di scussion in chanbers, M ss Mbr heuser .
The view of the Court was that -- or, rather, a
serious or -substantial contention was made by
Edison{ that is, within its present zonthg.qrdinance
it did have the potential for this hunber of units
'and'waS'not prepared to say that that was inaccurate
G Fr-not a reaeonable proj ection.:
Ve have had the benefit of a review of the
vacant land by the.Cbunty Pl anni ng Board, and the
< matter seens to be somewhat hanging in bal ance as
.to whet her there is or is not the potential under
t he present zoning ordinance. So,.ny intention was

to give an additional period of six nmonths in



_?{;?,z(:) _ _ (:)

'mhicthdison woul d not be_found in violation of the

Judgnment. | tend to think that there will be a

shekedomn during the six nonths, and it will be

apperent one way or the other at the conclusion of
that_period of tinme.
Now, | do nean that one, tivo and three woul d
be_[h“effect, and | think the Show Cause provision
'_mould}he_not.on May 1st but, let's say, on June 1st."

It seens.obvious to everyone but the plaintiff that. the
trial court retajned jurisdiction as ahgesture to the plaintjff,
give thenlstifl another opportunity to dispute,if they can,
the afflrnatlve proofs of Edlson Townshi p and the |ndependent
|nvest|gat|on of t he- Nlddlesex County Plannlng Board.

. " Pl ease note that the Order under attack-says in
paragraph 4, "that either the plaintiff or the Township of
'-eEdiSOn shal | show cause on June 1,-1977, or earlier, upon
.proper notiee and Motion before this CoUrt, why the existing

"zoni ng ordi nance of the Township of Edison should not be decl ared

valid and in conpliance with the purposes and intent of the court'

deci si on ef May 4, 1976".
| (Edison did not.nove prior to June 1, 1977 because of
‘this Mdtion pending in the Appellate_Division,:and, so notified
the trial court) .
: R.R~-2{273'clearly restricts appeal s as of right to those
taken from Fi nal Judgnent or Orders.
Plaintiffs never made an application under RR 2:2-3.(b)

or .under 2:2-4. Consegentty, their appeal and this Motion

to

S



‘'shoul d be di sni ssed,

Respectfully submtted,

(@A td,ﬂﬁ-

‘ROLAND A WNTER
Attorney for Defendant,
Townshi p of Edi son
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. "tt-lll_adlng t&e list is Fen|cks
R - " 0 Whborough of Cartexet with a'
a3 By -, ~0(Si of S37.S2 SayreviUeis nest -

Urbangl eape "zaiing.sat -has'dlesirwitii 2i;i46-;? "
costifMHdlesex-. County; conf®Dther | mumapalmeﬁr and
. moriiOésatieast 15,000 in \"2"elr;.legdl costs are: ° ' "
 galand” court CcsfefS5 far"”C/aufam?v 515"3; Dmeilen,
~according CarteretMayorJohn-v?, vy ~dSEUBrIRSWiCK;:
Fancf - MANEC L MIB LG, TEdison,V$Ujn; Hei-
r v -3ASH AR difed«]. «* metta"‘ -53"56"* Jamesburg.
.Jn'a survey of al 25county: [2420;:Monrce-$12,0C0r New
mnn|C|paI|t|&ern|ckreported Brunswick.” SfiS*Od :Bridge,;
that jusf19 of them-bad spent-'$13,500: Piscataway, S3,70Ir:
“$245849 to fight thesuit whicb”ralnsboro, 5120C0- South -
asked-the-courts to. sataade"Yanszvt’ck 515309, South-Riv—
laws vifaetl Urban “League of sér’ -515U03pand Sootsrwood ?
Greater "New Branswidt Gifl-t27, 7Wir-ria iy oe! - o T2
cialssad fostered exdas;onary"r’\ South Amboy received-k bill -
bousmg ANAT AL AN Afrom'Te'atfonierfor-.59, 000, -
The,, resdls-bf- Fenick's sar- *'Fenici wrote,, bet it wes- not.
vey were released yesterday at: #pproved by the bereugir ccun--.
theagenda mesting of the ccun-vtal! "and is presently- being -<
ty. freedoider board. ‘Feaick. "ergued out ia the courisi™-"-

sent hisresultsto thefreehold- T —a o L ol -
oS, ' rE-sX-- 1o A '
. Essentlally, ihe Urban”
‘League had charged that 23 of -1
the county's 25 municipalities
had effectr/ely esduded the’
' poor and -near-poor from set-
-tling ©e thigr .comxnnnlties: .-«
" Supericr, Court JsJga David
‘Framan ordersd some of the
‘communities-to change their
zoning laws ,last. year, while
.many .o+ ther. changed their
Zoning ordinances without the
court directly ordering them to
do so. Severa municipdities
are still fighting Forman's mi-
ing in the Appellate Division of
Supenor ‘Court' "~

- Fenicfc's survey was made
"to demonstrate the enormous
waste of money;and human re-
sources 'in“defending an mfr—
ingement on home raie," he
wrote in an accompanying
statement- "It is my opinion
that the -suit cotid have been
lumped as one single suit rathef
than 25 individud suits by 25
communities.”

_Noting that ihs figures are
not_ find—some _communities
did not answer the survey letter | -
and others noted rriar costSare I

that the costs do not reflect ) -
money spent for court; judges, : e
attendants and olher amounts

not pad by the communities.

not finalised yet—Fenicic added 1 SRS
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CERTI FI CATE OF SERVICE

. he'reby certify that service of this Defendant,

Townshi p of Edison's Brief in Qpposition to Plaintiffs’

Motion to Vacate Trial Courts Order of January 13, 1977 was

1.

Pet er J. Sel

_ se.r'ved by regular mail upon:

esky,- Esq.

.~Attorney for Defendant, Mayor and Counci l

of the Borough of Carteret

. 22 Kirkpatrick Street :
" New Br unswi ck, New Jersey 08903

._::V'\"r'l\liamC. Moran, Esq. -
Attorney for Defendant, Township Conmittee

- 'of the Township of Cranbury

'-C-ranbury-South Ri ver Road

- Cranbury, New Jersey 08512

Bertram E. Busch, Esq.

-~ Attorney for Defendant, Township of East Brunsw ck
. 99 Bayard. Street N
~New Brunswi ck, New Jersey 08903

~Marilyn Morheuser, Esq.

Attorney for Plaintiffs

.45 Acadeny Street

-Newar k, New Jersey 07102

Richard F. Pl echner, Esq.
Attorney for Defendant, -Borough of Hel netta

351 Main Street
- Metuchen, New Jersey 08840

- Lawrence Lerner, Esq.

Attorney for Defendant, Borough of Hi ghland Park

101 Bayard Street .
New Brunswi ck, New Jersey 08901

Louis J. Alfonso, Esq.
Attorney for Defendant, Township of Madi son

325 Hi ghway
ad Bridge,

516
New Jer sey 08857

Martin A. Spritzer, Esq.
Attorney for Defendant, Borough of Metuchen
414 Main Street

‘Met uchen, New Jersey 08840

Edward J. Johnson, Jr., Esq

Attorney for

Def endant Borbugh of M ddl esex

1 G eenbrook Road

M ddl esex,

New Jer sey 08846



10.

. Charles V. Booream Esq.

- Attorney'for Def endant, Borough of M I|town

11,

199  North Main Street
M11ltown, New Jersey 08850

~~Thomas R Farino Jr., Esq.

Attorney for Defendant, Borough of Monroe

-Si egel and Farino
+ 181 Gatznmer Avenue

“Jamesburg, New Jersey 08831

12.

13.

14

Joseph H. Burns, Esq.

.Attorney for Defendant,  Township of North Brunsw ck

103 Bayard Street

New Brunswi ck, New Jersey 08901

Dani el Bernstein, Esqg.

Attorney for Defendant, Township of Piscataway
P. O Box 1148

700 Park Avenue

Pl ai nfield, New Jersey 07061

Joseph L. Stonaker, Esq.

~Attorney for Defendant, Township of Pl ainsboro
.~ 245 Nassau Street

15.

16.

e

Princeton, New Jersey 08540

Al an J. Karcher, Esq.

Attorney for Defendant, Borough of Sayreville
61 Main. Street

Sayreville, New Jersey 08872

John J. Vail, Esq.

Attorney for Defendant, Cty of South Anmboy
121 North Broadway -

Sout h Anboy, New Jersey 08879

Barry C. Brechman; Esq.

Attorney for Defendant, Township of South Brunsw ck

3530 State H ghway #27

Suite 207

18.

Kendal | Park, New Jersey 08824
Sanford E. Chernin, Esq.

Attorney for Defendant, Borough of South Plainfield

1848 Easton Avenue

~Sorerset, New Jersey 08873

- 109.

20.

Gary M Schwartz, Esq.

Attorney for Defendant, Mayor and Council of the
Bor ough of South River

65 MIItown Road

East Brunsw ck, New Jersey 08816

Quido J. Brigiani, Esq. -
Attorney for Defendants, Boroughs of Spotswood
and Janesburg

.1 Gakl and Road

Janmesburg, New Jersey 08831



f o o _:21.'Arthur W Burgess, Esq.
I o : “Attorney for Defendant, Township of Wodbridge

v o 167 Main Street -
S - . Woodbridge, New Jersey 07095

22. Eugene L. Coceljack, Esg.
"Attorney for Third Party Defendant, Cty of Perth Anboy
214 Smth Street
Perth "‘Anmboy, New.Jersey 08861

- 23. Glbert L. Nelson, Esqg.
Attorney for Third Party Defendant, Gty of
_ ‘New Brunswi ck
203 Livingston Avenue
New Brunswi ck, New Jersey 08903

24. WlliamJ. 0'Shaughnessy, Esq.

' Attorney for Petitioners, New Jersey League of
Wnen Voters and M ddl esex County League
of Wonen Voters

744 Broad Street
Newar k, New Jersey 07102

25. Honorabl e David D. Furman
- Mddl esex County Courthouse
- New Brunswi ck, New Jersey 08903

TN | s
I edl—ekj oy o

ROLAND A. W NTER
- 940 Anboy Avenue
Edi son, New Jersey 08817
(201) 738-1300 _

Attorney for Defendant-Respondeht,
Townshi p of Edison

i Dated: June 2, 1977.
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