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~ MR. LERNER: If'it please the Court, I'd like

to make a motion.

1f your Honor;5p1eases,~thefBorough of

V,Highlaod park is second to the City of New Brunswick

in its density.
- THE COURT: Perth Amboy, I beliéve.

- M;RQLEanagfﬁI'mﬁsorry,»PefthﬂAmboy, with

: Perth Amboy belng the most dense munlcipality

‘,in the County, w1th nghland Park belng very

close behlnd and New Brunswick belng actually thlrﬁ,,

k‘I thlnk I can make that statement safely and the

denity figures for the three municipalltles are

in the very hlgh 7000 ranges to 8000 I thlnk

or somewhere in that neighborhood rthat s people o

’per square mlle. The amount of avallable land

for nghland Park, whlch lS vacant and but

:not,,well»quest;on was,neveroasked as tO‘ltSv
ability tofbekbUilt upbn,inprésentsoand 111

>‘stateoto'the Coﬁrtvthe:land going from the

’7Raritah kiver'adjaoent‘to‘Donaidson Park
 ngtowardstifth street, there are no streets§»there

~are no roads, its --

 THE COURT: Well --
MR. LERNER: Flood Plain.

,MTHElcOﬂRT: You're making a statement --
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MR. LERNER: I understand ydur Honor but the

fpointhwas°never;asked as to Whether or not there's
,“any;huildable_land in High1and‘Park and the
,queStidxis if}there is any it's an odd lot here

,and{thereand theﬂfact thatthe mﬁnidipal»landx 

there may be a portion of it, of the landfili

‘that now maybe built upon but there is no

VVacant 1and in‘Highland Park.

It has a hous;ng authorlty, it has executed{

Cthe Communlty Development Fund appllcatlon, 1t

has and is seeklng monles for the rehabllltatlon
of~substandar6,homes-and’housing,and it is.

601nq everythlng thhln its dlscretionary powers

: to attempt to meet its fair share., The fair
~share of the munlcipallty can only be described
~as what it has in fact been d01ng in the past.

VMore than 50 percent of the munic1pa11ty 1s

rentor occupled., I thlnk the flgure for

'htotal commercial‘developmentfis minuscule, total
‘hinduStrialkdevelopemeht~is equally minuscule and

~ that the municipality has devoted it's entire

resources’to providing housing-atievery level,ey

the;questionis to the total numher;ofr

householde'there are hasffluxuatedkand the total

'inumber of people within the household~é§hbnt;as‘
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allsthe\rarious‘exhibits that have been introdaced,
allrbearfthatlcut;ﬁ

| ,i reféf ?b'P-75£ the 197°~aVéfaQe; the median

family ithme is 11;982,pHigh1and Park is

11,756. It's with regard to P-70, distribution

of multifamily,honsingsunits between New Bruhswiék;p‘
Perth,Amboy and the rest*of‘the County; New

Brunswmck 71 percent. Perth Amboy 66 percent,

f66 9 nghland Park over 50 percent but I don't o

know the exact flgure, the County was 32.7.
Wlth regard to P-76 “total assessed valuatlon =

of real ppperty,kPerth Amboy was theplowest

ohtthe~chart,phe2t tojhe iowest Highland Eark.

W ith regafd tojmiﬁérity‘persons and 1ower,s

moderate incohe; the total number of people, I'm
sorry minorityfby race,~in schools, the pP-73,

p4 4 percent for the County and Highland Park

was 10 1 percent.

T think that from all the exhlblts, from

’all the proofs, that nghland Park is an older,

there 'S noquestlon about, developed town whlch

has nofland,resourceskavailable, the only

' resources it has, is attempting to secure, isa

landfill operation and the £lood plain, and

that there isyhothSignificant land available
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for any purpose. I think that‘the*caSe against

Hghland Park has not been shawn and that the
matter should:be‘dismiSéed, I'm not even

aquestiqn;nq myself tolthe trailers, your‘anof or

trailer parks or trailer spos because I don't
know if a trailer could turn around in one of

our streets, even to get in, even if it found a

‘ 7 lotc

MR. SEARING: May it please the Court, from

thefplaintiff{s view contained in the testimony

~ of Mr. Mallach.phisfproof'oftprima facia

; caSe*m“underfthe MOunttLaﬁrel opinion of

exc1u51onary zonlng practlces, the ev1dence as. .

Z”to the afflrmatlve actlons spoken of mby Mr Lerner

are'not offichlly’in the record and I'might

‘add that the fair share of the mun1c1pallty lS
k’also not in therecord and I would refute the i'wi

statement that~it is solely past practices_

of a mun1c1pa11ty, although that clearly

mlght be a factor in determlnlng that is falr

~ share.

Now;‘invthe'Plaintiff'e viewwpoint the amount

"of vacant land in a municipality is Smely a

o :functlon of its ablllty to partlclpate in any 5

remedy that is ordered,vafter a showing of fac1a1:'*"
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liability,’thisris oneffactor'as i think the
testimony of other‘witneSSes‘anddof Mr.;Mallach‘e

himself, has shown. The Plaintiffs are alledging

- that'if there's iiability~there are a nuMber

of possible remedies falling w1th1n theChancery

, powers. Mr. Lerner seems to be saying that

¢'if\thereais’no,land aVailable‘too, for a‘remedy

_there is ‘no liability and we would dispute that.

3¢

1 think a maforfdfaCtor in‘thefconsideration,ofk

‘ ~thisnotion has to be the testimony regarding

the" 155 units of sdbstandard housing as of 1970:,

'plus others who need help in . affording their '

hou51ng, equalling a*large‘number,of indiVidualsf

wiWwho are at‘ths time~ill-housed5*;Mr. Lerner .

fadmitted that~aflot of thewhOhsihg-was’older,

perhaps in the future this might be available

for either rehabilitation for assembllng uto
lots~on,whiCh;multifamily dwelllngs~could be
developed.

' Our final point, your Honor, is that the

‘,effect ofdism1351ng nghland Park in thlS case,

simply is torf’ock in past practices, it also 1ocks

in the current denSity and 1n that regard 1t might,;

I might add that pP- 50 A indicates a current

5}9°pulatzn as of 1970 of 14,385 people
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~in’Highlahd Park, 9-40‘ the comprehensive

: Master Plan shows a projected increase to 18, 344

or an addltlonal 3, 959 people. Now,. I can't

d',  bellevegthat the,County Mastere?lanjor the

' County Planning Board'would iucrease)theudensity

of the housmng in nghland Park w1thout havxng

made some pro;ectlons or prov131on for where

' these people would go.

Finally,ryour Honor,fthe'effect~0f'this

= freezing in is to prevent even, under changlng

; ;condltlons any remedy by the Borough of Highland

. Park.

 For those reasons we :would respectfully

 request the Court to deny this motion to dismiss.

THE COURT: The,COnditions changing, WOuldn?tr

~ thatbe another law suit?

MR. SEARING: Possibly, your Honor.

THE cOURT:"And we don'txusually“decidef

. law suits on. speculatlon as to what condltlons

; may be inthe future.

Would you lndlcate to me, you' ve used the

rphrase lockedg;n and frozen, in and that sort of
- thing but you‘ve;recoguized aflockinQ'in sO to
' speak in New Brunswick and Perth Amboy by not

‘fjoinlng them as defendants. 'Now,»what would appeerl
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~ to you to bekthg‘significant distinctions

between Péith;AmbOY and Highland Park?

MR. SEARING:'~We11, we have notfreceived,‘

: téstimony{Yet as to the affirmitive actions

that~Highland Park~can take; I‘réally, I

,hESitate'to‘sépak'from_my own'knqwledge'

which isklimitéd but there are activities being

conducted in bbtﬁ'Pérth>Amboy and New Brunswick

\xtQ rénéw'ahd*reVitilize~oider hpusing stock to
7;1prQVideAfor~their low and moderate income

: peoble,’  ; ’”

Ifélso believe that there afe plans under

 way for, to take~into éccount, expected to
- reside and there are differences in terms of -

fthe rés£rictions imposed hy~the_Zoning Ordinance.

Admitedly'the dehsity factors when put~i‘ side by V

siée.are véry impréssiVe;bht"I,think7it‘has

'  ’£0 be, this hééitp be measuﬁed by ﬂighlahd
iRrk'éloca‘t’ior‘yin'the’ CQunty, it's deéireability
'as~an,érea of resideh¢e, itsvéentral.locatibn.
'NQW,”both,attributgs’are also ehjoyed by Perﬁh   _

_ Amboy and New Brunswick.

THE COURT: Well,jwith respedt to some

of the inhibiting factors that Mr. Mallach testified

~to, whilé‘itjis‘true that bedroom ratios, thrée/_
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;,bedroom,maximums,;mayrbe inhibiting to low and

moderate income people, the structmes are already
bullt, there lsn t much that can be done by

changing those,limitationskasfto housing to

 be built, isn't that,so?

‘; MR.~SEARING- That lSSO, your Honor but while
‘they are Stlll in the ordlnance they opeate

to make or to dlscourage the prov151on of housing?u

'for low and moderatedincomedpeople;'shouldwﬁ
.cthere become available certin iands‘or certaihc
siproperties whichfare'accnmniated; ?Our'problem

with'theserisfthat they, I,thank'ﬁhéy haVe;a'

‘chilling effect in simply being present in the

ordinance.
THE COURT-‘ It would appear that they had
a chilllng effect only with respect to 19 5

acres now owned b}rthe Borough that s the only

= placernew~hou31ngkcould go, isnvt\that erlght?

MR, SEARING:prhat§s true, your Honor but

'there‘have been units‘constructedvl believe
‘under these restrlctne practices and there may

ybe avallable land as older housing stock

deterloratesfand properties hecome,avallable

\fornmultifamily units,pthis is especially

‘applicable to the restriction Mr. Mallach testified
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toregarding~theﬁmuitifamily ﬁnits must be 40

plus units,vthis ‘doesn’ t allow for anything smaller.

THE COURT- As far as substandard units is

,concerned again ‘we ‘have the problem that so :

far as I know this COurt lacks the authority
to and it is not an issue raised in ‘the case

in any event to~order the demolition of~present

- substandard units and their replacement. 1Isn‘t

'that so?

MR SEARING- That‘is’so, youi‘Honor;?but

we do not wish to precludé and I think it is

Wlthln the power of this Court to order the
muniCipality to explcre steps by which such

substandard,housing stock)maybe~imp:oved, without

destroying iﬁ;‘,
. kTﬁE1COURT:; Yeu,@ean‘it's part of the :emedy“
in hhis cese°: : | |
M.R SEARING' Yes, eif,:to encourage

builders to come in to undertake to explore

vparticipatipn‘in federal prdqrams to work iwith ‘
;conntykofficials in producing plans for improv1ng

such facilities. It is not the Plaintiff’s

position that all of this, ‘all of these proposed
remedies or the housing stock is going to be

upgraded iwithin'abday‘Or two or week or two or




o wnb

11

12

13

14|

15

17

18 ||

19
20
21

22

23

24 ||

10

16

25

year or two butrwefre’askiﬁg thet:Where‘there ,
fis, where tbere:ie ioactionrin rhie*area,
' where_there_isarprOblem’io_rhisieree, tﬁet hesf‘
B been,identifiedffﬁetotﬁeeoourr'turnéits
'faitention to plahs:and time,tebies £o‘remedy«'k

‘ thls type of condltlon.

" THE COURT- Anythlng you wish to add?

MR. SEARING- Well, your Honor, only ,

'Zthat at some point substandard hou51ng
“ﬁstock or the older housing stock is

r prdbably goxng to need replac1ng‘51mply as a
'rffactor 1n the development of urban communzty,

~}Inbelieve'Mr.ﬂMallach testified to a continﬁal

turnoVer~in?somefareas énd the reél questiOn is -

“what zonlng is going to govern in those areas,
| e,Plalntlff s beheve it s 1mportant that the j 

| restrlctive features of these ordlnancesfnot

be the governing provisions at that point.
That's all your Honor.
THE COURT: My view would be that the

yoaseragaihst"the BorOugh“of Highiand Park comes

' down, to an apparently prima5facia'case against‘
\the multlfamlly restrlctions, the sxze requlrements
»and bedroom ratlos and three bedroom maximum,

i_these would appear toVbe,presumtively valid.‘
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In so far as the,case'aqainstrthefBOrOugh;of 5!

:Highland,Park‘for_failing,to:pruviae its fair"
"share ofklow,and“moderate income housing or
: ’enactingkzoninQVWhieh’excludes the opportunity

‘ ?tfor rea11z1ng the falr share, the testimony

is that the Borough has v1rtually no 1and

grresources and those land resources maybe

kscattered vacentclot‘or twofplus apparently

about 19.5 acres and I accept at this point

1_;Mr. Lerner s representatlon, the approx;mate
'locatlon, that part of 1t 1s flood plaln and

‘,part of it is sanltary landflll negllgible

from the stand p01nt of vacant 1and ‘in which the

_~housing needs,}diVersified housing, 1ow and

,moderate‘inCOme housing:fOrftheiCountyJOr

;larger,reQioh_or the regiohﬂcf‘Highland Parki

‘could be reasonably provided for.

‘I cannot grant totally the motion te

 dismiss, however beeause it would~appear that

the zonihg'ordiﬁance isrvulnerable with respect:

" to the bedroom ratios.

MR. LERNER: If it please --

THE*COURT: And the other provisions as.

- to the size'of multifamily~parcels‘for multifamily

o buildings.s N
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MR}VLERNER:‘ 1f the Bbrbugh Coﬁhcil were to,

: during the pendency of'thisvaction; remove thosé
- restrictions, would the Court thenkreentenéin
my motion with regard to that portion of my

,_applicainn?

THE COURT: Yes, I would.
M.R LERNER:  Thank;you, Very much.

THE COURT: Now, you can judge'yourseif,

- Mr. Lernér, how much further‘pa:ticipatién

you need to take,,

MR;[LERNE%,‘I'm[sorry,yyour Honor .

,THE5COURT;1 You can judge~yourself, how |

~ much further participation you need to take.

MR. LERNER: I,understand that, YOur Honbr,f

THE COURT: All right.

CERTIFICATE

I, DAYE F. FENTON, do hereby certify that the

- foregoing is a true and accurate transcript of

the proceedings as taken by me stenographically

at the time and place hereinbefore set forth.

o ALl S &
DAYE FENTON, CSR




