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PROCEDURAL HISTORY

On July 9, 1976, the Honorable David D. Furraan entered a

judgment in the within matter. With respect to the Township of

Woodbridge, as well as ten other co-defendants, the Order for

judgment spoke to the future by providing that the Complaint shall

be dismissed upon compliance with the terms of the settlement

entered into with the plaintiffs and recited in paragraph 13 of

the said Order. (Da 7-13).

Pursuant to the agreement entered in open Court (See Exhibit

"A" annexed to the Affidavit submitted herewith) the Township of

Woodbridge amended its zoning ordinance on April 6, 1976. Sub-

sequently, this defendant applied to the Court for an Order of

Dismissal pursuant to the aforesaid judgment. Plaintiffs objected

to the form of the Order submitted and, therefore, a date has

been set to settle the form of that Order.

On or about August 31, 1976, plaintiffs filed a Notice of Ap-

peal. To date, an Order of Dismissal has not been entered with

respect to the Township of Woodbridge.

• 1-



STATEMENT OF FACTS

On March 3, 1976, plaintiffs and the T -wnship of Woodbridge

entered into a settlement agreement with respect to the relief

sought by plaintiffs.

On July 9, 1976, the Superior Court, Chancery Division, en-

tered Judgment conditionally, dismissing the Township of

Woodbridge from the suit. This dismissal would be finalized upon

the entry of an Order of Dismissal entered upon proof that the

Township had amended its zoning ordinance in accordance with the

settlement agreement referred to in the affidavit submitted here-

with.

The Township of Woodbridge has amended its zoning ordinance

pursuant to the said agreement. An Order of Dismissal has not

yet been entered by the Court. Rather, a Motion is pending to

settle the form of Order.
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ARGUMENT

POINT I.

PLAINTIFFS ARE ESTOPPED FROM REPUDIAT-
ING THE SETTLEMENT VOLUNTARILY ENTERED
INTO WITH DEFENDANT.

On March 3, 1976, during the trial of this action, plaintiffs

and the defendant, Township of Woodbridge, entered into a settle-

ment agreement. (Exhibit "A"' annexed to the affidavit submitted

herewith). That agreement encompassed and set forth all of the

requirements to be performed by the Township of Woodbridge. Pur-

suant to that agreement, and in reliance thereon, this said de-

fendant amended its zoning ordinance. (Exhibit "B" annexed to the

affidavit submitted herewith.)

Now, plaintiffs have attempted an appeal from the terms of

that agreement.

It has long been recognized that one may "by voluntary con-

duct be precluded from taking a course of action that would work

injustice, and wrong to one who with good reason and in good

faith has relied upon such conduct." Summer Cottagers' Ass'n of

Cape May v. City of Cape May, 19 N.J. 493, 503-4 (1955). Here,

defendant relied upon plaintiffs' representations as to the suffi-

ciency of the amendment necessary for dismissal, and effected

those agreed upon changes to the local zoning ordinance. Addi-
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tionally, with that agreement on the record, this defendant, in

reliance upon the apparent sincerity of plaintiffs' agreement,

put forth no defense.

Hence, all of the essentials elements of estoppel are present

Clark v. Judge, 84 N.J. Super. 35,54 (Ch.Div.1964), affirmed 44

N.J. 550 (1965). Therefore, this defendant maintains that plain-

tiffs are, and by this Court should be, estopped from repudiating

the said agreement upon which this defendant, in good faith, relie*
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POINT II.

PLAINTIFFS' APPEAL IS NOT RIPE FOR
APPELLATE REVIEW.

"The general key to determining whether a particular order is

interlocutory or final turns on the question of whether it dispo-

ses of all of the issues in controversy and as to all parties."

In Re Old Colony Cool Co., 49 N.J. Super.117, 123 (App.Div. 1958)

In the present matter there has been no final Order entered with

with respect to this defendant. In fact, a Motion is yet pending

in the Chancery Division! The Judgment entered on July 9, 1976,

cannot be deemed final. Paragraph 23 of that Judgment (Da 15)

specifically sets forth the procedure to be followed by this defenc

ant before an Order of Dismissal will be entered by the trial

court.

Plaintiffs have no right to appeal "the incomplete judgment

without leave of court." Frantzen v. Howard, 132 N.J.Super 226,

227 (App.Div.1975). Plaintiffs have made no such application.

Therefore, since no "application for leave to appeal having been

made under R.R. 2:2-3(b), the appeal must be dismissed." Thatcher

vJL_pjMahony, 37 N.J.Super 139,143 (App.Div. 1955) .
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CONCLUSION

For the reasons set forth above, it is respectfully submitted

that plaintiffs' appeal with respect to this defendant, Township

of Woodbridge, must be dismissed.

Respectfully submitted,

ARTHUR W. BURGESS
Attorney for Defendant-
Respondent,
Township of WoodbrLdge •

BY , ̂ J&-*~y&£/ y^wy?-'^
BARRY ft. SHAPIRO
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this Notice of Motion,

Affidavit, and Brief were served by ordinary mail upon:

Peter J. Selesky, Esq.

Attorney for Defendant, Mayor and Council
for the Borough of Carteret
22 Kirkpatrick Street
New Brunswick, New Jersey 08903

William C. Moran, Jr., Esq.
Attorney for Defendant, Township Committee
of the Township of Cranbury
Huff and Moran
Cranbury-South River Road
New Brunswick, New Jersey 03512

Dennis Cummins, Jr., Esq.
Attorney for Defendant, Borough of Dunellen
16-20 St.. Anne Street
Fair Lawn, New Jersey 07410

Bertram E. Busch, Esq.
Attorney for Defendant, Township of East Brunswick
Busch and Busch •
99 Bayard Street
New Brunswick, New Jersey 08901

Roland A. Winter, Esq.
Attorney for Defendant, Township of Edison
Jacobson and Winter
940 Amboy Avenue
Edison, New Jersey 08817

Richard F. Plechner, Esq.
Attorney for Defendant, Borough of Helmetta
351 Main Street
Metuchen, New Jersey 08840

'Lawrence Lerner, Esq.
Attorney for Defendant, Borough of Highland Park
Rubin and Lerner
101 Bayard Street
New Brunswick, New Jersey 08901



Louis J. Alfonso, Esq.
Attorney for Defendant, Twp. of Madison
Alfonso, Grossman & Alfonso1

325 Highway 516
Old Bridge, New Jersey 08857

Martin A. Spritzer, Esq.
Attorney for Defendant, Borough of Metuchen
414 Main Street
Metuchen, New Jersey 08840

Edward J. Johnson, Jr., Esq.
Attorney for Defendant, Borough of Middlesex
1 Greenbrook Road
Middlesex, New Jersey 08846

Charles V. Booream, Esq.
Attorney for Defendant, Borough of Milltown
199 North Main Street
Milltown, New Jersey 08850

Thomas R. Farino, Jr., Esq.
Attorney for Defendant, Township of Monroe
Siegel and Farino
181 Gatzmer Avenue
Jamesburg, New Jersey 08831

Joseph H. Burns, Esq.
Attorney for Defendant, Township of North Brunswick
103 Bayard Street
New Brunswick, New Jersey 08901

Daniel Bernstein, Esq.
Attorney for Defendant, Township of Piscataway
P.O. Box 1148
700 Park Avenue
Plainfield, New Jersey 07061

Joseph L. Stonaker, Esq.
Attorney for Defendant, Township of Plainsboro
245 Nassau Street
Princeton, New Jersey 08540
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Alan J. Karcher, Esq.
Attorney for Defendant, Borough of Sayreville
Karcher, Reavey & Karcher
61 Main Street
Sayreville, New Jersey 08872

John J. Vail, Esq.
Attorney for Defendant, -City of South Amboy
121 North Broadway
South Amboy, New Jersey 08879

Barry C. Brechraan, Esq.
Attorney for Defendant, Township of South Brunswick
3530 State Highway 27
Suite 207
Kendall Park, New Jersey 08824

Sanford E. Chernin, Esq.
Attorney for Defendant, Borough of South Plainfield
1848 Easton Avenue
Somerset, New Jersey 08873

Gary M. Schwartz, Esq.
Attorney for Defendant, Mayor and Council of the
Borough of South River
65 Milltown Road
East Brunswick, New Jersey 08816

Guido J. Brigiani, Esq.
Attorney for Defendant, Borough of Spotswood and Jamesburg
1 Oakland Road
Jamesburg, New Jersey 08831

Arthur W. Burgess, Esq.
Attorney for Defendant, Township of Woodbridge
1 Main Street
Woodbridge, New Jersey 07095

Frank J. Jess, Esq.
Attorney for Third Party Defendant, City of Perth Amboy
270 Hobart Street
Perth Amboy, New Jersey 08861



Gilbert L. Nelson, Esq.
Attorney for Third Party Defendant,
City of New Brunswick
203 Livingston Avenue
New Brunswick, New Jersey 08903

William J. 0'Shaughnessy, Esq.
Attorney for Petitioners', New Jersey
League of Women Voters and Middlesex
County League of Women Voters
744 Broad Street
Newark, New Jersey 07102

Daniel A. Searing, Esq.
Attorney for Plaintiffs,
National Committee against Discrimination in Housing
1425 H Street, N.W., Suite 410
Washington, D. C. 20005

David H. Ben Asher, Esq.
Attorney for Plaintiffs
134 Evergreen Place
East Orange, New Jersey 07018

BARRY H.TSHAPIRO


