o/ Z%S

A vty Supert & Moton B (e,

D~ apodlont, Tup of Coakbr

(éﬁ)\xx\éﬂx SN %53 | | |
\“!-:«' - N €Bp

c1002280 [



Superior Gourt of Nefo Jersey Cho022508

Appellate Division

Docket No. AM
Nos. C 4122-73 L 055956-83 P.W.
L 079309-83 P.W. L 59643-83
L 054117-83 L 058046-83 P.W.

L 070841-83 P.W. L 005652-84

CONSOLIDATED

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et al.,

Plaintiffs,

-Vs-

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et al.,

Defendants,

and other Consolidated Cases.

CIVIL ACTION -- On Motion for Leave to take an Interlocutory Appeal from the Order
entered October 11, 1985, in the Superior Court of New Jersey - Middlesex/Ocean County at
No. C 4122-73. Honorable Eugene D. Serpentelli, A.J.S.C. presiding.

APPENDIX IN SUPPORT OF MOTION FOR LEAVE
TO TAKE AN INTERLOCUTORY APPEAL
FOR DEFENDANT-APPELLANT,
TOWNSHIP OF CRANBURY

HUFF, MORAN & BALINT
Cranbury - South River Road
Cranbury, New Jersey 08512
(609) 655-3600

Attorneys for Defendant-Appellant,
Township of Cranbury

THE SUPERIOR APPELLATE PRINTING COMPANY

P.O. Box 363 Area Code 609
Cranbury, N.J. 08512 443-4202



Superior Qourt of Nefw Jersey

Appellate Division

Docket No. AM
Nos. C 4122-73 L 055956-83 P.W.
L 079309-83 P.W. L 59643-83
L 054117-83 L 058046-83 P.W.

L 070841-83 P.W. L 005652-84

CONSOLIDATED

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et al.,

Plaintiffs,

-vs-

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et al.,

Defendants,

and other Consolidated Cases.

CIVIL ACTION -- On Motion for Leave to take an Interlocutory Appeal from the Order
entered October 11, 1985, in the Superior Court of New Jersey - Middlesex/Ocean County at
No. C 4122-73. Honorable Eugene D. Serpentelli, A.J.S.C. presiding.

APPENDIX IN SUPPORT OF MOTION FOR LEAVE
TO TAKE AN INTERLOCUTORY APPEAL
FOR DEFENDANT-APPELLANT,
TOWNSHIP OF CRANBURY

HUFF, MORAN & BALINT
Cranbury - South River Road
Cranbury, New Jersey 08512
(609) 655-3600

Attorneys for Defendant-Appellant,
Township of Cranbury

THE SUPERIOR APPELLATE PRINTING COMPANY

P.O. Box 363 Area Code 609
Cranbury, N.J. 08512 443-4202



TABLE OF CONTENTS -

Letter opinion dated July 27 ,‘ 1984 0 0 000800 BSSSBEEOOSERPPOEEOERNTDISIES

Notice of Motion returnable September 13, 1985 to limit

Builder's Remedies LR 2R K 2 N BN BN BE B BN OB BE BN BN IR B BR OBE N BN N R BE B B BE BN BN BN BN BE BN IR IR N BN N )
Affidavit of Alan Danser dated August 19, 1985 ...ccecese

Brief In Support of Motion for Transfer to Affordable
HouSing council ............C.....l........l...‘."........

Urban League Plaintiff's Memorandum of Law In Opposition
to the Motions of Cranbury, Monroe and Piscataway
to Transfer this case to the Council on Affordable
Housing and In Opposition to Cranbury's Motion to
Impose a Moratorium on Bulider's Remedies cc.ccceccccceces

Plaintiff's Brief and Appendix In Opposition to Motion to
Transfer Per Sec. 16a of the Fair Housing Act of 1985 ...

Effect of Transferring Cranbury Township's to Affordable
Housing Council on Cranbury Land COmpany eccscceccccscsces

Defendant Garfield & Company's Memorandum In Opposition
to Plaintiff's Motion for Transfer to the Affordable
Housing Council and a Moratorium on Builder's Remedies ..
AffidaVit Of Donald EC Fetzer ."..................,.....'..

Letter from Sterns, Herbert & Weinroth, Esgs. to Honorable
Eugene D. Serpentelli, J.S.C. dated September 23, 1985 ..

Letter from Huff, Mbran & Balint, Esgs. to Honorable
Eugene D. Serpentelli, J.S.C. dated September 24, 1985 ..

order dated octOber 11’ 1985 2 GO OV OGS OOS S 00000 ONBSBOENOSEDIDSESESNTPSDS

Letter from Huff, Moran & Balint, Esqgs. to Ms. Gail
Garrabrandt dated octOber 8’ 1985\...’..........‘......‘.

PAGE

la

| 6a'

:11a

18a

'36a
117a
213a
241a
259a

2628

265a

268a

270a



. la
.« LETTER OPINION DATED JULY 27, 1084

Superior Court of New Jersey

CHAMBERS OF . OCEAN COUNTY COURT HOUSE
JUDGE EUGENF D SERPENTFLL! C. N, 2191 :

TOMS RIVER. N J. 08753

July 27, 1984 |
105

Bruce S. Gelber, Esq. Guilet Hirsch, Esq. !
Eric Neilsser, Esq. Stewart Hutt, Esq. | f
William. Warren, Esq. Arnold Mytelka, Esq.
Carl Bisgaier, Esq. Thomas Farino, Esq.
Michael Herbert, Esq. William Moran, Esq.

LETTER OPINTION
i 20

Re: Urban League v. Carteret ' f
Docket No. C-4122-73

Gentlemen:

3 ' Before the receipt of this letter, you should have received a copy 10

of the court's opinion in the AMG Reélty Company et al v. Township of Warren.

That opinion is dispositive of all of the legal issues relating to the

establishment of a fair share methodology concerning the Townships of

Monroe -and Cranbury and is fully incorporated herein by ghis‘reference.

: : 40
Based upon that opinion and the calculations contained in J-5

marked in evidence, the fair share of the Township of Monroe is established

at 774 units, representing'201 indigenous and surplus present need units and ; |

573 prospective need units for the decade of 1980 to 1990. As to Cranbury

the fair share is established at 816 units representing 116 1ndigenous and 50

surplus present need units and 700 prospective need units for the decade of

1980 to 1990. The reduction in the fair share numbers as shown on Tables
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13A, 13B, 154 and 15B of J-5 represents a recalculation of the indigenous
need Based upon Carla Lerman's memorandum of May 24, 1984 and the usé of J-20
in evidence. As to Monroe, the indigeno&s need is reduced from 196, as shown
on TabI; 154, to 133, as shown in J-20. As to Cranbury, the indigenous need

is reduced from 29, as shown on Table 13A to 23, as shown in J-20.

In the case of Monroe the total fair share shall consist of 387 low
cost and 387 moderate cost units. As to Cranbury, the total fair share shall
consist of 408 units low cost and 408 moderate cost. The use of the terms
"low and moderate” shall be genmerally in accordance with the guidelines

provided by Mount Laurel I1 at p. 221 n 8. 1 find that the factual

circumstances which warranted an equal division between low and moderate
income housing in the AMG case exist with respect to Monroe and Cranbury.
(AMG at 24) Similarly, the factual circumstances justifying phasing of the

present need in the AMG case are sufficiently analogous here.(AMG at 24-25)

As should be evident from the fair share discussion above, I have
rejected Cranbury's challenge to the State Development Guidé Plan
(hereinafter SDGP). Essentially, Cranbury argued that since the 1980 version
of the SDGP, the Department of Community Affairs (hereinafter DCA) amended
the éoncept maps, thereby characterizing less of the municipality as growth
area. A reduction in growth area would lower Cranbury's obligation somewhat

and might impact on the granting of a builder's remedy.

Cranbury'srargument fails for two reasons. First, the testimony at
trial did not demonstrate that the SDGY was ever formally amended.

Apparently, the DCA considered many possible changes to the May, 1980 SDGP
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and summarized their comments in a document dated January, 1981. (J-8 in
evidence). However, the process never progressed beyond mere general
discussion and, in fact, Mr. Ginman did not recall any specific discussion of
a change affecting Cranbury with the Cabinet Committee. Secona; and more
importantly, our Supreme Court has adopted the May, 1980 SDGP - mnot the
subsequent alleged amendments. Indeed, the Supreme Court went as far as

giving the 1980 SDGP evidential value. (Mount Laurel I1I at 246-47) Any

informality in adoption of the 1980 edition of the SDGP is overcome by the
Supreme Court's endorsement of it as a means of insuring that lower income

housing would be built where it should be built. (Mounf'Laurel 11 at 225)

With respect to the issue of compliance of the respective land use
regulations of Monroe and Cranbury, counsel for both townships have
stipulated that the ordinances do not provide a realistic opportunity for
satisfation of the municipalities; fair share of lower income housing;
Therefore, the land use regulations of both municipalities are invalid under

Mount Laurel I1 guidelines.

Having identified the obligations of Cranbury and Monroe, and
having found their land use regulations noncompliant, I hereby order these
municipalities to revise their land use regulations within 90 days of the

filing of this opinion to comply with Mount Laurel II. Both townships shall

provide for adequate zoning to meet their fair share, eliminate from their
ordinances all cost generating provisions which would stand in the way of the
construction of lower income housing and, if necessary, incorporate in the

revised ordinances all affirmative devices necessary to lead tc the
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construction of their fair share of lower income housing. (see;;gperallz

Mount Laurel II at 258-278)

In connection with the ordinance revisions, I hereby appoint Carla
L. Lerman, 413 Englewood Avenue, Teaneck, New Jersey, 07666 as the master to
assist the Township of Monroe in the revision process and Philip B. Caton,

342 West State Street, Trenton, New Jersey, 08618, as the master to assist

‘the Township of Cranbury in the revision process. .

The right to a builder's remedy relating to both municipalities is
reserved pending the revisi;n process. To the the extent that any of the
plaintiff builders are ﬁbt voluntarily granted a builder's remedy in the
revision process, each master is directed to report to the court concerniﬁg

the suitability of that builder's site for Mount Laurel comstruction. As to

the issue of priority of builder's remedies in Cranbury, Mr. Caton should

also make recommendations, from a planning standpoint, as to the relative
suitability of each site. After the 90 day revision period, all builder's
remedy issues in both municipalities will be considered as part of the

compliance hearing.

As the AMG opinion indicates, it is not the court's desire to

~ revise the zoning ordinances of Monroe or Cranbury by its own fiat. Rather,

the gb§erning body, planning board, the master and all those interested in
the process now have the opportunity to submit a compliant ordinance to the
court.(AMG at 68) All those involved in the process must strive to devise
solutions‘which will mazimize the housing cpportunity for lower income. people

and minimize thevimpact on the townships. (AMG at 80) Only if the townships
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should fail to satisify their constitutional obligation must the court

implement the remedies for noncompliance provided for by Mount Laurel II.

(Mount Laurel II at 285 et seq)

Mr. Gelber shall submit a single order relating to both townships

incorporating the provisions of this letter opinion pursuant to the five day

rule.
Very/truiy yours,J
, //45(/‘ ’:((,/az%
EDS:RDH gene D. Serpgftelli, JSC
cc: Carla L. Lerman, P.P.
cc: Philip B. Caton, P.P. iv e
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NOTICE OF MOTION RETURNABLE SEPTEMBER 13, 1985
TO LIMIT BUILDER'S REMEDIES

HUFF, MORAN & BALINT

Cranbury - South River Road

Cranbury, N.J. 08512

(609) 655-3600

Attorneys for Defendant, Township
Committee of the Township of Cranbury

- — - —————— — - — — ——————— — —————————————

. SUPERIOR COURT OF NEW JERSEY
Plaintiff, ' LAW DIVISION: MIDDLESEX
COUNTY
LAWRENCE ZIRINSKY, )
Docket No. L 079309-83 P.W.

Defendants, Civil Action
THE TOWNSHIP COMMITTEE OF THE TOWNSHIP

OF CRANBURY, A Municipal Corporation,

and THE PLANNING BOARD OF THE TOWNSHIP

OF CRANBURY

- — — — . ——  —— ———— — — —— — - —— — — ——— — ——— —————

Plaintiffs,

JOSEPH MORRIS and ROBERT MORRIS, Docket No. L 054117-83
V.

pDefendants,

TOWNSHIP OF CRANBURY IN THE COUNTY
OF MIDDLESEX, a municipal corporation
of the State of New Jersey

- - - —— — —— . - fhh S o — U O = NUm fen T — o —— -

NOTICE OF MOTION RETURNABLE
SEPTEMBER 13, 1985 TO LIMIT
BUILDER'S REMEDIES

T wem
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Plaintiffs,
GARFIELD & COMPANY,

Defendants,

MAYOR AND THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF CRANBURY, a
municipal Corporation, and the
members thereof; PLANNING BOARD OF
THE TOWNSHIP OF CRANBURY, and the
members thereof.

- D e S U G . > D D G S G P G - S . —— —— —— — - — S S S w—

Plaintiffs,

CRANBURY DEVELOPMENT CORPORATION, a’
Corporation of the State of New
Jersey,

Defendants,

CRANBURY TOWNSHIP PLANNING BOARD
and@ theTOWNNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY,

Plaintiffs,

BROWNING-FERRIS INDUSTRIES OF SOUTH
JERSEY, INC., A corporation of the
State of New Jersey, RICHCRETE
CONCRETE COMPANY, a corporation

of the State of New Jersey and
MID-STATE FILIGREE SYSTEMS, INC.,

a Corporation of the State of New
Jersey,

Defendants,

CRANBURY TOWNSHIP PLANNING BOARD
and THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY,

e —— . . —————— - T D W . . —— > T W - ——

Docket No. L 055956-83 P.W.

Docket No.

Docket No.

L 59643-83

L 058046-83
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PIaIntiff, CHANCERY DIVISTON: MIDDLESEX
URBAN LEAGUE OF GREATER NEW COUNTY
BRUNSWICK, et al. ' Docket No. C 4122-73

V.

Defendants,

THE MAYOR AND COUNCIL OF THE BOROUGH
OF CARTERET, et al.

Plaintiff,

CRANBURY LAND COMPANY, a New Jersey
Limited Partnership,

Docket No. L 070841-83 P.W.

Defendants,

CRANBURY TOWNSHIP, a municipal
corporation of the State of New
Jersey located in Middlesex
County, New Jersey

. - — - ———  —— T — — T —————— — - — S ————— -

Plaintiff,
TOLL BROTHERS, INC. Docket No. L 005652-84

Defendant,

TOWNSHIP OF CRANBURY IN THE COUNTY OF

MIDDLESEX, A municipal corporation of

the State of New Jersey, THE TOWNSHIP

COMMITTEE OF THE TOWNSHIP OF CRANBURY

and THE PLANNING BOARD OF THE TOWNSHIP
OF CRANBURY.

TO0: MICHAEL J. HERBERT, ESQ.
STERNS, HERBERT & WEINROTH, ESQS.
186 West State Street
P. O. Box 1298
Trenton, NJ 08607

Attorneys for Plaintiff, Zirinsky
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GULIET D. HIRSCH, ESQ.
Brener, Wallack & Hill
2-4 Chambers Street

Princeton, NJ 08540

Attorneys for Toll Brothers, Inc.

RICHARD SCHATZMAN, ESOQ.
McCarthy & Schatzman, Esgs.
6 Charlton Street

P. O. Box 2329

Princeton, NJ 08540

Attorney for Plaintiff, Morris

JOSEPH J. STONAKER, ESQ.
Stonaker and Stonaker, Esgs.
41 Leigh Avenue

P. o. Box 570

Princeton, NJ 08540

Attorneys for Planning Board and Plainsboro

JOHN PAYNE, ESQ.

Constitutional Litigation Clinic
Room 338

Rutgers Law School

15 Wwashington Street

Newark, NJ 07102

Attorneys for Urban League

WILLIAM WARREN, ESQ.

Warren, Goldberg, Berman & Lubitz, Esgs.
112 Nassau Street

P. O. Box 645

Princeton, NJ 08540

Attorneys for Garfield

HARRY POZYCKI, ESQ.
Frizell & Pozycki, Esgs.
296 Amboy Avenue

Box 247

Metuchen, NJ 08840

STEVEN BARCAN, ESQ.

Wilentz, Goldman & Spitzer, Esgs.
900 Route 9

Box 10

Woodbridge, NJ 07095

10
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PLEASE TAKE NOTICE that on September 13,
1985 at 9:00 A.M. or as soon thereafter as counsel may
be heard, the undersigned shall move before khe Superior
Court, Law Division, Ocean County, New Jersey for an
Order granting:

l. To transfer the pending action to the

Council on Affordable Housing, pursuant to Ch. 222, P.L. 1985.

2. Alternatively, to recalculate Cranbury's
fair share number in accordance with the criteria set forth
in Ch. 222, P.L.1985, and to establish a moratorium on builder's

remedies in Cranbury Township.

3. To limit the number of builder's remedies

in Cranbury Township to one.

\

Counsel will rely on the attached Affidavit

and Briefs in support of the within motion.

HUFF, MO
Atto;zﬁys
BY:

Dated: August 21st, 1985

AND BALINT,
ip of Lranbury
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AFFIDAVIT OF ALAN DANSER DATED AUGUST 19, 1985

HUFF, MORAN & BALINT

Cranbury - South River Road

Cranbury, N.J. 08512

(609) 655-3600

Attorneys for Defendant, Township
Committee of the Township of Cranbury

Plaintiff,

-LAWRENCE ZIRINSKY,

Defendants,

THE TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF CRANBURY, A Municipal Corporation,
and THE PLANNING BOARD OF THE TOWNSHIP
OF CRANBURY

Plaintiffs,
JOSEPH MORRIS and ROBERT MORRIS,
Ve

pefendants,

TOWNSHIP OF CRANBURY IN THE COUNTY
OF MIDDLESEX, a municipal corporation
of the State of New Jersey

10

20

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: MIDDLESEX
COUNTY

Docket No. L 079309-83 P.W.

Civil Action

30

Docket No. L 054117-83

40

50
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Plaintiffs,
GARFIELD & COMPANY,

Defendants,

MAYOR AND THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF CRANBURY, a
municipal Corporation, and the
members thereof; PLANNING BOARD OF
THE TOWNSHIP OF CRANBURY, and the
members thereof.

Plaintiffs,

CRANBURY DEVELOPMENT CORPORATION, a
Corporation of the State of New
Jersey,

Defendants,

CRANBURY TOWNSHIP PLANNING BOARD
and theTOVNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY,

Plaintiffs,

BROWNING-FERRIS INDUSTRIES OF SOUTH
JERSEY, INC., A corporation of the
State of New Jersey, RICHCRETE
CONCRETE COMPANY, a corporation

of the State of New Jersey and
MID-STATE FILIGREE SYSTEMS, INC.,

a Corporation of the State of New
Jersey,

Defendants,

CRANBURY TOWNSHIP PLANNING BOARD
and THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY,

Docket No. L 055956-83 P.W.

Docket No. L 59643-83

Docket No.

L 058046-83

P.W.
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PIaintiff, CHANCERY DIVISION: MIDDLESEX
URBAN LEAGUE OF GREATER NEW COUNTY

BRUNSWICK, et al. Docket No. C 4122-73

Defendants,

THE MAYOR AND COUNCIL OF THE BOROUGH 10
OF CARTERET, et al.

e e e P . W S w— N G T T - - - - —————

Plaintiff,

CRANBURY LAND COMPANY, a New Jersey
Limited Partnership,

Docket No. L 070841-83 P.W.

Defendants,

CRANBURY TOWNSHIP, a municipal
corporation of the State of New
Jersey located in Middlesex
County, New Jersey

Plaintiff, _
TOLL BROTHERS, INC. Docket No. L 005652-84 30

Defendant,

TOWNSHIP OF CRANBURY IN THE COUNTY OF

MIDDLESEX, A municipal corporation of

the State of New Jersey, THE TOWNSHIP

COMMITTEE OF THE TOWNSHIP OF CRANBURY

and THE PLANNING BOARD OF THE TOWNSHIP

OF CRANBURY. 40

AFFIDAVIT OF ALAN DANSER

STATE OF NEW JERSEY )

COUNTY OF MIDDLESEX )S5S:

ALAN DANSER, being duly sworn according to 50

law, upon his oath deposes and says:
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1. I am a member of the Township Committee
of the Township of Cranbury, and the Mayor of the Township
of Cranbury.

2. I have been on the Township Committee
since January 1, 1980 and have lived in the Township of
Cranbury all my life.

3. Since World War II, Cranbury's population
has remainéd relatively stabile, remaining at or around the
populatioq of 2;000 people, through the 1980 census.-

‘4, Cranbury Township never had a sewer
system until 1978, when a Federal Grant Application, which had
been filed in 1969 finally came to fruition and the sewer
system was built to serve the village area of the Township,
consisting of approximately 500 dwellings.

5. Since its inception, Cranbury Township
has participated in the Housing and Community Development
Revenue Sharing Program. Of all the group participants
iﬂ this program for Middlesex County, Cranbury has used
a higher percentage of its allotment for housing rehabilitation
than any other municipality particpating in the program in
the county. In terms of actual dollars, even though Cranbury
Township is one of the smallest municipalities participating,
it has spent more actual dollars on housing rehabilitation
than any other municipality participating, with the exception

of South River.
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6. I make this affidavit in support of
Cranbury Township's motion to transfer the above matter

to the New Jersey Council on Affordable Housing.

BT

ALAN DANSER

) OAREE A KNUTSEN
u( Ni’pmn Public of New Jorsey
‘,ncqgrﬁwixmsm 12,1987
‘Y Pu B“’\ .':.J‘t;
P qff_,"'
'F!*‘f "\"? R

10
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ICHARD SCHATZMAN, ESQ.
cCarthy & Schatzman, Esgs.
Charlton Street

rinceton, NJ 08540

PROOF OF MAILING

I hereby certify that on August 21,

1985 a copy of the within motion and supporting Affidavit .

10 :
and Briefs were mailed to the following attorneys:
ICHAEL J. HERBERT, ESQ. GULIET D. HIRSCH, E?Q-
TERNS, HERBERT & WEINROTH, ESQS. Brener, Wallack & Hill
B6 West State Street 2-4 Chambers Street
. 0. Box 1298 Princeton, NJ 08540 ,
renton, NJ 08607 Attorneys for Toll Brothers, Inc.

oAttorneys for Plaintiff, Zirinsky

STEVEN BARCAN, ESQ.

Wilentz, Goldman & Spitzer, Esgs.
900 Route 9

Box 10

- Box 2329 Woodbridge, NJ 07095
Attorney for Plaintiff, Morris

HARRY POZYCKI, ESQ.

30 Frizell & Pozycki, Esgs.
TLLIAM WARREN, ESQ. . 296 Amboy Avenue
arren, Goldberg, Berman & Lubitz, Esgs. Box 247
12 Nassau Street Metuchen, NJ 08840
. 0. Box 645

rinceton, NJ 08540

JOHN PAYNE, ESQ.
Constitutional Litigation Clinic
. Room 338
Rutgers Law School
H J. STONAKER, ESQ. . !
ker and Stonaker, Esgs. 15 Waihxggtog7§§;eet
igh Avenue Newark, NJ

Box 570 : Attorneys for Urban League

Attorneys for Garfield

rinceton, NJ 08540

Attorneys for Planning Board and Plainsboro

I further certify that the original of this
motion was filed with the Clerk of the Superior Court, frenton,
New Jersey, and a copy of same has been filed with the Clerk

of Ocean County Superior Court, Toms River, New Jersey and
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with the Honorable Eugene D. Serpentelli, Ocean County

Superior Court.

Joh (

Ve

WILLIAW C. MORAN, JR./

Dated: August 21, 1985

20

30

40

50
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BRIEF IN SUPPORT OF MOTION FOR TRANSFER TO AFFORDABLE HOUSING COUNCIL

HUFF, MORAN & BALINT

Cranbury - South River Road

Cranbury, N.J. 08512

(609) 655-3600

Attorneys for Defendant, Township
Committee of the Township of Cranbury

—— s ———— —————— —— — — —— —— ———————————— —— —— > —

SUPERIOR COURT OF NEW JERSEY
Plaintiff, LAW DIVISION: MIDDLESEX

COUNTY
LAWRENCE ZIRINSKY,

Docket No. L 079309-83 P.W.
Civil Action

Defendants,

THE TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF CRANBURY, A Municipal Corporation,
and THE PLANNING BOARD OF THE TOWNSHIP
OF CRANBURY

Plaintiffs,
JOSEPH MORRIS and ROBERT MORRIS,

V.

Docket No. L 054117-83

Defendants,

TOWNSHIP OF CRANBURY IN THE COUNTY
OF MIDDLESEX, a municipal corporation
of the State of New Jersey

— - . . - G —— ——— — —— — — —— — = — —  Gb Wus W T eEA W G GED TS G D g e

BRIEF IN SUPPORT OF MOTION FOR
TRANSFER TO AFFORDABLE HOUSING
COUNCIL
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e v M S e — - ——— t—— . — — - — —————

Plaintiffs,
GARFIELD & COMPANY,

Defendants,

MAYOR AND THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF CRANBURY, a
municipal Corporation, and the
members thereof; PLANNING BOARD OF
THE TOWNSHIP OF CRANBURY, and the
members thereof.

- - ———— — ——_——— D - — ———— ——— . ————— -

Plaintiffs,

CRANBURY DEVELOPMENT CORPORATION, a
Corporation of the State of New
Jersey, .

Defendants,

CRANBURY TOWNSHIP PLANNING BOARD
and theTOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY,

Plaintiffs,

BROWNING~-FERRIS INDUSTRIES OF SOUTH
JERSEY, INC., A corporation of the
State of New Jersey, RICHCRETE
CONCRETE COMPANY, a corporation

of the State of New Jersey and
MID-STATE FILIGREE SYSTEMS, INC.,

a Corporation of the State of New
Jersey,

Defendants,

CRANBURY TOWNSHIP PLANNING BOARD
and THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY,

- — - ——— D PP D G W - - Y W D G D W G S - = -

Docket No. L 055956-83 P.W.

Docket No. L 59643-83

Docket No.

L 058046-83
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Plaintiff,

URBAN LEAGUE OF GREATER NEW
BRUNSWICK, et al.

Defendants,

THE MAYOR AND COUNCIL OF THE BOROUGH
OF CARTERET, et al.

Plaintiff,

CRANBURY LAND COMPANY, a New Jersey
Limited Partnership,

Defendants,

CRANBURY TOWNSHIP, a municipal
corporation of the State of New
Jersey located in Middlesex
County, New Jersey

—— . — — — ———— ———— > i > G S - — G CH Sme T SN e G e . ——

Plaintiff,
TOLL BROTHERS, INC.

befendant,

TOWNSHIP OF CRANBURY IN THE COUNTY OF

MIDDLESEX, A municipal corporation of

the State of New Jersey, THE TOWNSHIP

COMMITTEE OF THE TOWNSHIP OF CRANBURY

and THE PLANNING BOARD OF THE TOWNSHIP
OF CRANBURY.
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POINT I

THIS COURT SHOULD ABIDE BY THE "CLEAR
SIGNAL" OF THE SUPREME COURT AND DEFER
TO THE LEGISLATIVE SCHEME TO SOLVE ‘ ;
THE PROBLEM OF AFFORDABLE HOUSING. ’ 5

At long last, the legislative and executive
branches of the government have directly responded to the
constitutional mandate to provide the opportunity for low
and moderate income housing. On_Julva, 1985, the Governor
signed the "Fair Housing Act”", Ch. 222, P.L. 1985. This
act specifically states that it is a response to the
invitation to legislative action coﬁtained‘in Squthern

Burlington Cty. N.A.A.C.P. v. Mt. Laurel Tp., 92 N.J. 158,

456 A 24. 390 (N.J. 1983) . Mt. Laurel II is replete

with statements that this is properly a legislative

function and thét were thé legislature to act, the courts
should defer. "...[Plowerful reasons suggest, and we agree,
that the matter is better left to the legislature." Legis-
lation "might completely remove this court from those
controversies”. "...[Wle have always preférred legislativei
to judicial action in the field..." "Our defereﬂce to

these legislative énd executive initiativeswcan’be regarded
as a clear signal of our readiness to defer further to
more substantial actions." 456 A 2d. at 417. ',..[T]he‘
complexity and political sensitivity of the issue now

before us make it especially appropriate for legislative
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resolution..." 456 A 2d. at 417 n. 7. "As we said at

the outset, while we have always preferred legislative
to judicial action in this field, we shall continue until

the Legislature acts - to do our best to uphold the con-

stitutional obligation that underlies the Mount Laurel

doctrine." 456 A 24 at 490.

The Legislature has acted. The Executive has

acted. A comprehensive system now exists at an administrative

level to approve municipal plans for low and moderate

iﬂcome housing. ' Cranbury Township has adopted the necessary
resolution to notify the Affordable Housing Council of

its intention to submit a fair share housing:plan. Most

of the work has already been done on that plan. §8, Ch.222,
P.L. 1985. The compliancé package submitted to this court
in December 1984 can easily be modified to become a housing

element described in §9 of the Fair Housing Act.

A presumption of validity automatically attaches
to this long sought legislation. For a discussion of

the reasons for this presumption, see Mt. Laurel II, 456

A 24. at 466.

The act also provides for a transfer of existing
legislation to the Affordable Housing Council on the motion
of any party to that litigation. §16, Ch. 222, P.L. 1985.

The only test for the transfer is whether or not it would
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result in a "manifest injustice" to any party. Here,

the plaintiff parties fall into two categories - the public
in&erest group and the plaintiff builders. The plaintiff
builders suits were filed between August 1983 and February
1984. They have been expeditiously handled. Defendant
cannot be accused of any kind of unnecessary delay in

its defense of the suits. When this court ordered the
rezoning on July 27, 1984, Cranbury did request two extensions
totaling forty-five (45) days, but is willing to compare its
compliance timetable with any other municipalitx; Similarly,
in meeting the timetable set down by this court’for filing

experts reports, Cranbury has outperformed the plaintiffs.

There is no injustice to plaintiffs whose suits are relatively
recent, where the defendant has not been dilatory and
where there is now an opportunity for resolution of these

issues in the manner preferred by the courts. 1

With regard to the Civic Leagque (formerly Urban
League) other than the fact that they have been in this
litigation for a long time, it is difficult to see how
the transfer would work on injustice on it. As tc the

time argument all that Cranbury has done is avail itself

4 With regard to the question of builder's remedy, see
the discussion in Point II, infra.
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of the judicial avenues properly open to it. That there
was some merit to Cranbury's position is born out by the

following facts:

1, The original fair share number which was
appealed by the Township has been reduced
by the court from 1351 units to 816 units,
a 40% reduction. See Urban Leaque of Greater
New Brunswick, et al. v. Mayor and Council
of the Borough of Carteret, et al., 142 N.J.
Super 11, 359 A 2d. 526, 541 & 542. (Law
Div. 1976).

2. Of the 92 months from the time of the original
decision invalidating Cranbury's Ordinance
until the decision in Mt. Laurel II, for 40
.months the suit against Cranbury had been
dismissed by the Appellate Division, Urban
League of Greater New Brunswick et al. v. Mayor
and Council of the Borough of Carteret, et al.,
170 N.J. Super 461, 406 A 2d4. 1322 (App. Div.
1979).

3. The new "Fair Housing Act" recognizes historic
preservation and agricultural preservation as
necessitating an adjustment of a municipality's
fair share number §7(c) (2) c.222, P.L. 1985.

The question of injustice with regard to the
Civic League would seem to revolve, then, around the question
of additional delay. It should be noted that if this case !
proceeds there is a right of appeal both with regard to the |
fair share number and the remedy. That appeal could last
at least as long as the proceédings before the Council on
Affordable HOusing.’4Any delay with regard to the Civic League
will not delay the construction of affordable housing in

Cranbury since the Civic League does not propose any housing,

-4 -
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Weighed against the possibility of prejudice to the Civic
League is the prejudice to the town in saddling it with a
fair share number based on slavish application of the formula

developed in AMG Realty v. Warren, Sup. Ct.,.Law Div., decided

July 16, 1984, when numerous municipalities have been allowed
to settle for numbers less than that generated by the formula
and even neighboring Monroe has been offered a reduction in
its fair share number for a settlement. It is clear from

the new legislation that any formula that the Council
developed would be édjusted for historic preservation,
agricultural preservation, established development patterns,
and infrastructure costs. All of these are faétors which
should significantly diminish the fair share number assigned
to Cranbury. If the motion is denied, Cranbury would remain
one of the very few municpalities in the state whose fair
share number would be based on the AMG formula.

For these reasons, this case should be
transferred to the Council on Affordable Housing or
altérnatively the fair share number assigned to Cranbury
should be adjusted-after consideration of the factors set
forth in section 7(c) (1) of the statute.

Cranbury has been much criticized for

having done nothing for so long and doubtless will be again
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in response to this motion. As indicated in the
accompanying affidavit, Cranbury did nothing when it
was impossible to do anything and did what it could when
it could.

In 1974 when this litigation started,
there was no sewer system in Cranbury, but Cranbury had
been pursﬁing both EPA and Farmer's Home Administration
grants for sewers since 1969. How can a town zone for high
density housing without sewers? In 1978 and 1979, the
sewer system was built. At that time the Township was
waiting for guidance from the courts as to what it had to
do. The direction from the courts was hardly illuminating.

The court's decision in Mt. Laurel I, 67 N.J. 151, 319 A 24.

713 (1975) carved out an exception for non-developing
municipalities. Surely a town with zero population growth
for thirty years, with 60% of its total land devoted to
agriculture, with no sewer system, had some justification

for considering itself as being in that category.

In 1979 Cranbury had a judgment of the Appellate
Division which, in effect, said it was a winner. Cranbury
was defending the appeal to the Supreme Court. After argument
in the Supreme Court, it did not appear to make sense to

revive the zoning ordinance until the Court issued its
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decision. When it became apparent that this was not going
to happen quickly, the Township began work in 1981 on a
new Master Plan. It was adopted in October 1982, three

months before Mt. Laurel II. In some waysiit was prophetic.

It provided for density bonuses for low and moderate income |

housing encouraged in Mt. Laurel II. It provided for agri-

cultural preservation also emphasized in Mt. Laurel II. The
Plan also reduced substantially the amount of land zoned
for non-residential uses and provided for approximately
350 units of low-and moderate income housing.
It must be remembered that up until this
time there had been three fair share allocations for’
Cranbury. The first was done by Ernest Erber, a planner
on the staff of the National Comﬁittee Against Discrimination

in Housing, counsel for Urban League. His number of 531

‘units was rejected by the original trial judge. The

second was the trial court's number of 1351 units which

was rejected by the Supreme Court in Mt. Laurel II 456

A 2d at 489. The third was contained in Preliminary Draft
of "A Statewide Housing Allocation Plan for New Jersey"
prepared in November 1976 by the Division of State and .
Regional Planning®". It projected é 1990 fair share for
Cranbury of 561 units. That report was never finalized.
During this time period Cranbury had spent a largef portion

of its Housing and Community Development Revenue Sharing

-7 -
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than any other participant municipality in Middlesex
County. It has committed to do so.
Any decision not to transfer this matter

based on Cranbury's history would be to punish the town

“for acting no worse than an average New Jersey town and

a lot better than many. The concept of justice referred to

in the statute should not be based on punishment.
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POINT II

A UNIFORM FAIR'SHARE APPROACH
FOR THE ENTIRE STATE IS DESIRABLE

This court in AMG Realty v. Warren, l

decided July 16, 1984 enumerated a fair share formula. 1In thaﬂk
opinion, this'court invited its replacement with something (
better. "Indeed, the methodology représents the beginning

of the refinement process. It is not written in stone and it
should therefore provide the impetus for those in the legal
and planning community, as well as others, to imprbve upon |
it or'replace it with something better." Slip opinion at p. 78;

it

As pointed out in this court's opinion in Allen Deane v.

Bedminster, decided May 1, 1985, variations in the numbers

PR |-
produced by the AMG methodology have been permitted in numerous

instances. Slip opinion at p. 4. Newspaper accounts of
other cases indicate that variation in these numbers may be
permitted even when this court has already fixed an AMG fair
shére number. i |

Now, the legislature has indiqated that
whatever fair share methodology ;s developed by the Council
on Affordable Housing, it must permit modification based on
several factors including historic preservation, agricultural
preservation and established pattern of development. §7(c) (2)
c. 222 P.L. 1985. None of these factors were taken into

account in Cranbury's fair share.
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Uniformity of approach is to be desired.

This is the reason that only three judges hear Mt. Laurel

cases. In light of the language of the Supreme Court cited
in Point I, supra and this courts invitatién to provide an

alternative method, even if the matter is not transferred to
the Council, the fair share number should still be adjusted

to comply with the statute.

- 10 -
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POINT III

ABSENT A SHOWING OF UNCONSTITUTIONALITY,
THIS COURT MUST FOLLOW THE MANDATE OF THE
"FAIR HOUSING ACT" AND DENY A BUILDER'S
REMEDY TO THE PLAINTIFF.

“No builder's remedy shall be granted

to a plaintiff in any exclusionary

zoning litigation which has been filed

on or after January 20, 1983, unless a

final judgment providing for a builder's

remedy has already been rendered to that

plaintiff." §28, Ch. 222, P.L. 1985.

Theflanguage of the statute could not be
much clearer. There is‘a’time limit set after which the
provision expires but that limit will not be reached until
five (5) months after the Affordable Housing Council adopts
criteria and guidelines for determinations of fair share
adjustments to fair share and phasing.

The statute is entitled to a presumption

of validity. Mt. Laurel II 456 A 2d at 466. Anyone challenglng

the validity of the statute is required to give notice to the;
Attorney General. R. 4:28-4(a). "[T]he presumption goes
deep, and indirectly includes the assumption of any conceivable
state of facts, rationally conceivable on the record, that |
will support the validity of the action in question. Mt.
Laurel II, 456 A2d 466.

It should be noted that a builder's remedy

is not a constitutional right. Prior to Mt. Laurel II, they

were granted only as extaordinary relief. See Oakwood at

- 11 -
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Madison v. Tp. of Madison, 371 A. 24 1192 n. 50.

Their use was expanded in Mt. Laurel II, but only "where

appropriate” and only on a "case by case" basis. 456 A 2d
420. It is clear that builder's remedies are only a device

"to achieve compliance with Mt. Laurel”, 456 A 2d at 452.

Nowhere is there even a hint that a builder's remedy has
risen to the level of a constitutional right.

It should also be noted that the moratorium
on builder's remedies contained in the statute is absolute
and not tied to a transfer to the "Affordable Housing
Council. No builder's remedy shall be granted to a plaintiff
in any exclusionary zoning litigation filed after January 20,
1983..." (emphasis supplied.) There are no other modifiers.
This court is required to assume the validity of that enactment

and therefore to deny builder's remedies here.

Respectfully submitted,

Y A7/

QILLIAM C. MORAN, " JR. 7

-12 =~
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. August 14, 1985

The Cranbury Press

COMMUNITY NEWS

.

e~
"o

By MIKE FABEY
Staff Writer

MONROE — Union Valley éorp.
will set aside set five percent of

Whittingham, its new planned retire- .

ment community, for low-income
housing.. . ..

Superior Court Judge Eugene
Serpentelli recently told the township
that ot &*1ater date- five percent of ‘the
Whittingham units must be sibsidized
for low- and moderate-income resi-

Mount Laurél II decision requires that
municipalities provide their fair share
of subsidized bousing. The units in

Whittingham will be deducted from the -

total number of “units Monroe is ob-
ligated to provide.

in a recent telephone interview, Ross
Wishnick, vice president of Union
Valley, said, plans for Whittigham —
to be built across from Concordia on

Prospect Plains Road — arc coming :;

along just ﬁ\n: .
o -

eds subsidized

The Ncw‘ﬁdsey' ¥’ Su;r;mé Coﬁft'?sf ’

)

Whittingham project .

TegtoL
W FY AT A RRE
A0
wl

,}’Linit's

The judge recently denied a request terming_their fair share of subsidized
for a restrainting order sought by the- housing.’.:; %
.Civic League of Greater New Bruns- After the “meeting Councilman Al-
wick, which wanted the project stop- bert Levinson said the township only
ped because it wasn't to contain agreed to set aside S percent of a future
subsidized units, PRC for low-income housing. It did
Instead, the judge ‘indicated that if not specify Whittingham for the
necessary he would void the town- purpose.. *. . .
ship’s Mootnt Laurel 1l compliance ‘I don’t "’know why the judge is
package — Monroe's plan for comply- doing this, .now. I don't understand
ing with” Mount _Laurel Il-required how: the judge can void the - whole
TG o i it s if et v T e O 0" Az
: . et . Aad he s ToO v
The judge also said that if needed he.: “161d council the judge asked if it rouiq
would appoint a planser to draft a new “adopt ‘s “oirdi oM.
. : R “pion . 20OPt ‘afy‘ordinance to accept a com
.compliance package' ‘and :impose his ‘plianceipackage for 100 low-income
own ordinance on theuzwmhip 4.3 ymits Jess than it was previously re-
. After the juds’e"'.‘iaec}'gi‘(,ﬁ -w’ag‘:.n, “quired to have, which would bring. the
‘nounced at a recent council imeeting, :+ number 4°Wﬂ to 664.
William Tipper, prusident of the coun- * '*Council  unanimously spurned that
cil resporided, Like hell. .~ proposal because the judge asked it to
-- . E " Waive its right to appeal the compliance
Councilman Michacl Leibowitz said

- package once the package was ac-
the judge told council he would **‘back". cepled.

out™ of Mount Laurel II litigation if the Councilman David Rothman said the

state enacted lcgislation’ on the matter.  issue is moot because the judge never

The state recently created a housing has acted on the compliance package

coyacil to help municipalitics Ye- council sent him several Fhonths ago.
o °. ™

»
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URBAN LEAGUE PLATINTIFF'S MEMORANDUM OF LAW
IN OPPOSITION TO THE MOTIONS OF CRANBURY, MONROE AND
PISCATAWAY TO TRANSFER THIS CASE TO THE COUNCIL ON AFFORDABLE
HOUSING AND IN OPPOSITION TO CRANBURY'S MOTION TO IMPOSE
A MORATORIUM ON BULIDER'S REMEDIES

L and

ERIC NEISSER, ESQ.

JOHN M. PAYNE, ESQ.

Constitutional Litigation Clinic

Rutgers Law School

15 washington Street

Newark, N.J. 07102

(201) 648-5687

ATTORNEYS FOR URBAN LEAGUE PLAINTIFFS
On Behalf of the American Civil
Liberties Union of New Jersey

SUPERIOR COURT
OF NEW JERSEY

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et al., CHANCERY DIVISION
MIDDLESEX/OCEAN COUNTY

Plaintiffs,
v. NO. C-4122-73
THE MAYOR AND COUNCIL OF THE ‘ (Cranbury)
BOROUGH OF CARTERET, et al., (Monroe)
(Piscataway)
Defendants.

URBAN LEAGUE PLAINTIFFS' MEMORANDUM OF LAW

IN OPPOSITION TO THE MOTIONS OF
CRANBURY, MONROE AND PISCATAWAY
TO TRANSFER THIS CASE TO THE COUNCIL ON AFFORDABLE HOUSING
’ AND
IN OPPOSITION TO CRANBURY'S MOTION TO IMPOSE A MORATORIUM

ON BUILDER'S REMEDIES

[
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IT WOULD BE MANIFESTLY UNJUST TO TRANSFER THE
CRANBURY, MONROE OR PISCATAWAY PORTIONS OF THIS
11-YEAR OLD CASE, BECAUSE THE SUPREME COURT HAS
ALREADY AFFIRMED THE RULING OF LIABILITY,

THIS COURT HAS CONCLUDED ALL BUT THE FINAL
STEPS IN DETERMINING THE PROPER FORM OF

ZONING ORDINANCES NEEDED TO COMPLY, AND THE
SUBSTANTIAL DELAY NECESSARY FOR

ADMINISTRATIVE RESOLUTION OF THE REMAINING
ISSUES WOULD SERIOUSLY JEOPARDIZE THE VESTED
RIGHTS OF THE PLAINTIFFS AND NEEDLESSLY PROLONG
BROAD-SCALE RESTRAINTS IN PISCATAWAY.¢ccceccecese

Manifest Injustice Relevant to All Towns ......
Manifest Injustice in Transferring Cranbury ...
Manifest Injustice in Transferring Monroe .....
Manifest Injustice in Transferring

PisCAtaWay .ccccececsccccccscccccsasccasccasscsncss

THE COURT HAS THE AUTHORITY AND OBLIGATION, UNDER
THE FAIR HOUSING ACT AND THE CONSTITUTION,

TO PROCEED FORTHWITH TO DETERMINE THE

SUITABILITY OF THE SITES OF THE THREE
BUILDER-PLAINTIFFS IN CRANBURY AND TO ENTER AN
APPEALABLE COMPLIANCE JUDGMENT AS TO CRANBURY ...

A.

The moratorium on builder remedies in
Section 28 of the Act does not-apply to
consolidated actions in which the first
complaint was filed prior to

January 20, 1983 .ccecccccecscccccsscsssccnss

The Section 28 moratorium on builder remedies
does not apply to cases in which a transfer
motion has been denied and the court will
adjudicate the remainder of the action ......

If Section 28 were construed to apply to this
case after transfer is denied, the provision
would be unconstitutional ....cccccccccccccns

If the builder-plaintiffs are subject to the
moratorium after transfer and the moratorium
is constitutional as so construed, the
immediate remedy allowed to the Urban League
plaintiffs must leave room for the builder's
claims to be effectively revived after the
moratorium expires, by including a determina-
tion now of the suitability of the affected
sites and entering an appealable compliance
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INTRODUCTION

This memorandum of law is submitted by the Urban League

plaintiffs in 6pposition to the motions by the Townships of
Cranbury, Monroe, and Piscataway to transfer this case to the
Council on Affordable Housing, under Section 16(a)1 of the Fair
Housing Act, P.L. 1985, c.222.

At several points, the moving papers argue that transfer is
necessary because there should be a uniform approach to fair

share and other Mount Laurel issues, that the Supreme Court has

frequently stated its preference for legislative and executive,
rather than judicial, resolution of these difficult questions,
and that the Legislature has now acted and directed the Council
on Affordable Housing (hereafter the Council) to be the uniform
decisionmaker. See, e.g., Cranbury brief, at 1-2, 5, 9-10; Monroe
letter-brief, unnumbered Argument pages 4-5; Paley Certification,
Para. 21.

In the abstract, these points are reasonable. The only
problem is that they completely ignore the statute before this
Court. The Legislature with crystal clarity has provided for two
different kinds of decisionmakers -- administrative and judicial
-- and established a complex set of fuies, as set forth in detail
below, to define how those two processes should interact. Some

cases before the courts now will remain exclusively before the

khkhkhkhkhkhkkbhhhkhhkhhhhhkkkhhkkhhhhkhkhhkhhhhhkhhkhdkhhhkhhhhkhkkhhhhhhkhhhkhkkhkk

In the official print of the statute, the second subsection
of Section 16 is designated "b." but the first has no
designation. For clarity's sake, however, we refer to the first
subsection as "a" throughout this brief.
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courts. Some cases now before the courts or to be commenced
hereafter will be transferred to the administrative body, with
the possibility of return either in the form of appeal from a
final agency determination or by reversion to the trial court if
the agency or the affected municipality fails to take or complete
specified steps on time. Other disputes may be resolved entirely
within the agency through mediation.

The Legislature expressly gave this court considerable
discretion to decide whether cases, such as this one, filed more
than 60 days before the Act's effective date, should be completed
by the court or transferred to the Council. For all of the
reasons set forth below, it is manifest'that this Court must deny

the motions here. Indeed, we submit that if the Urban League case

can be transferred under the Act, there is no pending case that

would not be transferred.
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FACTS

A. Common Facts

The pieces of litigation sought to be transferred by these

motions are part of the oldest Mount Laurel action still pending

before the courts of this state.2 On July 23, 1974, more than 11
years andnz months before the return date of these motions, the
Urban League of Greater New Brunswick and seven individuals sued,
on behalf of themselves and others similarly situated, 23
municipalities in Middlesex County, including Cranbﬁry, Monroe
and Piscataway, claiming that each municipality was violating the
Constitution in that its zoning ordinance failed to provide a
realistic opportunity for the development of low and moderate
income housing. Judge Furman certified the class and, after an
evidentiary hearing, denied defendants' motion for a severance.
An extensive trial in Spring 1984 led to a lengthy opinion on May
4, 1976 and an implementing Judgment on July 9, 1976, over nine
yearsAégo.

In his opinion, Judge Furman ruled:

Cranbury's zoning ordinance permits no new ﬁulti—family
housing, except conversions to two family....The Township is

overzoned for industry by over 2,000 acres and over 500% of

projected demand....
(3222222 22X 222222 XXX 2XXXXX222 222 28X X222 2222222222222 2

The original Mount Laurel case was settled on July 29,
1985. Home News, July 30, 1985. This Court decided the Bedminster
case on May 1, 1985. The appeal in the Mahwah case has been
withdrawn. The Oakwood at Madison case itself is in limbo, with
no formal action having been taken by the Court since 1977,
although the builder-plaintiffs there have been joined as
defendants in the 0l1d Bridge portion of the Urban League case to
insure compliance with their obligation.
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Cranbury's present zoning ordinance fall short of the
Mt. Laurel standard and must be struck down in view of
available suitable acreage adjoining the village on which
low and moderate-income housing may be built without
impairing the established residential character of the
village or interfering with present farm uses.

Monroe's zoning ordinance prohibits new multi-family
housing except in planned retirement communities, requiring
various amenities, on lots of 400 acres or more. The vacant
acreage exceeding 20,000 acres is virtually preempted by
industrial and rural residential zones....The township is
overzoned for industry by over 5,000 acres and over 400%.

The township's present zoning ordinance is palpably
deficient under Mt.Laurel. Its own planning expert conceded
a need for multi-family residential zoning with densities
and other provisions compatible with low and moderate-income
housing opportunities.

Piscataway's zoning ordinance inhibits appreciable
further low and moderate-income housing opportunites....80%
of its vacant residentially zoned land is zoned for single-
family housing...and only between 1 and 2% is zoned for
multi-family housing....A zoning revision is under study to
rezone 300 acres or more for Planned Residential
Developments as an alternative to single-family housing,
with mandatory minimums of low and moderate-income units.

Prior to such a revision, along with elimination of
bedroom and other restrictions on multi-family housing,
Piscataway's zoning ordinance must be held unconstitutional
under Mt. Laurel as not providing adequately for prospective
regional housing needs.

Urban League of Greater New Brunswick et al., v. Mayor and

Council of Carteret et al., 142 N.J. Super. 11, 28-29, 31, 32-33

(Ch. Div. 1976), aff'd, 92 N.J. 158, 456 A.2d 390 (1983). The
opinion and ensuing Judgment required rezoning for 1,351 units
for Cranbury, 1,356 for Monroe, and 1,333 for Piscataway. The
Judgment was stayed pending appeal by seven towns, including
these three.

In its opinion affirming, the Supreme Court remanded to this

Court not for trial on constitutional non-compliance "for that
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has already been amply demonstrated" but solely for
"determination of region, fair share and allocation and,
thereafter, revision of the land use ordinances and adoption of
affirmative measures to afford the realistic opportunity for the

requisite lower income housing." Southern Burlington Cty. NAACP

v. Mount Laurel Twp., 92 N.J. 158, 350-51, 456 A.24 390, 488-89

(1983) (Mount Laurel II).

After remand, there were extensive pretrial proceedings, in
which all three townships participated, leading to a full 18-day
trial in April-June 1984 on region, regional need, fair share
allocation, and validity of revised ordinances. As to Cranbury
and Monroe, this Court issued a letter-bpinion dated July 27,
1984 and an implementing Judgment on August 13, 1984, which
determined the fair share of Cranbury to be 816 and the fair
share of Monroe to be 774. The Court held the zoning ordinance
and land use regulations in each town unconstitutional, directed
rezoning of each town within 90 days of the July 27 opinion, and
appoiﬁted Masters to assist the towns in the revision process. As
to Piscataway, the Court did not resolve the fair share issues
although it had participated fully in the trial, but érdered

further proceedings set forth below.

B. Compliance Facts as to Cranbury

After holding extensive meetings at which developers made
presentations and the Township extensively discussed the issues

and after obtaining some extensions of the Judgment's 90-day
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deadline for ordinance revision, Cranbury submitted at the end of

December 1984 a 135-page "Mount Laurel II Compliance Program for

Cranbury Township, New Jersey." The Court directed the Master to
report on the Compliance Program, which he did in April 1985. At
a prehearing conference on May 3, 1985, the Court established a
60-day discovery period for exchange of expert reports on the
compliance plan, which was subsequently.extended to July 24,
1985. By that date all reports were filed and the plaintiffs
requested that the Court set a firm date for the compliance
hearing. No date has yet been set. On August 19, the instant

motion was served.

C. Compliance Facts as to Monroe

Monroe took substantially ionger to produce a compliance
plan and then proceeded to undermine its own plan. On January 28,
1985, after four months of meetings with the Master, the Council,
retained an experienced planning firm to further examine its
alternatives. After further meetings, Monroe's "Mt. Laurel II
Compliance Program" was submitted to the Court on March 29, 1985
by a Council vote of 3-2. The Mayor did not act on thé resolution
of submission, although he voiced his strong opposition. Under
the Township's form of governance, at least four votes are
required to overcome a mayoral veto. The Mayor also refused to
authorize payment of the Master, the retained planning firm, or
the Township's own attorney for their services in preparing the

compliance plan. As a result, the Court ordered that should the
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Township Administrator refuse to endorse such payment, the
President of the Council was ordered to effect it. That Order of
May 13, 1985 has not yet been complied with although no stay was
obtained when a notice of appeal was served by the Township on
July 26, 1985. App. Div. Docket No. A-5394-84Tl.

The compliance plan proposed a variety of projects including
a five percent set-aside on an extension of the existing
Concordia Planned Retirement Community (PRC) to be known as
Whittingham, which was to produce 100 lower income units, and 466
lower income units on a proposed new PRC known as Balantrae.
Compliance Program at 25; 28, 33. The Court directed the Master
to review and report on the Compliance Program.

While the matter was under consideration by the Master, the
Monroe Planning Board and Township Council voted to approve the
Whittingham project for 2,400 units, without any set-aside. The
Township's attorney refused to provide plaintiffs with
information about these public meetings for some three weeks,
citing‘the need for the Mayor's approval. See Willams Affidavit
of July 18, 1985, submitted with Notice of Motion for Temporary
Restraints, Paras. 7-14. Ultimately, the Council President
confirmed to the Master fhat the project submitted as part of the
Compliance progfam had been approved without a set-aside.

On July 25, 1985, this Court provided the Township with two
options to save its own compliance plan. First, the Court gave
the Council another opportunity to vote on the Whittingham

extension, explaining that if it re-affirmed the project without
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any set-aside, the compliance plan would be void and the Master
would be directed to come up with her own plan. Second, the Court
stated that it wbuld reduce the Township's total fair share by
100 units (presumably, the amount that would be lost by the
Whittingham extension without a set-aside) if it would
voluntarily comply and not appeal. These directives were embodied
in a written order ultimately signed on August 30, 1985. On
August 2, 1985, the Township Council informed the Court in
writing that it had unanimously rejected both options; By the
terms of its oral order on July 25, confirmed by a éeparate order
also entered on August 30, the Court found the Township's
compliance plan inadequate and void and directed the Master to
provide a compliance plan by October 7, a mere 10 days after the
transfer motion is to be heard.

Meaﬁwhile, on August 5, 1985, the Township Council adopted a
major revision to its zoning ordinance, permitting substantial
residential construction without a set-aside or development fee
as an option within the general commercial zone, in response to a
request by the developer of the Forsgate project. Home News,
August 6, 1985. On August 26, the developer of the préposed
Balantrae project appeafed before the Monroe Board of Adjustment
seeking a vﬁriaﬂce to build a 2,510 unit planned retirement
community on the site. Thomas Farino, the former Township
Attorney and now attorney for Stratford at Monroe, Inc., the
Balantrae developer, was quoted as saying that the project "may

include a 10 percent set-aside, but he added that the number had
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not been finalized." Home News, August 26, 1985.

D. Compliance Facts as to Piscataway

During the Spring 1984 fair share trial, all parties agreed
that, because of approvals granted during the eight years since
Judge Furman's Judgment, Piscataway no longer had sufficient
vacant developable land to accommodate the fair share that would
be allocated that Township under the formula used by the Court;
The Court therefore directed the Court-appointed expert to
prepare an inventory of the available land that was suitable for
multi-family development. The expert's report was submitted on
November 10, 1984 and the plaintiffs' ekpert endorsed it without
exception. The Township, however, contested each and every site
recommended by the Court's expert.

Meanwhile, as a result of repeated Township efforts to

approve development inconsistent with the Mount Laurel obligation

on the dwindling supply of vacant land, the plaintiffs were
forcedito bring a number of motions for temporary restraints,
beginning in May 1984. These resulted in a series of individual
orders, culminating in the Order of December 11, 1984; which
restrained approvals on ény of the sites found suitable by the
Court-appointed'expert in her November 10 report, pending a full
hearing on the report.

After some discovery was had, and a supplemental Court-
appointed expert report was submitted on Janaury 18, 1985, the

Court held an extended evidentiary hearing in February 1985 on
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the suitability of each contested site. On May 16, 1985, the
Court held a personal site inspection. On July 23, 1985, a fullH
year after issuing its opinion as to the fair share for Cranbury
and Monroe, the Court issued a letter-opinion agreeing with
virtually all of the Court-appointed expert's site suitability
conclusions, setting Piscataway's fair share at 2215 units,
denying requested credits against ﬁhe fair share, declaring the
existing ordinances invalid; and requiring the‘Towﬁship to rezone
within 90 days.

On September 17, 1985, aftef careful review of the
Township's extensive objections, dated August 14 and September 9,
to the form of Judgment, which was first served by the plaintiffs
on August 7, the Court entered Judgment establishing the fair
share, denying credits, holding the ordinance unconstitutional,
appointing a Master, and directing rezoning by October 23, 1985,
a mere four weeks after the return date of the transfer motion.
The Judgment also continues the December 11, 1984 restraints as
to ali sites found suitable by the Court, which restraints the
Township, by its transfer motion, seeks to dissblve,
notwithstanding the continuin§ validity of the Court's fair share
and other constitutional'rulings even if the case were to be

transferred.
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ARGUMENT

As will be demonstrated below, existing caselaw on
retroactivity and exhaustion, which employs the "manifest
injustice®™ language, makes numerous factors relevant to this
determination -- the age, complexity, and édvanced stage of the
litigation, the number and nature of previous determinations of
substantive issues, the relative degree of administrative and
judicial expertise on the remaining issues, whether there is a

need for development of a substantial evidentiary record, the

-prior conduct of the defendant, the likelihood that agency

determinations would differ from judiciél determinations, the
irreparabie harm that might be occasioned by the inevitable delay
attendant upon any new administrative process and that might
occur in the absence of restraints on development of limited land
resources, and, finally, the public interest in prompt resolution
of litigation. Denial of these motions to transfer is not only
consisient with the legislative intent, but necessary if it is to
be given effect, for each of the relevant factors confirms that
transfer here would be manifestly unjﬁstAto the plaintiffs and
the lower income population it represents. The Legislature
clearly intendeé that cases such as this should remain in the
courts for prompt resolution of the very few remaining issues.

To assist the Court in the determination of these transfer
motions, plaintiffs will initially outline how the statute

intends the administrative process to work and to interact with
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the litigation érocess. Then we will seek to explicate the
consequences of a "transfer" under Section 16(5)‘and, as a
result, the meaning of the "manifest injustice* standard. We
will then argue why.transfer of the litigation concerning
Cranbury, Monroe, and Piscataway would be manifestly unjust.
Finally, we will address the specific question of remedy as to

Cranbury posed by the builder remedy moratorium in Section 28 of

the Act.
I. THE STATUTORY SCHEME

A. The Administrative Process

The Fair Housing Act was enacted as "a comprehensive
planning and implementation response" to the "constitutional
obligation to provide a realistic opportunity for a fair share of

the region's present and prospéctive needs for housing for low

and moderate income families.” Secs. 2(a),(c),(d). It calls for a

centralized state-wide administrative process tq determine
housing regions, state and regional housing needs, Ané the
adequacy of local authorifies' fair share determinations and
zoning poliéies.to meet their constitutional obligation. Crucial
to its interpretation is the clear legislative intendment that
the Act be a "mechanism... which satisfies tﬁe constitutional
obligation enunciated by the Supreme Court." Sec. 3. This

statutory context is vital in light of some popular misreading of
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the Act as "saving” municipalities from Mount Laurel II. If the

Act truly did that, it would surely be unconstitutional.

To accomplish its stated goals, the statute creates a
Council on Affordable Housing (hereafter Council), which is
obligated to determine housing regions, estimate the present and
prospective need for lower income housing on the state and
regional level, adopt "criteria and guidelines" for determination
of the municipal fair share of the regional need, and then review
the adequacy of municipal "housing elements" proposed to meet the
local fair share obligation. Secs. 7(a),(b),(c), 10, 14. The
Council has no power to mandate municipal participation in the
process. Rather, a municipality must first adopt a "resolution of
participation.”" Sec. 9(a). It must then file a "housing element"
and a "fair share housing ordinance ...which implements the
housing element". Id. The housing element and ordinance may
employ a number of techniques to satisfy the fair share
obligation including high densitieé to support mandatory set-
asideé) donation of municipally owned or condemned land, tax
abatements, use of state or federal subsidies, and a regional
contribution agreement, by which the obligated town#hip
subsidizes the developmeﬁt of lower income units in another
township in'the'region to satisfy up to one-half of the sending
township's fair share. Secs. 11(a), (c),12.

Even after the township files a housing element, however, no
action need be taken by the township or the Council., If the

municipality chooses, however, it may, at any time during the
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six-year period that a housing element is in existence, "petition
the council for a substantive certification of its element and
ordinances." Sec. 13. The Council has no power to require
submission of such a petition. If no objection to substantive
certification is filed by any person within 45 days of public
notice of the petition, the Council must issue substantive
certification if it finds that the fair share plan "is consistent.
with the rules and criteria adopted by thé council and not
inconsistent with achievement" of the regional‘low income housing
need. Sec. 14(a). If the Council does not consider the plan
satisfactory, it may deny the petition or approve it on
conditions, in which case the municipality can refile its
petition within 60 days and still obtain substantive
certification. Sec. 14(b). Once certification is granted, the
municipality has 45 days to adopt its fair share housing
ordinance. Id.

If an objection is made to certification, the council shall
engagé in a "mediation and review process". Sec. 15(a). If
mediation is unsuccessful, the matter is transferre§ to the ,
Office of Administrative Law as a contested case. Sec. 15(c). The
evidentiary hearing is fo be held and the administrative law
judge's initial.decision is to be made wiﬁhin 90 days, unless the
time is extended by the Director of Administrative Law for "good
cause shown." Sec. 15(c). Thereafter, pursuant to the

Administrative Procedure Act, objections to the initial decision
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may be presented to the Council,3

which must "adopt, reject or
modify" the initial decision within 45 days or the initial
decision automatically becomes the final decision of the agency.

N.J.S.A. 52:14B-10(c).

B. Relation of Administrative Process to Litigation

The legislation recognizes both that the new administrative
process will affect pehding litigation and that administrative
decisions will be appealed to the courts for review. It thus
contains a complex series of provisions defining the
interrelationship between this new administrative procedure and
the existing judicial framework for resolving exclusionary zoning

disputes.

1. If no litigation is pending.

If no case is pending, the town may choose either to adopt a
resolﬁtion of participation or not, thereafter to file a housing
element or not, and finally to petition for certification or not,
as it wishes. If a town goes through the entire process and

receives substantive certification, then in any subsequent court

ARk hkhhkhkhkhkhhkkhhkhkhkhdhrdrhhhhdkkhhhhkhkhhhhhhhhhhhhkhkhhhdkkhhdtk

Under the Administrative Procedure Act (APA), such an appeal
goes to "the head of the agency." N.J.S.A. 52:14B-10(c). It is
unclear whether under the Fair Housing Act the "head of the
agency" would be the Council itself or the Executive Director of
the Council. The APA indicates that a multi-person body could be
the "head" because it refers to decisions by "the head of the
agency or a majority thereof." Id.
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proceeding the certification has a presumption of validity, and
the complainant has the burden of proving by clear and convincing
evidence that the local plan does not in fact provide the
required realistic opportunity for the fair share. Moreover, in
any such proceeding the Council is joined as a party with power
to present to the court its reasons for granting certification.
Secs. 18(a) and (c). If the town has not completed the
certification process but has, before suit is instituted, adopted
a resolution of participation in a timely fasion, i.e., within 4
months of the effective date of the Act, Sec. 9(a), or November
2, 1985, then a plaintiff must exhaust the review and mediation
process of the Council. Sec. 16(b).

Although Section 16 (b) says exhaustion is required before a
litigant is "entitled to a trial on his complaint", the proper
avenue for judicial review of a final administrative
determination ordinarily is by appeal to the Appellate Division.
N.J.S.A. 52:14B-14; Rule Governing Appellate Practice 2:2-
3(a)(2). Trial will occur in court, then, only if the
municipality or Council fails to meet deadlines for initiation or
completion of the administrative proceéss. For exampie; if the’
municipality does not adbpt a resolution of participation on
time, no exﬁauséion is required. Sec. 16(b). If the municipality
has timely adopted a resolu&ion of participation but fails to
file the required housing element and fair share ordinance in a
timely fashion, the exhaustion requirement automatically expires.

Sec. 18. If the muncipality has filed on time both the resolution
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of participation and the housing element, but the Council has not
completed its review and mediation process within six months of
receipt of a request by a party who has instituted litigation,
the party may file a motion in court to be relieved of the

exhaustion requirement. Sec. 19.4 In cases where review and

Fhdkkhdkdkhkkhhkdkhhhkhhdkhhhhhhhhhhhhdkhhdhhhhhhhthhkhhhhdbhhhkdkhhhhhhdbkdhdd

It is not clear from Section 19 what parts of the process
are included in the six-month limit. There are four steps in the
statute's administrative process. First, Section 15(b) requires a
meeting of the Council, municipality and any objectors to mediate
the dispute. If that fails, Section 15(c) requires transfer to
the Office of Administrative Law as a contested case, and hearing
and initial decision within 90 days unless extended by the
Director of Administrative Law for unspecified "good cause."
Third, the Administrative Procedure Act sets a 45 day limit,
again subject to extension, for "head of agency" review of the
initial decision. N.J.S.A. 52:14B-10(c). See note 3 supra.
Finally, Section 13(b) provides that "[i]ln conducting its review"
the Council may deny a petition for certification or condition it
upon changes in the housing element or ordinances, and then the
town has 60 days to refile its petition with the necessary
changes in which case the Council may still grant substantive
certification, although no time period is set for that review. It
is unclear whether the six-month limit in Section 19 on the
"review and mediation process for a municipality" refers only to
the first step -- mediation; to the first three steps, in which
case 45 days would be available for mediation; or to all four
steps, which literally could not occur within 180 days.

This uncertainty arises because the version originally
passed by the Legislature had defined a "review process" if
mediation was not successful, but specified that the "review
process" shall not be considered a contested case under the APA.
The Governor, in his conditional veto, deleted that review
process and explicitly added that if mediation fails the matter
shall be referred to the Office of Administrative Law as a
contested case. He did not, however, amend the wording of Section
19 which refers -to the "review and mediation process." The task,
then, is to give meaning to legislative intent in light of
imprecise redrafting.

We believe that the second interpretation -- that "review
and mediation process" encompasses the first three steps -- is
the most plausible because "review and mediation" is more than
simple mediation, the Administrative Procedure Act specifically
directs the head of the agency to "review...the record submitted
by the administrative law judge,"” N.J.S.A. 52:14B-10(c), 45 days
seems a sufficient time to determine if mediation will be
successful, town re-filing is optional and not part of the

initial review process, and in any case the statute should not be
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mediation requests are filed within nine months after the Act
takes effect, i.e. before April 2, 1986, the six-month completion
period does not begin to run until that date. Id. Finally, trial
would occur in court if the Council denies substantive
certification or grants it upon conditions that the municipality
does not accept. Sec. 18.5

Clearly these provisions are designed primarily as a threat,

much like the current builder's suit under Mount Laurel II -- of

a court trial leading to a judicial ruling without a presumption
of validity as to the local determinations =-- to inéure that
appropriate steps are in fact taken in a timely fashion to
resolve the dispute in the administrative forum. For this reason,
the legislation expresses a "preference," but not an absolute

requirement, for resolution of both present and future disputes

dkkdkdhhkkhkdhhkdhdkhkkhhkhkhkhkhkhhhhhhkhhhkhkhhkhkhhhhbhhhhhhkkkhkkhhkhkdhhdhdhhk
construed to provide an unworkable or meaningless time schedule.

3 The normal method for judicial review of a final
administrative decision is, as noted in text, by appeal to the
Appellate Division and ordinarily both parties to a proceeding
have the same right. However, it appears that the Fair Housing
Act denies municipalities the opportunity to go to the Appellate
Division if certification is denied or conditioned, and instead
requlres reversion of the case to the trial court. Section 16
requires exhaustion of the review and mediation process before
"being entitled to a trial on his[sic)] complaint." Section 18
specifies two situations in which the exhaustion requlrement
imposed by Section 16 automatically explres. The second is "if
the council rejects the municipality's request for substantive
certification or conditions its certlflcatlon upon changes which
are not made within the period established in this act." Sec. 18.
Thus, if exhaustion is not requlred, the litigant gets a trial on
the complaint. This provision is in accord with the direction in
Mount Laurel II that only fully adjudicated and compliant
ordinances are appealable. 92 N.J. at 214, 290, 456 A.2d at 418,
458.
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through the mediation and review process in the Act, rather than

litigation. Sec. 3.

2. If litigation was pending less than 60 days before the

effective date of the statute.

The Act treats very recently filed litigation the same as
litigation filed after the effective date of the Act. Quite
simply, if the municipality adopts a resolution of participation
within four months of the Act's effectiveness, the recent
litigant must exhaust the review and mediation process. Sec.
9(a) . No exceptions are stated in the Act, although presumably
the usual exceptions to the exhaustion requirement would be
applicable in an appropriate situation. See the Supreme Court's
most recent discussion of the exceptions to the exhaustion

requirement in Abbott v. Burke, 100 N.J. 269, 297-300 (1985). See

also Brief on Behalf of Intervenor State of New Jersey, Morris

Cty. Fair Housing Council, et al. v. Boonton Twp. et al., No. L-

5001-78 P.W. {(hereafter Brief on Behalf of Intervenor State of
New Jersey), at 69.

The rationale for this provision is, obviously; fhat
litigation that was comﬁenced because of the impending passage of
the legislation; anticipated by all after the April 22, 1985
conditional veto message of the Governor, should not thereby
avoid the intended administrative exhaustion requirement. This
provision makes perfect sense because in no case would any

determination of substance -- e.g., region, regional need, fair
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share allocation, invalidity of current zoning ordinances, site
suitability or remedy -- have been made within 60 days of filing.
Indeed, it would be an advanced case if the Answer had been filed
or initial discovery requests had been served within that time

period.6

3. If litigation was pending more than 60 days before the

effective date of the statute.

This brings us to the type of case before the Court now --
one in which the litigation was commenced prior to the eve of
legislation. As to these cases, the statute simply states that:

any party to the litigation may file a motion with the court
to seek a transfer of the case to the council. In
determining whether or not to transfer, the court shall
consider whether or not the transfer would result in a
manifest injustice to any party to the litigation.

Section 16(a).7

The Act does not state precisely what is transferred
(existing pleadings and record, prior rulings of court, power of
court £o issue interim relief, etc.) nor does it identify the

procedural consequences of a transfer. Unfortunately, the

RARRK R T AR AR R Ak h ke kkkkkkkkkkhkhhhhkrhhkkkk bk kk ek hkhkdkkhsk

There could, of course, be a case where the township's
delay in responding to a plaintiff's good-faith pre-litigation
submission had delayed the filing and service of the complaint
until the period specified in Section 16(b). In such instances,
arguably, the muncipality should not be allowed to benefit from
the more absolute terms of Section 16(b), but rather should be
forced to prove that there would be no manifest injustice under
Section 16(a) in requiring exhaustion of the administrative
process.

7 See note 1 supra.
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provisions that do exist only tend to cloud and confuse the
question.

The Act does not require a municipality in a transferred
case to petition for certification, but simply states that if the
municipality fails to file its housing element and fair share
plan with fhe Council within five months of transfer or of
promulgation of the Council's criteria and guidelines under
Section 7, whichever occurs later, "jurisdiction shall revert to
the Court." Sec. 16(a). Unlike Section 16(b), the Act does not
specify that a party may or must file a notice to request review
and mediation under Sections 14 and 15. Thus, it is unclear even
whether the provision in Section 19, peimitting a party to move
for relief from the exhaustion requirement if the process is
completed within six months of "receipt of a request of a party,"
is applicable. Thus as literally written, the statute only

8

provides that by August 1, 1986, more than 10 months after the

return date of these motions, the Council must adopt its criteria
and guidelines and that the muncipality must file a document with

the Council by January 1, 1987, containing the matters specified

*****************************************************************

The statute literally provides that the Council must adopt
criteria and guidelines within seven months after the
confirmation of ‘the last appointee or January 1, 1986 which is
earlier. Sec. 7. However, the Governor failed to meet the first
deadline in the statute and did not nominate the members of the
Council until August 29, 1985, and it is anticipated that the
Legislature will be in session only briefly between now and the
election in November. Thus, it is most unlikely that all members
will be confirmed by the end of the calendar year. We, therefore,
proceed on the assumption that the Council's obligation will date
from January 1, 1986, the later of the two days provided in the
statute.
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in Section 10.9

If the statute is read literally: a) nothing further happens
unless within the next six years the municipality determines that
it is in its best interest to petition for substantive
certification; or b) the litigant files a new lawsuit as to which
the right to request review and mediation under Section 16(b) and
the right to move in court under Section 19 for relief from
exhaustion if the administrative process is delayed clearly
attach. It is hard to imagine that the Legislature intended that,
after transfer and timely filing of a housing element and fair
share plan, either nothing would happen or the litigant would be
forced to file a brand new lawsuit with the attendant filing
costs and service delays, not to mention possible loss of vested
law-of~the-case adjudications.

The only possible ways out of this apparently inadvertent

lacuna are:

kkhkkkhkhkkhhhkhhkthkhhkhhkhhkkhhhkhbkhhhhdhhhdhhhhhkhkhhhkdhkhdhhdhhkhdhhhhbddhkddhdk

It is not clear whether a litigant would be allowed to
challenge in court the procedural adequacy of the submission in
order to invoke the reversion provision of Section 16 (a). For
example, could a court decide that a 2-page municipal submission
entitled "housing element" with single sentences under each
heading called for by Section 10 and a fair share plan that
simply states that no zoning ordinance revisions are necessary to
achieve the fair share is a "failure to file a housing element
and fair share plan" within the meaning of Section 16 (b)? Some
court review might be necessary to preserve the court's own
jurisdiction, especially if the statute is construed not to
require a town that gets a transfer to petition for substantive
certification and not to permit a litigant to request review and
mediation with the attendant time limit and avenue for relief
under Section 19, issues discussed hereafter in text.
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1) for the Court to construe a municipality's motion to
transfer under Section 16(a) as rendering the timely filing of
its housing element and fair share plan the equivalent of a
petition for substantive certification of that element and
plan;10 or

2) to construe Section 16 (a) as conferring upon the
élaintiff in a transferred action the same right to request
review and mediation as is explicitly afforded plaintiffs in
Section 16(b). |

The former approach seems less plausible becauée nowhere
else does the Act mandate filing of a petition for certification
or provide a penalty for not filing. The second approach makes
more sense because the statute already explicitly grants a
litigant who is forced to exhaust administrative remedies under
Section 16(b) a right to request mediation =-- indeed the Section
requires such a request -- and provides a remedy if the mediation
process is not completed in a timely manner. Sec. 19.

Moreover, the second interpretation has some textual
support. Section 15(a) specifies that the Council must engage in
the mediation and review process either if an objection is filed
to a petitiqn for certification or "(2)if a request for mediation

and review is made pursuant to section 16 of this act." (Emphasis

added.) The failure to limit the citation to 16(b) suggests that

ktkhhkhhkhkhkkhhkhhkhhhkhkkhdhhhhhhhhhhkhkhhhhkhhkhhhhkkhhhhkhkhkhkkhhhkkhkhkkkkk

In its brief in the consolidated Denville cases, received
just before the filing of this brief, the Attorney General adopts
this interpretation. Brief of Intervenor State of New Jersey, at
66.
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the Legislature may simply have inadvertently omitted recitation
in 16(a) of the right to seek mediation that is expresssly stated
in 16(b). The Legislature's ability to make precise subsection

citations is shown by the Assembly amendment to Section 16 (b)

11

itself. In addition, as noted earlier, Section 16(a) is in fact

listed simply as 16 in the enacted version of the statute.

Although the second approach -- reading Sections 15 (a) (2)
and 16(a) to give litigants in transferred cases the right to
request mediation and review -- seems more logical, it would
force the Court to confront a further interpretation problem
created by the inconsistent timetables established by Sections 16
and 19. Under Section 7 and 16, the Council has seven months from
the date of the last appointee's confirmation or January 1, 1986,
whichever is later, to promulgate its criteria and guidelines and
a municipality allowed to transfer a case must file its housing
element and fair share plan within five months from that

promulgation. Most likely, these dates would be August 1, 1986

12

for promulgation and January 1, 1987 for town filing. If a

request for mediation and review could then be immediately

13

filed,"” the Council would have at least six months, or until

Iy R R R R R R R R R R R R R 3 R A s XXX XX XXX XSS S22 2 2 0 2 2 2 )
See note -l supra.

12 See note 8 supra.

13 Ordinarily, a town must provide public notice when filing
a petition for certification and the Council must allow 45 days
for objections to be filed. Sec. 14. It is unclear whether ?his
additional 45-day delay would be required when a formal petition
is not required and the Council already has an objector in the
form of the transferred litigant. Under the Attorney General's
view, see note 10 supra, there would be a 45-day publication

period after the filing of a housing element in a transferred
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July 1, 1987, to complete that process. See note 4 supra for the
question of what parts of the administrative process are within
the "review and mediation process"™ to which the six-month limit
applies. But if Section 15(a) (2) and 16(a) were read to permit
plaintiffs in transferred cases to seek mediation and review and
then invoke Section 19 relief in case of delayed administrative
processing, it would appear that the provision in Section 19,
which specifies that the six-month period for relief from the
exhaustion requirement begins to run nine months from enactment
of the Act for cases in which the request is filed within that
nine month period, should apply. If that were the case, a
transferred plaintiff's motion for Section 19 relief from
exhaustion could be filed by October 2, 1986, 15 months (nine
months plus six months in the administrative process) from the
Act's effective date, which would be almost a full three months
before the town's housing element is even due to be filed under
Section 16(a) and nine months before the Section 19 motion could
even be brought under that approach.

Whatever the resolution of this quandary, one thing is quite
clear -- the absolute minimum time that would be expended before
any action is required Sefore the Council for transferred cases
is October 2, 1586, more than 1 year from when this transfer
motion is to be heard. Even under that scenario, however, the

court hearing the Section 19 motion would have discretion to deny

LA 22222 R R 22222222 2222 2 2 X222 222222 222222 X 22X 22 2R 2R A 22X
case. Brief of Intervenor State of New Jersey, at 66-67.
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relief from the exhaustion requirement, simply allowing more
extended mediation and review proceedings, or, indeed, resolving
the above quandary in the municipality's favor by allowing until
July 1, 1987, 21 months from now, when the motion for Section 19
relief could be brought under the alternative timetable of
Section 16(a). Even if the administrative process were completed
in October 1986, but the Council denied or conditionally approved
certification, the municipality would have another 60 days to
refile and then the Council would have some unspecified
additional time to review the new filing. Sec. 14(b). Thus, under
any realistic view of this statute, a transfer now would mean a

delay at least until some time in the first half of 1987.14
12222 222222222222 XXXXXXXL 222 2SRRI S22 2 RS2 2R R R 2R 222222
In its brief in the consolidated Denville cases pending
before Judge Skillman, the Attorney General urges the Court
simply to ignore the second sentence of Section 19 and to apply
the longer Section 16 timetable to transferred cases. Because the
State considers the bringing of a motion for transfer as the
equivalent of petitioning for certification when filing a housing
element, see note 10 supra, it adds the 45-day publication period
in Section 14 to the Section 16 timetable. See note 13 supra.
Under the State's view, then a Section 19 request for relief from
a delayed administrative process could not even be brought until
August 15, 1987, nearly two years from now.
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II. THE CONSEQUENCES OF TRANSFER AND THE MEANING OF MANIFEST
INJUSTICE

Even if it were clear what procedural steps could or would
occur upon transfer, and under what time limits, it is important
to consider what substantive proceedings would occur after
transfer to determine whether the transfer would be manifestly
unjust. Clearly, in a case brought within 60 days of the Act's
effectiveness, in which exhaustion is always required and no
substantive determinations have yet occurred, the entire case

with all issues will be before the Council. But in older cases,

where substantive determinations may already have occurred and

substantial evidentiary records already compiled, one needs to

determine what issues and materials would be before the Council

upon transfer.15

khhkhkhkhkhhkddhhhkhkhhkhhkhkhhhhhhkhhhbhkhhhhhkhkhhhkhhhkhhhhhhhhdhhhhhkhhkkhkhkhkhkhkhkdk

We note that, in a technical sense, transfer is not
literally possible at this time, because there is no Council, the
Governor having only recently nominated and the Senate not yet

‘having considered any members, and there are no offices available

nor employees empowered to take custody of the materials, not to
mention process the case. The motion to transfer the case is thus
literally premature. If the Court had not deferred setting a date
for the compliance hearing in Cranbury and if restraints were not
in effect as in Piscataway, we would -have urged the Court to deny
the motion as premature and continue with proceedings in court
until a Council that could act upon a transferred case exists.
Under the circumstances, we agree that prompt determination of
these motions is crucial.

Should the Court be inclined to grant transfer, however, we
would argue that transfer could not take effect and, thus, that
the Court would have continuing jurisdiction and an obligation to
move forward with the normal proceedings until, at a minimum, the
Council's members are all confirmed, employees appointed and
offices established, and, thus, a transfer to the Council is at
least literally feasible. Under this view, the compliance hearing
in Cranbury should in any case go forward, the Master's report in
Monroe would still be due on October 7, and Piscataway's
compliance plan would still be due on October 23, for it would be



A. The Consequences of Transfer

Two major options exist: eithef the Council starts over and
the Council redetermines everything without regard to the prior
court record and the rulings that constitute the law of the case,
or the Council is empowered ohly to deal with those issues in the
case that remain unadjudicated at the time of transfer and to
resolve them in light of the existing record and prior rulings.
Plaintiffs do not think it crucial for the Court to.decide this
important statutory construction issue in this case because, as
argued below, it is clear that a transfer of any part of this
litigation would, under either view of the subsequent proceeding,
be manifestly unjust to the class of lower income households
which is the affected "party" to this litigation. Nevertheless,
we believe that the history, structure and language of the Act,
when read against existing law, indicate that if a case with
prior substantive rulings could be transferred at all, the
Council could determine only the issues remaining at the time of
transfer.

The issues of what happens after transfer and what is
manifest injustice precluding a transfer are obviously

interwined. Plaintiffs believe that the caselaw compels the

Rk krhkkk kA h kR kA ARk h kb k kA hhrhhhkkkkkkkk
manifestly unjust to refer plaintiffs, especially ones on the

verge of obtaining a final judgment after 11 years of litigation,
to a nonexistent remedy.
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conclusion that it would be unlawful and manifestly unjust to
require é’litigant, who has through extended and expensive
litigation produced a substantial evidentiary record and secured
settled rights through adjudication of key issues on liability or
remedy, to begin anew before a newly created administrative
tribunal. From this one could conclude either: a) that the
statute bars transfer of any case in which adjudication of a key
issue of liability or remedy, such as municipal fair share or
ordinance invalidity, has-been completed; or b) that transfer is
not totally barred in such cases but upon transfer those rulings
may not be reopened and the earlier record is controlling. If one
adopts the latter view, then one must consider whether it would
be manifestly unjust to transfer (with extended delays) such an
extensively litigated case even though the new administrative
agency would have very limited expertise and could address only
unresolved disputes in light of the existing record and law of
the case.

Resolution of these related issues depends primarily.upon
the interaction and impact of two strands of existing law that
employ the "manifest injustice" standard -- the law oﬁ when new
statutes may be applied.retroactively and the law on exhaustion
of administratiQe remedies in prerogative writ actions -- as well

as the related law concerning primary jurisdiction.16

Ak khkhkkhh kAR Ak A R AR SRR AR ARk hk ke hhkhhhkhkhkhhhhhhhhkhhhhhkbhkhbrkhd

Although the law of primary jurisdiction does not directly
use the language "manifest injustice,” it is essential to
consider it both because of its close relationship to the
exhaustion requirement and because it is directly applicable to
the situation before the court in a transfer motion, as explained
below.
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B. Caselaw Relevant to Manifest Injustice

1. Retroactivity law

"The courts of this State have long followed a general rule
of statutory construction that favors prospective application of

statutes." Gibbons v. Gibbons, 86 N.J. 515, 521 (1981). There

are, of course, exceptions where the Legislature has expressly
stated an intent to appiy it retroactively, or where it has done
so implicitly because "retroactive application may be necessary
to make the statute workable or to give it the most sensible
interpretation.” Id. at 522. Likewise, retroactive effect is
generally given to a statute that is ameliorative or curative,
for example, in reducing the maximum period of detention, or
because of the reasonable expectation of the parties. 1d. at 522-
23, Finally:
[E]lven if a statute may be subject to retroactive
application, a final inquiry must be made. That is, will
retroactive application result in "manifest injustice" to a
party adversely affected by such an application of the
statute? The essence of this inquiry is whether the
affected party relied, to his or her prejudice, on the law
that is now to be changed as a result of the retroactive
application of the statute, and whether the consequences of
this reliance are so deleterious and irrevocable that it
would be urnifair to apply the statute retroactively?
1d. at 523-24. Because of the preference for prospective
application and the likelihood that retroactive application would

prejudice settled expectations reasonably relied upon, courts

hhkhhkhkkkhhhhhkkkkhkhhkhkhhhhhhkhkhhhhhhhkhkhkhhhhbhhhhkhkhhhkhkkdkrhhhrd
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generally apply procedural rules retroactively, but rarely apply
substantive changes retroactively to disrupt vested rights. See,

e.g., Farrell v. Violator Division of Chemetron Corp., 62 N.J.

111,'299 A.24 394 (1973); Feuchtbaum v. Constantini, 59 N.J. 167,

280 A.24 161 (1971); Townsend v. Great Adventure, 178 N.J. Super.

508, 429 A.2d 601 (App. Div. 1981); Newark v. Padula, 26 N.J.

Super. 251, 97 A.24 735 (App. Div. 1953); 2 SUTHERLAND, STATUTES

AND STATUTORY CONSTRUCTION Secs. 41.04, 41.06 (4th ed. 1973).

2. Exhaustion of Administrative Remedies

The Supreme Court has also clearly ruled that "the
preference for exhaustion of administrative remedies is one 'of
convenience, not an indispensable pre-condition.' ... In any case
amenable to administrative review, however, upon a defendant's
timely petition, the trial court should consider whether
exhaustion of remedies will serve the interests of justice."

Abbott v. Burke, 100 N.J. 269, 297 (1985). The interests

furthered by an exhaustion requirement are:

(1) the rule ensures that claims will be heard, as a
preliminary matter, by a body possessing expertise in the
area; (2) administrative exhaustion allows the parties to
create a factual record necessary for meaningful appellate
review; and (3) the agency decision may satisfy the parties
and thus obviate resort to the courts.

Id. at 297-98. However, as the Court in Abbott and earlier
exhaustion cases explained:
[tlhe exhaustion doctrine is not an absolute. Exceptions
exist when only a question of law need be resolved ... when

the administrative remedies would be futile ... when
irreparable harm would result... when jurisdiction of the
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agency is doubtful... or when an overriding public interest
calls for a prompt judicial decision.

I1d. at 298.

The Supreme Court has summarized this set of doctrines
concerning administrative exhaustion in a court rule regarding
exhaustion in actions in lieu of prerogative writs, the form of

action in which almost all Mount Laurel lawsuits have been
17

brought:

Except when manifest that the interest of justice requires
otherwise, actions under R. 4:69 shall not be undertaken as
long as there is available a right of review before an
administrative agency which has not been exhausted.

R. 4:69-5,

3. Primary Jurisdiction

Probably even more pertinent to the present situation than
the caselaw on exhaustion of administrative remedies is the
related doctrine of primary jurisdiction:

The doctrine of primary jurisdiction, like the rule
requiring exhaustion of administrative remedies, is
concerned with promoting proper relationships between the
courts and administrative agencies charged with particular
regulatory duties. "Exhaustion" applies where a claim is
cognizable in the first instance by an administrative agency

khhkdkhkhkhhkhkhkhhhhhhhhhhhhkhhhkhkdhhkhdhkdhhkhhhhhkhhhhhhhhhddhbhkhhhhdkdhhhkdhhdhk

By a fluke of history, this action, Urban League v.
Carteret, was actually brought as an equity action in Chancery,
rather than -as an action in lieu of prerogative writ.
Nevertheless, because almost every case since Mount Laurel II,
and most before it, have been brought in the latter mode, it is
reasonable to assume that the Legislature was thinking about the
rules relevant to that mode in adopting the "manifest injustice"
language. Of course, whatever interpretation of the "transfer"
and "manifest injustice" provisions prevails, clearly it must
apply to all pending actions without regard to the form in which
they were brought.
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alone; judicial intereference is withheld until the
administrative process has run its course. "Primary
jurisdiction," on the other hand, applies where a claim is
originally cognizable in the courts, and comes into play
whenever enforcement of the claim requires the resolution of
issues which, under a regulatory scheme, have been placed
within the special competence of an administrative body; in
such a case the judicial process is suspended pending
referral of such issues to the administrative body for its
views.'

... We do not imply that the agency may enlarge or
contract the legal rights of the parties. When the legal
rights of parties are clear, it is unjust and unfair to
burden them with an administrative proceeding to vindicate
their rights. New Jersey Civil Service Ass'n v. State, 88
N.J. 605, 613 (1982); cf. Farmingdale Realty Co. v. Borough
of Farmingdale, 55 N.J. 103, 112-13 (1969) (taxpayer whose
building had been taxed twice could recover refund without
exhausting administrative remedies); Nolan v. Fitzpatrick, 9
N.J. 477 (1952) (exhaustion of administrative remedies not
required when sole issue is county's legal duty to
appropriate funds for commission).

Boss v. Rockland Elec. Co., 95 N.J. 33, 40 (1983).

In Boss, the Court found that the Board of Public Utility
Commissioners had a direct statutory mandate and substantial
administrative expertise on the very factual issue before the
Court and that this issue required development of a substantial
evidentiary record before determination. The Court thus directed
the trial court to refer those factual issues to the Board,
leaving undisturbed pending final disposition the trial court's
previous preliminary injunction to pfeserve the status quo.

The approach taken in Boss is also consistent with the State
Agency Transfer Act, N.J.S.A. 52:14D-1 et seq., which provides
for inter-agency transfers. Indeed, the Act specifies that a
transfer does not undo previous actions of the original

decisionmaker: "The transfer shall not affect any order... made
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:
|
such orders... shall continue with full force and effect until .

...by the agency prior to the effective date of the transfer; but

amended or repealed pursuant to law; ... nor shall the transfer
affect any order or recommendation made by, or other matters or
proceedings before the agency." N.J.S.A. 52:14D-6,7.

The doctrine of primary jurisdiction is more directly
applicable here than that of exhaustion of administrative
remedies for the simple reason that Section 16 (a) expressly
contemplates transfer of an existing action from a court, which
the Act does not deny has had primary jurisdiction until now, to
an administrative agency, and for reversion of jurisdiction to
the court should the administrative proéess not be pursued or
completed in a timely fashion. Section 16(b), in contrast,
expressly refers to exhaustion of administrative remeides because
it addresses cases not yet filed, or only filed in anticipation
of the requirement's imposition. Indeed, as initially written,
Section 16(a) required "no exhaustion of the review and mediation
procedﬁres"'unless the specified détermination was made, but the
language was changed, pursuant to the Governor's copditional
veto, to eliminate all references to -"exhaustion" and the

subsection now speaks only of "transfer".

C. The Meaning of Manifest Injustice

It is against this substantial background of well-

established law that one must view the statutory language barring
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"transfer" of a "case" that would cause "manifest injustice."

1. Cases in which substantive determinations have alreédy
been made.

First, it seems clear that the Legislature did not intend
retroactive impairment of vested substantive rights. The statute
does not directly determine regions, regional need, municipal
fair share, or the adequacy of compliance plans. Rather, it
creates a procedure, with a few basic guidelines, and directs the
Council to come up with criteria to be used to gauge municipal
determinations. It does not reject‘any particular court ruling or
definition of fair share. It does not purport to impose a new
one. It does not require all pending cases to be sent to the
Council for such a determination, but only those brought on the
eve of legislation ~- in which almost certainly no substantive
rulings will have been made. Rather, it clearly leaves
jurisdiction in the court to exercise discretion as to which
cases that are older, including those that have already been
partially adjudicated by the Court, are to be transferred. In
exercising this discretion, courts should look to the long-
standing rule that statutes are genefaily'not to be applied
retroactively and especially not to disrupt vested rights to the
prejudice of parties who have reasonably relied on existing law.
Likewise, under the doctrine of primary jurisdiction "when the
legal rights of parties are clear, it is unjust and unfair to

burden them with an administrative proceeding to vindicate their
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rights." Boss, supra, 95 N.J. at 40. Thus, plaintiffs submit that

Section 16 (a) must be construed to bar transfer of any case in
which judicial determination of litigants' rights have been made
-~ i.e. law of the case created -- as to any of the key issues --
region, regional need, fair share allocation methodology,
municipal fair share, invalidity of existing zoning ordinance,
site suitability, or overall remedy.

This conclusion is bolstered by Rule 4:25-1(b), the rule
concerning pretrial orders, which is one of the few other places
in which the civil law in New Jersey relies on the "manifest

injustice" standard.18

The rule provides:

When entered, the pretrial order becomes part of the
record, supersedes the pleadings where inconsistent
therewith, and controls the subsequent course of action
unless modified at or before the trial or pursuant to R.4:9-
2 to prevent manifest injustice.

Clearly the purpose is to insure that no new claims or defenses
are raised once the trial is underway. Rule 4:9-2 simply permits
issued not raised by the pretrial order that "are tried by
consent or without the objection of the parties" to be treated as
if they were raised in the pretrial order. Thus, as in
retroactivity and exhaustion law, the "manifest injustice"

standard is meant to prevent forcing a party to relitigate or to

*******************************************.**********************

The term is also used in Rule 3:21-1, concerning
withdrawal of guilty pleas, and in caselaw construing 3:22-1
.relating to petitions for post-conviction relief. See, e.g.,
State v. Cummins, 168 N.J. Super. 429, 433 (Law. Div. 1979).
Because of the substantially different policies and consequences
applicable in the criminal context, we do not believe that the
use of the term in that context has much significance for the
issues before this Court.

10

20

30

40

50



.10

20

30

40

50

76a

-37-

litigate additional issues once the case has been defined and
adjudicated. Quite simply, transfer of cases already tried is
fundamentally and manifestly unjust.

\ Indeed, this interpretation is directly consonant with the
primary purpose of the Fair Housing Act -- to permit
municipalities to comply voluntarily with their constitutional
obligations, thereby maximizing respect for local home rule
decisionmaking, with the threat of judicial intervention should
they fail. Yet before cases, certainly those as complex as this
one, are tried, there is always a substantial opportunity for
negotiation, settlement and hence voluntary compliance on terms
within the towns' control. This Court has already twice stated in
print that it will be flexible in its fair share number and in
phasing, and will temporarily stay builder remedy suits, if a
township would voluntarily settle before or immediately after

suit. J.W. Field Co., Inc., et al. v. Township of Franklin, et

al., No. L-6583-84 PW (Jan. 3, 1985), slip op. at 8-12; The Allan

Deane Corp. v. Township of Bedminster, No. L-36896-70 P.W. (May

1, 1985), slip op. at 4-5. Indeed, this Court has a;ready
demonstrated just such flexibility with regard to othér towns in
this litigation which wére interested in settling. But, once a
town has foregoﬁe the opportunity for voluntary settlement and
proceeded to trial, there is no reason to transfer the case so
that it can try voluntary compliance.

In the alternative, if the Court were to reject this view

and find that transfer is permitted even though substantive
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determinations have been made, any transfer must, to prevent
impairment of vested rights, be expressly limited to
determination of the issues remaining unresolved at the time of
transfer, in light of the existing record and prior court
rulings.19

If one adopts the latter approach -- that the transfer of
cases with substantive adjudications is permitted by Section
16(b), although limited to the resolution of the outstanding
issues in light of theAexisting record -~ the Court would still
have to consider whether it would be manifestly unjﬁst to apply
the new administrative procedure to the few remaining issues in
old and mostly adjudicated cases.

The Gibbons standard of manifest injustice used by the Fair
Housing Act explicitly contemplates that injustice and unfairness
can flow from procedural delay as well as substantive changes in
the rules. One of the prominent cases relied upon by Justice
Pashman in Gibbons to describe manifest injustice in the setting

of retroactivity was Kruvant v. Cedar Grove, 82 N.J. 435 (1980),

~a land use case very similar to some of the experiences in the

Urban League litigation. In Kruvant, .a variance had been sought
for a multi-family development in a single family zone that the

court found to be unsuitable for single family development. After

Y i I I I I R e R Y L R R ST LR L

This interpretation coincides with the common sense meaning
of transfer. When referring to transfer of a case, one does not
normally think of merely transferring an empty file folder but
rather of transmitting all documents in the record. See also
N.J.S.A. 52:14D-8("All files, books, papers, records... are
transferred to the agency to which such transfer is made.")
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eight years, four trials, and three ordinance amendments that the
trial court characterized as "repeated improper zoning," id. at
444, 414 A.24 at 13, the Supreme Court concluded that the
municipality simply did not want this multi-family housing and
that the trial court properly ignored yet another zoning
amendment, which had been adopted after the expiration of a 90-
day deadline set by the trial court for final municipal action.
The Court noted that normally the time of decision rule requires
courts to apply the law in effect at the time of the judicial
hearing if the Legislature indicated that the modification was to
be applied retroactively to pending cases. Id. at 440. But the
Court explained: |
However, the principle is not inexorable. . . . Where a
court has set a reasonable time limitation within which a
municipality must act and that condition has not been met, a
municipality may not simply ignore a court order and
interfere with the judicial process. . . . In view of the
extended proceedings, the unquestioned propriety of the
trial court's 90-day restriction, and the property owner's
satisfaction of the requirements for a variance, the
equities warrant and judicial integrity justifies the

inapplicability of the time of decision rule. Cf. Oakwood at
Madison v. Madison Tp., 72 N.J. 481, 549, 550 (1977).

Id. at 442, 445, 414 A.2d at 12-13, 14.

Thus, it is clear that the defendant's conduct iﬁ the period
preceding the transfer ﬁotion, including particularly delays
needlessly incu£red,and court orders improperly ignored, must be
considered by the court in determining whether the equities and
judicial integrity justify imposition of a newly enacted

procedure upon a protracted and nearly completed action.
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2. Cases in which development restraints will be needed
pending final determination.

In addition to considering the problem of existing
substantive adjudications and defendant conduct and delay, a
court deciding whether transfer would be manifestly unjust in a
particular case must consider the various other factors addressed
in determining whether to excuse exhaustion or avoid transfer to
an administrative agency with primary jurisdiction: whether the
administrative agency has particular expertise concerning the
issues to be resolved, whether the agency decision may satisfy
the parties and thus obviate resort to the courts, whether only
questions of law remain to be resolved, whether there is a need
to create a substantial evidentiary record and make extensive
findings of fact for appellate review, whether the administrative
remedies would be futile under the circumstances, whether

20 whether an overriding

jurisdiction of the agency is doubtful,
public interest calls for a prompt judicial decision, and whether
irreparable harm would result.

Before seeking to apply these factors to Cranbury, Monroe,
and Piscataway, it is important to e#piicate one aspect of the

last factor -- the risk of irreparable harm during the

administrative process. Mount Laurel courts have recognized that,

at times, the dwindling supply of vacant land or of sewerage

khkkhkhkkhkhhh kAR ke hkkhkkhhkkhhhhhhhhhdkhdhdhhhhhhhhkhhkhkhdddhks
See pp. 34-39 supra for discussion of whether the Council

has any jurisdiction over court cases in which substantive
rulings have already been made.
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capacity requires interim restraints to insure that the
municipality will be able to implement the compliance remedy
ultimately ordered by the Court, that is, to prevent irreparable
injury to plaintiff's probable right to rezoning of sufficient
land to insure a realistic opportunityifor construction of lower
income housing. In this very action, for example, this Court has
entered such restraints in Piscataway and South Plainfield and,
to a lesser degree, in 0ld Bridge. Should the Court conclude that
transfer of this or any similar litigation were appropriate inr
general under the standards set forth by the retroactivity and
exhaustion caselaw, it would still have to determine whether the
court retains jurisdiction to continue its restraining order
pending final administrative determination.

Courts hearing appeals from final administrative
determinations clearly have power to provide interim relief
pending the conclusion of the judicial review process. Rule 2:9-7
specifically grants such power to the Appellate Division both in
appealé as of right from final agency decisions, governed by Rule
2:2-3(a) (2), and in cases in which permission is sought to appeal

interlocutory administrative decisions under Rules 2:2-4 and 2:5-

6. See also Sampson v. Murray, 415 U.S. 61, 73-74 (1974);

Scripps-Howard Radio, Inc. v. FCC, 316 U.S. 4 (1942). In

addition, in extraordinary cases, a court may enjoin an

administrative proceeding. Rule 4:52-6 and Mutual Home Dealers

Corp. v. Comm'r of Banking and Ins., 104 N.J. Super. 25 (Ch. Div.

1968) . The rules do not directly address, however, whether courts
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may enjoin defendants to maintain the status quo pending
completion of an administrative process.

Both logic and caselaw indicate that courts should have the
power to do so. If a reviewing court can grant interim relief
pending its review of a final or interlocutory administrative
decision, to insure that its final decision will be effective and
meaningful to the prevailing party, then it would appear logical
that it should also have power to grant such relief pending
completion of the administrative process. If the municipality
does not file its housing element and fair share plan on time or
the review and mediation process takes too long or if the Council
denies or conditions certification, a transferred case will

21 Thus, it would appear logical that

revert to the trial court.
the trial court should have authority to issue temporary
restraints to prevent irreparable harm to the plaintiff obligated
to exhaust the new administrative remedy.

In Boss v. Rockland Electric Co., supra, the New Jersey

Supreﬁe Court expressly left in effect, pending completion of
administrative factual determination of the scope of an electric
utility's easement, a trial court's preliminary injunction
against the removal of frees from the affected property that had
been issued 3 1)2 years before the Supreme Court's opinion. 95
N.J. at 33, 37, 42-43. Likewise, the federal Supreme Court, in

FTC v. Dean Foods Co., 384 U.S. 597, 599-601 (1966), held that

Ak Ak kR ko kkhhkhhkhkhhhhhhhhhhkddkhhhkddkhhhdhhhkhkrkhkbdhkk

% %
21 See discussion at pp. 16-18 supra.

10

20

30

40

50



10

20

30

40

50

82a

-43-

the court with ultimate jurisdiction to review the agency's
orders had power to grant a temporary injunction to prevent
disappearance of one of the entities whose merger the agency
sought to challenge, because the disappearance would have
rendered the agency and the court "incapable of implementing
their statutory duties by fashioning effective relief." Sampson
v. Murray, 415 U.S. 61, 76-77, 84 (1974).

The Fair Housing Act does not directly address the point and
it appears to have inténded that transfer divest a court of all

jurisdiction.22

But the fact that the administrative process was
designed as "a comprehensive planning and implementation response
to this constitutional obligation,” Sec. 2(c), suggests that the
statute could be read to permit such court restraints if transfer
were imposed.

However, court restraints against any construction on most
vacant sites pending conclusion of a two-year administrative
process could raise significant "taking" questions. The
landowners would be unable to take advantage either of permitted
uses under the existing zoning or of the proposed rezoning to
comply with the constitutional obligation. Having no economically
meaningful option for the land, they would be able to argue that

the regulatory process had amounted to a taking of their 1land.

See, e.g. Lomarch v. Township of Englewood 51 N.J. 108, 237 A.2d4

kkhhkhhhkhkhkhkkdkhhhhhkhkhhhhhhhhhkhkhhhhhkkdhhhhkhkhhhkhhkhkhhhhkhrhhkkkkkdhddkdkdk
Section 16 (a) states that if the municipality fails to

file its housing element on time, "jurisdiction shall revert to
the court."
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881 (1968) (one year public reservation of sites within
development amounts to a compensable taking of an option to
build). Yet a court injunction creating a compensable taking
would appear inconsistent with the direct legislative mandate
that "Nothing in this act shall require a municipality to raise
or expend municipal revenues in order to provde low and moderate
income housing." Sec. 11(d).

To avoid the risk either of irreparable harm to the
plaintiff and nullification of the agency's mandate or of
creating a compensable taking through an extended moratorium on
construction, the court should rule that transfer is always
barred if a temporary restraint against development is in effect
or would be required pending completion of the administrative

process.
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III. IT WOULD BE MANIFESTLY UNJUST TO TRANSFER THE CRANBURY,
MONROE OR PISCATAWAY PORTIONS OF THIS 11-YEAR OLD CASE, BECAUSE
THE SUPREME COURT HAS ALREADY AFFIRMED THE RULING OF LIABILITY,
THIS COURT HAS CONCLUDED ALL BUT THE FINAL STEPS IN DETERMINING
THE PROPER FORM OF ZONING ORDINANCES NEEDED TO COMPLY, AND THE
SUBSTANTIAL DELAY NECESSARY FOR ADMINISTRATIVE RESOLUTION OF THE
REMAINING ISSUES WOULD SERIOQUSLY JEOPARDIZE THE VESTED RIGHTS OF
THE PLAINTIFFS AND NEEDLESSLY PROLONG BROAD-SCALE RESTRAINTS IN
PISCATAWAY

A. Manifest Injustice Relevant to all Towns

Based upon the interpretation of the statute set forth
above, the Court should deny the motions to transfer outright for
two separate reasons. As argued above, no case in which judicial
adjudications of liability or remedy have already been made and
no case in which interim restraints against development must be
continued or imposed pending the extended administrative process
may be transferred under Section 16(a) of the Fair Housing Act.
Here, the Court has already adjudicated plaintiffs' rights as to
region, regional need, fair share, ordinance invalidity, and as
to Pi§cataway, site suitability and appropriate densities for
rezoning. Moreover, because of the limited vacant land remaining
in light of Piscataway's actions since the July 1976 Judgment,
the Court has already fﬁund it necessary to restrain development
in Piscataway aﬁd continuation of such restraints would be

essential to preserve any Mount Laurel opportunity.

There is, moreover, a third reason peculiar to this
litigation. The "case" in which the litigation concerning

Cranbury, Monroe and Piscataway has occurred, Urban League, et
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al. v. Mayor and Council of Carteret, et al., No. C4122-73, is a

single judicial action involving originally 23 municipal
defendants and at present eight, including Cranbury, Monroe and
Piscataway, as to which no final judgment has been entered.
Although the statute expressly permits "any party to the
litigation" to file a motion, the transfer is of "the case," not
just some part of, or a few litigants in, the case. The
Legislature, in drafting that language, clearly was contemplating
litigation against a single town, even if involving consolidated
actions brought by more than one builder, a form common to all

post-Mount Laurel II litigation. Thus, the court should rule that

transfer of a multi-municipality Mount Laurel action is not
3

possible under 16(a).2
If transfer of this case were considered possible, then the
Court would have to consider, and allow the plaintiffs to
address, the manifest injustice factors as to all eight remaining
townships, including those that are not seeking or planning to

seek transfer, some of which might well consider transfer a

24

manifest injustice to themselves. In addition, the Court would

have to hear from and consider the impact upon the numerous other

parties whose litigation has been consolidated with the Urban

khkkhkhkdkhkhkhkdhhhhhhhhhhhkhhkhhhhhhhhhhkdhhdhrhhhkhhhhkhdkhkhkkhhkhkhhdhkhddd

23 It is possible that this case is the only remaining multi-
defendant Mount Laurel action. We understand that only Denville
is still an active defendant in the Public Advocate's Morris
County suit which originally included some 27 municipalities.

24 To date, only Cranbury, Monroe, Piscataway, and South
Plainfield have sought transfer; some town councils have already
affirmatively decided not to seek transfer. .
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League case and thus would be transferred under the "fusion"
doctrine of consolidation. PRESSLER, Current N.J. COURT RULES,
Comment R. 4:38-1, Alternatively, the Court would have to
construe the statute to allow transfer of portions of a
litigation relating to several municipalities if the Court
considers severance of all the other cases and of co-defendants
to be appropriate at the time of the transfer motions. Judge
Furman, after an evidentiary hearing, already denied defendants'
motion for severance before the first trial in this case. This
Court had given no consideration to severance, and no defendant
had sought it, prior to this motion, presumably because of the
accumulated familiarity and expertise that this Court has
developed concerning this case and because of the potential
interrelationship of compliance plans in neighboring towns.25 In
any case, we believe severance of Cranbury, Monroe and Piscataway
is inappropriate for all the reasons set forth below, which
establish that transferring the litigation as to them would be a
"manifést injustice.”

There are, as noted, numerous factors relevant_to a

determination of "manifest injustice," almost all of which apply

AR Ak AR R R Ak kAR AR AR AR R R AR ARk Rk kA ko kkkkkkhhkkhkhhkhd ko

25 For example, neighboring towns may have concerns with the
impact of high density developments along common roads or
adjoining neighborhoods. If litigation concerning two such towns
were severed through transference of one to the Council, either
the other town would be prejudiced by judicial inability to
consider such factors, or the transferred town would have to seek
intervention in the litigation or the litigating party would have
to seek intervention before the Council, thereby needlessly
burdening the two decisionmaking forums and defeating the purpose
of severance/transfer.
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to these three municipalities, as set forth individually below.
But these individual discussions must be viewed in the context of
two overriding common factors: the age, complexity and present
stage of the litigation, and the delay necess;;ily attendant upon

In comparison to cases more recently filed, the Urban League
litigation has been at the ieading edge of every legal

development in the field of exclusionary zoning, both before and

after Mount Laurel II, and it has been concomitantly complex,

time-consuming and expensive. In Kruvant, supra, the Supreme

Court recognized that after eight years of intransigent
resistance to implementation of an altogether reasonable trial
judgment, further delay would in effect defeat plaintiff's

meritorious claim. The Urban League litigation has involved much

more difficult legal issues than Kruvant, and its extended
history has allowed the municipalities, particularly Piscataway,
much greater opportunity to "win" by irretrievably altering its
land use patterns to perpetuate exclusion. Moreover, as in
Kruvant, this case has "been tried to the point of exhaustion.”

414 A, 2d at 3. A fortiori, there would be manifest injustice in

allowing the 11 years of Urban League litigation agaihst these
three towns, which can cbme to an end shortly, to stretch for
years more in tﬁe Affordable Housing Council.

Any case transferred now wouid face substantial delay, for
delay is not only an inherent part of any new system and but is
mandated here by the statutory structure. In addition, the

Affordable Housing Council will likely be confronted with a large
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initial docket of cases, both transferred and new, which will
create an instant backlog and make even further delays all but
inevitable. Whatever the equities in requiring substantial delays
in other cases, it cannot be that the oldest, largest, most
complex and most extensively litigated of the remaining cases

should be subjected to yet another round of delay.

B. Manifest Injustice in Transferring Cranbury

- Application of these standards requires denial of Cranbury's
motion to transfer. The Cranbury "case" has been fully tried
twice, once 9 years ago, leading first to a Judgment unanimously
affirmed as to liability by the state Supreme Court nearly three
years ago, and then to a second Judgment over a year ago
confirming that the Township's post-affirmance revision of its
zoning ordinance was unconstitutional and setting a 90 day
deadline for compliance. The Township filed its compliance plan
nine months ago, the Master reported five months ago and the
expert reports were all filed and the entire matter was ready for
the final hearing concerning the suitability of the sites of the
two contested builder-rehedy plaintiffs and the phasing of the
fair share Sefofe the motion to transfer was even filed.

Transfer would needlessly delay and potentially undermine
the various plaintiffs' vested legal rights. At the best the
Council when constituted, staffed and housed, would get to

consider this matter a year from now. More realistically, the
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matter would stretch until at least August 1987. The Council has
currently no expertise in site suitability and fair share phasing
matters and is unlikely to accumulate much in the coming year, as
it will first have to concentrate on issuing procedural rules and
substantive criteria and guidelines and then will presumably be
spending most of its initial efforts on evaluating fair share
methodologies and allocations. Moreover, Cranbury presents some
quite unique issues and, thus, whatever general expertise the
Council might develop in the next 18 months is unlikely to
provide special insight into the Cranbury situation. The Court
and its Master, by contrast, have extensive familiarity not just
with site suitability problems in general, but with the very
sites at issue here, which have already been inspected in person
four months ago. Whatever justification there might be to defer
to fact-finding expertise and ability of an administrative agency
in other contexts is wholly inapplicable here.

More importantly, delay will risk substantial deferral of
the pléintiffs' established entitlement to construction now of
lower income housing. There are three ready, willing and able
developers who would be able to construct most of the required
units in the coming yearé. As Mr. Mallach's Affidavit confirms,
the last few:yeais have been an extraordinarily favorable period
for housing construction in New Jersey. This will almost
certainly not last. Pushing back construction for two building
seasons, the almost inevitable consequence of a transfer, may

well mean that very few of the anticipated lower income units
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will go up in the present fair share period. It is true that

Mount Laurel promised only a "realistic opportunity", not a

guarantee of construction. But, the Court must, under Section
16 (a) , consider the economic realities in deciding whether
transfer of a particular case would at the time of the motion

prejudice any party.26

C. Manifest Injustice in Transferring Monroe

All factors point towards denial of transfer here. In
addition to the basic problems of delay and prejudice noted
above, Monroe Township has acted in less than good faith towards
the Court and its Master, not to mention the plaintiffs. After
asking the Master to participate in numerous, extended meetings
in order to prepare the Court-ordered compliance plan, the
Township refused to pay her for her services, even after a formal
Order was entered. Moreover, after proposing a compliance plan

and wﬁile the Master, who helped the Township develop that plan,

khkhkhhkkhdhhkkhhkhkhhkhhkdhhhkhhkhhkdhdhhhhhkhhhhhkhhkhhkkhhhhhhdhrhhkdhkhhohhkhhddhd

26 Quite amazingly, Cranbury's brief in support of its
transfer motion states "Any delay with regard to the Civic League
will not delay the construction of affordable housing in Cranbury
since the Civic League does not propose any housing." P.4. In
1975 Judge Furman granted the then Urban League's motion for
certification of a class of lower income households. That class
is the "party" affected by transfer. In 1984 this Court granted
that class a right to a realistic opportunity for construction of
816 lower income units. Delay in granting a final remedy will
mean denial of that opportunity. Given the availability of a
number of ready, willing and able developers, delay of the Civic
League's final remedy will clearly mean delay in construction of
housing for the class before this Court.
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was reviewing it at the instruction of the Court, the Township
expressly approved development of a major site without the set-
aside requirement which the Township had proposed for that very
site and developer in the plan. The Court gave the Township
another chance, allowing it to reconsider its approval, but
warning that reaffirmance of the initial approval would void the
entire compliance plan. The Council unanimously voted to affirm
and the Court has by oral order on July 25 confirmed by written
Order dated August 30, 1985 voided the original compliance plan
and ordered the Master to come up with her own recommended
compliance plan. A town which has not only rejected all
opportunities for voluntary compliance,‘both before and after
trial, but has underminéd its only submission to the Court for
compliance should not now be given yet another chance to come up
with a voluntary compliance plan.

Moreover, transfer would substantially and needlessly delay
the final remedy. The Master is under Court order to submit her
plan a mere 10 days after the transfer motion will be heard. At
that point, the burden will be on the Township to show why the
Master's proposal does not provide a realistic opportﬁnity for
development of the requiied fair share, a burden it will almost
certainly bé unéble to meet, given the large available acreage
and the large number of willing and able developers with suitable
land. The Council will certainly not be ready to receive, not to
say consider, any substantive matters for at least a year after

the Master's plan is due. A town that has been found by the
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Supreme Court to be in violation of the Constitution and has
repeatedly flouted this Court's authority has no claim to renew

its contemptuous stalling tactics before another body.

D. Manifest Injustice in Transferring Piscataway

Piscataway directly poses the question of whether transfer
is possible, legally or practically, if restraints have been in
place and will be necessary to ensure compliance with any
plausible fair share. There is no question that restraints will
be necessary. Even if Piscataway were to succeed in transferring
its piece of this case and the statute were to allow the Council

to ignore this Court's ruling and redetermine the fair share ab

initio under the statute and its criteria, it is apparent that

Piscataway would have a substantial fair share requiring
preservation of most of the remaining vacant land.

The statute has two relevant provisions concerning
determination of the municipal fair share of primary importance
to Piscataway. In Section 7(c) (1), the statute authorizes a
"credit" against the municipal fair share for "each cﬁrrent unit
of low and moderate income housing of adequate standard." In
Section 7(ci(2)if), the statute authorizes "adjustment" of the
fair share determined in 7(c) (1) whenever "[v]acant and
developable land is not available in the municipality." As Mr.
Mallach's Affidavit points out, a literal reading of the credit

provision -- one credit for each existing housing unit meeting
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building standards that is currently occupied by a low or
moderate income housing =~ would lead to the absurd result of
more credits than the state-wide or regional need under any of
the existing formulae. It is inconceivable that the Legislature
intended this absurd result and thus the section must be read in
a manner consistent with both its language and the constitutional
obligation to satisfy unmet housing needs. We believe that the
proper interpretation of the credit for "each current unit" is
that it applies only to those units constructed or made
affordable to the affected population during the current fair
share. Thus, the provision credits not all such units currently
in existence but only those that were currently developed. The
Court's letter-opinion of July 23, 1985 with regard to Piscataway
establishes that no such units exist. Thus, Piscataway would get
no credits under the statute, even if the Council could
redetermine fair share.

However, even if the absurd reading of the statute were
employéd, Piscataway would have a fair share comparable to its
present 2215. The AMG methodology would have produced a fair
share of 3744. Letter-opinion at 1. Even if could get.the 1492
credits that would fesulf from the literal, but inconceivable,
application-of fhe Section 7(c) (1) credit provision, it would end
up with a fair share equal to about 2252. And, of course, a town
cannot then seek further adjustment in light of limited available
land if the land could accommodate the 7(c) (1) fair share. The

"credits" must be against the actual need, and the result can be
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modified downward only if the land is insufficient to meet that
need. In Piscataway's case, the fair share resulting from either
the limited land or the credit provision, literally applied,
happens to work out to slightly above 2200 units.

Even a lower fair share would require restraints. It is
clear that Piscataway will have to produce thousands of new
units. It is clear that the Council process will take 1 1/2 to 2
years. Looking at any two years of the Piscataway's record prior
to the 1984 restraints of this Court, one can readily determine
that much of the remaining land will be committed to corporate
parks and other projects by the time the Council finds
Piscataway's housing element unsatisfactory (the more 1likely
scenario given Piscataway's past and present positions on both .
fair share, credits, and compliance) and the case returns to this
Court, or substantive certification is granted.

Fairness to landowners, not to mention constitutional taking
doctrine, would require that the Court use the most, rather than
the leést, expeditious manner of resolving the litigation so that
the restraints can be lifted. We doubt that Piscataway, so
hesitant to comply with its constitutional obligation to date,
would wish to aggravate.its obligation by creating compensable
takings. Yet by'its motion to transfer, Piscataway is necessarily
asking this Court to extend restraints, needlessly given the
options, for an indefinite period, certain to be no less than 1
1/2 years. If it complied with the Court order, by rezoning the

sites already found suitable at densities already found
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appropriate, Piscataway could get the restraints lifted a matter
of days after October 23, or less than a month from the hearing
of this motion. Although the affected landowners are not
"parties" to this action in the formal sense, the Court may
certainly consider their interests, as well as the manifest
injustice to the class of plaintiffs who have already waited 11
years for their remedy, in deciding to deny the requested
transfer and the atfendant continuing restraints. As the Court
has already ruled in its letter-opinion of July 23, "it would be
unfair and inappropriate" to grant extensions for compliance to
Piscataway.

If "manifest injustice" means anything -- as it must -- then
it must mean that there would be manifest injustice in
transferring the Cranbury, Monroe and Piscataway portions of this

case.
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IV. THE COURT HAS THE AUTHORITY AND OBLIGATION, UNDER THE FAIR
HOUSING ACT AND THE CONSTITUTION, TO PROCEED FORTHWITH TO
DETERMINE THE SUITABILITY OF THE THREE BUILDER~-PLAINTIFFS IN
CRANBURY AND TO ENTER AN APPEALABLE COMPLIANCE JUDGMENT AS TO
CRANBURY

Section 28 of the Fair Housing Act imposes a moratorium on
the award of builder's remedies that will last, in applicable
cases, until January 1, 1987, under the more plausible timetable
for completion of the Council's criteria and guideline

27

drafting. The validity of this section is very questionable and

it bears importantly on the transfer issues now before the
Court.28
The issue arises as follows. One of the key bases for the
Urban League's opposition to transfer of these cases is the
argument that transfer will engender extended delay, depriving
plaintiffs of the remedy to which they are constitutionally
entitled, without any offsetting gain to the public good that can
be achieved by such delay. The argument based on delay would
become somewhat attenuated as to Cranbury, however, if the effect

of a moratorium would be to delay for a roughly similar period

the resolution of the cases even if they remain before this

[ XXX 2 XX 22 XSRS YRR SS YRS Z 222222222222 X222 22X 2R 22 2 X
27 See note . 8 supra.

28 The issue of the moratorium is also directly raised by
Cranbury's Notice of Motion which seeks transfer, or
alternatively, a moratorium on builder's remedy. Although the
Court has informed the parties that it will not hear the
alternative branches of the motion on the transfer motion's
return date (September 27), we submit this argument now because,
as explained in text, the question also bears upon the transfer
issue.
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Court. Thus it becomes important for the Court to determine now
what effect the moratorium will have should the Cranbury portion
of this case not be transferred.29

As a first step, the rights of the Urban League plaintiffs

must be determined vis~a-vis Cranbury, which also faces builder-
remedy claims by builder-plaintiffs. It is elementary that Mount
Laurel rights can be vindicated by individuals and groups who are

not builders, such as the Urban League plaintiffs. It is also

elementary that in such suits, the non-builder plaintiffs can
obtain site-specific rezoning of tracts that will résult in a
realistic opportunity for the satisfaction of the municipality's
fair share, even though non-plaintiff builders and landowners

30

also may be benefitted by such relief. If a site is otherwise

suitable for Mount Laurel purposes, the fact that a builder could

have been awarded a builder's remedy is irrelevant, and it is

dhkhkhkkkhkhkhkkkhkhhhhhhhhkhhhhkhhkhkhhhkhkhkhhhhhkhhhhkhkhhhkkhkhkkhhhdhhhkhdhhhkdhd

29 In Piscataway, where there are no builder-plaintiffs seeking
the builder's remedy, the Urban League plaintiffs have
nevertheless identified numerous sites that the Court has now
ruled are suitable for Mount Laurel housing. And in Monroe, where
Monroe Development Associates seeks a builder's remedy, the Urban
League plaintiffs will independently seek rezoning of the Monroe
Development site even if the developer is held to be subject to
the moratorium, because the site is a highly suitable one and is
controlled by a developer likely to begin construction as soon as
the litigation is ended. As to these two defendants, therefore,
the moratorium is irrelevant to the interests of the Urban League

plaintiffs, and largely irrelevant to the interests of the
builder-plaintiff in Monroe (although we recognize its interest
in being heard directly by the Court rather than indirectly
through the advocacy of the Urban League plaintiffs).

30 Indeed, this is precisely the remedy that was allowed to the
Urban League plaintiffs by the Supreme Court when this case was
before it as part of Mount Laurel 11, since there were at that
time no builder-plaintiffs involved in the litigation.
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equally irrelevant that under Section 28 of the Fair Housing Act

a builder cannot seek relief directly.31

In Cranbury, three builder-plaintiffs (Garfield, Zirinsky

and Cranbury Land Company) have viable builder-remedy claims,

32

subject to the Court's ultimate ruling on suitability. In

addition, two non-plaintiff landowners (Applegate and Silbert)
have been designated in the town's Eompliance proposal for Mount
Laurel development.

The township has proposed that Garfield, Applegate and
Silbert, all of which are on adjoining sites east of Route 130,
be rezoned, and it opposes the award of builder's remedies to
either Zirinsky or Cranbury Land, whose sites are, respectively,
north and southwest of Cranbury village, on grounds that
development of these sites would impact adversely on the town's

historic and agricultural districts. The Master recommended

khkhkhkhdkhkhkhhkkhhhhhkhkhhhhkhhkhdhhkdhkhhdhdhdhhhdhhhhhkhhhkhkhkhhkhhhhhdhdk

31 As the Urban League plaintiffs have pointed out on previous
occasions, there is an important distinction to be drawn between
the builder's remedy on the one hand and a remedy which allows a
builder to build on the other. The latter is an inevitable result
of any successful Mount Laurel suit and does not require that the
builder have participated in the litigation in any way. The
former, by contrast, is a special remedy created by Mount Laurel
II and available only to prevailing plaintiffs who meet the
criteria established by Mount Laurel II. See 92 N.J. at 279-281.
The importance of the builder's remedy, as opposed to the remedy
that merely includes builders, is that the builder-remedy
plaintiff acquires priority over other potential Mount Laurel
builders and need satisfy a less stringent site suitability
evaluation than the others. See generally J.W. Field Co., Inc.,
et al. v. Township of Franklin, et al.,, ***¥kkdkkkdkk

32 A fourth builder-plaintiff, Toll Brothers, is still
technically before the Court as a builder's remedy claimant, but
it has not opposed the Master's recommendation against its site
and thus is effectively eliminated.
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against the Cranbury Land site and in favor of a scaled down

development on. the Zirinsky site. The Urban League plaintiffs

have urged that the Cranbury Land site also be included in the
rezoning, if it is properly scaled down. The effect of either

the Master's or the Urban League plaintiffs' recommendations

would be to diminish or eliminate the use of the Applegate and
Silbert sites.

There is general agreement that Garfield is entitled to a
builder's remedy in any event, subject to continuing dispute over
an appropriate density, because it was first to file and controls
a suitable site. It is also generally agreed that the Applegate
and Silbert sites are appropriate for dévelopment after all valiad
builder-remedy claims have been satisfied. Finally, there is

general agreement that Cranbury's Mount Laurel development will

have to be phased over a significant period of time (the exact
period is in disagreement) because of Cranbury's small present
population.

At the time of the filing of this transfer motion, the
parties were ready for a hearing on the issues of site
suitability and phasing, as a result of which the scobe of the
builder's remedies to bé awarded would have been determined. As

indicated above, the Urban League plaintiffs are not precluded

from pursuing site specific relief in Cranbury, even if the
builder-plaintiffs are prevented from doing so immediately by the
Section 28 moratorium. However, the absence of builder-plaintiffs

might materially affect the site-specific remedies that the Urban
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League can request.

Under this Court's ruling in The Allan-Deane Corp. V.

Township of Bedminster, Docket No. L-36896-70, decided May 1,

1985 (unreported), the municipality may come into compliance in
the absence of a builder's remedy by rezoning any suitable sites
which provide a realistic opportunity for meeting the fair share
obligation, without regard to whether alternate sites might be
regarded as superior or "more realistic" in some respect. Id. at

13.33

Because there is general agreement that the Applegate and
Silbert sites are suitable and realistic in the sense of the

Bedminster holding, and because there is a sound planning

rationale for concentrating all higher density development in

Cranbury east of Route 130, the Urban League plaintiffs would be

hard put to oppose the site selection portions of the township's

compliance plan under the Bedminster ruling, if builder's remedy
34

claims must be disregarded.

These claims, however, may not be disregarded. Althdugh the
Fair Housing Act attempts to impose a time-limited moratorium on
award of a builder's remedy, it does not attempt to prohibit use

of the remedy for all times and all purposes. Builder's remedies

*******************A*****;****************************************
33 Rezoning is not the only technique which a municipality may
use to come into compliance with Mount Laurel II, but it is the
technique which Cranbury has chosen to rely upon.

34 In light of the potential impact of the statutory
moratorium if applied in this context, the plaintiffs might ask
the Court to reconsider its Allan-Deane ruling on this point if
it concludes that transfer should be denied but the moratorium
applies to this case.
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may still be awarded in actions filed prior to January 20, 1983
and they may be awarded in later-filed cases after the moratorium
expires. Indeed, because the builder's remedy is an important
aspect of the Supreme Court's constitutional requirement that
effective mechanisms be created to enforce the right to housing
opportunities in growth area municipalities, it is unlikely that
the remedy could have been successfully abolished even if the
Legislature had attempted to do so.

From this perspective, the Urban League plaintiffs submit

that if the moratorium applies to the Cranbury litigation, which
it quite apparently does not for two independent reasons
discussed below, then it would be unconstitutional. Moreover,
even if the moratorium applies and were constitutional as
applied, procedures must be structured so that the opportunity of
the builder-plaintiffs ultimately to claim their builder's remedy

is not rendered moot.

A. The Moratorium on Builder Remedies in Section 28 of the Act
Does Not Apply to A Consolidated Action in Which the First
Complaint was Filed Prior to January 20, 1983

The Urban League is‘entitled to a remedy now. Section 28
does not affect'the Urban League's entitlement to proceed to a
judicial remedy for two distinct reasons. First, the section
expressly defines the affected "builder's remedy" as a court
imposed remedy "for a litigant who is an individual or a profit-

making entity,” and the Urban League is neither. Second, and more
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importantly, the section only affects plaintiffs in exclusionary
zoning litigation "filed on or after January 20, 1983." This
provision was added by the Governor in his conditional veto to
prevent "an unconstitutional intrusion into the Judiciary's
powers." Conditional Veto Message, at 2. The Urban League case
was filed 7 1/2 years before the cut-off date.

Moreover, this provision does not affect the ability of this
Court to grant a builder's remedy to the three builder-plaintiffs

still before the Court in Cranbury. The Garfield, Cranbury Land

and Zirinsky complaints were consolidated by this Court with the

Urban League case by Orders dated December 15 and 30, 1983, in

response to the Township's motion for consolidation. The
legislation expressly contemplates such consolidated multiple
actions against a single town being treated as one for moratorium

purposes. Section 28 defines "exclusionary zoning litigation" as

"lawsuits filed in courts of competent jurisdiction in this State
challenging a municipality's zoning and land use regulations ..."
The separate use of "litigation" and "lawsuits" must have some
meaning; the only practical meaning is that "litigation"
encompasses consolidated actions against the same towh, a
situation certainly brouéht to the Legislature's attention during

its consideration of this bill. The moratorium only purports to

delay builder's remedies in "exclusionary zoning litigation ...

filed after January 20, 1983." But this "litigation", that is
this set of "lawsuits" challenging "a municipality's" zoning and

land use regulation, was filed on July 23, 1974. Thus Section 28
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does not prevent this Court from granting Garfield, Cranbury
Land, or Zirinsky a builder's remedy now.

This conclusion is supported not only by the express
language of this Section, which was carefully reworked by the
Governor to avoid constitutional problems, but also by the
existing Court rules and caselaw on the effect of consolidation.
Rule 4:38-1(c), concerning further proceedings in consolidated
cases, expressly provides:

Unless otherwise ordered by the court, the action first

instituted shall determine which party shall have the

privilege to open and close and in other respects shall

govern the conduct of subsequent proceedings. Upon a

consolidation the court may make such order concerning

proceedings therein as may tend to avoid unnecessary costs
or delay.

(Emphasis added).

Caselaw confirms that consolidation leads to a "fusion" of
the previously independent actions and, therefore, bestows
substantive rights that would not otherwise have been available.

For example, in Ettin v. Ava Truck Leasing, Inc., 53 N.J. 463,

477-79, 251 A.24 278 (1963), the Supreme Court, after reaffirming
the "fusion" doctrine, allowed one defendant to appeal a judgment
NOV granted to the defendant in a secbnd'COnsolidated'action,
although the first defendant would clearly have had no such right
had the two.casés been tried separately. Likewise in R.L.

Mulliken, Inc. v. City of Englewood, 59 N.J. 1 (1971), the Court

permitted the plaintiff to amend a complaint originally brought
in county district court to seek damages in excess of that

court's jurisdiction after consolidation with a Superior Court
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action, even though the statute of limitations had run on the

claim filed in.county court. See also Lawlor v. Cloverleaf

Memorial Park, Inc., 56 N.J. 326, 266 A.2d 569 (1970). Thus,

courts have regularly extended rights to litigants in
consolidated litigation that would not have been available
otherwise.35 Presumably the Legislature and Governor wrote the
carefully drafted Section 28 with the established law of
consolidation in mind. Because this fused action was filed years
before the cut-off date in that Section, the moratorium does not

apply to the action.

B. The Section 28 Moratorium on Builder Remedies Does not Apply
to Cases in which a Transfer Motion has been Denied and the Court

will Adjudicate the Remainder of the Action

Even if the Court were to consider the moratorium applicable
to those complaints filed after the deadline that had been
consolidated with an older case, as here, the mqratorium would be
inapplicable even to those later filed complaints once the Court

denies the transfer motion.

*************************************_*'*A**.*‘i**********************

35 The Rule says that the first case governs "Unless
otherwise ordered by the Court." Although such an order might
otherwise be permissible, it clearly cannot be where the
Legislature has directly addressed the issue. Moreover, the
subsequent sentence clarifies that such court orders are only
designed to avoid unnecessary costs or delay. Here an order
failing to let the first filed case govern the consolidated cases
in this respect would only increase costs and delay, to the point
of potentially undermining existing vested rights.
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The language, history, and purpose of Section 28 confirm
its inapplicability to cases where transfer has already been
denied. As enacted, the moratorium does not have a definite
duration but rather is tied to "expiration of the period set
forth in subsection a. of section 9 of this act for the filing
with the council of the municipality's housing element." Clearly
that timeframe has no meaning for a municipality which will never
be filing a housing element with the Council because it has been
denied transfer and thus the Court will be determining its fair
share and compliance plan. In contrast, when originally adopted
by the Assembly in February 1985, Section 28 specifically said
that a moratorium would be in effect "[f]or a period of 12 months
following the effective date of this act." The Governor
consciously reworked that language to avoid constitutional
problems. Conditional Veto Message at 2.

Clearly the purpose of this section, as revised, is to
permit an orderly development by the Council of its procedures,
criteria, and guidelines and sufficient time for the affected
municipalities to make a comprehensive and meaningful submission
under a new and complex statute. In his veto message éxplaining
his revision, the Goverﬂor stated:

I£ is'essential that the temporary moratorium on the
builder's remedy be constitutionally sustainable in order to
enable municipalities to take advantage of the procedures in
this bill....A moratorium for the planning period in this
bill is needed.

Id. at 2. Likewise in its defense of the constitutionality of

this provision before Judge Skillman, the state, through the

Attorney General explained:
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The "freeze" is clearly related to a rational
legislative purpose: the orderly implementation of an
administrative mechanism to enable municipalities to meet
their constitutional obligation under the Mt. Laurel
cases.... Similar to the moratorium imposed by the HMDC and
upheld in Meadowlands Regional Development Agency, supra,
the freeze at issue herein was provided by the Legislature
to enable the administrative process to address a
complicated issue in a comprehensive and orderly manner.

By imposing a temporary moratorium on the award of a
builder's remedy in Section 28, the Legislature attempted to
provide time for the administrative system to work. As in
those cases regarding the imposition of a moratorium on
development generally, to allow for comprehensive planning,
the Legislature here sought to afford municipalities an
adequate opportunity to undertake such action as may be
necessary to achieve voluntary compliance with their
constitutional obligations under the Council's
organizational period.

Brief on Behalf of Intervenor State of New Jersey in Morris Cty.

Fair Housing Council v. Boonton Twp., et al., at 23, 27.

The moratorium in Section 28, then, is clearly designed to
stay a court's hands in cases already filed, to permit the towns
currently in litigation to make the transfer motion and, if the
motion is granted, to give those towns and the Council the full
time established in the statute to make and review the complex
submissions without needless constraints and pressures. This
Court has already afforded Cranbury time to make the fransfer
motion in a deliberate énd comprehensive manner by not even
scheduling fhe iong-planned hearing on the builder-remedy issues
until the transfer motion is decided. But there is no sense in,
nor legislative intent for, a stay on court action once the court
decides that a particular town will not be allowed to use the new

administrative mechanism but will have its compliance obligations
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determined by the court. There is no need for the town to develop
a housing element and certainly no need to wait for the Council's
criteria and guidelines if the Court is to resolve the matter
anyway. Indeed, one of the major reasons for denying transfer is
that the extended delay which the administrative process would
impose is prejudicial and unjust to a-party already long delayed
in obtaining its remedy. It would not only be ironic, but would
blatantly ignore the Legislature's decision to allow some cases
to remain in court for4resolution to rule that parties as to whom
the administrative delay is manifestly unjust may be asked to
wait the same period to await completion of the administrative
process as to others. Indeed, as set forth below, such an
interpretation would clearly render the provision

unconstitutional.

C. If Section 28 were Construed to Apply to this Case after

Transfer is Denied, the Provision would be Unconstitutional

A moratorium is not per se unconstitutionél under New Jersey
law, but the courts have been very sensitive to the réquirement
that any such suspensioﬁ of property rights be carefully tailored
to meet reaéonaﬁle and achievable objectives. A moratorium which
fails to do so risks violation of the takings clauses of the
state and federal constitutions.

Thus, the courts have sustained moratoria where the purpose

was to permit development of new permanent regulations, so long
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as there was a showing of a need for the regulations, good faith
progress towards developing them, their nearness to completion

and the likelihood of their ultimate passage. In Toms River

Affiliates v. Department of Environmental Protection, 140 N.J.

Super. 135, 152, 355 A.24 679, 689 (App.Div., 1976), for
instance, it was said of a CAFRA "freeze" to permit development

of regulations that:
Such 'stop gap' legislation is a reasonable exercise of
power to prevent changes in the character of the area or a
community before officialdom has an opportunity to complete
- a proper study and final plan which will operate on a
permanent basis.

See also Orleans Builders and Developers v. Byrne, 186 N.J.

Super. 432, 448, 453 A.24 200, 208-09 (App.Div. 1982); Cappture

Realty Corporation v. Board of Adjustment of Elmwood Park, 133

N.J. Super. 216, 336 A.2d 30 (App.Div. 1975) (flood plain zoning);

Meadowlands Regional Development Agency v. Hackensack Meadowlands

Development Commission, 119 N.J. Super. 572, 293 A.24 192

(App.Div.), certif. denied, 62 N.J. 72, 299 A.2d4 69

(1972) (integrated regional development plan). See generally

Payne, Survey of Eminent Domain Law, 30 Rutgers L.Rev., 1111,
1199-1202 (1977). | |

In keeping with this approach, where it appeared that good
faith progress could not or would not take place towards solution
of the problem which justified the moratorium in the first place,
the Supreme Court has not hesitated to hold that the moratorium

could be invalidated on takings grounds. See Deal Gardens,




109a

-70~-

Incorporated v. Board of Trustees of Loch Arbour, 48 N.J. 492,

500, 226 A.24 607, 611-12 (1967); cf. Sciavone Construction

Company v. Hackensack Meadowlands Development Commission, 98 N.J.

258, 486 A.2d 330 (1985) (possibility that 19-month moratorium

could constitute a taking). And in Mount Laurel I, the Supreme

Court recognized explicitly that a moratorium, even if otherwise
permissible, should be evaluated with particular care in
instances where it would operate to delay or deny construction of
low and moderate income'housing. 67 N.J. at 188n.20, 336 A.2d at

732n.20; but cf. Golden v. Town of Ramapo, 30 N.Y.2d 359, 285

N.E.2d 291, 334 N.Y.S.2d 138 (1972).

Section 28 of the Fair Housing Act does not fit comfortably
into this well-established doctrinal scheme. It is true that the
moratorium will run, at most, until January 1, 1987, a total

36 It is also true that the

maximum period of eighteen months.
Council will have extensive amounts of planning and regulation-
writing to do during that period. The crucial fact, however, is
that none of this time-consuming preparation for the future

administration of the Mount Laurel doctrine in New Jersey by the

Council has anything to do whatsoever with the resolution of the

Urban League case that is the subject of these transfer motions.

khkhkhhkhhhhhkhhkkkhhhhhkhhhkhkhhkhdhhhhkhhhkhkhhhhhhdhdkdhhhhhhhhhhkhhhkkdhddhk

36 The period is indeterminate at this point since the members
of the Affordable Housing Council have not been confirmed. The
moratorium expires twelve months after that event, or on January
1, 1987, whichever comes earlier. L.1985, ch.222, Secs. 28, 9(a)
and 7(c), in that order, for computation of the moratorium
period. The minimum period is thus approaching 15 months. As to
moratoria of this length, see Sciavone Construction, supra.
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Once this is understood, the essential rationale for allowing any
moratorium disappears.

If, as the Urban League plaintiffs urge, the case is not

transferred, the Affordable Housing Council obviously has no
jurisdiction over Cranbury, and any "planning" that the Council
may legitimately do with respect to other cases has no bearing on
the outcome of the Urban League action. Even in the unlikely
event that the case was otherwise suitable for transfer under the

manifest injﬁstice standard, the Urban League plaintiffs think it

is clear that it must be transferred with the law of the case
intact, requiring the Council to preserve the substantive
determinations that have been made up to this point in the
judicial proceedings. Because the Council will have no "instant
expertise" with respect to these matters and because, as

explained above, the Urban League plaintiffs are entitled to

immediate relief in any event, with or without the builder-
plaintiffs, there is little reason to transfer the case for the
small amount of remedial work that remains, particularly since
the Court is intimately familiar with these towns and has ample
basis to rule without extensive additional preparation. 1In this
instance, even a balancing process favors not transferring the
cases, and agaiﬂ results in the moratorium serving no useful
purposes vis-a-vis these proceedings.

The only situation in which the moratorium could possibly
have a bearing on these cases would be if they were transferred

to the Council, the Council concluded that it had statutory
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authority to award the builder's remedy, and it required time to
develop substantive rules. to evaluate which builder's sites were

suitable under the criteria of Mount Laurel II. The Section 28

moratorium might conceivably be sustained under this rationale,
but only if the Court finds unequivocably that the legislation
permits (indeed requires, in an appropriate setting) the award of
a builder's remedy.

Even then, the moratorium provision would be dubious,

because Mount Laurel II has already established the legal

criteria, see 92 N.J. at 279-81, and the essence of "planning
suitability" is a factual inquiry guided by individualized expert
testimony, rather than detailed administrative rules. As noted by

the Supreme Court in Mount Laurel I, supra, special care must be

taken not to unnecessarily burden property-owner's rights to
proceed with affordable housing.

In any event, the immediate purpose of analyzing the
moratorium provision is to demonstrate its effect on cases that
remaiﬂ in this Court, not cases that are transferred. And as to

the former, the unconstitutionality is plain.

D. If the Builder-Plaintiffs are Subject to the Moratorium After
Transfer and the Moratorium is Constitutional as So Construed,
the Immediate Remedy Allowed to the Urban League Plaintiffs Must
Leave Room for the Builder's Claims to be Effectively Revived
After the Moratorium Expires, By Including a Determination Now of

the Suitability of the Affected Sites and Entering an Appealable
Compliance Judgment.
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As noted above, the Urban League plaintiffs are entitled to

proceed immediately to a compliance remedy even if the builder-
plaintiffs are temporarily barred by Section 28, and they are
further entitled to seek rezoning of sites that could have been
the subject of a builder's remedy claim. In doing so, however,

the Urban League plaintiffs would be bound both by this Court's

holding in Bedminster, supra, subject to its reconsideration, and

by the obligation to sustain the constitutional importance of the

builder's remedy procedure established by Mount Laurel II.

As a first step, if the Cranbury portion of the case is not
transferred but the builder-plaintiffs are held to be temporarily
barred, the Court should find immediately that the Garfield site

is suitable for Mount Laurel compliance purposes and that, since

it is preferred by the municipality, it meets the Bedminster

test. See, in this regard, defendant's Brief in Support of the
Motion to Limit Builder's Remedies, at 40, wherein Cranbury
"requests" award of a builder's remedy to Garfield and Company.
The Coﬁrt should further determine an appropriate phasing

schedule, and it should then authorize immediate phased

development on the Garfield site and .only the Garfiela site
during the period of thé moratorium. ‘

As to éhe fest of the fair share, the Court could proceed in
one of two ways. The preferred way would be for it to conduct
the compliance hearing as it planned prior to the Fair Housing
Act, making findings on site suitability and consequent

entitlement to the builder's remedies for all remaining builder-
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plaintiffs. Builders found not entitled to the builder's remedy
could then know where they stood and decide whether to withdraw.
As to builders found entitled to the builder's remedy, the Court
could establish phasing schedules that would allow building to
begin after the expiration of the moratorium. The alternative to
this immediate hearing and determination is to leave the
substantive hearing on suitability of the other sites until the
expiration of the moratorium, thereby leaving the builder-
plaintiffs and the Townéhip uncertain as to their ultimate
status.

Under the first of these approaches, there would be a final,
and therefore appealable, judgment, so that any issues the
parties seek to appeal could be presented and hopefully resolved
by the end of the moratorium period. The ability to use the
moratorium period to resolve any such appeals is a major
advantage of this first approach. If the second approach were

chosen, however, the Urban League plaintiffs would urge the Court

to direct final judgment as to the resolved claims, under Rule

4:42-2, or we would support an application for leave to file an

interlocutory appeal. See Mount Laurel II, 92 N.J. at 290-91. The
objective under either Approach would be for Cranbury to be in a
position to‘mové promptly to compliance as soon as possible after
the moratorium has expired.

This overall approach to the moratorium, if one is
necessary, as plaintiffs have already contended it is not, would

reconcile several potentially conflicting objectives. It would
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honor the legislative moratorium, insofar as there is any dispute
between the parties as to appropriate awards of the remedy, if
the moratorium were applicable. It would honor Cranbury's oft-
repeated concern that any remedy be phased so as not to be
overwhelmed with development immediately. And, moét importantly,
it honors the still-valid, constitutionally important principle
that the builder's remedy be available as a reward and a
stimulus, both for litigation and for housing production.

Nevertheless, it is an imperfect, and needlessly imperfect
remedy because, if the Court proceeds to plenary consideration of
compliance with the builders before it now, we believe that the
necessary phasing can be adjusted so thét all three builders are
allowed to proceed simultaneously, thus providing a more
immediate economic return and surer protection against future
turns of the housing economy. A phasing schedule that allows
Garfield more up-front building while postponing Zirinsky and
Cranbury Land until 1987 or later is surely an inferior remedy
from fhe perspective of the public interest, but it is, in turn
preferable to one that allows the fair share to be provided no
earlier by non-plaintiff builders, such as Applegate and

Silbert.37

hkhkhkhkhhkhkhkhkhkdkhhhhhhhhhhkhhhkhkkhhhkhhhkbdhhhhhhkhharhhkhhkhhhhhhhhhdhbhdkdhd

37 The rationale for allowing all builders to proceed simultan-
eously, if possible within the confines of the phasing schedule,
applies principally to builder-remedy plaintiffs. Thus, if non-
plaintiffs such as Applegate or Silbert were to be included in
the compliance plan, the Urban League plaintiffs would argue that
they should be phased in only after Garfield's project was
accommodated to the maximum extent possible.
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Long before the Fair Housing Act and its moratorium took
form, the builder-plaintiffs in this case were actively involved
in the complicated but vitally important process of giving

meaning to Mount Laurel II's mandates. These plaintiffs and their

planning experts played a significant role in the development of

the AMG/Urban League fair share methodology, and in the general

fashioning of post-Mount Laurel II doctrines. Whatever their

private motivations, they have served the public good in the way

that the Supreme Court envisioned in Mount Laurel II and, if they

can otherwise satisfy Mount Laurel II's criteria, they are

entitled to their remedy.
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CONCLUSION

For all the reasons stated herein, the Urban League

plaintiffs respectfully submit that the Court must deny the
motions of Cranbury, Monroe and Piscataway to transfer this case
to the Affordable Housing Council and the motion of Cranbury to

apply a moratorium on builder's remedies.

DATED: September 18, 1985 Respgctfully su

ERIC NEISSER

JOHN PAYNE

Constitutional Litigation Clinic
Rutgers Law School

15 wWashington Street

Newark, N.J. 07102

(201) 648-5687

Counsel for Urban League Plaintiffs
On Behalf of the ACLU of NJ
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3. "Manifest Injustice"” and R.4:69-5

a. exhaustion here would be
an act of futility

b. a prompt decision is in the
public interest

c. lack of administrative expertise
d. irreparable harm
e. underlying considerations

4, Manifest Injustice and Sec. lé6a
Transfer

C. 'ransfer and the Unconstitutionality
of the Act

Cunclusion
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'STATEMENT OF FACTS AND
PROCEDURAL HISTORY

On .July 22, 1984, this court ruled that the defendant:

L |

had a fair share obligation under Southern Burlington Cty. NAACP

v. Tp. Of Mt. Laurel, 92 LI_ 158 (1983) ("Mt, Laurel II")
of 816 units and ofdered the defendant to rezone within ninety
(Y0) days to satisfy that obligation. The defenaant had
previously adknowledged that its ordinances wgre‘ndn-compliant.;
The court appuinied-a master to monitor the rezoﬁing'and ordered
considevation of site épecific relief to the plaintiff and otheﬁ
consolidated plaintiffs.l |
The defendant requested and received extensions to
achieve its compliance package and one was noﬁ filed until
late Decenber 1984, The court then awaitedrthe mastér‘s
report which was not received until four (4) ﬁonths later.
Pre-trial preparation then ensued and was essentially completed

with the filing of the defendant's expert report on July 23, 1985.

-
-

lueliancc for this Statement of Fact and Procedural History'{é
placed in the attached affidavits of Carl S. Bsisgaier, Esquire
dated September 17, 1985 (Exhibit A) and April 2, 1985 (Exhibit B)
and the report of Abeles, Schwartz Associates (Exhibit C) and all
documents previously filed, evidence of record and the orders,
judgments and opinions of this court.
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On July 2, 1985, the Affordable Housing Act of 1985

'“ ' The present motion is the last hurdle interposed by the

[ldefendant which stands in the way of a final resolution. The

became law and, prior to the setting of a date for the hearing
of this case, the defendant filed this motion to transfer per
Sec. 16a of the Act. The defendant's compliance package is,
fbr the most part, unchallenged by the plaintiffs. The only
serious issues remaining are phasing and site specific relief.
to the developer-plaintiffs. The anticipated hearing should

involve a relatively routine review of compliance and a full

review of phasing and site specific issues,

Thus, we are as closeto a final resolution of this matter
as the court's schedule for the final hearing would permit. It
is a relative certainty that had the defendant and master acted
ﬁwithin the origyinal timeframe suggested by the court, that hearinyg
would be uver and a final judgment resolving all issues entered.

The Mt. Laurcl T1 mandate would have already been fully vindicated;

gotten to this point,

’

The complaint in this matter was filed on November 10,

1983, and consolidated with the Urban League and other cases on

chntcxt of the motion requires an understanding of how we have

“NuVeb¢rLl, 1983, While the Urban League case has been pending

2,
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since 1974, the plaintiff's efforts to provideiloﬁer income

housing in Cranbury date to 1970. Fof fifteen yearé;'the

defendant has had a developer ready, willing aﬁd able to provide

affordable housing. Numerous plans for development have been

submitted and not considered for reasons such as the pendency of

the Urban Leayue case and a general moratorium placed on

< cn+ o . < o
.

residential development by the defendant in the early 1970s.

While steadfastly évoﬂﬁng any development for lower

! . . . | !
income housing, the defendant designated aver 2000 acres for non-

agyricultural uses - primarily industrial and commercial. Its

ordinance created a potential for between 3355‘and'3890 units

(an increase of between 2620 and 3155 over the 735 which existed

as of the writing of the Master Plan). As a rasulf of its 1983
zoning ordinance, the poteﬁtial exists for betweent3230 and 9170
new emnployecs over and above the 2220 that werezembloyed as of
the writing of the Master Plan. |

The Yownship, by admissiqns in its owh‘MasEer élan,
stands at the crossroads of enormous developmeni ahd development
potential, its access to the New Jersey Turnpike,;Route 130 and

koute 1,in Princetaon regional area,make it one of the most

attractive locations for employment and residence in the State.

\
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As a direct result of the Township's adamant refusal

to voluntarily provide lower-income housing opportunities, those

Despite the history of the Urban Leaque case and the even earlier

efforts by Cranbury Land Company, the issue of fair share is now
directed at the 1980-1990 decade.

If this court acts now to finalize trial level

proceedings, that fair share will be met. Further delay will, in

all likelihood, move us into the 1990-2000 decade and the

opportunity to satisfy the 1980-1990 need in Cranbury will be lost

S
———

Absorption rates for housing are finite, As each year passes, a
year's worth of absorption is lost and the opportunity to prdvide'
housingy for lower income persons is also lost. Meanwhile non-
residential construction goes unabated and luxury housing on lafgé

h1ots eat up available land, water and sewer resources.

-

l : The derendant has avoided cowmpliance for over a decade.
Now, on the verge of a court-ordered compliance, it again ;ngs'

the delay which has served its exclusiopary policies so well in

violated Mt. Laurel principles. It cannot be provided with

another opportunity to avoid its constitutional obligation.

needs yenerated between 1970 and 1980 have been left unsatisified.|

Lthe past.. ‘The detendant has now been found by two courts to have
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LEGAL ARGUMENT

' INTRODUCTLON

-
e
-

-~

decision in Mt. Laurel IL providing a judicial mechanism té
assure vindication of a constitutional'mandate first articulated
eight years earlier in Mt, Laurel 1. The creation of an
effective judicial mechanism was deemed necessary, to some extent,
because of a lack of a legislative mechanism to effect the same
end. Mt. Laurel i1, supra, 92 N.J. at 212.

On July 2, 1985, the Fair Housing Act became effective.

L. 1985, c. 222 (*Act"). The Act was intended to create an

Laurel T and Mt.

administrative wechanism to address both Mt

Laurel 11. Sec. 2 and Sec. 3.

In Mr., Laurel TI, the Supreme Court had indicated its
preference for legislative, as opposed to judicial, action but had
asserted that:

i (W)e shall continue - until the
Legislature acts - to do our best
to uphold the constitutional
obligation that upderlies the

F Mount Laurel doctrine. That is

t

iqugL_Laurel [t, supra, 92 N.J. at 352, The Legislature has now
!
| acted. The guestion presented then is the scope of this court's

|

On Januarvy 20, 1983, the ‘Supreme Court rendered its -
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"duty" in liyht of that action. In that regard, it is noteworthy

chat while the Court envisioned the possibility of "legislation

that might completely remove this Court from those controversies"

(Mt. 'Laurel [I, supra, 92 N.J. at 212), it perceived that the
judiciary would be more or less involved depending upon the

actual scope of the leyislation in light of the constitutional

mandate.

The judicial role, however, which

would decrease as a result ot

legislative and executive action,

necessarily will expand to the .
extent that we remain virtually -
alone in the field. 0

Mt. Laurel IT, supra, 92 N.J. at 213

Thus, in determining the role of this court under the
Act, it is necessary Lo coﬁsider the leyislative intent in the
context of the fundamental constitutional mandate which the Act
purports to addiess. The court must be guided both by that |
leyislative inteut and by the underlying constitutional ﬁandate,‘

Ilthe inplementation of which the courts are the ultimate

gyuarantors,
The defendant in this action seeks to trigger the

provisions or Seaq. lﬁ(a)Z of the Act. This section provides

lAa will he dqemonstrated below, thls was the ]eqlslat1ve 1ntent
and iuvolves no conrflict between the roles of the two

indicate a subsection "a"; although, it does indicate a subsection]
"b". Plaintifrf assumes this is a misprint.

constitutional bodies.
4rhe marked-up version of the Act available to plaintiff does not
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circuwstances under which the court may exarcise its discretion
to "transfer" a case to the Council on Affordable Housing
("Council"). As will be discussed below, this request for a
"transfer", aud the supporting documentation offeredvby the
defendant to the court, makes a mockery of the Act and‘the
legislative,ihtent\and would, if granted, thwart the
constitutional mandate, The integrity of the Act, the
legislative intent and the constitutional mandate is severely
implicated by this motion. 1In faét, it is seriously tarqished
by the motioa itself.

The Act stanﬁs today as the nation's foremost State
legislative effort to respond to the housing needs of lower income
persons. It is an extraordinary credit to the people of this
State that the Act is 1aw.1 1t is a greater credit to our
judiciary that it tilled the void which previously existed in thg
absence of the Act, 1Tt is absolutely essential, however, that ‘
while the judicial role may "decrease as a result of legislative
...action", it must decrease only to the extent intended by that
legislation and only to the extent permitted by the Constitution.

Anything further would create a void, something which the Court

!

was dedicated not to do.

T

]For the fiist time, as a result of the Act's amendment to the
Municipal Land Use Law, every municipality, as a precondition of
coning, will have to adopt a housing plan element which “shall be
designed to achieve the goal of access to affordable housing to
meet present and prospective housing needs with particular
attention to low and moderate income housing..."  Secs. 10, 2%
(5) and 30 -
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As will be demonstrated below, the Act contains
numerous apparent flaws, internal inconsistencies and loophlioles.
To the extent possible, thé court should interpret the Act in an
effort to save it. There is substantial precedent for such
action. Our sﬁpreme Court has gone to great ends to fulfill the
legislative intent by appropriately massaging statutes (to the
point of the wmost delicate judicial surgery) in order to save

them. See e.yg., Jordan v. Horseman's Benevolent & Protection

Ass'n., 90 N.J. 422 (1982) .
Plaintiff believes that the Act should be saved and
can be interpreted to be a constitutional and valid exercise
ot the police power. However, the transfer of this case to the
Council would be contrary to the legislative intent and a
wanifest abuse of the constitutional mandate. "As will be
demonstrated helow, the etfect of a transfer would accomplish
nothing more than delaying this court's review of site specific
relier for two (2) or more years; a result which would
unnecessarily test plaintiff's ability to maintain this action
and the ultimate likelihood that any lower income housing would

be produced,
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POINT T

THE EFFECT OF A TRANSFER WOULD
SIMPLY BE TO UNNECESSARILY DELAY
IMPLEMENTATION OF THE CONSTITUTIONAL
MANDATE AND RISK ITS ULTIMATE LACK
OF IMPLEMENTATION

It would be unthinkable for this case to be
"transferred" per Sec. l6a, let alone a "manifest injustice". A
"transfer" would be contrary to the legislative intent and the
constitutional mandate. However, the legal issues raised by

the motion cannot be resolved without agreement as to the effect

of a "transfer" generally and with specific regard to this matter.|

Untortunately, the Act presents a rather complicated
scheme is so far as the interplay between the judicial and
administrative process. Both are deemed essential to the.overall
saltisfaction of the constitutional mandate; howeQer, in many
respects, the Act is silent or apparently inconsistent in its
treatiient of how the two (court and Council) should work
toyether, |

,The presentation below represents plaintiff's effort
to extract trom the Act the leyislative intent as to ﬁow it is to
work mechanically. Plaintiff's leéal arguments rest in lafggw"r

measure on this interpretation.

9.
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A. THE GENERAL PFEECT OF A
"FRANSFER" PER SEC. 16a
OF THE ACT

Before determining whether a "transfer” per Sec. l6a
is appropriate, it is first necessary to evaluate the effect of
a "transfer".l 1n this regard, the Act is seriously deficient;
to such an extent that further legislation may be necessary
before Sec. l6a is meaningful in certain respects.

Sec. lha simply provides for a "transfer" (under certain
circumstances) of “"those exclusionary zoning cases instituted
more than 60 days before the effective date of this Act”. While
the term "exclusionary zoning case” is not defined for general
purposes under the Actz, it is clear that by any reasonable
definition the instant matter is such a case. Alsn, having been
bronght on November 10, 1983, it is covered by the provisions of

Sec. l6a.

1It has been argued that a "transfer” ie impossible since the
Council does not presently exist and will nol exist unti)
confirmation of the wmemhers nominated by the Governor. The Act
contemplated consideration of these motions even in anticipation
of that event, and this seems to be the best course. It would be
better to resolve the issue now than await actual confirmation.
Prematurity is really not the issue. Sec. 19 permits fifteen (15)
months for review and mediation prior to judicial reconsideration
of exhaustion. If the court is willing to arcept that timeframe
as rveasonable, it hardly matters when acknal confirmation occurs
since it will he well within that timeframe. Further, if and when
it appears that confirmation will not aceur and farther delay is
unreasonable, an appropriate motion conld be made to reinstitute
the case. )

2 Sec. 28 of the Act, which deals with the moratoriim on the builder's remedy,

dors contain A definition of the term "exclusionary 7oning litigation", which,
although limited to the purposes of that section and containipg the word
"litigation" instead of "case", dees indicate the thinst of the legislative
intent in this regard. See also Sec. 16b which refers to "Titigation...
challenging a mmicipality®'s zoning ordinance with roespeat to the opportunity
to provide for low and moéerate income housing”.
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Assuming this case is covered hy Sec. 16a and further

assuming that a "transfer" is otherwise appropriate, the question
arises as to what would happen to the case if it were "trans-
ferred". Absent agreement on this point, it will be difficult,
if not impossible, to determine whether a "fransfer" is
appropriate. Before addressing the implications of "transfer"”
in this case, plaintiff will first evaluate the general effect of
a "transfer" per Sec. 16a.

Neither Sec. 16a, nor any other proviéion of the Act,
directly defines the term "transfer". However, Sec. lha,
itself, and others address what happens once a case is transferred

1. Loss of Superior Court jurisdiction: First and

foremost, the decision to transfer appears to divest the court of

jurisdiction. Sec. 16a explicitly provides that the failure of a

"municipality to file a housing element and fair share plan with
the Council, in a timely manner, will result in a reversion of
jurisdiction; a fortiori, jurisdiction must have been lost.
Further, if a housing element and fair share plan are timely
filed, then the court cannot again obtain jurisdiction over the
controversy unless and until its jurisdiction is invoked per
Sec. 18 if the Council denies substantive certification or its
conditions for obtaining certification are not agreed to in a
Jtimely manner. Plaintiff aiso balieves jurisdiction could be
I

invoked if the defendant fails to act in good faith to pursue

11.
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i

substantive certification. ‘As will be shown, plaintiff views
a transfer as having the same effect as the filing for substantive
certification per Sec. 13, which has been objected to per Sec. 14
and Sec. 15a(l) by a plaintiff.

This latter point is critical since the mere [iling of
a housing element and fair share plan is a relatively
insignificant step undeg the Act and which appears éo trigger
lno further responsibility on the part of the municipality
whatsoever. Thus, pursuant to Sec. 13, ordinarily (in the absence
| of litigation) the municipal decision of whather to petition for

l"subsrantive certification” of the housing element is completely

voluntary and, under that section, no Counril review nf the
housing element and fair share plan will occur absent a petition
beinq'ﬁoluntarily filed by the municipality. Thernfora,»Séc. 16a
must be interpreted as mandating substantive certification review
per Sec. 14 and 15a(l) if transfer is granted; i.e., the granted
motion would have similar status to a Sec. |3 perition which has
been the subject of an objection.

| This would be a fatal defect in the Act if it were not
properly interpreted. Tf the result of transfer per Sec. l16a (or
the exhaustion requirement per Sec. 16b  were simply to require
the filing of a fair share plan and housing element, any "transfer
~would'effecf a manifest injustice and be unconstitutional (and

the Sec. 16b exhaustion requivement wonld be unconstitutional).

12.
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’

‘This is because the result of a transfer wonld place compliance
- | within the exnlusive and voluntary control of the defendant.

In any event, plaintiff contends that the effect of a
"transfer” is much different and compels not Anly mediation and
| review per Sec. 15 C but also the ability nltimately to achieve
compliance in anticipation of appellate review either through a
grant of substantive certification per Sec. 14 or the reversion
of jurisdiction to this court per Sec. 18.

2. Ability to Force Mediation and Review: The

question then is whether there is any way by which a "plaintiff"
in a transferred case per Sec. l6a can force review of the
housing element and obtain a determination by the Council of
whether a substantive certification should be granted per

Secs. 13, 14 and 15. The answer lies in Sec¢. 15 which covers

those instances in which " (t)he Council shall engage in a mediatio

and review. process... (Emphasis added) .

| The ability to trigger "mediation and review" is
significant. The Act does provide timeframes in which mediation
review should be completed and provides for a hearing before the
Office of Administrative Law (OAL) where mediation and review
is unsuccessful. See Secs. 15 and 19. Tﬁp significance of the

OAL provision is that it brings into force existing statutory

-

\‘m—chan1qms to create a record, obtain a final administrative
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decision and achieve access to appellate review (N.J.S.A. 52:14B-1

et seq.) or reversion to this court's jurisdiction per Sec. 18.
The problem lies in Secs. 15a and l6a. Pursuant to
Sec. 15a, mediation and review is mandated in only two instances:

; 1. where a municipality has voluntarily
petitioned for "substantive cer tification” pursuant to Sec. 13
and an objection’is Filed pursuant to Sec. 14 "within 45 days of

"

.the publication of the notice of the municipality's petition...".
Sec. 15a(l); and

h 2. where "a request for mediation and review is
made pursuant to Sec. 16 of this Act." See 15a(2).

1

“i Sec. 16, however, apparently limits the right to seek
"review and mediation” to plaintiffs in Sec. 16b cases; that is,

in those cases filed "less than 60 days befnre the effective date

of this act or after the effective date...". In such cases, a

with the Council pursuant to Sectinns 14 and 15 of this act".
The administrative process then must be exhausted (subject to
Sec. 19) if a timely resolution of participation is adopted per
Sec. %a.

Sec. 16a does not explicitly pinvide for the obligation
or right of a plaintiff in a "transfer” case to request review
and mediation., Therefore, given the limiting language of

plaintiff must "file a notice to request review and mediation
Sec. 15a(2), it might appear that a plaintiff in a l6a transfer

municipality to seek substantice certification per Sec. 13; or
2. file a new action and cowme under the

provisions of Sec. 16b.

)

case has two options:
“ 1. await the possible voluntary action by the

y
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The alternative, of course, is for the Legislature to
amend the Act to explicitly provide for the right of a Sec. 16a
plafntiff to seek "mediation and review" ar for the court to
defermine that the right is implicit in the concept of "transfer".
The latter tack is appropriate since Sec. 16b can be read as
mandating that a Sec. 16b plaintif{ request "mediation and review"
whereas, Sec. 1l6a can be read as leaving the process up to the
initial discretion of a party to seek it through a transfer
motion and the ultimate discretinn of the court . as to whether to
grant it. Furthfr, it can be concluded that the effect of qrantiﬁ
a l6a transfer motion is to put the matter, for procedural
purpnses, on the samé track as a l6b case and that the request
for a transfer is the legal eguivalent to a peétition for
certification per Sec. L3. Support for this view can he found
also in the langnage of Sec. 3 declaring "(t)he State's
preference for the resolution of existing...disputes...is the
mediation and review process". This suggests that all existing
transferred cases were intended to be covarea by Sec. 15c and
not just 16b cases.

3. Timing of Completion of Trial Level Stage: Ouce

this issue is clarified, another emerages: whether the timelrame
set for completion of mediation and review is reasonable. This

is an issue which will be discussed below in the context of
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whether a transfer'is appropriate. 1t js sufficient here to note
that pursuant to Sec. 19 the process might be completed in this
case within fifteen (15) months of the effe~ctive date of the Act,

or October 2, 1986.l

Even then, the process comparable to a
trial level decision is not complete, Pursuant to Sec. 15C
unsuccessful mediation efforts are transferred to the OAL and are
heard as contested cases.

Sec. 15C provides for issuvance of the "initial
decision” of the Administrative Law Judge (ALJ) within ninety (90)
days of transmittal. Presumably, that would require an initial
decision on or before January 2, 1987. However, the Act is not
clear that the date of tranémittal must he on or before
October 2, 1986. Thus, while the teview and mediation process
should (not "must") bhe "completed” within 15 months of the Act's

effective fate, there is no requirement that the Council transmit

the case within that timeframe. As time goes by, plaintiffs in

— U

1Sec. 19 does not require completion of the mediation and review
process within 15 months. No section establishes a time limit

for that process. Sac. 19 merely provides some leverage for a
litigant to push for finality since failure to complete the proces
within 15 months gives the litigant the tight to file a motion to
be relieved of the exhausion requirement. Fresumably, if the
mntion is successful, jurisdiction would revert to the court. Sec.
19 does not provide for-automatic termination of the duty and
appears to leave it to the court's discretion. Further, since
there is no incentive to complete the process before a motion is
filed, it may not be completed until one is filed. This is true
since even after a motion is filed, if the Council determines that
mediation and review is complete, the court may still require a
litigant to go to the OAL. Further, Sec. 19 does not specify what
must be accomplished within the specified time period. Read with
Sec. 15, it would appear to include all efforts to voluntarily
settle disputes so as to trigger Sec. 15b. Thus, Sec. 19 appears
to give the Council and parties a timeframe to settle prior to a
transfer to the OAL per Sec. 15c.
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transferred cases retain only theirv Sec. 17 option of petitioning
the court for reinvacation of jurisdiction.

Further, Sec. 15C provides for an extension of the
ninety (90) day OAL review period by the Divector of Adminis-
trative Law "for good caﬁse shown". ©No other standard is
provided; nor is any substance given to that standard. It is
possible, therefore, if not probable, that this period will bhe
enlarged given the complexities attenuating exclusionary zoping
litigation despite the "expediting” languaye in the Act. Again,
further legislation or judicial surgery is needed to insure that
plaintiff must consent toany enlargement nf time and, in the
absence of consent, enlargement will not he granted except in the
most extraordinary of cases, such as the deakth or illness of the
AL.J,

This loose end should be resolved now or certainly
prior to the actual transfer of any case. This is necessary
because it is clear that a party svubhject to further delay by a
finding of "yood cause" will have absnlutely no recourse to

challenge such a“decision. An interlocutory appeal is unthinkable

litigant in a contested matter to "play ball" with the ALJ and
his or her desire for more time. It is 1elevant to note here
that in Mt. Laurel I1 the Supreme Court chose to select three

special judges to provide for the "expeditijous" handling of

17.
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Mt. Laurel cases. This was in spite of the fact that our trial

judges have had extensive experience handling traditional zoning
cases (which ALJ's do not). Further, even with their expertise,
Ithe three judges have not been able to resolve contested remanded

cases, let alone those newly instituted, within any time remotely

like 90 days. This case was remanded on Janvary 20, 1983, and
still awaits a final trial level ruling two and one-half years
later.

Thus, without some precision given to the term "good

cause shown" in Sec. 15c it is likely that the OAL rveview will

be for more than ninety. (90) days. For that reason and the lack
of specificity as to the transmittal date, oven the January 2,
1987, date for the issuance of the ALJ's "initial decision" is
extremely unlikely to be achieved. Regardliess, even then the
matter will not have reached a stage comparable to the finality
of the initijal trial level.

Pursuant to N.J.S.A. 52:14B-10, the "initial decision"
or ALJ recommendation is transmitted to the FExecutive Direétor
of the Council who has an additional forty-five (45) days to\
ki?adoPt, reject or modify" the recommandation. This would bring us
bltoappro;timately Febhruary 16, 1987, and still the law provides

for extensions in the discretion of the agency head, again "for

good cause shown". WN.J.S.A. 52:14B-10(c). Again, judicial
clarification of the basis for such an extension is necessary
prior to a transfer since nothing will be able to be done at)the

rd

time of an abuse of this provision.

18+ ;
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Thus, even under the most ﬁopnrul tim@fraﬁ;, the Act
does not provide for the conclusion of the udmpérable trial level
stage until February 16, 1987, over a year and a half from the
effective date. Further, it is clear that the Eimeframe will bé
muéh longer for reasons previously stated. |

Importantly, the "final" Council decision may be that

substantive certification should not be qranted‘cr should be
granted only if certain conditions are met. Pufsnant,to‘Sec. lé,
the municipality need not agree to the conditions and there is no
provision in the Act tb require it to do so. The Act provides
only that, in such circumstance, jurisdiction wiil revert to thé
court. Sec. 18.

Regardless, even the minimum timeframe provided for

conclusion of the Council's review will mean that over four yeags

will have elapsed since Jandary 20, 1983 (the date of Mt. Laurel

I1) and almost three and a half years since the filing of this
action.1 For now, it suffices to say that such a delay is
obviously unconscionable given the plain language of our Supremg

Court's~opinion in Mt. Laurel II (particularly since it is merely

a delay of this court's action). See Mt. Laurel II, supra,

92 N.J. at 199, 200, £n. 1, 200, 212, 286, 289, 290-91, 293 and

341. This will be discussed further below when plaintiff

llt should be noted that this plaintiff has been attempting to
provide lower income housing in Cranbury since 1969 and the Urban
League since 1974. '
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K

.addresses 'he ruestion of whether "transfer"” shonld bhe permitted

in this case.

4. Scope of OAL and Council Reviaw: Assuming
!

mediation and review can be triggered and the timeframe for such

review ig reasonable, the next issue is whether the scope of such

‘review is broad enough to effectuate Mt. Laurel 1T compliance.

il
ii

Before addressing that issue below, it is necessary first to
determine the intended scope of review and mediation which can be
undertaken by the Coﬁncil and OAL. Any case which is

transferred under Sec. 16 will contain the following issues which.
are potentially in dispute:

a. fair share (and all attendant. issues such as
indigenous need, SDGP impact, region, present and prospective
regional need, fair share allocation methndology, credits,
phasing);

b. ordinance compliance (andi all attendant issues
such as ordinance provisions, site availability, site suitability,
legality of ‘means chosen for compliance (n.4. condemnation,
development fees, etc.), financing, state or federal funding
availability, phasing):; and '

c. builder's remedy (and all attendant issues such
as vindication of constitutional mandate, provision of sufficient
lower income housing, good faith, site availability, site
suitability). '

" "

It is relatively clear that most issues raised by "a
and "b" above (fair share and compliance) can be addressed by
the Council under authority granted by the Act. The Council's
Sec. 14 power to grant substantive certification and its

statutory power to review an ALJ determination in a contested case

20,
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transmitted under Sec. 16 certainly contains within it the
authority to address most of those issues. Problems may appear
in other cases where a municipality chooses a "novel" manner of
compliance such ds through acquisition, condemnation and the
imposition of fees. These mechanisms are of questionable
legality and ave being tested in cases pending before the three
special Mt. Laurel judges. Whether they are of the sort of leqgal
issues which can be resolved by the Council or by an AlJ is
questionable. The problem is not ripe for vesolution here since
the defendant is not proposing to use any novel mechanism. Its
compliance approach is the standard set-aside method and
utilization of a private, non-profit entity.

Before addressing "c" above, the builder's remedy, two
major gquestions remain:

1. are provisions of the Act which affect the
scope and nature of review (both procedurally and substantively)
unlawful or unconstitutional; and

2. what effect, if any, must be given hy the

Council and ALJ to the present record before this court and prior
rulings of the court.

a. FProvisions of the Act raising legal or constitutional problems

Many aspects of the Act which address how the Council
and the ALJ shall evaluate fair share and compliance are subject
to serinus legal and constitutional attack nnder Mt. Laurel TII.

Examples include:

21.
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(1) Sec. 4b, definition of "llousing Region". This

section specifies that regions shall consist of "no less than two

nor more than four contiguous, whole counties..." 1In this matter,

the court has ruled that the appropriate reqion for Cranbury
Township is one which consists of more than four counties. In

other matters, another Mt. Laurel court has utilized a region of

less than two counties and not "whole counties". See VanDalen v,

Washington Tp., Docket No. L-045137-83PW (decided Dec. 7, 1984).1

(2) Secs. 4c and 44, definitions of “"low income

housing” and "moderate income housing". Set at the 50% and 80%

standard respectively, they do not provide for any "reach" into
the various lower income categories. This "reach” has been

mandated by the special Mt. Laurel judges in several cases.2

(3) Sec. 5a - appointment of Council members. This
PE

presents a minor inconsistency with Sec. 7a. The former states
that Council members be "balanced to the greatest axtent
practicable among the various housing regions of the State". The
ulatter calls for the Council to "(d)etermine the housing regions

of the State", Presumably, the term "extent practicable" has

given quidance to the Governor in nominatinag members and the
section will be truly implemented as members are appointed to fill

vacancies once the regions have been established.

lOne cannot state, however, that it would he impossible to develop

A scheme of regions which is reasonable and constitutional for Cranbury Township
and all municjpalities and which oonsist of between twn and four whele counties.
Until the Council establishes its regions, it vould be premature to rule on the
validity of this provision.

2a s . . .

This problem could be rectified by Council regmlations and, therefore, would
t be ripe for review until after the resolution »f the matter in a specific

case. Judicial interpretation should occur, hwewey, prior to any transfer.

2.
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(4). Sec. 7 and Sec. 8 - Limiting the Council's

of procedure and fair share. The Council Aappears to have no power

to issue cr
Secs. 10 an
element but

provide for

power is gi

appears consistent with the legislative intent to give

muncipaliti
why so much

fair share
by regulati
provides fo
agreements”
guideline,
provided in
in such agr
T
transfer mo

municipalit

iteria and guidelinéé for a compliant ordinance.
d 11 provide legislative standards for a housing
13, 14 and 15

no regulatory power, While Secs.

Council aGnd OAL) review of the housing element, no

ven to adopt rules, criteria or gnidelines. This

es maximum flexibility to devise their own compliance

On the other hand, it raises serious gquestions as to

tim@fis necessary simply to promﬁlqatn fair sbhare

nd whether transfer is appropriate in a case where

has been determined and thé only issues to be resolved
on relate to fair share. See algo'Seé. 12 which
r Council review and approval of "regional contribution
» but no power to regulate, by rule, criteria or

the form of such agreement, other than as explicitly
Sec. 12(f) "the duration and amnunt of cdntfihution"~
eements.

his is significant in considering whether to grant a
tion. Most of the delay accorded the Council and |

ies is simply for the Council to adopt regulations

23.
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!lconsistency in fair share was not seen as a constitutional

relevant to fair share, Whilé consistenay in fair share
methodologies is relatively important, it is hardly the type of
concern which outﬁeighs the public interest in getting on with 
the construction of housing.

Further, the Legislature was not concerned that cOurﬁs

would continue to resolve fair share issues. The Act does not shy

away from inconsistencies or the duplication of effort in the fair

share context. First, as will be demonstrated below, the

legislative scheme contemplates a substantial role for thercoutts_
independent of the aﬂministfative érocess. Second, the Council if
will not necessarily be imposing a single fair share methodr_w].og;;ftr
pursuant to Sec. 7. Review will be given to municipal - fair sné;é
plans per Sec. 14 which require them only to be "cnnsistent;aith

the rules and criteria adopted by the Council...". Lastly;

I| prerequisite by the Supreme Court, nor has it been an eipérience

at the trial level with the three special Mt. Laurel judges.  Ndte
4 T T

the Court provided for presumptive validity only of region and

regional nred determinations and not of fair share methodologies.

"ﬂt. Laurel {1, supra, 92 N.J. at 216.

i

The fair share issue has already causerd an enormous
Ildelay in realizing satisfaction of the mandate, generally and in
this case. It seems particularly inappropriate for it to

‘continue to act as such a delaying factor.

T,
N,

24.
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(5) Sec. 7¢(l) - permilting one-to-one crediting

ggainst the fair share for "each current unit of low and moderate

income housing of ade uate standard...”. Secs. 4c and d would

provide that such housing is affordable to lower income households|

and "occupied or reserved for occupancy” by such households.
The disjunctive in the last phrase is troiblesome. It should
be read to mandate appropriate resale or rerental controls in

light of Mt. Laurel II.

More problematic is the failure in Sec. 7c(l) to limit

the credits to units constructed or made newly available within

| the fair share period, e.g., since 1980.l The special Mt. Laurel

1 judges have concluded in unpublished opinions that pre-1980

units generally cannot be credited and that a credit depends on
the unit being: 1) newly available after 1980; 2) occupied by
an eligible household; 3) affordable to such a household; and 4)
subject to resale or rerental controls. The reason is obvious:

the fair share is intended to address a need which exists and is

1This problem cofild be rectified by Council requlations and,

partially, by interpreting the last clause ("including any such .

housing constructed or acquired as part of a housing program

spnvlflcally intended to provide housing for low and moderate
income households”) as delimiting the type of unit which could be
credited.

i

25.
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pre-1980, standard unit is irrelevant to the satisfaction of that
need; particularly since it represents a unit and a household not
counted in the need figure. Even if that honsehold were to move,
the net effect would not be to increase the supply of housing
since the household would occupy another unit. (An exception
might be made for elderly housing on the assumption that a "move"
means death, transfer to institutional quatfers or relocation with
a relative.) Given the silence of the Legislature as to the date
of construction, the court should interpret this section to
mandate crediting only of post-1980 units. The Act would then be
read consistent with known precedent, the constitutional mandaté

and common sense.

(6) Sec. 7c¢(2) - mandgﬁigq_tigjustments" to the'

fair share. No specificity is given as to how such adjustments

——— e 1 Ampan: e o s

are to he made and some of the criteria ate very troublesome;
such as: Sec. 7c(2) (b) ("established pattern of development")
and Sec. 7¢(2) (g) (the prohibitive consts "tn the public" of

"({a)dequate public facilities and infrasrructure").l

(7) Sec. 7e - providing for ceilinys on_the

municipal fair share. This is one of the most troublesome

om——— —

1R@qulations could easily resolve these problems. For example,
Mt. Laurel Il recognizes the potential need to phase based on
deference to the existing development and suygests care be given
to implementation of a fair share plan where existing development
may be affected., Mt. Laurel II, supra, 92 N.J. at 240, fn. 5, 280
and 331-332, IR - T :

[ SO

26,
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sections of the Act. 1If applied literally, it would clearly
"favor" municipalities which have had the most excinsionary
hisfory. The use of the term “and any other criteria” results in
such a broad delegation of authority as to he of guestionable
legal validity. The provision, however, is so vague that it
might be salvaged by regulations. This section and Sec. Tc(2)
are very suspect in light of the lack of uwpward adjustment
regionally to address the failure to satisfy the reqional fair
share if downward municipal adjustments are pefmittpd. While
regulations conld address this problem, it is serious. On its
face, it calls for a mandated regional fair share deficit;

something clearly unconstitutional.

(8) Sec. 9a -~ establishing the voluntary nature of

participation withkthe'Council. First, whether to adopt a
resolution of participation is voluntéry and, second, the
adoption of such a resolution ouly results in the required
submission of a housing element. Sec. 13 provides that the
municipality still retains the total discretion as to whether to
seek substantive certification. The only “axposure"_a muncipality
has is that ultimately it will be subject to judicial review.
This underscores the need for maintaining an effective judicial
presence and a class of plaintiffs via the huilder's remedy.
Failure to adopt a timely resolution of participation permits a

litigant not to exhaust administrative remedies. Sec. 9b.
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share plan, results in reversion of the jurisdiction of the court
of a transferred case. Pursuant to Sec. I16b, failure to adopt a
timely resolution of participation eliminates any exhaustioﬁ
requirement (by inference). The Sec. 16b e~xhaustion requirement
is also waived by Sec. 18 if a municipality fails timely to file
its housing elément or, if pursuant to Sec. 14, the ﬁunicipality
fails to achieve substantive‘certificatimn in a timely manner.
Plaintiff has interpreted these sections in the context
of a Sec. 16a transfer as mandating mediation/review and triqgerim
a Council determination on whether or not to grant substantive
certification. Lastly, Sec. 19 provides fnr possible revprsionL
to the court if the review and mediation process is not completed
in a timely manner. The issue which all of this triggers, of:
course, is the builder's remedy, since it stands as the only
thing which will create any "exposure" for a recalcitrant
mupicipality. This will be addfessed further below.

‘(9), Sec. 9a presents another problem relative to
timing. While the resolution of participation must be filed on
or before November 2, 1985 (four months after the Act's effective
date), the housing element may not be submitted until January 1,‘
1987, under a worse case scenario (i.e. uwler Sec. 7 the adoption'
by Council of criteria and gunidelines seven months after January 1

1986, or August 1, 1986 and filing of the housing element seven




-
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Ke

.months thereafter or Januvary 1, 1987 pursuant to Sec. 9a).

Consider this timeframe in light of the Sec. 19 pressure to
complete review and mediation on or before October 2, 198B6; almost
three months before the outside date a housinqlelement may have to
be filed and only two months after the outside date when the
Council's criteria and guidelines must be adopted per Sec. 7.

Consider it further in light of the previously cited references

in Mt. Laurel LI for prompt satisfaction of the constitutional

mandate. The problem appears to be sloppy draftsmanship. 1In any
event, the specific should control over the general. The fifteen
(15) month timeframe of Sec. 19 for transferred cases should be
the delimiting provision réqardless of Sec. 9a.

(10) Sec. 9b presents a problem for a potential
litigant. Mt. Laurel II appears to regquire that a potential
plaintiff first seek voluntary compliance before suing. M.
Laurelll, supra, 92 N.J, at 218. If still required, it would be
simple for a recalcitrant municipality not to adopt a resolution
of participation until such a request is made and then immediately
adopt one and subm{t a fair share plan and housing element before

litigation is filed. This would totally take the sting out of the

Sec. 9b "exposure" of waiver of the obligation to exhaust.

1This could be rectified by removing the "grnod faith" requirement
as a pre-litigation obliqation in light of the Act's admonition
that failure timely to adopt the resolution creates the exposure
of llt:qatlon. In such a case, attempting to achieve voluntary compliance
before suing could be assumed to be a futile yesture where a municipality
hag failed to adopt a timely reeolutlon or to file a timely honsing element
and fair share plan. :
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(11) Sec. lla states that "(i)n adoptings its

housing element...the municipality shall establish that its land

use and other relevant ordinances have been revised to incorporate

thie provisions for low and moderate income housing”. This appears

' to be somewhat inconsistent with Sec. 9a which calls for mandatory

submission of the housing element and the apparent discretionary
submission of "any fair share ordinance intrvoduced and given
first reading and second reading;..which implements the housing
element. It may further conflict with the MLUL process by which
the element is adopted not by the Governiny Rody but by the
Planning Board prior to the adoption of responsive zoning
ordinaﬁce amendments. See Secs. 29 and 30; N,J.S.A., 40:55D-28

1

and 62.

(12) Sec. 1la(3) - providing that resale and

rerental controls last for not less than six years. See also

Sec. 12f and Secs 20e. A resale control of seven (7) years
would appear to be acceptable. This may prove inconsistent with
requirements imposed by the special Mt. Laurel judges that the

controls last for as long as possible (25-30 years) and the

1 . . .
The most reasonable interpretation of these conflicts would

interpret Sec. 9a as requiring submission of an adopted proposed

compliance ordinance with the hounsing element and distinguish
between municipal "adoption" of a housing element for Council

submission purposes and planning board "adoption" for MLUL purposeg.

It also does not make sense to have substantive certification wher
the compliant ordinance has not been adopted since the Council
does not possess power to order adoption,

30.

:)
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admonition in Mt. Laurel 11, supra, 92 N.J. at 269, favoring

such,controls.l

(13) Sec. 1llb and 23 - providing for phasing of

the fair share. In most cases (municipalities with fair shares

of 500 units or greater) consideration is given to phasing
periods of greater than six years (or the period of repose).
These sections present some difficulties; particularly in light

of the admonition in Mt. Laurel II that phasing should be

sparingly used and that the housing is needed now. Mt. Laurel II,

supra, 92 N.J, at 219, 280 and 331-332. Sec. 23 also-presents
potential due process and logistic problems. See Sec. 23b and ¢
(re: phasing of particular developments) and Sec. 23d (e.g.,

"to prevent sites...from being used for other purposes..."). Also
deference is to be paid, pef 23e(3) to historical growth patterns

which may "reward" the more exclusionary municipalities.
1

1This most likely cannot be saved by requlation since it is an
express statutory statement as to the municipal obligation. The
power to regulate and adopt criteria and quidelines is limited to
fair share issues and does not appear to allow for modification
of this provision.

2On the other hand, whereas phasing appears to be mandated, the
specific way in which it is implemented is not mandated by the Act
which specifically refers to the timeframes as "guidelines". See
Sec. 23e. Most of the suggested criteria are matters which the
courts have been open to considering in any event. See Allan-
Deane v. Tp. of Bedminster. Attacks on the facial validity of
these sections would be inappropriate. Once a specific plan is
approved, the courts will be able to evaluate it in the context
of Mt. Laurel II.
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(14) Sec. llc and 12 - describing "regional

|l contribution agreements” by which up to 50% of the municipal fair

share may be satisfied by a "transfer (of units) to another

10

municipality". See Sec. 12a. This poses very serious

constitutional problems. Mt. Laurel clearly indicates that one of

the negative constitutional effects of exclusionary zoning
kpractices has been the polarization of our society - economically
and geoqraphically; the locking of the poor into urban ghettos.

.20 Mt. Laurel II, sugra,'92 N.J. at 278. ' These sections would appear

to reinforce that poiarization. Further, Sec. 12b presents a
problem of double counting fair éhare. It provides that the
"sending municipality” receive a "credit against its fair share
for housing provided". Presumébly, the receiving municipality
30 will also demand a "credit". Unless resolved, each transferred

unit will be counted twice. Another question is how these

sections will be related to Secs. llb and 23 regarding phasing.ﬁ

E It would seem clear that units "transferred" need not be phasedr

"since none of the phasing criteria are applicable to transfers.

40 If anything, the provisions on phasing would mitigate against

|

50

| .""‘ i ‘ 32‘
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phasing any "transferred" units.1

1The transfer sections are clearly suspect. The purpose of the
fair share methodology is to locate areas in which the development
of lower-income housing is appropriate. While no methodology is
perfect, the 50% transfer is so substantial as to make any
methodology ineffective., On the otherhand, given various
practical realities, most "sending" municipalities cannot be
realistically expected to be able to generate their full fair
share. Also, "receiving” municipalities will be, typically,

just those which could not provide any conventional means of
satisfying their indigenous need or fair share obllqatlons, if
any. "Transfer” would be plainly inappropriate for "sending"
municipalities which cannot do that. Thus, the constitutional
question may really turn on the specific facts of each
municipality. These provisions would be clearly unconstitutional
if invoked by certain municipalities (such as the defendant herein
but would be a practically sound accomodation of the
constitutional mandate if invoked by others: such as relatively
built~-up suburbs. A legal question may arise as to whether the
failure to "propose the transfer" by such municipalities is
unreasonable under Mt. Laurel II. Transfer may be a way to avoid
problems with a lack of adequate vacant land and could mitigate
against use of vacant land as a criterion for fair share
adjustments (per Sec. 7c(2)(f) and phasing (see Sec. 23a[3]). The
effect of the provision may be to open up many municipalities to

a Mt. Laurel II attack; attacks which may be mounted by urban
municipalities or citizen groups to prevent a municipality from
phasing or reducing its fair share unless it is willing to pay for
transfers. While Sec. 11d, discussed below, would not require
municipalities to build hou51nq, it would not stand in the way of
conditioning phasing or mitigating fair share adjustments on the
agreement by an affluent municipality to pay for transfers.

1
3.
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(15) Sec. 11d - providing that municipalities need

not "raise or expend municipal revenues in order to provide low

and moderate income housing". 1If read literally, this would

defeat the Mt. Laurel II doctrine since needed infrastructure,

public services and tax abatements would not be forthcominq.1

1 (16) Sec. 13 - providing for the voluntary request

for substantive certification. As previously discussed, absent

the threat of litigation and the builder's remedy, there is no

incentive to seek certification. This would be a greater problem
if the Act were read to preclude a litigant in a "transfer" case
from triggering mediation and review and forcing an ultimate
Council'ruling on substantive certification. Further, in light
of Secs. 14 and 15, a question arises as to whether the petition
Ffor substantive certification can be voluntarily withdrawn if

an objector appears. Clearly, under Sec. 14, a municipality

need not accept Council conditions for obtaining certification;
dthat is, it need not "refile its petition with changeé

satisfactory to the Council“.2 The Act is best read to permit a

municipality to withdraw if an objector appears but to permit a

litigant to force review either by the court or Council through

‘lThis is rectified by a strict reading, consistent with Mt. Laurel
II, that the municipality need not directly finance the actual
construction of the units. 1In support, see Sec. 1la(4), (5), (6)
‘(7) and (8). :

2This underscores the need for potential litigants and, in turn,

an effective builder's remedy.

?4-
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the filing of a complaint. The objector could become a litigant
if the municipality withdrew; the withdrawal resulting in no
exhaustion requirement. See 9b and 16b. The major apparent
flaw in the Act is the lack of remedial power deleqated to the
Council to obtain compliance by a "recalcitrant municipality”:
one which does not adopt a resolution of participation, file its
housing element and fair share plan, petition for substantive

llcertification, agree to conditions for substantive certification
or adopt implementing ordinances. The solution to this "flaw"
is found in the builder's remedy and the continued availability
of judicial relief. This will be discussed further below.

(17) Sec. 15c - providing for transfer to the OAL

of any case were mediation is unsuccessful. No time limit for

"mediation is imposed except in litigated cases and then only to
the extent to which Sec. 19 acts as a time limit.l
(18) Sec. 22 - providing for a 6-year repose for

municipalities whicp have settled exclusionary zoning litigation

"prior to the effective date of this act". Cherry Hill in Camden

County is now attempting to use this section to get repose even

lThiS‘obviously must be corrected by procedural rules. The
Council should not be permitted to allow fruitless mediation to
go on. This would clearly be contrary to the constitutional
mandate that satisfaction of the fair share be accomplished
expeditiously. '

35.
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: ,,/,“-“, (20) Sec. 28 - providing for a moratorium on

‘though the relevant "settlement" provided for no lower income
housing either on the developer's tract or anywhere else; nor did
it receive judicial approval or a judgment of repose.

(19) Sec. 25 - providing powers to municipalities

to actively engage in housing production. Its elimination of

"condemn or otherwise acquire" from previous drafts suggests that
'such action is illegal. This issue is presented by several
municipal compliance programs which contemplate condemnation as
one mechanism to effectuate compliance and will have to be
resolved judicially. No case raising such an issue should be
transferred since this is a matter peculiarly judicial in nature,

d

as opposed to administrative.

granting the builder's remedy in Mt., Laurel II litigation until

as late as January 1, 1987. See Secs. 7 and 9. The period

earlier than the latest possible date (August 1, 1986). While
this does not directly address fair share and compliance, it and
the builder's remedy generally are crucial to the overall

constitutionality of the Act and will be separately addressed beloy.

“could be shortned if the Couhcil adopts its criteria and gquidelineg

the word "settlement" to include the criterion of a judgment of
repose as part of the "settlement".

“1The problem could be easily rectified by an interpretation of
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hwould trigger the mediation and review process.l 1f that process
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b) Utilization of the Present Record:

As previously indicated, a "transfer" per Sec., l6a

is unsuccessful, Sec. 15c would trigger an OAL hearing. The
question is: what use, if‘aﬁf, must be given to the present
record in this case; that is, what will be mediated and reviewed
and the subject §f the "contested case"?

The present record includes a determination of the
implications of the SDGP, fair share, non-comp}iance, and
resolution of numerous issues affecting the huilder's remedy.

The defendant has prepared a new ordinance which, as to its land
use controls, is relatively unflawed. Perhaps the Bnly remaining
contested mattersbetween the parties is the issue of site
suitability for the award of the builder's remedy and phasing.
The initial two prongs of the remedy have been satisfied:
vindication of the constitutional mandate and commitment to provide
a substantial percentage of lower-income housing. Thus, of the

multiplicity of factual and legal issues presented by a Mt. Laurel

2
II case, all have essentially been resolved.

1Aqain, Sec. 16a does not explicitly indicate that mediation apd
review would follow a transfer. This must be judicially read into
the Act.

2It is true that the court has yet to rule on the compliance of th+
defendant 's new ordinance. However, the master has indicated his
support for the ordinance and, in the absence of major concerns by
plaintiffs (given the severe adversity with which this case has
been litigated), one can assume a finding of compliance even
subject to possible modifications.

17
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Thus, having fully litigated a Mt. Laurel II claim,

blaintiff now raises the qhestion of the significance of the
extensive record created. The defendant cl@arlyvanticipatés
10 completely relitigating all issues. This is consistent with
the actions of a defendant in another transfer case which
explicitly seeks "ap Order rescinding all previous Orders of the
‘Court inconsistent with the transfer of this matter..." The Order

desired states, in relevant part:

20 ORDERED, that all previous Orders
and Judgments of this Court
inconsistent with the transfer of

: this matter to the Council on
Affordable Housing, shall be
declared superceded by this Order.

. The defendant there is not specific as to which previous orders
or judgments are beiﬁg referenced or how and to what extent they:
would be inconsistent,

"The Act, itself, is silent. No substance is given
‘to the term "transfer". However, given the sixty (60) day line
drawn between a l6a and 16b case, the use of a term like
"transfer"”, and the divestiture of jurisdiction during transfer,
it appears that the Legislature intended the Council to review
and mediate what is left of this case. Since numerous issues in
this case are no longer left for mediation and review, but are

’,f“resolved by orders and judgments, those matters are no longer

RELIN
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reasonably subject to mediation and review.l

On the other hand, partles are always capable of further
settlement dlscussions which, if succeqsful, may, with court
approval, modlfy prior rulings or orders. "This has been the

experience in Mt, Laurel II litigation. However, if settlement

efforts, subsequent to the entry of a judgment or order, fail,

then the judgment or order stand.

mediation on all issues. However, the OAL "contested case"
requires adjusticatioh only of those issves not previously
resolved by the court by judgment or order. In the context of
this case, that would essentially mean that as a result of
transfer: |

1. possibly 15 monthslorAmore woﬁld be spent attempting
to mediate site spec1f1c relief and phasing:

2. upon the lack of success of mediation efforts, those
issues alone would go to the OAL for a determination; that is,
whether the grant of substantive certification should be
conditioned on site sbecific relief and phasing of the fair share

permitted. » !

1 See Sec. 3. The purpose of "transfer" is not to,relitigate but
to use the Council to resolve disputed issues. Where issues are
no longer disputed; that is, they have been settled or 3ud1c1ally
resolved, the Counc11 has no function.

39.
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- The effect of trangfer, therefore, would he to present
the site specific relief issue and phasing to the ALJ and
Council prior to its probable ultimate consideration by this court
and to delay those determinations for almost two (2) years.
As has been indicated above, failing successful mediation, the
most plaintiff can hope for is that the Council will condition
an award of substantive certification on municipal brovision of
site specific relief. If the municipality then refuses, the
matter returns to this court per Sec. 18 for ultimate review.

IIf the Council refuses to so condition an award of substantive

certification, presumably plaintiff could seek appellate review
"and prevail on such an appeal.

This, of course, presumes that the Council and OAL have
jurisdiction to review site suitability disputes in the context
of the builder's rehedy.. If they do not, "transfer" is clearly

ridiculous and, more importantly, the Act itself may fail. The

only other avenue is for the court to condition transfer on an

“award of the builder's remedy.1

Before addressing the builder's remedy issue, it should

“be noted that legally the "transfer" need be viewed an nothing

lThis would require a site sﬁitability hearing prior to a decisibn
to grant a transfer motion.

an.
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more than a change of venue from the Superior Court, Law Division,
to the Council and OAL. 'Viewed as such, it may be given the
simplest and most realistic interpretation, one which must have
been intended by the Legislature iﬁ the absence of explicit
language to the contrary (of which there is none).

The Rules of Court provide some quidance. Thus,
R.1:13-4 addresses the transfer of actions to administrative
agencies which were improperly filed in court; that is, where the
court has no subject matter jurisdiction. In such cases, the
court is without power to rule on any issue other than lack of
jurisdiction and the transfer is a means to put the matter in its
proper forum.

The court here, however, had essentially exclusive
jurisdiction prior to the Act and its orders and decisions were
well within its subject matter jurisdiction. The Act did not
retroactively divest the court of that jurisdiction. It only
provided a new mechanism, prpspectively, to resolve disputes;
that is, matters unsettled of not subject to court orders or
decisions,

The use of the Council as an alternative mechaniém to
resolve matters still in dispute is up to theAcourt's discretion.
The effect of a "transfer" in that context is more akin to an

R.2:5-5 decision to refer those disputed aspects of a matter back

41.
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.to an administrative agency for a comiplete record or R.4:3, et
seq. relating to transfer of actions among the various trial
divisions of the Superior Court. 1In all such cases, prior orders
10 and decisions stand and the new forum is used only to resolve

issues still in dispute.
v

This interpreation is consistent with the Transfer Act,
||N.J.S.A. 52:14D-1, et seq. Pursuant to N.J.S.A. 52:14D-7, an

inter-agency transfer does not affect on-going actions or

20 proceedings..."nor shall the transfer affect any order or

recommendation made by, or other matters or proceedings before

,

the agency."”

The Legislative scheme, in this light, becomes
relatively clear. Further, it is most consistent with the plain
30 || language of the Act.. As will be discussed furthef below, the
Legislature clearly did not envision a major departure from the

on-going process to satisfy the constitutional mandate. The Act
was intended to supplement, not emasculate, existing compliance

mechanisms; to further, not.retard movement tbward satisfaction

of the constitutional mandate.

40
5. The Builder's Remedy Under the Act: Perhaps the

Act's most serious potential defect - both legally and

constitutionally - is its treatment of the builder's remedy.

The issue here is greater than simply the constitutionality of

50 Sec. 28, the "moratorium" provision. The question presented is

47,
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whether the builder's remedy is at all viable; that is, whether
the Council or the OAL have the legal authority first to consider
and, second, to award that relief to a litigant.

The reason why the issue is so fundamental is because
of the voluntary nature aof participation under the Act (see
Secs. Y9a and 13). No municipality is required to partlcipate/
before the (ouncil and no municipality ;s required to seek a
substantive certification. The latter is true even if the
municipality has adopted a resolution of participation and filed
its fair share plan, housing element and proposed compliant

ordinance. 1In fact, it..appears that a municipality could withdraw

\Iits petition for substantive certification if an objector appears

and, in any event, it need never agree to refile its petition to

accord with conditions imposed by the Council., See Secs. 14 and
15. |

The Act is strictly voluntary, If is,. on the other
hand, as the Legislature has explicitly stated, both a
comprehensive "scheme...which satisfies the constitutiona;

obligation" and an alternative "to the use of the builder's

remedy as a method of achieving fair share housing". Sec. 3.

However, it is only those things if a munidipality voluntarily

undertakes to utilize the scheme. '

fter the most careful and extensive deliberation, held that the

The Supreme Court has already spoken on this issue and,
a
43.
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satisfaction of this constitutional mandate cannot rest upon
voluntary compliance. It reached this conclusion reflecting

on the history of voluntary action subsequent to Mt. Laurel I,

It should be remembered that the first trial level decision in

1

this area was rendered in 19717; twelve (12) years prior to

Mt. Laurel [I. Mt. Laurel I, itself, was rendered in 1975; eight

(8) years prior to Mt. Laurel II.

The Supreme Court, therefore, had ample opportunity to
evaluate whether and, if so, to what extent, "voluntary"
compliance was a reasonable likelihood. In fact, compliance

was not purely "voluntary" prior to Mt. Laurel II. The threat of

litigation was prevalent. Many muncipalities had been sued by
both public interest and private (for-profit) plaintiffs.

The six consolidated cases which resulged in the
Mt. Laurel Il decision involved approximately twelve (12)
municipal defendants, two municipalities participating as amici
Sﬁfiéé (which were separately involved in their own Mt. Laurel 11
action) and ritteen (15) Middlesex County and three (3) Bergen

County municipalities which were not the Subject of the appeals;

in all, appruximately 3] municipalities. Other municipalities

were also under litigatioh; including, but not limited to, ., -~

P

lggggggd-attgﬁgisont.Inc. V. Madison Tp., 117 N.J. Super. 1l (Law
Div. 1971). The trial decision which was the basis of the Court's
ruling in Mt. Laurel { was rendered in 1972. Southern Burlington
Ca. NAACP v. Tp. of Mt, Laurel, 119 N.J, Super. 164 (Law Div. 1972

44.




1 twenty-seven (27) in Morris County (one of which, Chester, was ‘
! ' >
: also separately before the Court in Mt. Laurel II). Most of these|
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municipalities - all but three (Franklin, Clinton and Chester =~
which had also been sued by the Public Advocate) had been sued by

public interest groups. Thus, prior to Mt. Laurel II, at least

as many as sixty (60) municipalities (and clearly many, many more)
had been sued, mostly by public interest groups.

Despite this history of litigation with public interest
plaintiffs, the Court acknowledged that more was needed. The
Court was aware of the reasonable likelihood that public intefest
sponsorship for Mt. Laurel IT litigation was waning.
Represéntatiun by caounsel at oral argument and subsequent history
have confirmed that fact. The Public Advocate has not filed any

Mt. Laurel 11 actions since 1978 (other than amicus presentations

in other matters) and, in fact, dropped its Morris County
litigation ayainst fifteen of the original 27 municipalities sued

partially on the basis of inadequate resources. Morris Co. Fair

Housing Council v. Boonton, 197 N.J, Super. 359, 363 (Law Div.

s s et et S e i

' : 3 3 . K3 » -
1984) . The National Committee Agyainst Discrimination in Housing

("NCDH"), the oriyinal funding source for this and the Middlesex _.

-
”’
-

County cases, is nearly out of business and is no longer.

participating in this case. ‘The matter’ is being pursued by the

Constitutional Law Clinic at Rutgers. The resources limitation
45.
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on that group is obvious. The Suburban (now Metropolitan) Action

Institute, which funds the Mahwah case, has barely been able to
!

pursue that action, let alone the three others initially sued.

In fact, it has been the presence of builder litigants, heavily..-

relied upon by the public-interest plaintiff since Mt.-haurel II
,
that has made the Mahwah case financially manageable. Legal

Services programs undertook only one Mt. Laurel case other than

Mt. Laurel itself (East Windsor). That case was settled without

trial and the Mt. Laurel case was picked up by the Public Advocate
in 1975.

As the trial court noted in J.W. Field Co., Inc. v. Tp.

of Franklin, Docket No., L-6583-84 PW (Law Div. 1985) every suit

since Mt. Laurel 1I has been brought by a builder. (Slip Op.,

pPgd. 4). This is largely confirmed by plaintiff's knowledge that

the only non-builder Mt, Laurel II suit broughthsince 1983 is one

against Cherry Hill Township and that only because of an alleged
misuse of the builder's remedy by a builder plaintiff in a prior
actioh.

Thus, at the oral argument of the Mt. Laurel II

consolidated cases, the Court addressed its concern that there was|

1

no plaintiff class to continue the vindication of the Mt. Laurel

mandate. Cdllogquy ensued as to the use of attorney's fees and/or

the builder's remedy (eschewed as a routine remedy in 1977 in

Madison). The decision in Mt. Laurel II represents the Court's:

resolution of this praoblem.

R R T E
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Again, it should be noted, that the Court felt it had
a problem in the first place because of the lack of voluntary
compliance with the constitutional mandate. Over and over again,
the Court reiterated its frustration and impatience. See Mt.
Laurel 1I, supra, 92 N.J. at ‘199, 200, 200 fn. 1, 212, 286, 289
290-91, 293 and 341.

Its primary goal in the opinion was to encourage

voluntary compliance. Mt. Laurel II, supra, 92 N.J. at 214,

\ C s . . . .
Its second was to simplify litigation and third was "to increase
substantially the effectiveness of the judicial remedy". Id.
Thus, to get compliance, the Court knew it needed a clearly
defined obligation and "exposure" to those who did not voluntarily
comply. "Exposure” waould be effected by encouraging litigation.
This encouraygyement would be effected by clarity to the mandate,
expeditious resolution of disputes and the creation of a
plaintiff class willing to bring lawsuits. Thus, the Court -tturned
to the builder's remedy. 4

The Court had already held that:

Here we have plaintifts who assert

interest in one of the basic

necessities of life and seek

protection that, if denied, would

similarly affect many, many poor

people,
Mt. Laurel 11, supra, 92 N,J. at 307. In that context, it was

clear to the Court that the judicial attitude toward municipalitiep

47,
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could not be "that the Mount Laurel obligation is a matter

between them (the municipalities) and their conscience",

Thus, the Supreme Court held that the builder's remedj
and the threat of builder iitiéation is essential to the
satisfaction of the constitutional mandate. It is completely
irrelevant whether the remedy, itself, is viewed as being of
constitutional magnitude or rather in aid of the vindication of
a constitutional wrong. The point is that, as to the vindication
of this constitutional mandate, the issue has been resolved.

Given this background, one can consider how the
Legislature viewed the builder's remedy and the threat of buiiﬂer,
litigation in the context of the Act. Plaintiff's position is

as follows:

1. 1if the builder's remedy cannot be awarded in a
case transferred per Sec. l6a or when exhaustion is required per
Sec. 16b, then those provisions of the Act are unconstitutional;

2. the builder's remedy can be awarded in a case

transferred per Sec. 16a or when exhaustion is required per
Sec. 16b and, therefore, those provisions are not unconstitutional
The first point above follows from the rulings of the

Supreme Court in Mt. Laurel IT for several reasons:

a. First, Secs. 1l6a and b cover all possible cases

brought to viandicate the constitutional mandate, If Mt, Laurel II
litigation will rarely result in a builder's remedy, then no

builder is likely to sue to vindicate the constitutional

48,
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mandate.l See discussion of. Madison in Mt. Laurel II, supra,

92 N.J. at 279.

b. Second, no other plaintiff_clasé is adequate
to bring such actions. Mt. Laurgl‘II is witness to the Coqq;ls"’
opinion as to the ability of the public. interest bar to éarry
this responsibility and there is no incentive in the Act or cases
which would attract any other class of plaintiffs; e.g. a
modification of the rules governing the award of counsel fees or
direction and funding>to'the Public Advocate. The counsel fee.
remedy would be inadequate, in and of itself, given the

tremendous front-end and carry costs inherent in Mt. Laurel 1II

litigation.

c. Third, no other incentive exists for voluntary
compliance. I[f no builder's remedy can be achieved, plaintiffs
in transferred cases will dropvout and no incentive will exist

for the municipality to pursue certification.

lIt nay be that a rare builder or landowner will do this but very,
very unlikely, Attaching a Mt. Laurel Il count to an arbitrary
and capricious challenge would jeopardize an early resolution of
the non-Mt. Laurel II claim. The only hope for site specific
relief would come from whatever leverage Sec. 15c gives by
preventing substantive certification in a contested matter prio;
to an OAL hearing and the requirement in Sec. 10f that the housing
element include a "consideration of lands of developers who have
expressed a commitment to provide low and moderate income housing”
Neither is likely to give any encouragement to a potential
litigant. Fuirther, if no builder's remedy would be required by
the Council or OAL as a condition of receipt of substantive
certification, no municipality would be foolish enough to permit
reversion to the jurisdiction of the court per Secs. Ya, 18 and 19

49,
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This last point should be obvious. The Act, itself,
creates no incentive whatsoever to voluntary compliance outside
of the scope of litigation. In fact, it is for this reason that
it is fairly clear that the Legislature fully intended that the
builder's remedy remain as the major,, if not only, incentive to
achieve voluutary’compliance. In this regard, the Legislature
did not depart one iota from the Court's findings and the lessons
of history.

| Thus, it is apparent that the Legislature did not intend
to emasculate the builder's remedy at all. In fact, the
Legislature intended to use it in exactly the same manner as the
Supreme Court., This is witnessed by the fact that; in numerous
sections of the Act, it is the threat of litigation alone which
is used by the Legislature to encourage voluntary compliance.

Fiist, one may look to the findings énd declaraﬁions in
the Act. Sec. 2, which contains the findings cléuses, makes no
reference to the builder's remedy at all. The Legislature is
simply articulating the need for *a comprehensive planning
and implementation response to the constitutional obligation..."
and reiterating the Court's own statement that to the extent such

a response is leyislatively provided, its role “could decrease".

See Secs. 2h and c. . Pt

In Sec. 2d, the Legislature finds that "state review of

the local rtair share study and housing elemcenl" is "an essential

50.
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ingredient to a comprehensive planning and implementation
respapse". In fact, such review is an "essential ingredient”:to_
the séheme created by the Legislature for a non-judicial mecﬁgnism
which would provide "a compreﬁensive planning and implementation
response to (the) constitutional obligation". Sec. 2c. The
threat of litigation, however, is the only leverage used by the

Legislature to assure itself that:

l. either municipalities voluntarily choose to
utilize the scheme in the Act; or

2 the courts would remain available as a

guarantor of compliance or, at least, as an alternative vehicle
available to achieve compliance.

The legislative purpose, then, was not to supplant
judicial enforcement but to supplement it. This is explicitly
stated in Sec. 3:

(I)t is the intention of this Act
to provide various alternatives to
the use of the builder's remedy as

a method of achieving fair share
housing. :

Immediately'brecedent to that statement is the Legislature's

declaration for its preference for ihe mediation review process
over litigation as a means of dispute settlement. Again, there
is no declaration or intent to supplant litigation or the builder's

remedy; merely to ﬂgmﬂaman:that method and mechanism with another,

"preferred” wcans.,
L
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Leyislative reliance on the potential for litigation as

leverage for voluntary compliance can be found in the following
sections:

a. Sec. 9b provides for a loss of the exhaustion
requirement in Sec, 16b cases for any municipality which does not
adopt a resolution of participation on or before November 2, 1985,
“ and which is sued prior to the filing of its fair share plan and
housing element;

b. Sec. 12b provides for use of regional
contribution agreements "in an exclusionary zoning suit". See
also sec. 17b;

c. Sec. l6a provides for only discretionary, not -
mandatory, transter of existing Mt. Laurel I1 cases;

d. Sec. l6a provides that where a case is
“trdnbterred" to the Council from the Superior Court, .-
"jurisdiction shall revert to the Court" if the defendant faiis
timely to file its housing element and fair share plan per
Sec. 9a; s

e. Sec. 16b provides that exhaustion is required
only if a defendant timely adopts a resolution of participation
per Sec. 9a;

f. Sec. 17 yrants only a rebuttable presumption
of wvalidity, in subsequent litigation, to housing elements and
implementing ordinances which have been granted substantive
certification. The courts, both appellate and trial level,
therefore, act as reviewers of Council approvals. See also
Sec. 17c¢;

g. Sec. 18 provides for elimination of the
exhaustion reguirement in Sec. 16b exclusionary zoning litigation
[| where a municipality fails timely to submit its housing element.
lt also "expires" upon Council's rejection of substantive

certification or municipal failure timely to adopt changes
l’required by the Council. The time period cannot be extended
without agreement "by the Council and all litigants";

v
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h. Sec. 19 provides that the exhaustion duty may
be lifted where mediation and review are not completed within a
specified timetframe;

i. Sec. 23 provides for judicial imposition of
phasing; and

j. Sec. 28, attempting to affect a "moratorium"
on the award of a builder's remedy, does not preclude the
remedy from ultimately being granted and does not preclude
pursuit of exclusionary zoning litigation by non-profit or
public plaintiffs or even by a for-profit developer. This is
consistent with the Court's treatment of builders who have been

‘denied the rewedy but also still deemed to have standing to

pursue vindication of the mandate. . See Mt. Laurel II, supra,
92 N.J. at 316 and 321, ,

From this perspective, the overall intent of the Act is
clear. The Legislature sought to provide a means by which
voluntary compliance with the constitutional mandate could be

achieved - just as did the éupreme Court in Mt. Laurel I. Where

the Court'provided a judicial mechanism, the Legislature provided

one which is administrative. However, both rely on the remedies

-
-

utilized in Mt. Laurel II as the leverage to assure that et ther

voluntary or involuntary compliance wodld occur. The Legislature
did not reject the Court's findings that it was not the mandate
which had failed but its a&miﬁistration. Just as the Court deemed
the threat of litigyation as essential to that administration, so
did the Legislature.

The guestion then is how the Legislature intended a
transferred matter to be handled with regard to the builder's
renedy. The following depicts various scenarios and how they

would be handled under this Act:

53.
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1. neither party in a l6a case moves for
"transfer": the litigation proceeds to”a judicial resolution
per Mt. Laurel II;

2. a party in a l6a case moves for "transfer”,
and the motion is denied: the litigation proceeds to a Judlclal
resolution per Mt. Laurel II;

3. a party in a l6a case moves for a “"transfer",

and the motion is granted: the litigation is "transferred" to

the Council and the case is essentially treated as if 16b
"exhaustion" was mandated and Secs. 14 and 15a(l) and b "objector"
status occurs. The entire case and controversy (including whether
to condition certification on granting site specific relief)
moves to the Council for "mediation and review" per Sec. 1l5a(2);
that is, the motion to transfer is deemed the functional
equivalent of timely adoption of a resolution of participation
per Secs. 9a and 16b and request for certification per Sec. 13.

4. if the "transferred" municipality fails timely.
to file its housing element and fair share plan per Sec. l6a:
jurisdiction reverts to the court which proceeds to a judicial
resolution per Mt. Laurel II;

5. 1if the Council fails timely to complete its
mediation and review: jurisdiction may revert to the court per
Sec. 19. If jurisdiction does not revert, more time will be
available to complete the process, 1If jurisdiction does revert,
the court will proceed to a judicial resolution per Mt. Laurel II;

6. if the mediation and review process is
successful per Sec. 15b: the Council'may grant substantive
certification per Sec. 14. Presumably, the success of the process
will wean a non-builder's remedy site specific settlement has
occurred which is satisfactory to the builder. If approved by the
Council (assuwing the municipality makes such approval a condition

of the "settlement"), that would resolve the matter;

7. if the mediation and review process is
unsuccessful per Sec. 15c:; whatever is left of the case and
controversy (vven if only the issue of site specific relief) is
transmitted to the OAL and handled as a “"contested matter". The
OAL will then render an intial decision which may include
recommendations that substantive certification should be granted
or denied or denied subject to conditions and site specific
relief should he granted or denied or granted subject to condition

54.




177a

The Executive Director of the Council then reviews the decision
]

and renders an opinion:

a. if substantive certification is granted and .. -
site specific relief is not required as a condition of certifi-
: -

cation: the developer could appeal to the Appellate Division
both the grant of substantiyé certification and denial of site
specific relief as a condition of certification. If he prevails
on either, the matter would be remanded to the Council. 1If he
prevails only on revefsing substantive certification, pregumably
he would drop out of the case; although he could legally continue
as an objector. 1If he prevails on site specific relief then the
matter would be remanded and such relief would be a condition

of obtaining certification. 1If the municipality refuses to réﬁile
per Sec. 14b in compliance with the condition, tﬁe matter reverts
to the courts per Sec. 18, 1In light of the Appellate Division
ruling and the law of the case doctrine, the trial court'WQuld
essentially be engaged in an R.1:10-5 proceeding.

"b. if substantive certification is granted subject

to provision for site specific relief: the municipality would not
. . : ]

have the right of appeal. Per Sec. 14, it must decide whether

to acéept the coundition. If it does not, Sec. 18 provides for

reversion of jurisdiction to the court.
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c. 1if substantive certification is denied;

jurisdiction in Secs. 16a and b cases would revert to the court

per Sec. 18 for resolution per Mt. Laurel II. The municipality

would appear to have no right of direct appeal to the Apbellate
Division as jurisdiction vests at the trial level; a procedure

consistent with the widsom of Mt. Laurel II that only fully"

adjudicated, compliant (albeit *"under protest") ordinances be

I
appealable. Mt. Laurel II, supra, 92 N.J. at 214, 285-290.l

The above presents an internally consistent framework
for the resolution of Sec. l6a cases whether or not transferred.

1t is consistent with the Act and Mt. Laurel II and can readily

be presumed to be representative of the legislative intent.

The only remaining issue is the effect of the Sec. 28
moratorium on the court's ability to grant a builder's remedy.
While resolution of this issué is not essential before ruling on a

motion to transfer, certain issues arise which should be considere

llt appears that in non-Sec. 16 cases, a Council determination not
to grant substantive certification would be directly appealable by
the municipality. This also is consistent with Mt. Laurel 1II
since it was only the context of litigative adversity which
triggéred the Court's concerns for the single appeal mode. A
non-Sec. 16 “objector" (see Secs. 14 and 15a(l]}) would also be
entitled to directly appeal the grant of certification. The
effect of court approval would only be to grant a rebuttable
presumptign against future litigation and not repose per Mt.

|| Laurel r1.

56.
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It should be noted ﬁha; the moratorium appeats to ha?e
no obvious or obscure purpose with regard to other proviéions
of the Act, There are only two possible cases:in which the
remedy would be granted: 1) a case which is not transferred per
Sec. 16a or where exhausﬁion is not required per Sec. 1l6b; of 2)

a case which is transferred but where the remedy is graﬁted aé a-
condition of transfer.

In the first type of case, there is literally nothing
to be gained by the moratorium since the case will prdceed in the
judicial forum and will be largely unrelated to anything occurring
before the Council. There is no reason to await any action by
the Council prior to granting the remédy and no harm would occur
to the administrative process by granting the remedy.

While the issue of the constitutionality of the meratori
may not be ripe for review, it appears that Sec. 28 is on the
most tenuous of constitutional grounds. It is a clear attempt by
one constitutional entity to circumscribe another constitutional
entity‘; powers which are derived directly from the Constitution
itself. Further, the attempt is being made in a context that
serves no apparent purpose.

While'the legality of Sec. 28 may be able ﬁo await a
ripe circumstance for review in the first type of case, it may be

ripe now in the second type. In cases where a transfer is being
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requested per Sec. lé6a, it may be éppiopriate to approve a

transfer only on the cohdition that the remedy be granted., This
is necessary it the Court finds that the Council is not empowered |
to cOndition a grant of substantive certification on an award of

site specific relief (using the same standards for such an award

‘as is contained in Mt. Laurel I11).

li

ll

Clearly, no transfer would be constitutional if the
builder could not obtain a builder's remedy. The vindication

of the constitutional mandate is based on builder litigation or

the threat of such litigation - both in Mt. Laurel IT and the Act.

Without the remedy,’nd threat of litigation exists. Therefore,
a "transfer" must include either the award of the remedy by the
court or the potential for its being required b? the Council as a
preco;dition of substantive certification.

1f the Council is found not to have that power, then
either a transfer cannot be granted or it can only be granted
after the court awards the builder{s'remedy (or site specific
relief is settled). 1f the court determines to grant a ;ransfé;}'
in that context, it must then address thie legality of Sec.v28.
Plaiﬁtiff is not briefing that issue now since its analysis of the
Act does not lead to a confronfation with Sec. 28; however, |
plaintiff reserves the right to address this if the court deems it

appropriate and relevant.
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7. Conclusion: We come, then, to the so-called "bottom

line" on the general effect of a transfer per Sec. l6a:

a. the entire case and controversy (including
the request for site specific relief) goes to the Council for
mediation and review and the matter essentially is a Sec. 1l6b
action; ‘

b. mediation and review will take place only as
to those issues not yet resolved by settlement, Order or Judgment
of the Superior Court; and

c. jurisdiction in the Council will remain unless
divestiture is mandated by various sections of the Act as a
result of the defendant's failure to satisfy certain deadlines
for doing certain things and in the court's discretion if
Ilmedjation and review is not timely completed.

B. THE SPECIFIC EFFECT OF A TRANSFER
PER SEC. 16a OF THE ACT ON THIS CASE

If the court grants the defendant's motion for a
transfer per Sec. l6a, it will have divested itself of
IjuriséictiOn over this matter and jurisdiction will lie in the
Council. The case will be treated similarly to-a 16b case in

Iwhich exhaustion is mandated and the municipal master plan,

of fair shaie and .compliance would be submitted as the housing™~

element. and fair share plan. -

-

iproposed zoning ordinance amendments and the Court's adjudication
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Mediation and review would ensue, as a practical matter
on the issues of site specific relief and phasing and would be
unsuccessful. The defendant has been resolute in refusing to

seriously consider negotiations as to a settlemént throughout

this matter. The court's master failed to obtain even an offer fo

plaintiff to consider (let alone reject or accept).

The remaining issues on wﬁich mediation and review.-"~
would be unsuccessful (phasing and site,specific relief as a
condition of substantive certification) would be transmitted to
the OAL for a hearing as a contested case. The AtJ would
recommend granting or deﬁying site specific relief. The initial
decision would go to the Council which would render a decision.

The ultimate decision would either be a grant of
substanti e certification denying site specific relief or a grant
of substantive certification on condition that site specific
relief would be agreed to by the defendant.

In the former case, plaintiff would appeal the denial
of site specific relief. 1In the latter case, the defendant, per

Sec. 14, would within sixty (60) days, either make the "changes

satisfactory to the council" or refuse to act. If it refused to

act, jurisdiction would revert to the court per Sec. 18.
Disregarding the unlikely possibility of a settlement,

the process lasts between a year and a half to several years and,

60.
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in the end, we would be at the same point where we now find

ourselves - awaiting this court's determination on site specific

relief, The guestion as to whether a "transfer" should be granted

in light of the above becomes almost rhetorical. We are now one
step away from a final trial court ruling 6n this case which was
remanded to this court on January 20, 1983, Overltwo ana one-
half years have elapsed since that remand. Virtually every issﬁe
has beéen resolved. The only remaining issues - site specific
relief and phasing - are ready for trial. The defendant now
seeks a stay of a yeaf and a half to several years of this trial
level determination. No substantial reasons are given in favor of

transfer. The motion should be denied. -

A"’

6l. ]
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POINT II

THE_TRANSFER OF THIS ACTION PER
SEC. 16a OF THE ACT WOULD BE
CONTRARY TO LAW AND A VIOLATION
OF THE CONSTITUTIONAL MANDATE OF
MT. LAUREL I1.

This case, as all Mt. Laurel II cases, is an action in

lieu of prerogative writs per R.4:69-1, et seq. As such, it is

subject to R.4:69-5 which states that:

Except when manifest that the . y
interest of justice requires

otherwise, actions under R.4:69

shall not be undertaken as long

as there is available a right

of review before an administrative

agency which has not been exhausted.

In light of the specific language in the rules requiring
exhaustion except in cases of a manifest injustice, it is'somewhéﬁ
questionable as to why the Legislature felt the need to explicitly
provide for discretionary transfer in Sec. l6a cases and mandatory
exhagstion in Sec. 16b cases. One would have thought that simpiy

lihaving provided a mechanism for administrative relief and having

|

indicated its "preference" that the administrative mechanism

should be utilized to resolve existing disputes (Sec. 3), the

provisions of K.4:69-5 would control. Even without Sec. 16,

62
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the courts would have had to evaluate whether a transfer or
exhaustion would be appropriate.l
’ [}
Absent Sec. 16, it would seem that exhaustion would be

mandatory in all matters, subject only to the "manifest injustice"

-
-

provision in the Rule and the "interest of justice" exceptiﬁh in
the case law.? Sec. 3 would have been sufficient to express the
"retroactive" legislative intept and preference that the
mechanism in the Act be used to resolve what is left to be
resolved in existing disputed cases.

Sec. 16, howé&er, must be viewed as supplemental to
the Rule and existing case law. The Legislature was obvibusly
concerned to be more specific as to how the courts should treat

different matters. Both Secs. 1l6a and b, along with other

provisions of the Act, provide instances in which the court's

1

lThis is true despite the language in Mt. Laurel II that exhaustio
is not required in those cases. Mt. Laurel II, supra, 92 N.J.

at 342, fn. 73. The Court was then referring only to local
administrative bodies which clearly were not available mechanisms
to resolve cunstitutional disputes and were never intended as such
under their enabling legislation.

2See Roadway Express, Inc. v. Kingley, 37 N.J. 136, 141 (1962);
Patrolmen's Benevolent Ass'n, v. Montclair, 128 N.J.Super. 59, 63
(Ch. Div. 1974), aff'd. 131 N.J. Super. 505 (App. Div. 1974);
Brunetti v. Boro of New Milford, 68 N.J. 576, 588-589 (1975);

N.J. Civil Service Ass'n. v. State, 88 N.J. 605, 613 (1982); State
Dept. of Environmental Protection v. Ventron Corp., 92 N.J. 473,
498-499 (1983).

63,
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jurisdicfion, once having been relinguished by éransfer or
exhaustion, would be re-invoked. However, read pggether, they.
also distinguish between two different types of cases as to how
the Legislature believed that the court should evaluate ;he
traditional exhaustion requirement. |

Sec. 16b provides for mandatory exhaustion of all cases
filed subsequént to the Act and those existing cases filed
within sixty (60) days of the Aét. As such, and to that extent,
the section is total surﬁlussage since Sec. 3 was sufficient to
trigger mandatory exh#ustion (subject to the manifest injustice
standard) for all existing and future cases. Sec. 16b makes sense
only in contradistinction to Sec. 1l6a, circumstances in which the
courts are being told that exhaustion is not mandatory (as
traditionally imposed) and that the court shall use broader
discretion in determining whether to transfer. It.represents
the sense of the Legislature that dispite its "preference" that
all existing disputes exhaust, a less rigorous standard of whether
to exhaust should be applied in matters that predate the Act‘by'
greater than sixty (60) days. The sixty (60) day distinction,

essentially, is one between matters which have just been filed

‘and, at most, issue jaoined by way of Answer, and those which have

proceeded beyond the pleadings stage.
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Thus, although ﬁhe manifest injustice standard is used
in.Sec. lea, it is clear that the Legislature believed that such
an injustice was more likely to exist iﬁ l6a cases than in 16b
cases, Further, while the Legislature was not willing to say
that exhaustion would not attach to any l6a case, nor was it
willing to say that it shoulq attach to all léa cases.

In tact, the transfer of all cases had been considered
and rejected both by the Legislature and the Governor. The
minority statemént to the bill which came out of the Assembly
Municipal Government Committee indicated that the Committee had
rejected their amendment whiéh would haQe required the courts to
transfer all pending litigation to the Council. The effect of the

amendment would have been to eliminate the sixty (60) day

distinction between 16a and b cases and to put all cases into the

Sec. 1l6b mode.

The Governdr, who delivered‘a detaiied condtional veto
of the bill, did not agree to include the mandatory language.
The Assembly Committee's language, which stated a “"preference" per
Sec. 3, was accepted and Sec; 16a was modified to provide for
transfer in the court‘é disc}étion utilizing the "manifest

injustice” standard.

1The following analysis of legislative history is largely.adaptgd
from work produced by Kenneth E, Meiser, Esquire, of Frizell and
Pozycki, atturneys at law. A

65.
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|| transfer was "likely to facilitate and expedite the provision of

188a

The use of this standard waé considered superior to
specific standards which had been in preceding versions.1 This
essentially represents the wisdom of the case law which has found
numerous instances where exhaustion should be waived and 3
preference not to impose rigid standards or criteria.

The point is, though, that whatever the standard or
criteria, it was clearly the legislative intent that the court
should approach a l6a motion more reluctantly and differently than
a 16b motion. The stapdards are not identical even though similar
language is used. The legislative intent is that despite the
general preference far exhaustion, the requirement of exhaustion
for 16b cases was far more rigid than in l6a cases. Therefore,
in considering what is a "manifest injustice" under l6a, clearly
the législative intent is for the court to look to how it is
different from a 16b case - what has happened in the case which
makes it different from one in which issues have just been joined
only by way of pleading.

1Initially, sen. 2046 contained five fadtors for the court's
guidance in considering a transfer: 1) the age of the case; 2)
the extent of discovery and other pre-trial procedures; 3) trial
date; 4) likely date by whi¢ch mediation and review would be
completed; and 5) whether transfer would facilitate and expedite
the provision of a realistic opportunity for lower income housing.
The Senate version was changed to preclude exhaustion unless a

a realistie opportunity tor low and moderate income housing”.
See N,J. Civil Services Ass'n., supra, 88 N.J. at 615 regarding use
af legislative committee statements for construing legislation.

66.
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A. The Manifest Injustice Standard

The concept of "manifest injustice" appears in the law
in many different contexts. Three are relevant here: first, as
to the retroactive application of a statute; second, as t6 the
requirement of exhaustion per 5.4:69-5; and third, as toﬂa
transfer per 1l6a.

L Generally, it can be said fhat the term derives its
meaning from the context in which it is used and/or applied,

In order to evaluate how it is used or how it should be applied,
uone must consider the nature of the action which has triggered
w‘its use and which will be affected by its application. To the
extent possible, standards should be set to provide some degree

ﬂof consistency in the application of the phraﬁal

In the context of Mt. Laurel I1I, the "manifest injustice#
must be viewed generally as it may relate to the types of
injustices which the court attempted to vindicate; that is,
primarily, the failure of local government to provide realistic
housiﬁé opportunities for lower income citizens. Secondardily,
""manifest injhstice" must be construed in the context of the

developer-plaintiff, that party which was invited into the

Ijudicial arena by the court to assure that the rights of lower _

3 . - . 3 /
income citizens would be vindicated. o7

’

1Reliance is placed on the legal analysis presented by the Public

dvocate in its brief in opposition to a transfer motion in another
ase. The relevant portion of that brief is attached hereto as
xhibit D, :
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In the context of the poor, several concerns raised
the Court must be addressed. Most generally, the Court was

concerned about the vindication of their rights. Thus, the

fundamental question to be addressed is how a decision on a

transfer motion will affect those rights - in the specific
municipality and throughout the State.

Mt. Laurel II represents the end of a search by the

judiciary to find a means to assure vindication of the

constitutional mandate. It is working in many municipalities.

by

As hoped by the Court, developers have sued and, as a result of

the litigation and the threat of litigation, municipalities are

moving to comply - some even without suit,

This has been accomplished because of the efforts by

!
the court to deal with numerous obstacles to the prompt judicial

resolution of Mt. Laurel II issues. As articulated by the

Public Advocate, these include:

,
- %1, Significant delay in the vindication
of the rights of lower income persons.

2. Increased complexity of litigation
which significantly impedes
vindication of the rights of lower
income persons.,

3. Diminished availability of effective
mandatory remedies which significantly
impedes the vindication of the rights
of lower income persons.

4., Exclusive reliance for some additional-
period upon voluntary compliance by
the defendant muncipality.
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5. 1In cases where builders'
remedies are sought, a diminished
likelihood that there will be’
parties with the means and
incentive to assert the rights of
lower income persons."®

The last point is extremely significant. The court has
already ruled that voluntary compliance in the absence of thé
threat of litigation is meaningiess. ,The Legislature has
essentially so found; as previously detailed, the Act relies
exclusively on the threat of litigation to induce voluntary
participation bhefore the.Council.

The developér-plaintiffs stand not only as representative
of the poor but as examples to future litigants. Extraordinary
reliance has bLeen placed on them by the Ccourt. How they fare in
"this process will be the test of whether future litigants appear

to vindicate this constitutional mandate.

Developers who sued did so in reliance on the court's

expression of commitment that if they brought suit, subjeét to
conditions set in the opinion, they would achieve a certain result
- site specific relief in a timely fasion. The timeliness of
that felief is already in question given the extraordinary length
of the rrial staye to date. The death knell to future litigation
would be judicial unfairness to those developers who have sued |

'

and who are bLearing the economic and political risks of suit.

. )
69. I
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A delicate balance has been struck in the private
residential development business in favor of undertaking this
type of litigation., If that balance is tipped in the other
difection, any hope for the vindication of this mandate will be
dashed. If this plaintiff class suffers any injustice at the
hands of the judiciary, it will never appear again, regardless of
the call., The mandate would then be completely unfulfilled -
|| there is simply no other plaintiff class.

il 1. Retroactivity and "Manifest Injustice":

The Act is clearly intended to apply retroactively
in several aspects (see e.g. Sec, 12b and Sec. 23, and Sec. 28).
It explicitly is intended to apply to the resolution of ekisting
disgutes.l Sec. 3 and Sec. 16. However, even where retroactivity-
is clearly intended, it may not be applied in specific cases if it
would result in a "manifest injustice" to an adversely affected

party. Gibbons v. Gibbons, 86 N.J. 515, 523 (1981). The

standard applied by the Court has been articulated as follows:

The essence of this inquiry is
whether the affected party relied,
to his or her prejudice, on the

law that is now to be changed as

a result of the retroactive
application of the statute, and
whether the consequences of this
reliance are so deleterious and
irrevocable that it would be unfair -
to apply the statute retroactively.

Gibbons, supra, 86 N.J. at 523-524., See also Ventron, supra,

90 N.J. at 498. The standard then is one of unfairness which,
|

1Note, it is not intended to apply to the relitigation of issues
“ already resolved by settlement, Order or Judgment. See above,

I . | 70.




in turn, is a function of "deleterious and irrevocable”
consequences arising from reliance on prior law.

In this matter then, one issue which must be resolved
is whether the retroactive application of the exhaustion
requirement would be unfair either to plaintiffs or the class
they represent. The question is whether any deleterious and

irrevocable consequences would result by retroactive application

given their reliance on Mt. Laurel II as providing a mechanism to
satisfy the constitutional mandate.

2. R.4:69-5 Exhaustion and “Manifest Injustice":

As previously stated; the Rules of Court woq}dxhébe
required consideration of exhaustion even in the absence.of an
explicit requirement in Sec. 16. This is due to the legislative
preference for utilization of the Act over litigation even as to

on-going matters. Sec. 3}

R.4:69-5 which embodies the traditiona]
concept of exhaustion, weuld require it “except when manifest

that the intecrests of justice require otherwise..." That concept
of "manifest injustice” has been analyzed by the courts.

While exhaustion is not deemed to be jurisdictional or
absolute, the Supreme Court has acknowledged "a strong presumption
favoring the requirement of exhaustion of remedies“. (Brunetti,
supra, 68 N.J. at 588)and has eharacterized the “"course of

bypassing the administrative remedies made available by ;he

Legislature" as ”exiraordinary'. Kingsley, supra, 37 N.J; at 141.

1 Again, the atatutory reference is to exisiting ®"disputes"; not
matters already resolved,

71,
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The judicial precedent gives some substance to the

Act's distinction between l6a and 16b cases. It appears that the

Legislature intended application of this standard to Sec. 16 cases 1n

which exhaustion is "mandated". ' It further appears, as arqued
above and further supported here, thaé the Legislature intended
the courts to apply a less demanding standard in l6a cases. While
stating its “preferenée“ for exhaustion in all cases, it provided
for a different standard for a 1l6a transfer. The "strong
presumption" and "extraordinary course" language of Brunetti and
Kingsley would not apply in a 16a case. There, the legislative
"preference" would not be honored if a "manifest injusfice" (in
the l16a context) would occur.

However, before addressing the l6a context, it is

necessary to flush out the 16b standard since, if a transfer (16a)

would violate that more rigorous test, a fortiori, it would not bé‘

granted. Traditional exhaustion may not be required by the court
for several reasons; all of which must be applied on a case by ‘casg
basis. Exhaustion, generally, is not required if the interests

of justice so require. Brunetti, supra, 68 N.J. at 589. The

"interests' of justice"” have been found not to require exhaustion:

a. when exhaustion would be futile. Brunetti, id.

Futility arises unless the remedy is "certainly availab;e, cféarly

effective and completely adequate to right the wrong complained

72.
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of". Patrolmen's Benev. Ass'n., supra,.,128 N.J. Super. at 63

(cited with approval in Brunetti, id.);

b. when a need exists for "a prompt decision in

the public interest"., Brunetti, id.;

c. when "the issues do not involve administrative

expertise or discretion and only a question of law is involved".

Brunetti, id.;

d. where “irreparable harm will otherwise

result from denial of immediate judicial relief". Brunetti, id.;

e. when not warranted in light of "underlying
'considerations such as the relative delay and expense, the

necessity for taking evidence and making factual determinations

thereon". Kingsley, 37 N.J. at 141, See also N.J. Civil Service

Ass'n., supra, 88 N.J. at 613.

3. Sec. l6a Transfer and Manifest Injustice:

While the traditional exhaustion standards apply
to the Sec. 16b case, something less rigorous was intended for
Sec. l6a cases. The Legislature clearly intended a distinction
between l6a and 16b cases and that distinction must be realized
by way of a difference in how the term "manifest injustice" is
used in tﬁe two contexts. The distinction and standard may be
understood by a reconsideration of the fundamental policy behind

the exhaustion doctrine.

73 IS
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The Supreme Court has ruled that exhaustion of
administrative remedies is:

...a rule of practice designed to
allow administrative bodies to
perform their statutory function
in an ordinary manner without
preliminary interference from the
courts.

Brunetti, supra, 68 N.J. at 588. (emphasis supplied). The

-
-
-
g

“underscored language is crucial to an understanding of the
distinction between Sec. l6a and 16b cases and the standardéVEo
Jbe’applied. g

Where there has already been "preliminary interference'

from the courts", the policy behind the rule of practice

supporting exhapstion diminishes in importance. The Legislature
assumed that in Sec. 16b cases there would be little or no sucﬁ
preliminary interference. For those matters, exhaustion Qould be
mandated and reguired by the courts except, as previously
indicated where exhaustion would not be in the interests of
'justice, as traditionally understood.

On the other hand, the Legislature aésumed that in ..
Sec. l6a cases there might be substantial preliminary interference
as a result of the judicial process. It was keenly aware of the
potential impact of retroactive application of the Act to such

‘cases.. It called upon the courts to act in their discretion to

- 74.
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determine whether, over and above the traditional reasons used
to waive exhaustion, there were other reasons and to apply a less
| rigorous standard; that is, to permit waiver in Sec. l6a cases
for reasons which, in the context of a 16b case, waiver normally
would not be permitted.

Substantial ”preliminary interference" would oécur,
for example:

a. where some or all issues had been litigated and

resolved;

b. where some or all issues had been litigated and
a decision was imminent;

c. where some or all issues had been fully
prepared for a hearing and the hearing imminent;

J | d. where substantial discovery had occurred and

was essentially concluded;
‘ : e. where settlement had been reached on some or
all issues; and

f ' P
f. where substantial time and expense had oecurred

or risk taken which would mitigate against transfer.
Further, it is clear that the Legislature intended that

the traditional criteria for waiver (applicable in Sec. 16b cases)

be less rigorously applied in Sec., 16a cases., Thus, the use of
“the term "preference" in Sec. 3 and acceptance of the court's

75.
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.exercise of discretion 'in Sec. l6a yields to a less rigorous

application of the judicial criteria than application in the
Sec. 16b context where exhaustion is mandated and the court's
"discretion" is that derived only from fundamental equitable

principles.

B. A Transfer Per Sec. 16a Would Result in a Manifest Injustice

For purposes of this case, the factors mitigating
against transfer are so numérbus and overwhelming tha£ transfer is
out of the question. One might moreeasily address the question
as to why the defendant brought the motion at all. Presumably,
the Legislature anticipated that there were some cases which
should not be transferred, If Sec. l6a is intended to draw any
line, this case clearly falls on the side of non-transferability.

This case is, for the most part, over at the trial
level. Plaintiff has incurred enormous expenses and spent an
enormous amount of time seeking to vindicate the constitutional

mandate. Its efforts pre~-dated even Mt. Laurel I by several

years. For over fifteen years, it has publicly committed its
development to provision of lower-income housing. It attempted
to seek voluntary rezoning and sued to effectuate compliance prior

to Mt. Laurel T. This lawsuit, brought after Mt. Laurel II, was

filed and has bheen diligently pursued for over two (2) years.

Every relevant Mt. Laurel II issue has been extensively litigated.

We are now on the eve of complete vindication of the constitutional

mandate. The only issues in serious contention are site specific
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relief and phasing,and these issues are ready fof immediate
heariﬂg. They would have already been hearé and resolved had this
court not been required to address certain factual and legal
issues for'the first time in this case and pérmitted, at

defendant's request, numerous extensions of its 90-day compliance

-

-

-

order and awaited the master's report for four (4) months. .-

There may be Mt., Laurel II cases which have been

litigated longer, but not many. The Supreme Court articulated its

standards in Mt. Laurel T and II. This plaintiff had been

proposing a development with lower income housing since 1970,
As soon as it became apparent that the defendant would agaiﬁ

flaunt the constitutional mandate aftér Mt, Laurel II, plaintiff

commenced plans to litigate and filed its complaint in November
of 1983,
When this case began, the defendant had a patently

exclusionary ordinance which it had readopted in the face of

Mt,., Laurel IIAand which the proofs indicate was idone with
knowiédge that it did not satisfy the mandate. The defendant
has attempted fo thwart this mandate by use of delaying tactics
on numerous ocgasions - seeking recusal, striking of testimony,
Supreme Court stay, delays in satisfying the court's compliance

order and now this attempt at transfer.
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The major concern is that of the represented class:

f

iower incomeé households which comprise the indigenous and
regional needs. This case is, of course, a representative action
in which plaintiff is suing, in part, as representative of the

interests of the poor. Boonton, supra, 127 N.J. Super. at 365-366

Those households would never have attained the articulation and

vindication of their rights in Cranbury Township had it not been

{| for the actions of this plaintiff and others in the consolidated

case. Those rights have been litigated by one party or another
iagainst this defendant since at least 1974 and have yet to be

completely vindicated. The consolidated plaintiffs have brought

them to the eve of complete vindication. Any further delay is

unthinkable.

1. Defendant presents no basis. for transfer: Given

che history of this case and its present status, one would think
that the defendant, in seeking a transfer, would present the

court with a reason for transfer. The only reason given is that.

a transrer is necessary so that the defendant will have'the"
benefit of the Council's guidelines on ;air share. The defendant
appears to assume that a transfer will mean a complete
relitigation of all issues previously resolved and, even if it

does, that the Legislature envisioned Sec. 7 a reasonable basis

entail relitigation of any issue already resolved. The fact is

for transfer. As previously indicated, "transfer" does not
78.
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that the timeframe for mgdiation and review in Sec. 19 is totally
independent of the issuance of fair share criteria and guidelines
in Sec. 7. Further, the Act is not retroactive as to covering
matters already determined by court order or judgment such as
fair share and compliance; whereas, it intends to be as to

transfer per Sec. 1l6a and exhaustion per Sec. 16b and the

]

moratorium on the builder's remedy per Sec, 28. .The absence of
an express intent to make a statute retroactive is essentially
dispositive that it was intended for prospective application only.

Ventrol, supra, 92 N.J. at 498,

Furtber, there is no direction in the Act that cou;ts
utilize the Council's guidelines under Sec. 7; whereas, Sec. 23
specifically directs courts to follow ,statutory guidelines for
phasing. This is not to say that consistency is inappropriate;

just that it was deemed unnecessary by the Legislature. In fact,

"the Act itself explicitly tolerates and anticipates two

|

mechanisms - administrative and judicial - for the resolution of
identical issues without the admonition that they be resolved
pursuant to the same criteria or quidelines, Even under the
administrative mechanism, the Act appears to tolerate substantial

flexibility in fair share approaches. See Sec. 10, 11 and l4a.

"Further, the Supreme Court never mandated absolute cons1stency

in fair share approaches, giving presumptive validity only to

_determinations of region and regional need.
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While fair share has been deemed to be one of the most
ridifficult and time-consuming issues to resolve (See Boonton,

supra, 197 N.J. Super. at 371), its resolution with precision

is noé considered essential to fulfillment of the constitutional

mandate. Boonton, supra, 197 N.J. Super. at 367-371. The fact

is that fair share determinations have been made and approved in

-

-
-

many cases with substantial flexibility being demonstrated by the
dcourts. The Council's fair share criteria and guidelines are™

hardly a necessary prerequisite to compliance.

l! Furthermore, if the defendant is correct, then all cases
should be transferred per Sec. l6a. The Legislature clearly

knew of this issue and determined not to mandate transfer of all
cases. Also, if transfer entails the relitigation of all issues,
that in and of itself would be a manifest injustice in this case
for reasons already stated.

2, the "manifest injustice" and retroactivity: a

decision to transfer per Sec. l6a is one to apply the compliance

1]
mechanism in the Act retroactively to a specific case brought in

lreliance upon a judicial determination in the judicial context.

Since Mt. Laurel I, the poor have relied on the judicial

mechanism. Since Mt., Laurel II, plaintiffs and their

representative class have relied on the judicial mechanism to
"satisfy those rights in Cranbury Township.

Previously quoted passages in Mt. Laurel II indicated

ithe court's desire for legislation and an administrative mechanism

——

for it to decrease its involvement if not totally withdraw.

However, there was absolutely nothing in Mt. Laurel II to suggest

80.
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that a litigant in bringing a Mt. Laurel II action risked the

. i
termination of that action as a result of subsequent legislative
efforts. This is extremely significant with regard to the
developer-plaintiff class. Both the administrative mechanism

devised in the Act and the judicial mechanism utilized in Mt.

Laurel II rely exclusively on the threat of litigation by the
developer-plaintiff class as leverage to attain either
voluntary compliance or mandated compliance.

This class was invited to litigate and did so in
substantial reliance on the integrity of the courts to carry out

the commitment expressed in Mt. Laurel II with regard to the

builder's remedy and expeditious resolution of the case. If the
expectations of this class are dashed, its members will never
undertake such an effort again. The result will be no threat of

litigation and a return to the pre-Mt. Laurel II days of

non-compliance. This would undermine both Mt. Laurel II and the

Act.

The poor, of course, have suffered, are suffering and

-

continue to suffer in anticipation_of satisfaction of t§eirum6g£
fundamental needs. One suffers more when hope is created and
then dashed; expedition promised and then delayed. Plaintiff has
undertaken a major financial effort and risk., Its ability and

resolve to pursue this case is finite,

81.
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The consequenceé of reliance are deleterious and
irrevocable. An enormous commitment has been made in the . face of
the Supreme Court's promise that these matters would be
administered expeditiously. Over two years have now elapsed.
Transfer would mean another year and a half or more before this
matter would return to this court in the same posture as it stands
today - if plaintiff is capable of continued financing and
maintains its resolve. If it does'hof, the reliance placed on
this process by it and the poor will have been completely hisplacgc

While retroactivity as to transfer and exhaustion in
"some l6a cases.and in all 16b cases probably is appropriate,lit.is
clearly not so here, In any eveﬁt, this issue need not be
“addressed since plaintiff does not believe the Legislature
intended to cover this type of case by its retroactive
"application of Sec. 16a.

“ 3. "Manifest Injustice" and R,4:69-5:

As previously indicated, even under standard

principles of exhaustioh per R.4:69-5, it should be waived in this
case. If so, we need not even address the lesser standard imposéd
in Sec. 16a. The resolution of the issue mandates waiver since
’for numerous reasons the imposition of the exhaustion requirement

{iwould seriously damage the public interest,

"
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a. exhaustion here would be an act of futility.

Plaintiff interprets the Act to provide for mediation and review
of phasing and of site specific relief and the Council's ability
to condition substantive certification on an agreement, by the
municipality, of site specific relief, Presumably, the Council
will use the same standards as the court in deciding whether a
compliance program must include site specific reiief to be

acceptable,

Certainly, if all issues in a "transferred" case could

not be reviewed and mediated by the Council, exhaustion wou;d»*".

be totally futile since the Legislature would not have brovided
for adequate jurisdiction in the agency to handle a transferred
case, The use of the term “transfer" in Sec. l6a and exhaustion
in Sec. 16 generally must indicate the legislative intent that
the whole controversy coﬁld be heard by the agency,

Further, thisilendsAsupport for plaintiff's argument
that a party in a transfer case per Sec. l6a can force mediation
and rgview, transmittal for an OAL hearing and an ultimate
decision by the Council per Sec, 14 as to whether substantive
certification should be granted, granted with conditions, or
denied. If this ability were not present, then transfer would be
patently damaging to the’partiés (the developer and the poor)

affected,

83.
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Also, if a municipality in a transferred case fails to
act in good faith or reasonably participate in mediation and
review and the OAL hearing, the case would be appropriately
returned to the court. The municipal movant for transfer is.
llmaking the functional legal equivalent act as one seeking
“substantive certification in a different form. If that turns
out not to be done, the court's jurisdiction may again be invoked.

It is true that the Councii has no enforcement powers.

However, plaintiff's interpretation of the Act is consistent
with ultimate enforcement resting with the courts directly or
indirectly. The leverage gained by the threat of ultimate judicial
enforcement is essential to the viability of the Act. 1If
plaintiff is wrong as to this ‘interpretation, exhaustion would be
truly futile and transfer unconstitutional.

# , We come then to the question of futility in the context
of this case. Mediation and review on phasing and the site

specific issue is totally useless, Plaintiff has been seeking to

negotiate to no avail for over two years. Even the threat of this
court's rulings on fair share and compliance did not trigger
settlement. Even after the court's decision and the elimination .

of virtually all other issues, no settlement discussions occurred.

,.,84,' T B
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-
”

substantive certification conditioned on site specific relief,

The defendant would surely fail to refifé with that condition
accepted per Sec. 14. Why should it? What does it have to lose?
The only thing that will happen is a transfer back to this court
per Sec. 18; a year and a half or more later.

Time is on the defendant's side, delay is its oply
remaining weapon. It has worked for the defendant in the past.
This motion is simply an attempt to use it again,

b, a prompt decision is in the public interest:

The Supreme Court in Mt. Laurel II spoke often and at length of
the need for a prompt adjudication to resolve such a fundamental
injustice. As has been demonstrated, a transfer would mean a
lyear and a half or more delay in the resolution of the issue of
phasing and site specific relief. In a case which has lasted for
iover two (2) years, where so much money has been spent and time
consumed, where the issues are so ripe for final adjudication, a
prompt decision is mandated by the Congtitution. If Sec. l6a can

be read to require a transfer in this situation, it is

unconstitutional. It might be different if this case had barely
begun or the issue not ripe for adjudication. Had not the
plaintiffs endured over two years of litigation, the timeframe

in the Act migyht not be totaliy unreasonable, However, this is
not such a case. The Constitution demands a prompt-resolution of

this matter.

85.

Plaintiff is then faced with the prospect of meaningless

Imediation and review. It can only hope for a Council award of _.-|

10

20

30

40

50



10

20

30

40

50

208a

c¢. lack of administrative expertise: the site

specific issue has to be the least subject to administrative or
ALJ exéertise. While it is referenced in the Act (Sec. 10f), it
is hardly one which a Council mediator, ALJ or Council Executive
Director will have more expertise than this court. Nor does the
legislation intend for particular expertise to be developed on
this issue. The court, in any event, has that expertise now.

d. irreparable harm: assuming plaintiff's

interpretation of the Act is correct, the major harm which would
result from a "denial of immediately judicial relief" would be
substantial additional expenditures and delay. These

expenditures and delay could be the last straw as to plaintiff's

resolve. Having accepted the court's invitation to undertake this

effort, plaintiff would be devastated by being forced to engage in

a charade before the Council at great expense and for an enormous

-

period of time. Plaintiff is not threatening to drop its'efﬁo”';
however, the court must consider the realities of the situation.
In the course of this litigation, the court has witnessed the
withdrawal of NCDH. It must be as clear to the court as it has
been to the defendant that delay maximizes the possibility that

a Mt. Laurel II plaintiff will be exhausted long before the

administrative and judicial process has been exhausted. Whatever

the Supreme Court intended to be the measure of a litigant's

86.
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resolve, it never intendéd this. The defendant has been found |
twice, on two separate ordinances, by separate courts, to.have
violated the fundamental rights of the poor. Those rights are
irreparably harmed each day they must await vindication. Now that
they are on the verge of vindication, they cannot be denied
immediate judicial relief.

One must also consider the real possibility of a change
in the housing market which could force further delays. Also,
during any delay of this case, other devélopment is moving
forward, water and sewer capacity is being absorbed. Further,
due to its previous delay, the defendant "lost" its obligation to

satisfy housing needs generated in the' 1970s. Now we are dealing

“with a need for housing which began in 1980. We will be almost

through that fair share period by the time this case is over if
it is transferred.l

e. underlying considerations: relative delay and

expense: little more need be said. Any attempt to balance the
equities between plaintiff (and its representative class) and the

defendant tips and topples in favor of plaintiff,

lNote that the initial Cranbury case was brought in 1974. 'As a
result of delay, the entire 1970-1980 fair share period was lost.
Cranbury now is attempting to avoid a fair share based on 1980~
1990 needs. Meanwhile, thousands of conventional units have been

built in the region and Cranbury has experienced enormous increaseﬁ

in jobs and ratables-and a lesser, although significant, increase
in luxury housing.

87.

10

20

30

40

S



10

20

30

40

50

I 210a

f 4. Manifest Injustice and Sec. 16a Transfer: The

preliminary interference by the judicial process in this case

has been so extensive that a l6a transfer is clearly unwarranted.
Virtually every issue has been resolved, We are in the remedial
phase'bf this case, If the Act mandated that such a case be

transferred it would be unconstitutional - a direct undermining

of the entire thrust of Mt. Laurel II that the non-compliant

municipalities be brought to justice expeditiously and that the

-
-

court exercise a strong hand in assuring ultimate compliqncer”'
“Further, all of the arguments given above as to 5.4:69-5 are more
weighty in the context of a Sec. l6a transfer since, as previously
indicated, the "discretion" granted the court by Sec. l6a, as
IIopposed to the standard in Sec. 16b, is clearly more broad.

The 16a/16b distinction is critical here. The

Legislature was aware of the Court's commitment to the developer-

#plaintiff class as well as its resolve that Mt. Laurel II cases be
handled expeditiously. It chose not to treat all cases in the
ﬂsame way. Sec. 16b cases represent those in which little reliance

has been placed in Mt. Laurel II, minor efforts have been made ‘and

“in which, for the most part, a transfer would be relatively

harmless. The timeframe for Council adjudication would be more or

less similar to that experienced at the trial level in the courts

and, perhaps, even less.

88.
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The Legislature knew that Sec. l6a cases, however,

may entail substantial reliance on the commitment in Mt. Laurel II

to both the poor and the developer-plaintiff class. That
reliance may have led to substantial expenditures of time and
money, great political risk and enormous involvement by the
courts. Much may have occurred - issues resolved, orders entered.
The Legislature acknowledged this distinction and
explicitly deferred to the court's discretion (over and above the
standard exhaustion theory applicable to 16b cases) to keep
"control over cases in thch such an effort had occurred. Not to
do so would be to fundamentally undermine the mandate, just as
Madison had done, Further, inexplicable delay would occur for
hthe poor, and the developer-plaintiff class, once burned, would not

risk being twice foolish. The only leverage available in the Act

and in the courts would be lost. Sec. l6a represents a clear

determination by the Legislature not to take that risk and an
admonition to the courts to be extremely cautious in the Sec. 16a

context.

"C. Transfer and the Unconstitutionality of the Act.

Obviously, if the Act is unconstitutional in substantial

and relevant respects, a transfer of this matter to the CouncLL
would be totally 1nappropr1ate. The Act, as demonstrated above,
is extremely complicated and cumbersome and serious questions are
raised as to the reasonableness and constitutionality of many of

1ts provisions. However, the Supreme Court has ruled that:

89.
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(A) legislative enactment will not

be declared void unless its e
repugnance to the Constitution

is so manifest as to leave no room

for reasonable doubt,

Brunetti, supra, 68 N.J, at 599.
In light of that strong admonition and the public

interest to be served by saving the Act, plaintiff has undertaken

‘this brief with the goal of interpreting the Act so that it.isd

constitutional., Many assumptions have had to be made in advancp
of a judicial interpretation. Plaintiff has indicated numerous.
sections which would fall if interpreted differently and will

support a finding of unconstitutionality if those sections arglso

interpreted.

Plaintiff has purposely not briefed the constitutionality

of Sec, 28, the builder's remedy moratorium, since it does not

appear to be directly implicated by this motion. That provisioq
raises profound questions of unconstitutionality and plaintiff )
reserves the right to brief and argue that point if it is deemeq

1

relevant to this motion.

CONCLUSION

For the aforementioned reasons, defendant's motion fox:t

a transfer per Sec. l6a should be denied.

- Respectfully submitted,

ﬂ e d ff-l A«vg e

CARL S, BISGAIER ~\
Attorney for Plaintiff

Dated: September 18, 1985
90.
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INTRODUCT ION

3

In So. Burlington Cty. NAACP v. Mount Laurel Twp,, 67 N.J, f51
(1975) [hereinafter Mt. Laurel 1), the New Jersey Supreme Cqurt de-
termined that municipalities have a constitutional obligatidn to
afford a realistic opportunity through their land use regul kions
for the construction of low and moderate income housing. A though
this decision provided a basis for challenging exclusionary 'ahd
use practices, most municipalities were still able to preve i the
construction of lower income housing within their borders. Rfter
another eight years of litigation with few concrete results,éthe
court responded in So. Burlington Cty. kgﬁg? v._ Mount ng;gl;EEQA.
92 N.J. 158 (19u83) [hereinafter Mt. Laurel II] by creating p?oced-
ural and substantive mechanisms to actually promote the consjruc-
tion of lower income housing. ' ]

P
i

The foremost of these mechanisms has been the builder's reme#y,
which offers developers bringing successful suits the incentjve of
a rezoning, often with a density bonus and streamlined approyals,
in exchange for setting aside 20% of their project for lower [income
housing. This remedy has encouraged over 100 suits by develdpers
since 1983,

The court in Mt. Laurel II recognized that builder‘’s remedied
“(i) essential to maintain a significant level of Mt. Laurel

gation, and the only effective method to date of enforcing
compliance; (ii) reguired by principles of fairness to compen;
developeis who liave invested substantial time and resources i:
pursuiny such litigation; and (1ii) the most likely means of §
suring that lgwer income housing is actually built®.* 1In doif
the court held that "instead of being ordinarily rare, a buil
remedy will be ordinarily granted in Mount Laurel litigation,}pro-_
vided that the project includes an appropriate portion of lowland

moderate income housing, has no substantial adverse environmeﬂtal

* 92 N.J. 158 at 128.

-
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impact, and is located and designed in accordance with sound zoning
and planning concepts®".* The court, in effect, relied upon and en-~
couraged developers to seek builder's remedies so that the housing
needs of lower income households would not only be articulated but -
actually met. o

The Cranbury Land Company (CLC) joined suit against Cranbury Town-
ship in Middlesex County over two year ago and asked for a build-
er's remedy. The case has pioceeded to the point at which the
court-appointed master, Philip Caton, has submitted recommendations
for the rezoning of various parcels in Cranbury for lower income:
housing and the plaintiffs in the suit, including CLC, have filed
responses, The next step would be for the court to decide whether
the proposed ordinance conforms to the Mt. Laurel II doctrine.

Cranbury, however, has petitioned the court under the recently en-
acted "Fair Housing Act"#** to be transferred from the court system
to the "Council on Affordable Housing® (The Council). BAs the case
was filed more than 2 months before the effective date of the Act
any party to the case can file a motion to transfer the case. The
Act directs that the court's decision to transfer a case take into
consideration whether any party to the litigation will suffer a
“manifest injustice”.

Regatdlesa of the ultimate outcome of proceedings before the Coun-
cil rather than the courts, a transfer to the Council would result
in significant delays. Under the Act, the council members poten-
tially will not be appointed until January 1, 1986. The Council
then has seven months to develop criteria and guidelines. Munici-
palities then have five months after the guidelines are set to file
their housing elements and ordinances with the Council. As a
result, the Council may not hear cases until January 1, 1987. A
transfer to the Council therefore could result in a minimum delay

* 92 N.J. at 128,

% p_L. 1985 Chapter 22 (hereinafter cited as Fair Housing Act),
Section 16.
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of one-and-a-half years, plus the additional time for the Council's

administrative procedures and subsequent appeals.

This report evaluates the effects of these delays on the plaintiff,
CLC, as well as on the ultimate beneficiaries of the suit - low'and
moderate income households. The following planning and economic
concepts illustrate the extent to which the delay in transferring
the case to the Council will affect the parties to this case:

1.

During the delay, municipal resources and land will be depleted
by other types of development. This may affect the feasibility
of Mt. Laurel development on the plaintiff's site.

Housing production typically is ptone to building cycles. A
delay will place plaintiffs in an unfavorable position within
the building cycle.

Increases in the cost of capital will force housing prices up
during the delay, making the development of Mt. Laurel housing
less feasible.

The effect of further delay in implementing the Mount Laurel II
decision is particularly adverse in Cranbury's case because of
the municipality's consistent refusal to provide for badly
needed low and moderate income housing in the past. Unlike
many other New Jersey municipalities, Cranbury, for the most
part, did not take advantage of the federal and state housing
subsidy progyrams available during the 1960s and 1970s. 1In
addition, other municipalities have reached tentative or final
scttlements which will produce Mount Laurel development, making

————

further delay by Cranbury objectionable from the standpoints of

consistency and fairness.

The dela& will particularly affect Cranbury's indigenous need
and present need households. These households will be denied _

-
l’/
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!

due process because they must wait at least two additional
years for affordable housing. e

-
-

-
»

s,

These considerations demonstrate that the delays associated with
transfétring the case to the council will place the successful de-
velopment of CLC's Cranbury site in jeopardy. This represents a
"manifest injustice® to CLC, which has brought this suit in good
faith, In addition, it is a manifest injustice to the lower income
households, represented by CLC, whose housing needs will again be
deferred, if not denied. '

c5
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I, PLANNING AND ECONOMIC IMPACTS OF TRANSFER TO COUNCIL

A.

DEPLETION OF MUNICIPAL RESOURCES AND LAND BY OTHER DEVELOPMENTS
DURING THE DELAY MAY AFFECT FEASIBILITY OF SITE FOR MT, LAUREL
DEVELOPMENT |

]

The Cranbury Land Company joined in the Mt. Laurel suit against
Cranbury Township in November 1983 under the guidelines of‘ghe"
Mt. lLaurel II decision. The CLC site consists of twp»trééis of
cultivated farmland totalling 137 acres. It is located adja-
cent to the Millstone River, near the Cranbury-East Windsor
border and is almost equidistant from downtown Cranbury (1-1/2
miles to the north) and aowntown Hightstown (2 miles to the
southeast). While the area immediately north of the site is
dominated by agricultural activity, the area south of the site
has recently experienced rapid urbanization in the form of

office and residential development.

On the basis of environmental considerations and sound planning
principles, the proposed CLC site is well-suited to the type
and density of residential development that has been proposed
for it. The site has accessibility to all necessary municipal
resources, including public sewer services, roadways and other
public resources, and its proposed development is not expected
to have a significant impact on them.* '

Cranbury's location along the Route 1 corridor, however, places
it within an area of tremendous growth, and, as such, the CLC
project must compete with proposed projects in Cranbury, as
well as in surrounding municipalities. As pointed out in CLC's

* There is currently insufficient capacity in the municipal water

sBupply system to serve the CLC development. According to Peter
E. Meyer, P.E., of Professional Planning and Engineering Corp.,
Morristown, NJ, however, proposed new well holding tank with a
capacity of up to 250,000 gallons can provide adequate water
supplies to the CLC development. See Suitability Analysis for
a Proposed Mt. Laurel II Development on the Cranbury Land
Cowpany Site in_Cranbury Township, prepared by Abeles Schwartz
Associates, for more detailed analysis.

A
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Response to Cranbury Township's_Compliance Proqram, over 22.5
million square feet of major industrial and commercial activity
is under construction or planned along the Route 1 corridor in
West Windsor, Plainsboro, East Windsor and South Brunswick
alone. This development will create a large number of new
jobs, and in turn, generate a large demand for new housing.
Although Cranbury may continue to limit development within its
borders, development in Cranbury as well as adjacent towns will
affect the feasibility of the proposed CLC Mt, lLaurel II
project.

While the case is pending in the Council, these other projects
will reduce the quantity of municipal resources available to
the proposed Hg;_ng;gl pioject.

|
This depletion of municipal resources will affect the feasibil-
ity of the Mt. Laurel project in 'several ways. First, fromﬁé—'“
marketing point of view, the other residential projects ma§
saturate the market, affecting the ability of the market to
absorl, the project's market rate units. They also may have an
advantage over the Affordable Living Corporation's market rate
units because (1) they potentially would come onto the market
first, and (2) they could be sold at lower prices.* Secondly,
the depletion of municipal resources may increase the cost of
obtaining municipal resources, and, at the same time, also
decrease its ability to obtain adequate municipal resources.
As the capacity of municipal resources, particularly roads,
schools and sewer is reduced, CLC's project will be perceived
to have a yreater relative impact on these resources.

There are a number of reasons why the similar units in compet-
ing developments could be sold at lower prices. These include
(1) that they have lower carrying costs because they experience
fewer delays, (2) they have the marketing advantage of not
being associated with Mt. Laurel housing; and (3) they do not
hiave to subsidize lower income units.

Cc? I
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In addition, the depletion of resources will affect its posi-
tion to receive a builder's remedy. This is because the Fair
Housing Act allows for adjustment of a municipality's fair
share for such factors as lack of vacant and developable land
and infrastructure capacity as well as for historic preserva-
tion, architectural preservation, environmental preservation,
open space preservation, and agricultural preservation.

During the past fifteen years, over 703,000 square feet of
office, commercial and industrial development has been approved
directly north of Cranbury in the area along Route 130 and the
New Jersey Turnpike (Table 1). Tﬁe development pattern in this
area and continuing demand for such uses in the area indicate
that this development will extend south into Cranbury. This,
as can be seen in site plan approval in Cranbury, has already
begun (see Table 2). It is, moreover, being encouraged by
Cranbury's land use regulations: the Township has zoned
approximately 2,316 acres for office, industrialland com-
mercial uses. Based on industrial. commercial and office
development that has occurred in the South Brunswick area
during the past 5 years, development in Cranbury in its
non-residential zones will be intense during the next 5 to 10
years. One of the effects of the development will be increased
traffic within Cranbury.

In addition, this development will create a large number of new
jobs, and in turn generate a large demand for new housing in
Cranbury and its surrounding area. Increased residential
development is already underway in Cranbury, evidenced by an
additional 100 units under construction as part of the Shadow
Oaks development, and 25 to 30 units under construction on -

-
o

.'/-

Country Crossing near Station Road.
This new development will increase traffic throughout Cranbury,
including on Main Street, which can be expected to impact the
historic district. Moreover, residential development not only

c8
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TABLE 1

Site Plan Approvals in South Brunswiock
(Area Directly North of Cranbury Only)

1980 - 1984
(in aquare feet)

Commeroial  Industrial office
1,454 115,730 88,670
5,716 - 35,445 -

220,300 2,280 -

8,155 - -

__5.880  _ 220,000 -
241,505 373,455 88,670

Source: Middleswvx County Planning Board

250,854
41,162
222,580
8,155
225,880
703,631
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1983
1982
1981
1980

Source:
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IABLE 2
Site Plan Approvals, Cranbury
1980 - 1984
Commercial Industrial Iotal
43,725 24,400 '68,125
4,250 - 4,250
3,295 ‘ - 3,295

Middlesex County Planning Board

M1 N
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in Cranbury but in the surrounding towns will affect sewer
availability which is currently provided from the Middlesex
County sewer system in Sayreville. This system has a finite
capacity and the feasibility of the CLC site is affected by
depletion of its available capacity by other projects.

In addition, Cranbury, like many other nearly fully developed
municipalities, has contended that a Mt, Laurel development
will drain its municipal resources, particularly sewer, water
and roadways. Currently, there is sufficient capacity for
CLC's proposed project. This situation could change if the
case is aelayed to go before the Council, and Cranbury mean-
while approves a significant amount of new development. In .
this event, the delay may put the CLC site at a disadvantage”in
securing adequate nunicipal resources and would prevent the
development of Mt. Laurel housing on the site.

SIGNIF ICANCE OF THE "BUILDING CYCLE" ON THE PRODUCTION OF MOUNT
LAUREL HOUSING

The tecsidential construction industry historically and consis-
tently has been subject to building cycles. These cycles
exhibit periodic extremes of high and low activity. While the
causes and effects of building cycles are complex, it is clear
that the extreme cyclical instability of the construction in-
dustry influences the cost of such factors as land, labor,
building materials, financing and profit.* The cgnditions
existing during building peaks results in a much larger amount
of lower and middle income housing than is produced during low
production periods.

For a more complete discussion of the cyclical instability of
residential construction, see Arthur P. Solomon, "The Cost of
Housing: An Analysis of Trends, Incidence and Causes®, Journal
of Housing, April 1981, pp. 194-202.

C1l1
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tion to the amount of housing constructed, the building

cycle also effects the type of housing produced during certain
periods. This is particularly relevant to the production of

Mt. Laurel housing.

spective, middle income housing is generally considered to be
the most appropriate type of housing to cross-subsidize Mt.

Laurel

contras

housing units in developments with "set-asides". 1In
t, developers often consider upper income and luxury

housing less marketable as a component of a Mt, Laurel pro-

ject.

Although the industry continues to produce upper-income

and luxury housing during all periods of the building cycle,
the proportion of middle income housing produced tends to
decrease slightly during low production periods, which further

reduces the total produced.

These characteristics of building cycle periods are illustrated

in the

féllowing tables. Table 3 shows the annual housing

costs deemed affordable for each income group in the U.S. be-
tween 1974 and 1983.%* Table 4 shows the distribution of sales

prices

for new hones duriﬁg each year._  These tables fely on

the national median household incomes (in current dollars) and
the annual average mortgage rates. As Table 5 shows, the pro-

portion of new housing units affordable to middle income house-

holds generally reflects the_position in the building cycle.

During the ten year period from 1974 to 1983, the proportion of

housing units affordable to middle income households in peak
building years included 17.2% in 1977, 20.0% in 1978, 22.4% in
1979 and 24.2% in 1983. In contrast, the proportions in low
production years are slightly lower. These included 15.6% in
1974, 17.3% in 1975, 16.4% in 1976, and 22.4% in 1980. Even
more revealing and much more significant to the production of

[}

The affordability levels reported in this table assume that 25%

of income is spent on the amortization of the mortgage and in-

terest.
mately
taxes,

This weans that these households were paying approxi-
between 28% and 35% of their incomes on shelter when
insurance and maintenance were added.

c12

From both a marketing and an economic per-

-
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TARLE 3

AFFOROABTITTY RANGE FOR HIUSING UNITS, BY INCOME GRXP

1974 - 1983 .
.
2923 1982 1962 1985 1879 1978 1877 1976 1975 2874
Maian Incawe “«
(Crrent Ixllizrs) 825,885 $§20,171 $19,C74 $17,710 $16,4€1 815,064 £13,572 $1z,68% 23,800 gi2,1e7
low & Moderate -
Incaone Hl'le? <$16,708 <S16,137 <S15,258 <S14,168 <S13,169 <812,051 <510,858 <S10,149 <$ 9,440 <& E,95¢
"least Cost" HE's? £1€,7%e~ €16,137- S1%, 2565~ €i4,165~ €13,16% $12,051~ €10,856~ $£i0,14% $ 9,440~ £ E,95%

$25,062 $24,208 s2z,889 $21,2852 s1e,783 $18,077 $16,286 $15,223 $14,160 $13,43

Mixlle Incare Bi's* $28,082- £24,205- $22,83%- £21,282- 819,753~ $18,077- §16,286- 815,225~ S14,160 Si3.43%
: $31,328 $3C,257 $28,€11 $26,565 $24,692 $22,596 $20,358 $19,029 $17,700 $16,79¢

Upper Incame HH's* >$31,328 >$30,257 >$28,6.1 >S26€,565 >$24,632 >8$22,596 >$20,358 >§19,028 >S17,700 >$16,73%

Mortgege Rate 13.43% 15.79% 16.29% 13.44% 10.87% 9.70% 5.68% 8.82% 9.20%  9.55%
‘Capimlization Rate .{_31145 .01325 023865 .01145 .00933 .00859 .00787 .00787 .00823 . .0084:2
1oam to Sales Price
Ratio 77.3 76.6 74.8 73.2 73.8 75.2 N.A. N.A. 76.2 N.A. {3
W
1

Affordability Rarpe**
lower Incame Uats <S36,328 <$33,124 >S$31,135 <§35,216 <S39,B45 <S38,866 <$38,324 <S35,822 <S31,360 <529,58¢

Ieast Cost Units $39,326- §33,124- $31,235- $35,216~ S39,845- $38,866- 538,324- $35,822- $31,360- $29,58F
€5€,932 - $49,684 $46,704 $52,825 $59,766 §58,301 $57,483 $53,731 $47,040 $44,37¢

Middle Incare Units  $58,932-  $45,684- $46,704- 52,825~ §59,766~ $58,301- §57,483~ §53,731- $47,040- $44,37%
$§73,530 $62,108 $58,379 $66,031 $74,708 $72,876 $71,854 $67,164 $58,800 $58,4%

Upper Income Units  >8$75,530 >$62,108 >$58,379 >$66,031 >$74,708 >$72,876 >$71,854 >$67,164 >$58,800 >855,474

* oW & mderate incane hoasedyolds are those earming belaw 8% of median household income; "least cost" househnids are tivse
exmning between 80k ad 120% of median househnld incame; middle incame houselolds are those erming between 120% ad 150k of mes
houseteld incame; and Wer incame households are those earning over 150% of median houselnld incaome. _

“Affmthbilityrzgeistsedmaﬁca—mtmlnortgage

SOURCE: U. S.\ Department of Cammerce, Buream of Census, Statistical Abstract of the United States, 1985, Tables 73¢; calcu]atxrs b
Abeles Schwartz Associates,
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TABLE 4

SATFS PRICE DISTRIBUTION OF NSW SINGLE FAMILY HMES, 1974-1984 (in Thousards)

1984 1983 1982 1931 1980 1976 18786 1877 1976 1875 1974
Urder $30,000 57 82 112 14¢
$30,000
$39,999 47 65 67 88 137 184 316 175 170 1‘.’6\ 183
$40,00C o
S49,99¢% . 200 168 127 of.
$50,000
$59,999 75 84 68 70 97 135 156 149 100 €5 4E
$80,000 to
$69,999 101 109 7 69 87 _ 118 116 - g3 60 35 22
N
$70,000 . : : g{
$73,999 98 95 53 51 63 ., 80 77 57 69 34 20
$8C,000 to :
$99,999 126 113 61 63 68 92 82 52 N.A. N.A. N.A.
$100,000 to _
$119,999 57 49 26 3 31 38 31 18 N‘_.A. N.A. N.A.
'$12C,000
ayd over 136 108 60 65 63 61 38 1% N.A. N.LA. N.A.
Total €39 623 412 436 545 709 817 819 646 549 529
Averge $97,600 $89,800 $83,900 $83,000 $76,400 $71,800 $62,500 £54,200 $45,000 $42,60C €3g,90C
Madian £79,900 $75,300 $639,300 $68,900 $64,640 $62,900 $55,700 $48,800 $44,2(XJ 833,300 $3%,90C

SXRCE: U.S. Bureamu of the Cersus ad U.S. Dept. of}hsirgarﬂnﬁzmnalelqme:rt Construction Reoorts, series €25, Cheracteristic.

of New Hausing, armml, and New One-Farily Houses Sold and For Sale, m:ﬁx.y,mmpm’tedbyus Dq:t of Camerce, Bureac
the Cersus, Statistical Abstract of the United Stwates, 1985. N

\

\




1974
1975
19706
1971
1978
1979
1980
1981
1982
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TABLE 5

HOUSES SOLD WITHIN MIDDLE INCOME HOUSING RANGE
UNITED STATES, BY YEAR

Number Within % of Total
Total New Middle Income Sold Within
Housing Units Hous ing Range Middle Income

Sold (in 000's) (in 000's) Range

519 81 15.6%

549 95 17.3%

646 106 16.4%

819 141 ° 17.2%

B17 163 20.0%

109 : ‘ 159 22.4%

94b 122 22.4%

' 436 - N.A.* N.A.#

' 412 N.A.?* N.A.*

623 161 24.2%

For years 1978-84, the U.S. Bureau of the Census grouped sales
prices of all new single family homes under $50,000 in one
category (see Table 6). Because uniform distribution in this
category could not be assumed, accurate figures for the number

sold within the wmiddle income range couldnot be determined for

1981 and 1982, years in which this range starts below $50,000.

SOURCE: Abeles Schwartz Assocliates, Inc. calculations, based on

Tables 3 and 4.
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Mt. l.aurel housing, however, is the quantity of middle income

housing produced. During low production periods, for instance,

such as 1974 and 1975, only about 60% as many new homes in the
middle income range were sold than in peak years such as 1978
and 1979. Although the increase of peak years over low years
varies among individual building cycles, it is generally a
significant difference.

New Jersey building trends during the past twenty-five years
illustrate the cyclical nature of the industry. Table 6 re-
ports the number of building permité approved per year in New
Jersey. These totals, shown graphically in Table 7, reveal
that the state experienced three major building cycles form the
late 1950's to 1981, and is currently in the midst of a fourth

.cycle that began roughly in 1981. These cycles span approxi-

mately six to seven years and peak periods occur every six to
eight years, or approximately three to four years into the
construction cycle.

New Jersey entered its current cycle in 1981. After a slight
percentage increase of .5% from 1981 to 1982, the number of
building permits in New Jersey increased by nearly 72% from
1982 to 1983 and by 20.7% from 1983 to 1984. Although building
permit data is incomplete for 1985, preliminary data indicate
that 1985 represents an exceptionally strong year for the con-
struction industry. During January, for instance, statewide
construction activity reached its highest total since 1973 and
incréased B84% over the 1984 total.

Based on past cyclical behavior of the construction industry in
New Jersey, it is likely that the building cycle is now or will

soon reach its peak. The last peak year was seven years ago in .
1978, and the current building cycle is now in its fourth xeatil

This reflects the typical time frame fo; a peak year and, as
such, this is a particularly advantagedﬁa.period during which

Cle
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TABLE 6

BUILDING PERMITS APPROVED, NEW JERSEY
1970 - 1985

!
Building -

Permits Percent Year in
Year Approved Change Cycles .
1964 68,078 . +24.9% .
1965 64,933 - 4.6%5
1966 50,163 -22.7%
1967 : 46,958 : L - 6.4%
1968 43,661 - 7.0%
1969 21,030 ‘ -51.8%
1970 40,143 o +90. 9% 1
1971 58,360 +45.4% 2
1972 64,979 +11.3% 3+
1973 52,743 -18. 8% 4
1974 26,171 -50.4% 5
1975 23,313 . -10.9% 6
1976 31,355 +34.4% 1
1977 34,920 O 411.4% 2
1978 38,756 +10.9% 3%
1979 34,868 -10.0% 4
1980 22,257 -53.8% 5
1981 21,293 - 4.3% 6
1982 ‘ 21,404 + 0.5% 1
1983 36,404 +71.9% 2
1984 43,925 +20.7% 3
1985 (est.) 60,679 +38.1% | 4+

1 Projection based on the first 5 months of 1985 as compared with
same period in 1984.
* Peak year.

SOURCE: New Jersey Department of Labor, Residential Building Per-
mits, Annual Reports, 1960-1984; Monthly Reports, January
to May 19485.

cl7

10

20

30

40

50



10

20

30

40

50

230a

NEW JERSEY BUILDING PERMITS APPROVED ™

-

1860 ~ 1864 (and projection ot 19656 based on firet 5 months of year)
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to build. These favorable conditions, should continue through
1986, however the cycle will probably begin its downswing some-
t;me during that year. As a result, the construction 1ndustty
can be expected to experiehcé a low production period from
around 1987 to 1989. This is the time when the Affordable
Housing Council would most likely complete its review of
Cranbury's housing element,

Thus, while the building climate is currently conducive to

building in general, and specifically for Mt, Laurel develop-
ment, this situation will dissipate within the next few years,
and will not reach another peak period until around 1990. For

CLC, time is therefore particularly critical., If its case pro-

ceeds in the courts and it receives approvals to begin con-
struction before the end of 1985, CLC will be in an excellent
position to carry through a Mt. Laurel project, On the other
hand, if the case is transferred to CLC, a delay of one-and-a-
half years or more would place the project in a low production
period. This could ultimately delay the project until 1990,
when building conditions are again projected to improve,

In summary, the building cycle makes the timing of Mt, Laurel
projects particularly important. A delay in approvals of one
year may cause the construction of the project to be delayed
three or four years because of the building cycle,

C19 . . i B vt ks
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EFFECYT OF DELAY ON_THE_COST OF CAPITAL AND THE CONSEQUENTIAL
IMPACT_ON THE AFFORDABILITY OF HOUSING

e . e o

As shown in the previous section, the construction of housing
is subject to the instability of cyclical building cycles.

This section discusses in detail one of the main components of
building cycles, which strongly affects both the quantity and
the cost of housing - namely, the availability and cost of
capital. Although the variability and complexities of this
component make its precise impact on housing costs difficult to
project, the likely magnitude of these impacts are outlined
below. '

The price of money constitutes the greatest siﬁgle housing cost.
element. In order for housing to become available to lower
income households, there must be an adequate money supply and
low interest rates.*

Government regulations and policies and those of commercial
lenders periodically adjust the mortgage supply.** While their
decisions are complex and beyond the scope of this report, it
is clear that their policies have a large impact on the housing

L]

For a more detailed description of these concepts, see e.g,

Roger Starr, Housing and the Money Market, Basic Books, 1975;
Kent W. Colton, “"Housing Finance in the 1980's: economic fac-
tors indicate future directions®, Journal of Housing, January
1981, pp. 15-20; and Arthur P. Solomon, "The Cost of Housing:
An Analysis of Trends, Incidence and Causes®, in The Cost of

— —— =

Loan Bank of San Francisco (1978), pp. 7-41.

The determination of what is an adequate money supply involves
a delicate balance. When the money supply is too large people
tend to spend more and save less, because of the perception
that the dollar is losing value too fast. When the money sup-
ply is too small, however, housing builders and suppliers have
difficulty borrowing money with which to expand production, and
people are more prone to accumulate savings rather than to
spend. See Starr, Housing and the Mopey Market, Ch. 5, pp.
58"81. ) .
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industry. Specifically, if the money supply is small, build-
ers, suppliers and home buyers have difficulty securing financ-
ing. This is especially a problem for lower income households,
who are considered high credit risks and have difficulty
generally in securing financing.

Table B8 illustrates the extent to which both the increase in
the total mortgage debt varies from year to year. Currently,
developers consider the money supply to be adequate for the
construction and marketing of Mt. Laurel projects. It is, how-
ever, difficult to project whether the money supply will remain

large enough during the time it takes to transfer the casengp,"'

the Affordable Housing Council. The unpredictability-df the
money supply places the project at coifsiderable risk if it is
transferred to the Council.

Closely tied to the availability of money, mortgage lending
rates are a major factor in the affordability of housing.
Mortgage rates depend on a large number of factors, including
the money supply, inflation rates, the amount of risk involved,
and general busineés cycles. They are, as such, subject to
periodic rate changes. Table 9 shows the mortgage rates for
FHA insured secondary market mortgages, conventional new home
mortgages and conventional existing home mortgages. Mortgage
rates have typically increased or fallen by between .5 to 2.5
points per year and have ranged from a low of 5.83% in 1965~£o
a high of 16.52% in 1981 for conventional loans on new homes.

The impact of these rate changes on the affordability of hous-
ing is substantial. Table 10 illustrates the impact on a
household earning $20;000 per year. Assuming that 25% of
household 1néome is devoted to the amortization of the loan and
interest, the household could have afforded to purchase a home
for over $85,000 in 1965 when interest rates were at 5.83%;
however, this same household would have only been able to
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Year

1975
1976
1977
1978
1979
1980
1981
1982
1983

SOURCE:;

Mortgage Debt

806

893
1,023
1,174
1,338
1,472
1,583
1,658
1,826

234a

TABLE 8

TOTAL MORTGAGE DEBT

Absolute Increase

87
130
151
164
134
111

72
171

Percent Increase

10.8%
14.5%
14.8%
14.0%
10.0%

7.5%

4.5%
10.3%

Board of Gouvernors of the Federal Reserve Bulletin,
ly, as reported in the U.S. Department of Commerce, Bureau
of the Census, Statistical Abstract of the United States,

month-

1985, Table 839.

an N



1960
1965
1970
1973
1974
1975
1976
19717
1978
1979
1980
1981
1982
1983

SOURCE:
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TABLE 9

AVERAGE ANNUAL MORTGAGE

’

RATES

UNITED STATES, 1960-1983

FHA Conventional
Secondary Conventional Existing
_Market New Home Home

6.16 N.A. N.A.
5.47 5.83 5.89
9.03 8.52 8.56
8.19 8.30‘ 8.33
9.55 - 9.22 9.23
9.19 9.10 9.14
8.82 8.99 9.04
8.68 8.95 9.00
9.70 9.68 9.70
10.87 11.15 11.16
13.44 13.95 13.95
16.16 . 16.52 16.55
15.351 15.79 15,82
13.11 13.43 13.45

Board of Governors of the Federal Reserve System, Federal

Reserve Bulletin, monthly, average based on guotations for

one day. each month as compiled by FHA; as reported in U.S.
Department of Commerce, Bureau of the Census, Statistical

Abstract or the United States, 1985.
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TABLE 10

EFFECT OF CHANGING INTEREST RATES ON THE AMOUNT
THAT A HOUSEHOLD EARNING $20,000 COULD SPEND
ON THE PURCHASE OF A HOUSE

Mortgagye Affordable Mortgage Affordable
__Rate Sale Price Rate Sale Price
7.0% $85,534 12.00% ~ $53,984,
7.25% §81,452 12.25% $53,006

7.50% $79,4171 12.50% §52,062

7.75% ’ $77,684 12.75% $51,104

8.00% $75,681 13.Q0% $50,226

8.25% $73,968 © 13.25% $49,334

8.50% ! $§72,2317 13.50% $48,515

8.75% $70,584 13.75% $47,682

9.00% $69,006 i 14.00% $46,878

9.25% . $67,497 14.25% $46,100

9.50% $66,052 14.50% - $45,347

9.75% 564,668 14.75% $44,654

10.00% ' $63,269 ' 15.00% $43,948

10.25% $61,998 : 15.25% $43,263

10.50% $60,710 156.50% $§42,567

10.75% $59.539 15.75% $41,925

11.00% $58,351 16.00% §41,301

11.25% | §57,209 16.25% $40,696

11.50% $56,111 16.50% $40,108

11.75% $55,055

* Assuming 25% of income spent on amortization of mortgage and
interest, 268% downpayment and 30-year fixed rate conventional
mortgages .

SOUKCE: Abeles Schwartz Associates, Inc. calculations.



237a

purchase a house for $40,000 in 1981 when interest rates roég
to over 16.5%. While not as dramatic as this, the fluctuations:
of interest can be felt on a year to year basis. The typical
increases of .5 to 2.5 points means the amount that this
household can afford to spend on a new home will 1nctea§e or
decrease from 7.0% to 14.0%,

The New York Times reports that interest rates for August, 1985
in New Jersey are at 11.85% for conventional mortgages.* This
is 2-3/4 points below the 14.64% prevailing interest rates at
this time last year. Thus, a household with an annual income
of $20,000 could purchase a $54,000 house now, whereas only a
year ago the household could only have afforded a $45,000
house, assuming they spent 25% of their income for debt
service. |

Current low interest rates are a major reason that the develop-
ment of Mt. Laurel housing is economically feasible. The situ-
ation, however, is likely to change if the project is delayed
one-and-a-half to two years. Although it is not possible to
accurately predict interest rates into the future, many econo-
mists forecast that mortgage rates will soon "bottom-out® and
will again increase. If this prevailing analysis is correct,

Mt. Laurel projects may become economically infeasible.

THE DELAY CAUSED BY_TRANSFER OF THIS CASE TO THE COUNCIL WOULD
WRONGLY_EXTEND A SERIES OF_ MISSED OPPORTUNITIES FOR PRODUCTION
OF LOWER INCOME HOUSING IN CRANBURY

Cranbury has a long history of ignoring the housing needs of
low and moderate income households, which makes it even more

crucial that no further delay in provision of Mt. Laurel hous:- -7

ing be created by transferring the subject case to the Affoxd-

able Housing Council. 4
New York Times, Aug. 4, 1985, Section 8, p. 6, based on previ-
ous wecksy Source: HSH Associates.
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During the 19608 and 1970s, when a variety ofifederal and state
housing programs helped génetate tens of thousands of low and
moderate income dwelling units throughout the state, not one
subsidized project was constructed in Cranbury. The mid-1960s
and early 19708 were also historic peaks in the productiqg,pf"'ﬂ
non-subsidized housing in New Jersey, when building cycles
crested at unusually high levels. While Cranbury limited resi-
dential construction activity in general during this time, its
exclusionary zoning regulations ensured that virtually none of
the housing constructed was affordable to lower income
households.

During the 2-1/2 years since the ML. Laurel II decision litiga-
tion and negotiated settlements have resulted in significantly
increased opportunities for development of lowgt income housing
throughout the state. Because of the necessar& reliance on
decennial Census data to quantify lower income'housing needs,
the remaining five years to 1990 are crucial ones in which a;
whole-hearted effort should he mounted to meet the needs
identified from 1980 Census data, The delay that would be
caused by transfer of this case to the Council, when combined’
with the normal time needed for development of sizeable -
residential projects, would virtually preclude this goal from
being met with regard to Cranbury's fair share of the need.
This would represent another missed opportunity on Cranbury's
part. In addition, it would be inconsistent and inequitable in
light of the fact that other municipalities will be addressing
their and the region's Mt. Laurel housing needs during the next
five years, while Cranbury in all likelihood would not begin to
meet its fair share of the need until the 1990s, .
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F. THE EFFECT ON LOWER-INCOME HOUSEHOLDS

It must be borne in mind that the parties who will suffer per-
haps the greatest "manifest injustice®, should this case be
transferred to the Affordable Housing Council, are the low and
moderate income households in Cranbury and Cranbury's present
need region, who would be denied the timely access to habit-
able, affordable housing which the Mt. Laurel II decision
sought to provide.

10

-
-
-
-

Dilapidated and overcrowded housing conditions 1mpose_da11§ﬂ
hardships on roughly 29 lower income households in Cranbury and
100,000 such households in Cranbury's present need housing
region according to the calculations of the court-appointed
Master. The sheer magnithde'of these numbers argues most
strongly against any action which would result in further delay
in the provision of this desperately needed housing.

20

In this regard, CLC, which is prepared and committed to

constructing 136 dwelling units of Mt. Laurel housing as part 30
of its proposed development, represents the interests of the

lower income households in need. There is a very real danger

that these housing units cannot and will not be constructed

should this litigation be transferred to the Affordable Housing .
Council, with the inevitable aelay and uncertainties which this
entails. 1In the end, the parties that will suffer most are the

lower-income families and individuals who would have occupied 40
these dwellings, and for whom the decision regarding the future
administration of this case is not just a legal or technical
issue, but a matter of whether they will continue to endure
substandard and often wretched housing conditions.

50
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CONCLUSION

Currently, CLC is in a highly favorable position to develop its
proposed Mt. laurel II project. The site has access to municipal
resources and will not have any significant impacts on them. Gen-
eral building conditions as well as mortgage rates are particularly
favorable and conducive to this type of development. In addition,
the master's report providing a compliance program for Cranbury has
been completed, and plaintiffs have already filed replies.

The transfer of the case to the Affordable Housing Council will
delay the case at least 1-1/2 years. This delay will have several
adverse impacts on the development of the site. It will force the
plaintiffs, CLC, to incur additional expenses because of the delay
and duplication of effort involved in presenting the case to the
Council. The development of other competing projects in Cranbury
will also affect the project during the delay. These projects will
deplete municipal resources, potentially increasing costs to the
Affordable Living Corporation's project, as well as increasing its
perceived impact on these resources. In addition, the favorable
building conditions and mortgage rates currently prevailing are
expected to change during the next 1-1/2 to 2 years, thereby making
the project less feasible.

As a result, from a planning and economic perspective, the delays
involved in transferring the case to the Affordable Housing Council
will have significant impacts on its proposed Mt. Laurel II pro-
ject, and may, in fact, make the project infeasible. This situa-

‘tion represents a "manifest injustice® to the Affordable Living

Corporation, as well as to low and moderate income households.
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DEFENDANT GARFIELD & COMPANY'S MEMORANDUM IN OPPOSITION
TO PLAINTIFF'S MOTION FOR TRANSFER TO THE AFFORDABLE
HOUSING COUNCIL AND A MORATORIUM ON BUILDER'S REMEDIES

SUPERIOR COURT OF NEW JERSEY

CHANCERY DIVISION : MIDDLESEX COUNTY

URBAN LEAGUE OF GREATER NEW BRUNSWICK,

et al.

, Plaintiffs,
vs.

THE MAYOR and COUNCIL OF THE BOROUGH OF

CARTERET, et al.,

Defendants.

DOCKET NO. C-4122-73

CIVIL ACTION

DEFENDANT GARFIELD & COMPANY'S
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S
MOTION FOR TRANSFER TO THE AFFORDABLE
HOUSING COUNCIL AND A MORATORIUM ON

BUILDER'S REMEDIES

Of Counsel:

William L. Warren

WARREN, GOLDBERG, BERMAN & LUBITZ

Attorneys for Defendant Garfield
& Company

A Professional Corporation

112 Nassau Street, P.0. Box 645

Princeton, New Jersey 08542

(609) 924=8900
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SUPERIOR COURT OF NEW JERSEY

CHANCERY DIVISION : MIDDLESEX COUNTY

DOCKET NO.: C-4122-73

URBAN LEAGUE OF GREATER NEW BRUNSWICK,
et al.,

- Plaintiffs,
vs. CIVIL ACTION
THE MAYOR and COUNCIL OF THE BOROUGH OF
CARTERET, et al.,

e 9e w0 e °8 VO @0 o0 oo @

Defendants.

PROCEDURAL STATEMENT

More than eleven years ago the Urban League of Greater New Brunswick
challenged the exclusionary zoning practices of the Township of Cranbury. There
followed two years of discovery and pre-trial proceedings and then a lengthy
trial before Judge Furman. That trial took place more than nine years ago and
resulted in a finding that Cranbury had prohibited construction of any new
multi-family housing within its borders and had created industrial zones which
could accommodate more than 5007 of projected industrial demand while at the

same time generally insisting upon one acre residential lots. Urban League of

Greater New Brunswick v. Carteret, 142 N.J. Super 11, 28 (Ch. Div. 1976).

Declaring that Cranbury's long time practice of zoning to exclude members of the
lov and moderate income community of this State violated the comstitutional

mandate issued by the Supreme Court in South Burlington N.A.A.C.P. v. Mt. Laurel

Township, 67 N.J. 515, cert. denied. 423 U.S. 808 (1975), Judge Furman required

Cranbury to rezone its net vacant acreage suitable for housing to permit
construction of 1,351 units of low and moderate income housing. 142 N.J. Super.

11,
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In November of 1976 Cranbury secured from the Appellate Division a stay of
Judge Furman's order pending its appeal. That appeal was not argued until
almost three years after Judge Furman issued his decision. On November 11,
1979, more than six years ago and more than five years after the case was filed,
the Appellate Division reversed the judgment below. The case was then appealed
to the Supreme Court. On January 20, 1983 the Supreme Court reversed the
Appellate Division and remanded the case to this Court for "determination of
region, fair share and allocation and, thereafter, revision of the land use
ordinances and adoption of affirmative measures to afford the realistic

opportunity for the requisite lower income housing." South Burlington N.A.A.C.P.

v. Mt. Laurel Township, 92 N.J. 158, 350-51 (1983). The Court concluded that

the unconstitutionality of Cranbury's long standing land use policy "has already
been amply demonstrated". Id.

On July 25, 1983, the Townsﬁip of Cranbury adopted a new land development
ordinance which is the subject of this litigation. This ordinance was adopted
notwithstanding a presentation made to the Township Committee by Garfield &
Company pointing out that Garfield & Company was willing to construct low and

moderate income housing on its tract of land in Cranbury but that the

" constraints found in the ordinance would preclude it from doing so. On

September 7, 1984, less than two months after adoption of the ordinance,

Garfield & Company commenced a litigation challenging the ordinance.

Subsequently, other parties with interests in land located in Cranbury also

commenced actions challenging the ordinance. Cranbury then moved this Court for

an order consolidating these actions with the eleven year old Urban League case.

On December 15, 1984 this Court granted Cranbury's consolidation motion.
Subsequent to entry of the order of consolidation extensive discovery took

place in this case. More than one hundred pages of interrogatories were
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propounded and answered and half a dozen depositions were taken. In additionm,
experts for each of the parties to this consolidated action met on three
different occasions in an ultimately successful attempt to devise a consensus
fair sﬁare formula. A trial was then scheduled, which precipitated a recusal
motion by Cranbury. After being fully briefed and argued, this motion was
denied. There followed a three week trial on the issues of fair share, whether
Cranbury's new 2zoning ordinance met its fair share obligation and whether
plaintiffs Zirinsky, Cranbury Land Company and Toll Brothers should be denied a
builder's remedy on the ground that they did not proceed in good faith.
Cranbury specifically did not challenge Garfield & Company's right to a
builder's remedy on this ground. During the trial Cranbury's expert expressed
his general acceptance of most of the reasoning and conclusions set out in the
Consensus Report. He concluded, however, that both the growth area and wealth
factors should be eliminated from the fair share formula. He testified that
Cranbury's fair share of low and moderate income housing should be 599 units,
329 more units than could be built under Cranbury'’s present ordinance with all
of its cost generating features. Cranbury stipulated that its ordinance violated
the Mt. Laurel constitutional mandate.

Before this Court could even render its decision, Cranbury moved for a new
trial. The motion was fully briefed, argued and denied. This Court ordered
Cranbury. to revise its zoning ordinance within 90 days to permit the
construction of 816 low and moderate income units, only 217 more units than
Cranbury's own expert concluded were needed and 535 units less than Judge Furman
had concluded nine years before were needed.

Cranbury's time to submit a compliance program was extended on two
different occasions. Soon after its submission, Cranbury filed a petition with

the Supreme Court seeking a stay of all further proceedings in this case. This
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application was denied. Subsequently, all parties to this case exchanged expert
reports in preparation for the hearing on Cranbury's proposed compliance

package. All parties, presumably, are presently prepared to proceed with that

hearing.
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STATEMENT OF FACTS

In the more than eleven years since its zoning ordinance was first
challenged as so racially and economically restrictive as to violate
constitutional obligations, little, if anything, has been done to promote the
development of 1low and moderate income housing in Cranbury. Rather, the
municipality has authorized vast sums of money to delay or deny the development
of such housing.

Almost six months after this Court's Mount Laurel II deéision, Cranbury

adopted the zoning ordinance presently at issue. That ordinance designated
Garfield & Company's land as a preferred locatiofx for low and moderate income
housing. This property was zoned at a density of up to five units per acre.
However, to construct housing at this density, Garfield & Company had to
purchase something which the new zoning ordinance denominated as Transfer
Development Credits. It took the purchase of 3.5 Transfer Development Credits
and an agreement to construct 3/4 of a unit of low or moderate income housing
per acre to reach the five unit per acre maximum density permitted. It was
estimated that each of the Transfer Development Credits would cost between
$8,000.00 and $10,000.00.

On July 25, 1983, the Cranbury Township Committee held a hearing on this
proposed zoning ordinance. At that hearing a representative of Garfield &
Company made a presentation. He informed the Township Committee that Garfield &
Company was willing and able to develop its property in Cranbury for Mount
Laurel housing. However, he explained that such development would be
impossible, inter alia, in light of the density provisions and the Transfer
Development Credit purchase requirement contained in the proposed ordinance.
Notwithstanding this presention, the Cranbury Township Committee adopted the

proposed zoning ordinance without modifying the density provisions, Transfer
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Development Credit purchase requirements or any of the other cost generating
provisions. Ga{field & Company then commenced suit within forty-five days as
required by Rule 4:69-6.

Subsequently, plaintiffs Zirinsky, Cranbury Land Company and Toll Brothers
also challenged the zoning ordinance on the ground, inter alia, that it did not
provide a reasonable opportunity for the construction in Cranbury of that
municipality's fair share of the region's low and moderate income housing.
During the course of pre-trial discovery, the plaintiffs learned from Cranbury's
own planners that although the zoning ordinance mathematically provided for the
construction of up to 375 low and moderate income units in Cranbury, there did
not exist enough Transfer Development Credits to permit the construction of this
number of low and moderate income units. Rather, there would be a shortfall of
700 market rate and subsidized units. Because the zoning ordinance contemplated
that 15% of these units would be for low and moderate income families, only 270
low and moderate income units could be built under Cranbury's zoning ordinance;
even assuming that the Transfer Development Credit scheme and other cost
generating features were lawful.

The ultimate conclusion of Cranbury's own planner was that Cranbury's

ordinance was not in conformance with the principles set out in Mount Laurel II.

Rather, he submitted a report dated March 19, 1984 in which he expressed his
general acceptance of most of the reasoning and conclusions set out in the
report submitted to Judge Serpentelli by the Court appointed master, Carla L.
Lerman. Mr. Raymond, Cranbury's expert, recalculated Cranbury's fair share
based upon his modification qf the formula found in Ms. Lerman's report. He
eliminated both the growth area and wealth factors from the fair share formula.
However, Mr. Raymond still concluded that Cranbury's fair share was 599 units,

329 more units than could be built under Cranbury's zoning ordinance with all of
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its cost generating features. During pre-trial discovery Mr. Raymond, his
associate Mr. March as well as Mayor Danser and Planning Board Chairman Don
Swanagan all testified that Garfield & Company's land was an appropriate and
desirable location for the construction of low and moderate income housing.
Prior to the trial of this action, Cranbury moved for the recusal of Judge
Serpentelli. This motion was fully briefed and argued. It was denied. After a
full trial, Judge Serpentelli found that Cranbury had a fair share of 816 low
and moderate income units. He appointed a master and gave Crambury 90 days to
develop a proposed compliance program. After a series of meetings of the
Planning Board and Township Committee, the municipality's planners came up with
a draft compliance program which urged a staging over a period of years of
Cranbury's fair share and designated the property owned by Garfield & Company as
the preferred 1location for the first phase of low and moderate income
residential construction in Cranbury. However, the municipality secured an
extension of time from Judge Serpentelli to submit its compliance program and
revised its planner's recommendation. Cranbury's ultimate submission proposed

that there be no Mount Laurel development of Garfield & Company's property until

1996, and that development take place over a period of twelve years. Yet, it
recommended immediate development of two parcels of land continguous to the
Garfield tract owned by persons who were not plaintiffs in the litigafion and
had not been involved in any way. in challenging Cranbury's zoning ordinance.
Thus, Cranbury's submission to Judge Serpentelli placed Garfield & Company, the
first developer plaintiff to commence suit and the only developer plaintiff
seeking to construct housing in an area which Cranbury had zoned for high
density residential development, in a worse position than it would have been in

had it never challenged Cranbury's zoning ordinance.
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ARGUMENT

In the fourteen months since this Court declared Cranbury's zoning
‘ordinance unconstitutional, not a single new unit of low or moderate income
housing has been built in Cranbury. 1In the thirty-two months since our Supreme
Court declared Cranbury's former zoning ordinance unconstitutional, not a single
new unit of low or moderate income housing has been built in Cranbury. In the
nine years since Judge Furman declared Cranbury's former zoning ordinance
unconstitutional, not a single new unit of low or moderate income housing has
been built in Cranbury. In the more than eleven years since Cranbury's zoning
ordinance was first challenged as so racially and economically restrictive as to
violate constitutional obligations, not a single new unit of low or moderate
income housing has been built in Cranbury.

Cranbury, of course, has an answer to this continuing gross denial of
constitutional rights to this State's low and moderate income families. Judge
Furman's fair share calculation was wrong. Judge Furman had been reversed by the
Appellate Division. The Supreme Court broke new ground. The consensus formula
was unanticipated. Yet, one fact overwhelms each and every excuse presented by
Cranbury. For more than a decade it has taken no action which would open its
doors to low and moderate income citizens. Rather, it has spent tens of
thousands of dollars in a highly successful effort to avoid the necessity of
making a place for low and moderate income residents within its borders.

Cranbury's true intentions can readily be understood by reviewing the
situation of Garfield & Company. Cranbury's present zoning ordinance designates
the Garfield tract as an appropriate location for low and moderate income
housing. Its draft compliance package proposed immediate development of the
GCarfield tract for low and moderate income housing. Its compliance package

proposed the Garfield tract as one of the four tracts to be developed for low
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and moderate income housing. 1Its experts all concede that the Garfield tract is
the appropriate location for low and moderate income housing. Indeed, its
experts concede that development of the Garfield tract at the demsity proposed
by Garfield & Company would not be contrary to sound pianning principles. Add
to this the fact that development of the Garfield tract, even at the density
proposed by Garfield & Company, would only generate two-thirds of the low and
moderate income units which Cranbury's own expert testified it was obligated to
provide for. Yet, Cranbury demands that Garfield & Company be denied a
builder’'s remedy and consigned to the Affordable Housing Council to begin its
case all over again. Nothing could make Cranbury's intention clearer. It seeks
just what it has sought for more than a decade - DELAY. Its watchword is the’
same today as it has been through two full trials and three appeals - Tens of

Thousands of Dollars for Delay But Not One Penny For Compliance.

-10~
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POINT I

IT WOULD BE MANIFESTLY UNJUST TO
TRANSFER THIS CASE TO THE AFFORDABLE
HOUSING COUNCIL

This consolidated action may not be transferred to the Affordable Housing
Council if the transfer "would result in manifest injustice.” Fair Housing Act,
§l6.a. Cranbury has moved for such a transfer notwithstanding the fact that the
manifest injustice of any such transfer is apparent. Such a transfer would
delay for at least twenty;two months* a decision which would otherwise be had
within three months and would require needless relitigation of issues which have
already been litigated on two different occasions. The delay will increase the
costs to the developers of the low and moderate income housing which they must
subsidize. It will also increase their holding costs and, of course, will bar
hundreds of low and moderate income families from adequate housing for at least
another two years. In the case of Garfield & Company, it may also increase the
cost of sewer service by between one and five million dollars. Finally, as
Cranbury is‘well aware, the greater the delay the greater the likelihood that a
project will never be built.

Beginning this litigation all over again also places a substantial burden
on the plaintiffs. The Urban League, of course, has obvious funding problems.
The developers may not be in such a dire financial circumstances, but they will
most certainly be financially injured if this litigation must be commenced
again, ab initio. The less money spent in court, the stronger the development

which can be constructed. Absolutely no reason exists for starting all over

* That transfer to the Affordable Housing Council will delay this case by at
least twenty-two months was demonstrated by the Urban League in a
memorandum recently submitted to this Court which analyzed the Fair Housing
Act. Urban League's Memorandum of Law in Opposition to South Plainfield's
Motion to Transfer to the Council on Affordable Housing at p. 18-31
(C-4122-73).

-11-
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again just as this case has almost been concluded. Cranbury has already had two

bites of the apple. It is not entitled to a third.
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POINT II

THERE SHOULD BE NO MORATORIUM ON
BUILDER'S REMEDIES

Section 28 of the Fair Housing Act invokes a moratorium on the issuance of

a builder's remedy in connection with exclusionary zoning litigation filed on or

after January 20, 1983. The Urban League commenced its action long before this
date. That action is, therefore, not subject to the moratorium. By order dated
December 15, 1985, issued pursuant to a motion filed by Cranbury, the cases of
all other plaintiffs were comsolidated with the Urban League case. Therefore,
by Cranbury's own request, all actions brought subsequent to January 20, 1983
have been fused with the Urban League case into a single litigationm.

"In legal contemplation, consolidation fuses the component

cases into a single action." [2 Schnitzer & Wildstein, New
Jersey Rules Service at p. 1506.].

The fusion effect of a consolidation order was recognized by the Appellate

Division in Florio v. Galandkis, 107 N.J. Super. 1 (App. Div. 1969).

"Although the three actions were originally instituted as
separate actions their consolidation by the court fused them
into a single action." [107 N.J. Super. at 5].
Presumably it was also recognized by this Court when it issued its July 27, 1984

letter opinion in this case under the caption, Urban League v. Carteret, Docket

No. 0—4122-73.

Garfield & Company, Cranbury Land Company, Toll Brothers and iawrence
Zirinsky were consolidated into the 1974 Urban League case at the instance of
Cranbury. No basis therefore exists for refusing a builder's remedy pursuant to
a statute which would be effective only if these plaintiffs had not been fused

into the Urban league case.

-13~
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POINT III

THE FAIR HOUSING ACT'S MORATORIUM ON THE
AWARD OF BUILDER'S REMEDIES Is
UNCONSTITUTIONAL

The Fair Housing Act moratorium on the award of builder's remedies violates

the constitutional mandate found in Mount Laurel II. The builder's remedy was

authorized to secure compliance with the Supreme Court's constitutional mandate.

"In Madison, this court, while granting a builder's remedy
to the plaintiff appeared to discourage such remedies in the
future by stating that 'such relief will ordinarily be
rare.' 72 N.J. at 551-52 n. 50. Experience since Madison,
however, has demonstrated to us that builder's remedies must
be made more readily available to achieve compliance with
Mount Laurel. We hold that where a developer succeeds in
Mount Laurel litigation and proposes a project providing a
substantial amount of lower income housing, a builder's
remedy should be granted unless the municipality establishes
that because of environmental or other substantial planning
concerns, the plaintiff's proposed project 1is clearly
contrary to sound land use planning." [92 N.J. at 279-80].

As the builder's remedy is necessary for enforcement of the constitutional right
and is an essential part of the right, the legislature may not interfere with

it. Morin v. Becker, 6 N.J. 457, 471 (1951).

It is also true that the moratorium violates the separation of powers
clause of the New Jersey Constitution.. It is a blatant attempt to override the
Supreme Court's constitutional power to make rules governing the administration,
practice and procedure in all courts. New Jersey Constitution, Art. 3, par. 1,

and Art, 6, §2, par 3; Sears, Roebuck & Co. v. Katzmann, 137 N.J. Super. 106

(App. Div. 1975). When a statutory provision and a court rule are in conflict,

the rule must prevail. Borough of New Shrewsbury v. Block 115, Lot 4, 74 N.J.

Super. 1 (App. Div. 1962); State v. U.S. Steel Corp., 19 N.J. Super. 274 aff'd,

12 N.J. 38 (1953).

14—
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Another deficiency of the builder's remedy moratorium is that it does not
meet the due process mandate of the New Jersey Constitution, Article 1,
Paragraph 1. Due process requires that the legislative purpose bear a rational

relationship to a constitutionally permissible objective, Ferguson v. Skrupa,

372 v.S. 726, (1963); U.S.A. Chamber of Commerce v. State, 89 N.J. 131, 155

(1982). Although a court should not review the wisdom of legislative action, it
must determine whether such action falls within constitutional limitatioms. N.J.

Sports Exposition Authority v. McCrane, 61 N.J. 1, 8 (1972). No public purpose

can be envisioned for a twelve to fifteen month builder's remedy moratorium. In
the event that this case is not transferred to the Council on Affordable
Housing, no public purpose is served by preventing this Court from awarding an

appropriate remedy authorized in Mount Laurel II. Any further delay is, in

fact, clearly contrary to the public interest. 92 N.J. 199-200, 289-90, 291,

293, 341.
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POINT IV

IF THIS COURT ADOPTS A COMPLIANCE

PROGRAM WHICH INCLUDES ANY OF THE

ORIGINAL PLAINTIFF DEVELOPERS' SITES,

THE MORATORIUM WILL BE MOOT AS TO THAT
PLAINTIFF DEVELOPER

By its terms the moratorium on builder's remedies excludes from its scope
the Urban League. The Urban League is not a profit making entity. Moreover, it
filed its action prior to January 20, 1983. Therefore, the Urban League may
press forward with its lawsuit, which demands a general revision of the Cranbury

zoning ordinance to bring the municipality into compliance with the Mount Laurel

constitutional mandate. To the extent that this Court mandates a revision
including land owned by any of the plaintiff developers, it will be immaterial
that a builder's remedy moratorium exists.

For example, Cranbury has already designated the Garfield site as suitable
for low and moderate income housing. Should the Court agree with the
designation, Garfield & Company might well not require a builder's remedy to

construct low and moderate income housing in Cranbury.

-16-
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POINT V

THE FAIR HOUSING ACT TAKEN AS A WHOLE IS
UNCONSTITUTIONAL

Various provisions of the Fair Housing Act directly violate Mount Laurel

II. For example, the Act limits housing regions to between two and four
counties having significant social, economic and income similarities. Section
4(b). These arbitrary restrictions seriously interfere with the Supreme Court's
objective the "the gross regional goal share by constituent municipalities be
large enough fairly to reflect the full needs of the housing market area of

which the municipality forms a part." Oakwood at Madison, Inc. v. Township of

Madison, 72 N.J. 481, 536 (1977). It will also tend to preclude the pairing of
urban and neighboring suburban counties. The poor will be forced to remain
exactly where they are, in the most urban and racially segregated areas.

The standards set out in the Act for adjustment of fair share also violate

the Mount Laurel constitutional mandate. Section 7(c)(2)(g) requires the

Affordable Housing Council to take into account the unavailability of public
facilities. Moreover, §7(e) authorizes the Council to enforce an arbitrary
limitation based upon a percentage of the existing housing stock in a
municipality, no matter how much higher the municipality's fair share would
otherwise be.

Finally, the absence of any authority in the Act permitting the Affordable

Housing Council to issue builder's remedies also violates the Mount Laurel

constitutional mandate. As previously pointed out, the builder's remedy was an

integral part of the Mount Laurel constitutional mandate. The Fair Housing Act,

however, unilaterally eliminates this remedy.

17~
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CONCLUS

ION

For all the reasons set out in this memorandum, Cranbury's motions to

transfer this case to the Affordable Housing Council and to keep plaintiffs from

receiving a builder's remedy should be denied.

Dated: September 20, 1985
Princeton, New Jersey

~18-

Respectfully submitted,

Warren, Goldberg, Berman & Lubitz

Attorneys for Defendant Garfield
& Company

//// 7./ J
. / /,/ e/ /
By:j /‘,4//;')'4,‘ //"‘/ SV 2EN

. William L. Warren
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AFFIDAVIT OF DONALD E. FETZER

10

WARREN, GOLDBERG, BERMAN & LUBITZ SUPERIOR COURT OF NEW JERSEY
A PROFESSIONAL CORPORATION CHANCERY DIVISION
P. O. BOX 645
(609) 924-8900
ATTORNEYS FOR GARFIELD & COMPANY
20
Plaintiffs,
vs.
THE MAYOR and COUNCIL OF THE BOROUGH OF
CARTERET, et al.,
- " AFFIDAVIT OF DONALD E. FETZER
Defendants. ‘
3o

DONALD E. FETZER being duly sworn deposes and says:

1. I am a professional engineer employed by Van Note-Harvey Associates, a
firm of consulting engineers, planners and land surveyors.

2. My firm has been retained to conduct a feasibility study for water and 40
sewer availability on the land owned by Garfield & Company in the Township of
Cranbury.

3. The Garfield tract is situated in the eastern most portion of Cranbury
just on the border with Monroe Township. As part of my investigation I
therefore contacted the executive director of the Monroe Township Municipal 50
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Utilities Authority. This agency supplies both water and sewer service
throughout Monroe.

4, The executive director of the Monroe Utilities Authority, Mr. Michael
Rogers, expressed an willingness to consider providing utilities to the Garfield
& Company site.

5. The most economical method of sewering the Garfield site would involve

pumping waste water through a twelve inch force main to a Forsgate Treatment

Plant located in Monroe. At the moment the 1.5 million gallon per day Forsgate

Plant is operating at capacity and cannot accept any additional flow. However,
on June 20, 1985 a public hearing was held and on July 3, 1985 the Middlesex
County Board of Chosen Freeholders adopted an amendment to the Lower
Raritan/Middlesex County Water Quality Management Plan which includes conversion
of the Forsgate Plant to a 5.5 to 6.0 million gallon per day pumping facility.

6. After conversion, sewage will be pumped from the Forsgate site to the
Middlesex County Utilities Authority Treatment Plant in Sayreville via the
OQutcalt Pump Station. |

7. This conversion is being undertaken by a group of eleven developers
in cooperation with Monroe Township Municipal Utilities Authority. Inclusion of
the Garfield tract flows would necessitate increasing the pump station and force
main design by .5 million gallons per day.

8. As the Forsgate Treatment Plant conversion project is now being
formulated, it is vital that the Garfield & Company tract be included in this
planning process. I1f the plan is made final and the conversion take place
without inclusion of the Garfield tract, the cost of sewering the Garfield tract
will almost certainly increase by more than a million dollars and perhaps by as

much as five million dollars.

-2-
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9. The executive director of the Monroe Township Municipal Utilities
Authority has emphasized the necessity that all developers interested in
participating in the conversion project sign up immediately. Otherwise, there
will be no capacity allowed to them. Any delay in joining with these other
developers could significantly increase the cost of developing the Garfield

tract for residential housing.

RODCLL

DONALD E., FETZER

Sworn and subscribed to before me
this 19th day of September, 1985.

Notary Public

3=

WARREN, GOLDBERG, BERMAN & LUBITZ ® A PROFESSIONAL CORPORATION e COUNSELLORS AT LAW

[
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LETTER FROM STERNS, HERBERT & WEINROTH, ESQS. TO HONORABLE
EUGENE D. SERPENTELLI, J.S.C. o4t
DATED SEPTEMBER 23, 1985 otP

STERNS, HERBERT & WEINROTH

JOEL H. STERNS
RICHARD K.WEINROTH
MICHAEL J. HERBERT
FRANR J. PETRINOQ
WiLLIAM J. BIGHAM
W.S. GERALD SKEY
JOHN H. DUMONT
MARK D. SCHORR
MICHAEL M. MATEJEK
PHILIP J. HEYMAN
SIMON KIMMELMAN
VINCENT J. PALUZZI
RICHARD M. HLUCHAN
PETER A. BUCHSBAUM
DAVID M. ROSKOS

A PROFESSIONAL CORPORATION
COUNSELLORS AT LAW
186 WEST STATE STREET
P.O. BOX 1298
TRENTON, NEW JERSEY 08607

(809) 392-2100

September 23,

IO NASSAU STREET
P.0.80x 1248
PRINCETON, N.J. O8S42
(800) D24-2108

SUITE 800
1HSO SEVENTEENTM STREET, N.W.
WASHINGTON, D.C. 200386
(202) 290-3432

1985

OF COUNSEL
RICHARD J. HUGHES

LORAINE SCHEWIOR
LAWRENCE F. GILMAN
LINDA K.STERN

PAUL M. O'GARA
THOMAS A. WALDMAN
MELINDA R. MARTINSON
KATHLEEN K. WESTON

Honorable Eugene D. Serpentelli, J.S.C.
Court House

Ocean County

CN-2191

Toms River, New Jersey 08754

Re: Lawrence Zirinsky, et al. v. Cranbury
Township, Motion to Transfer

Dear Judge Serpentelli:

Please accept this letter brief in lieu of a more formal
response to the motion by Cranbury Township to have the
exclusionary zoning litigation against it transferred to the
new Council on Affordable Housing established by the Fair
Housing Act.

This Court has already received closely reasoned submissions
These

from a number of the other parties involved in this case.
papers amply demonstrate that transfer of this case is totally
inappropriate under the statute. In addition, such transfer
runs completely counter to our State Constitution as
interpreted in Mount Laurel II to require speedy disposition
of exclusionary zoning litigation. These arguments need not
be repeated. It suffices to say that plaintiff Zirinsky

finds Cranbury's transfer motion to be an astonishing attempt
to avoid a final decision in an eleven year old case.

Worse still, this motion seeks, in effect, to thwart
judicial action in the enormous number of pending Mount Laurel
II cases, many of which were filed in good faith years ago
pursuant either to Mount Laurel I or Mount Laurel II. This
baleful effect will occur because if a transfer can be granted
in this eleven year old case then it can in any case presently
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STERNS ,HERBERT & WEINROTH

Honorable Eugene D. Serpentelli, J.S.C.
September 23, 1985
Page Two

pending before the Courts, and filed in reliance on the
Supreme Court's specific encouragement to builders lawsuits.

Such a ceding of judicial control over Mount Laurel II
litigation would destroy the primary goal of the unanimous
decision. That goal is the establishment of clear law and
clear penalties for violating that law inorder to induce
voluntary compliance by municipalities. See 92 N.J. at 214.
Notwithstanding this primary goal, there will be no voluntary
compliance if Cranbury's motion is granted. A spill-over effect
or other cases will be immediate and disasterous. Why should
any set of municipal officials take on the politically difficult
task of compliance if, by filing a motion, even in the oldest
of cases, they can postpone the day of reckoning for two
years or more. Why settle or comply, if it is obvious as a
result of grant of transfer here, that the Courts are willing
to cede their control of Mount Laurel II litigation to an as
yet non-functioning administrative agency.

This spill-over will probably cause existing settlement
discussions to break down. It will intensify the political
pressures against low income housing and in favor of delay on
even municipal officials and attorneys who are presently inclined
to seek an accommodation with the Courts and with the plaintiffs
and to get on with the business of implementing the goals of
Mount Laurel II. Such willingness to accommodate will disappear
if Cranbury's delay effort is approved by this Court.

In sum, a decision by this Court granting transfer has
a clear potential for devastating voluntary compliance and
stiffening resistence to Mount Laurel II by signalling all
communities, no matter what the status of their present
litigation, that a two or more year delay is available to
them merely for the asking. Such a result is not only contrary
to the purposes of the legislation, which explicitly assert,
in sections two and three, the State's desire to implement
Mount Laurel II. It is also totally contrary to the
Constitution of our State which was found by the Mount Laurel
II Court to mandate prompt action to achieve the elimination
of exclusionary zoning in accordance with the decade old
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Honorable Eugene D. Serpentelli, J.S.C.
September 23, 1985
Page Three

pronunciation by Justice Hall in the Mount Laurel I decision.
Since, therefore, Cranbury's motion would imperil adherence
to Mount Laurel II statewide, it should be denied.

Very traly you;s;
AL /”é

7

,_.,,;4/ L AT

Micﬁ%el Ui/herbert
MJH/car . /
cc: All Counsel of Record in the Cranbury, Monroe and
Piscataway Cases
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LETTER FROM HUFF, MORAN & BALINT, ESQS. TO
HORORABLE EUGENE D. SERPENTELLLI, J.S.C. DATED SEPTEMBER 24, 1985

HUFF, MORAN & BALINT
COUNSELLORS AT LAW

CRANBURY-SOUTH RIVER ROAD
J. SCHUYLER HUFF CRANBURY. NEW JERSEY 08512 TELEPHONE
WILLIAM C. MORAN, JR.
MICHAEL P.BALINT

609) 8655- 3600

DAVID E. ORRON

September 24, 1985

Honorable Eugene D. Serpentelli, J.S.C.
Court House

Ocean County

CN-2191

Toms River, New Jersey 08754

Re: Urban League of Greater New Brunswick, et al. v.
The Mayor and Council of the Borough of Carteret,
et al. - Docket No. C-4122-73

Dear Judge Serpentelli:

I am writing this short letter memorandum as a reply to the
volumes of material with which I have been served in opposi-
tion to Cranbury Township's Motion to transfer and accompanying
alternate Motions. Yesterday, September 23, 1985, I was served
with Briefs totalling 195 pages, together with an additional

38 pages of supporting Affidavits and 28 pages of professional
reports, for a total of 261 pages of documentation. Obviously,
it will be impossible to respond to all of the material con-
tained therein, or to even review it in complete detail prior
to the hearing scheduled on these Motions for September 27, 1985.
However, there are certain points in passing which I feel deserve
some comment.

The vast majority of the arguments on the part of the various
plaintiffs against this transfer Motion are directed at the
Statute ("The Fair Housing Act", Chapter 222 P.L. 1985). The
arguments made are that a minimum of 18 months additional
delay will be necessary before anything can happen under that
Statute. If that delay in and of itself, will constitute a
"Manifest Injustice" that would mean that no transfer Motion
would be granted despite the fact that the Legislature has
specifically authorized such transfer Motions. The fact that
the judicial system may think that there is a better way to
handle the problem than that which the Legislature has devised,
should not permit the Judiciary to substitute its judgment for
that of the Legislature, unless the objections rise to the
level of constitutionality. While the various briefs submitted
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appear to question the moratorium on builder's remedy on
constitutional grounds, I do not see any strong arguments
against the transfer motion, itself, or the entire procedures
of "The Fair Housing Act"” being raised on constitutional

"grounds. The fact that the Legislature has built this initial

delay into the system, and simultaneously authorized the transfer
motion, clearly means that they did not intend that this internal
delay would be considered a Manifest Injustice which would result
in a denial of the Motion. Similarly, as pointed out in numer-
ous occasions in Mt. Laurel II, the Jud1c1ary has in the past
indicated its strong intent to defer to the Legislature the
question o fdealing with the problem of low and moderate income
housing. For a discussion of these citations, see Township of
Cranbury's initial brief, pages 1 & 2.

It should be further noted that the delay which would occur as
the result of the granting of this transfer motion is certainly
no greater and probably substantially less than the delay that
would occur, if the Township were to appeal whatever ultimate
decision may result from this Court. It should be noted in

this regard, that the period of time from the original Decision
in Mt. Laurel II, was six and one-half years. The vast majority
of this time was taken with waiting for the scheduling of oral
arguments and waiting for court opinions. In the meantime, the
Township of Cranbury is committed to going forward with its
support of the Cranbury Housing Associates Project which in

its first stage will construct 40 low and moderate income housing
units. Despite Mr. Warren's protestations to the contrary,
since the initiation of this suit, the Township of Cranbury has
continued to support low and moderate income housing in the
Township through use of community development revenue sharing
funds, and through support of Cranbury Housing Associates Project,
such as the Pin Oaks Development which is geared solely towards
low income individuals. Granted, these projects are small, but
in relative terms the construction of 40 low and moderate income
housing units in Cranbury, is the equivalent of the construction
of 800 such units in East Brunswick.

Another point that should be addressed is the Urban League
argument that the transfer motion should not be granted when

it would have the effect of disrupting vested rights. This
argument has the effect of saying that somehow the Civic League
and the plaintiff builders have a vested right in the fair share
number that has been awarded to Cranbury Township. It would al-
most seem to indicate that they view this action as one for
damages with the measure of damages being the fair share number
allocated, and once that number has been arrived at, it becomes a
property right of theirs which cannot be taken away. When
looked at in those terms, the preposterousnesss of that argument
is self evident.
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Finally, it should be noted that plaintiff's references to
the case of Kruvant v. Cedar Grove, 82 N.J. 435, 1980 are
inapposite. Kruvant involved a situation where municipality
continually rezoned the plaintiff's property after being
reversed on its denial of a zoning variance for a multi-
family development. The case was replete with efforts by

the municipality to evade directors of the Court without
resort to the judicial process. Cranbury Township has done
nothing in this case which would in any way evade any Order of
a Court which was directed to it, other than to take a
judicial appeal of that Order. If it is to be criticized for
exercising the rights that are available to it under the

law, then again, transfer motions could not legitimately be
granted in any case.

Obviously, there are numerous other points raised in the
various briefs which need to be addressed. In the limited
time available, however, I wish to highlight these most
important points. Additional comments will be made at the

time of oral argument.
: Witted '
7N sy,

-WILLIAM C. MORAN,

WCM:gs

cc: Michael J. Herbert, Esqg.
Carl S. Bisgaier, Esq.
Guilet D. Hirsch, Esq.
Richard Schatzman, Esq.
Joseph J. Stonaker, Esq.
Jonn Payne, Esq.
William Warren, Esq.
Thomas R. Farino, Esq.
Philip Caton
Harry Pozycki, Esq.
Steven Barcan, Esq.
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(OCT 21 1985

_! ERIC NEISSER, ESQ.

3 JOHN M. PAYNE, ESQ.
Constitutional Litigation Clinic
Rutgers Law School
15 Washington Street
Newark, New Jersey 07102

i ATTORNEYS FOR PLAINTIFFS

ﬁo On Behalf of the ACLU of NJ

‘ SUPERIOR COURT OF NEW JERSEY

MIDDLESEX/OCEAN COUNTY
NO. C 4122-73

URBAN LEAGUE OF GREATER

NEW BRUNSWICK, et al., (Cranbury)

Plaintiffs,

vs.

ORDER

20 .
THE MAYOR AND COUNCIL OF
THE BOROUGH OF CARTERET,
et al.,

Sl Sansd el bamd vad v e bt Smtnd Sl Gl Svunesd

Defendants.

; Cranbury Township having moved to transfer this case to the
?30 Council on Affordable Housing pursuant to Section 16 of the Fair
Housing Act, Laws of 1985, ¢.222, and having filed in support
thereof an Affidavit of Alan Danser and a Brief in Support, and
Urban League plaintiffs having filed in response an Affidavit of
Alan Mallach and a Memorandum of Law in Opposition, Cranbury Land
40 Company having filed a Brief and Appendix in Opposition, and
Garfield and Company having filed an Affidavit of Donald E.
Fetzer and a Memorandum in Opposition, and Lawrence Zirinsky
having filed a letter-brief, and Cranbury Township having filed a
reply letter-memorandum, and the Court having heard oral argument
30 in open court on October 2, 1985 from William Moran, Esqg. for

Cranbury Township, Eric Neisser, Esq. for the Urban League
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plaintiffs, Carl Bisgaier, Esq. for Cranbury Land Company, and
William Warren, Esqg. for Garfield and Company, and the Court
having rendered an oral decision on October 2, 1985, with
findings of fact and conclusions of law,
IT IS HEREBY ORDERED THIS __L/__ DAY OF OCTOBER 1985:
l. Cranbury Township's motion to transfer is denied.

2. Stay of this Order pending any possible appeal is denied.

EUGENE D. SERPENTELLI, A.J.S.C.
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‘ROM HUFF, MORAN & BALINT, ESQS. TO MS. GAIL GARRABRANDT
DATED OCTOBER 8, 1985

HUFF, MORAN 8 BALINT
COUNSELLORS AT LAW

CRANBURY-SOUTH RIVER ROAD
J. SCHUYLER HUFF CRANBURY, NEW JERSEY 08512 TELEPHONE
WILLIAM C. MORAN, JR. (609} 655- 3600
MICHAEL P.BALINT

DAVID E. ORRON

October 8, 1985

Ms. Gail Garrabrandt

Room 133

Ocean County Court House
Toms River, New Jersey 08753

Re: Urban League of Greater New Brunswick vs.
Township of Cranbury, et als.
Docket No. C=4122-73

Dear Ms. Garrabrandt:

This will confirm my conversation with you after
‘the hearing on the Motion to Transfer which was argued
before Judge Serpentelli on Wednesday, Octeber 2, 1985.
Would you please provide the undersigned with a copy
of the transcript of the entire proceedlngs, including
oral argument and the Court's oral opinion,

I am enclosing herewith a voucher for the Township
of Cranbury that you can use in connection with this
matter. If you have any questions, please give me a

call.
Very truly yours,
WILLIAM C. MORAN, JR.
WCM:gs
Enclosure

aw/a//f#‘/

% %ﬂ/,j:’



