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S et alone reso'lved by the opmwn in Hount Laurel: II | The Urhan ,

" were fﬂed m the fol'lomng order.

The present Htigation against the Township of Cranbugrjhes

revealed serious problems mth the builder's remedy, occaswned by the

presence of multiple buﬂder plamtwffs who claim a m]hngness to'

provide low and moder'ate income housmg units far in excess of Cran-

bury's probable fair share obhgatmn. “This problem is not addressed

.. Court and that 1t xs ane wmch can be ‘resolved mthm the splnt of

"""plamttffs pos1tlon that the Court pust -establish an order cf.

prmmty among the c]amants, based on an appraisal of the re]atwe

'smtabﬂlty of _each proposal and that the total number of buﬂder.

those wmch amongst them can sat1sfy the numczpahty 3 fawr share. o

.__ .-

A

e,

Baekoround Tms 'htlgatmn was pursued ..hrough us initialk tna’!‘ ' '

.—.—I——_——.

: League plamtlffs submt that this prob]en must now be faced by thtsA

the Su;zreme Court s demsmn.. In summary, it _is the Urban League -

p'la1nt1ffs permtted to clam the buﬂder s remedy must be 'hmlted to -

it

_;rand appel]ate stages wuhout any buﬂder p'lalntiffs. After Mount

Laure] II afﬁrmed the routme avaﬂabﬂl\"ty of the b‘”]de" 5 re‘“edy’.'i-‘

however, several buﬂder su1ts ‘were fﬂed agamst the Townslup of_ =

(September 7 1983) Garfleld and Compan_y, seek‘mg rehef from T

o’
s

Cranbur_y and these smts were consohdated mth the mam Urban L<=.*a'.9u'-’="_‘,j.T

’.case by rder of the Cour’t on December 15,, 1983 , The buﬂder sutts:;

- cost- generatmg restmctwns 1n the PD-HD zone, 1nclud1ng rehef from__



the transferrable development credit system, in order to construct’

a;jproximate'ly 2000 units, of which 15-20% would .be for'lowﬁand

moderate "inconie houszholds. Garfleld owns 220 acres, east of the'

South Rwer Road and west -of the New Jersey Turnmk

(November 10, 1983) Cranbury Land Com"aoy, seemng rezomng of |

Tand partlal'ly mthm and part1an_y mthout the growth zone, and o

rehef from the TBC systen,l'm order to construc;. an unspec:lfled"f

,a

' soath and west of Cranbury vﬂlage, along Old Trenton Road

(December 20 1983) Lawrence ermsky, seemrg rezomng of

1and partla'l'l,y mthm but ]argely wn:hout the grom.h zone, and rehef

Iow and moderate mcone housmg, subswlzed as part of a p1ann=d deve—

]opnent that wou‘!d a]so mclude extenswe non-reswdentu] uses..-

t

'northwestern portwn of Cranbury extendmg a'long the Plamsboro Road.

In adchtmn, in February 1984 the Court permtted consohdatmn .

: number of housmg uni ..s, of wh1ch a' “substantlal " hunber wou'ld be for‘ .

| _]ow c'ld moderate mcone househo]ds. ' Cranbury Land owns 140 acres,

fron the TDC s_ysten, ‘m order to construct "a reasonable anount of"'

¥

‘Z1rmsky holds optmns to purchase approxmately 1800 acres,. m the

o of a further actwn brought agamst Cranbur_y by 'l'o'H Brothers, Inc.,'

on the cond1twn that To]l Brothers/ not part1c1pate m pre-trial o

d1scover_y or the methodology tna] and be bound b,y;the resu]ts

thereof. 1_ To]] Broahers land 1s located nor thoest " of :Cranb‘ury

vﬂlage, whoﬂy in the hmlted growth zone.

FEkrkdkkdedkddhdkhdkihkiekinrerhkhir **********'k***********ir*******************

Iplaintiffs concentrate in this memorandum only on the circumstan-

.



Cranbuny s fulr share obligation is in the range of 820 un.es._~
The cour;—appoxnted exper 's final report, dated Aprxl 2 1984 ‘recom-

mended a fair share of 822 units. Tha Urban League Pla1nt1ffs exp=rt,

- 1n his December, 1953 report concluded that the oblagatlon was 577

"un1ts, although thzs nunber would increase somewhat ‘under changas in
met.oda]ogy testlfzed to more recenely at trza?._ The townsth s‘

- expert recommended a falr share number o; 627 un1ts 1n h]S March 19 '

- 19°4 report.ﬂ Aﬂt“ough the nunber of tow and moderate 1ncone units

.~].»offered by the fOur bu11ders is 1npr=c1se, lt is ObV10051¥ 1" exress

" of. any of these falr share opznlons.

As a result of th1s dlSparIty beuwoen the nunber ofF un1es fbr

S whxch the bui]der s remedy is claimed and the number of un1ts wnlch

' Cranbuny can be requ1red to accomodate as a natter of constxtut1onal o

’:4 -obllgatlon, 1t has been 1mposs1b]e to undertake meanwngful settTe;ent

'd1scussxons 1n th1s case. So long as each bu11der 1s ent1t1ed to pur- .

;,=_sue its bu11der s remedy c1a1m as of r1ghb, any proposed so]ut1on ehab

\ ';-t" the townshlp cou]d reasonably have accepted wou]d have been m 2

V.nunerlcal range that requxred d1sregard oib

“the bu1]ders, and the ]os1ng bu1]der would have been free to pursue :

its c1a1m at tr1a1 and on appea] Thus, ‘there cou]d be no certaunty

. DR . ol e

*****ir'k********************—k***********x**x***************r*t*xxxmi’*

ces of the bu11der s remedy c1a1ms agalnst Cranbuny. It shou]d be -
noted, however, that late interventions have occurred as to Monrg2
Township and Piscataway Township, and the resolution of the Cranbury
situation would presumably affect the interests of other townsh1p> and .
obher bu1lders as well. : : S :

the claim of one or more of )



S .date in the tna] .

‘-as soon as possw]e. ',

that the townshxp s obhgatwn was truly fixed, and &ll parues would

be compelled ‘to par 1c1pa.te in the full tma] thus dostroymg the

incentive ‘to settle. Indeed, a]though there a rough understandmg"

,-aniong the parties as ta whata reasonab]e settiement would, m -the

Thxs memorandun of Law - 1s sumtted b_y the Urban Leagoe p'lamt1ffs?'

-~

. end, the Court is urged to set argunant on the issus of Taw (a'lthough

not on the apphcatwn of 1ts ruhng to spec1f1c smtabﬂ}ty 1ssu°s)

preva‘shng p'la1nt1ffs, rather than a “rare" occurreace as 1t had Pf'e’

kusly he'ld in Ozkwood at Mad1son v. Madison Townshm, 72 N.J. 481

371 A.Zd 1192 (1977). A'lthough ‘the Court emphasized that the‘zuse o_f‘

_-abstract have entailed, there has ‘been no sett]ement ‘to th1s Iate‘

ﬁsf"to a551st the Court in estabhsmng a- genera] mectamso for resolvmghl_n,
;'.»prwntzes amongst buﬂders apphcab'te not on]y to this case but -as a?’
'fj'::;general gmde to tuture ht1gat10n of th'lS t_ype.', EVE"I though the
COHFL has 1nd1cated that the 1ssue need not be resolvad 1.,.:ned1at°1y m'
: the present 11tlga..10n, p’lamtxffs subrmt that 2 gzneral understandmg»';
'; A:i"-:"of this conp'lex problem wou]d asmst aH concnrned to conduct the_ :

-remammg aspects of the Cranbury tmal most eff ectwe'ly._ To thxs L

el

\ o A ﬁ-"_-. sl

The’ buﬂder's renedy. The Supreme Court s general treatment of_ B
'.::-i‘._ the buﬂder s remedy issue m Mount Laurel II vas qaue brief. See 92"y_
EERR 278- 81, 455 A.2d 390, 452 453 The heart of the Court's condu-

sion was 1ts dec1sxon that the remedy should be ge neraﬂy avaﬂable to )



. the ‘builder’s remedy as a "“threat” to the municipality would not be
condoned, it did regard the ‘rened\- as essen‘tial to mai ntammg a

significant “level of - Mount Laurel ht]gatmn, .as .a ‘reward to the

plaintiff who pursued that ht1gatwn, and as -a machanism to 1nsurmg‘

- that low and moderate mcome housmg actually got built. . - o

-

The court indicated a nunber' of significant 'conditions on_the

- ._avaﬂablht_y ov the buﬂder- s rened_y, in adchtwn to disquahfymg -

buﬂders \-aho used 1t as a threat to obtam non-ﬂaum. Laurel con-

- _vcesswns The amount Of ]ower income housmg included wuh1n 2

—~ “He enphasue that the builder's remedy shou'ld notc

buﬂder s re-ned,y must be substantw] * as found by the trial :Judge,'ﬂ

- the b '’ sxte must not v1o1ate "env1ronnenta1 or othar substan-

tial Jlanmng ccncerns"‘ and the spec1f1cs of ‘the remady are to be_ -

woreced ‘out by the remedia'l master 1n c‘tose consultatlon mth, among' -

SN _fothers, the defendant s p'lanm ng board.

The.. Court a'lso mchcated argumen..s that cou'ld not be used to i -

defeat the buﬂder s remed_y-""

be denied solely because the mumc1pahty prefers som2
other location for lower income housing, even if it is
" in fact a better site. . Nor is it essential that con-
siderable funds be mvested or that the litigation be
mtenswe. 92 N. J at 280 456 A 2d at 452,

o e buﬂder s remedy was also d1scussed by the Court in its spec1->~:

.'-?‘fac reso]utwn of four of ‘the six cases before 1t a’lthough in each of___ _

. the four cases there was on'ly one builder and no apparent dOUbL that'

the buﬂder 3 contnbutlon would faﬂ mthm the fair share nunber_"_

- - .

' -that wou]d u‘ltlmately be found.




A I" Mount Laurel itself, the Court conc’luded that the mtervenor -

‘ Davis cnterprlses, was entitled to a builder's reeedy because it has:
offerlng to buw]d at least 20% low and moderate income noblle homz :
h unxts, u51ng Sectzon Exght subsxdxes, on a site 5?;?;{;~237:§E*‘.o'j .
‘such development 82 N.J. at 307- 09 456 .A.2d ::\357“4ﬂur1ﬁﬂ§7£lalbv

problen percewed b_y the Court was that Dav:s was not 2 "typlca'l" T‘o—°~9 ?

buxlder-plaint1ff since 1t had 1rtervened long after the suit began.’r.
Id. at 309a. 58 4585 A Zd at 467n.53. The Court ac kﬂowledged that one“‘f

4 ratzora]e for allowing the delder s remedy, stim:lation of su1t wasj'

N not present but foan thxs “more than outwe1ghed by [other] reasons . -

‘*i< . o especwally the fact ‘that the Davis project will PPOVTde a S‘Q“I‘fif

. flcant amount of lower 1ncome hous1ng." gg, S -.jf,L7‘ff?*“"

In Caputo v. Chester, the bu1]der pla1nt1f was denled a bu11der s.fffj';

A'T: remedy because of the flndlng that 1ts environnen.ai]y—sen51t1ve s.te o

’Sff;» vas ‘“unsu1tab1e" for development at a]\. The Coart, ‘went to sohe R;AZk;‘-

1e"§th5 to state the burden wh1ch Chester had to carny on th1s 1ssae,“f7‘

empha5121ng that the bu11der s remedy- wou1d ‘not be denwed "SIFP‘Y’»Ji
[because] there were better p]aces In\\Chester for 1ower Inconehft

- "°“5‘"9- Id at 316 456 A 2d at 471 SR

In\GIehvieh Develoameht Company%v;fFraok{iﬁ.Tohhehip,'theAboorb:'ff'
}also denIed the buxlder s remedy, because the LOHﬂSﬂsp, whol]y out51de»if
" the SDGP growth area, was found to have no faxr sha--e oblxgatlon O‘he":'
than to prov1de for 1ts 1nd1genous need. Even as to the ]atter, »he ;f

Court he]d that a bux]der s renedy would be lnapproprtate 51nce the



baﬂder s co"lp'lamt SOUth onl_y to challenge the regmna] 'need obhga-
tion. Id. at 321, 456 A 2d at ‘474. This uncharacter1st1cally'narrou
holdmg as to the mdxgenous need underscores the Court's concemv
about sound planmng prmcxp]es, and 1ts unwﬂhngness to dlsregard e

~ those concerns vhere unnecessary to do $0.

_the court made c'lear that ]ower 1ncone housmg had to be actuaﬂy pro-'_d"

N J. at 330-31 456 A. 24 at 479 .1_y, the Court mdnated tnat:’-

:the buﬂder shou]d be a'ﬂowed to develop 1ts SpeC'lf‘lC plans for the L
| -use of the sxte, and that the Court should then determme ‘the envx ron-
© . “mental sultab'ahty lssue, agam mth empha.ﬂs that the ex1stence cf a“;
better 51te would not m and of 1tse1f defeat the builder's c1am..'

E Mu] t1p]e buﬂders c1a1ms on_the builder’s renedy. Because the

,Court 1n Mount Laure'l II was confronted\onw mth s1ngle buﬂder s

enedy c]alms, 1t d1d not need to address spemﬁcaﬂy the type of

" Court s treatment of the buﬂder s renedy techmque suggests, however,

that it 1 was not unmindful of sound planning conmderat_:g_r_:g,_ and that

o [‘lt vas prepared to depart fron the optma] planmng solutwn orﬂy to

the . extent necessary to achleve Mount Laurel results that cou]d not

othen-nse be ach1eveﬂ Thus, its emphas1s was on reward for br}ngmg »

Fmal"y, m Round \!aHey v._Townsmp of Chnton, the Court agam o
found that a buﬂder s renedy mght be appropnate, but nchcated more

; B fu!’iy how g est gn gf aggrogrxateness should "be detenmned. .‘; LT O

vided, ot Just "}east cost“ housmg, and that meetmg this threshho'ld o

requlrenent must be proven to the sat1sfact1on of the trial court. 92 e

PO 'situauon whxch has ar1sen m the Urban League case. The 5upreme' -



‘units.

To these criteria ~- sound p]anning,,litigation incentiVe,;and

~hou51ng praﬂuctwon -~ one further .con31deratlor should be added.

--

Although the Court did not address*the quest1on of -excess burhhng

‘

A-Aconst1tuttonal ob]wgaexon extends on]y to the limit of its falr share.

‘ Once a mun1c1pa11ty has rev1sed its land uss regula-
- tions and taken other steps affirmatively to provide a .
realistic opportunxey for the construction of its fair -.:
share of lower income housing, the Mount Laursl dochine
requires it to do no more. For instance, a municipality -
. having thus complied, the fact that its land us2 regula-:
- tions contain restr1ct1ve provisions incompatible with
- lower income housing .. . does not render thess prov1—
. sions invalid under “Mount . Laurel. e « o MNount Laurel is
not an indiscriminate broom de51gned to swezp away all |
distinctions in the use of 1and 92 N.J. at 259—60, 456 g
. A. 2d at 442 R S

Thxs I1m1tat1on on the reach of the Moun» Laursa} doctr1ne strong]y

.SUQQQSLS that the bu1]der s remedy must be numari a}ly ]1n1ted to the
rfimun1c1pa11ty S faxr share obllgat1on. when read zn conJunctlon wmth
.:the Suprene Court 3 eﬂphaSIS on resul»§\ howaver, 1t also suggests

miaujthat up to the po1nt whe re the falr share ob11gae1on is satxsfled

mu]tlple bumlder s renedles should be perm1uted Tne renedy a]lawed

N to Dav1$ Enuerprlses in the Moant Laure] caSe, based on b11t¥ t°

prov1de actua] housxng, 1]1ustrates ‘this poxne.. There, the cougkﬂyei

prepared to ignore the 11t19at10n incentive rztionzle in order;;gg_

_achieve housxng in place; 51m1]ar1y, in }tne' multiple byildEV

litigation and for actually building low and modsrate income thSiﬂg

V-.capaCIty at all, it did emphaSIZe clearly ha a nun1c1pa11ty s ,J"



| "'fexceeded,B

_situation, there is no need to encourage litigation, since by defini-

stisn cher'bui1der.§laintiffs are -eveilable to do that, but the addi-

tional plaintiffs increase the likelihood that housing will be built

-~

promptiy,2~

- By extenSIOn of 1091:, onca the fa1r share nunber is reached

‘-1;‘1ase thEIP fbrce, and the court 3 underlyxng resoect for sound

Tt mconsxs;.ent mth Moun*‘ Laure‘! II or tms coun. to estabhsh a

- T o, vt s .
SIS I : . : .

Fek kT gk kIR R IR KRk dd S ded e dede R ek kR deSed Red K Sk Tk dede dededede s eIk

2Eyen when the fair share number has not been. exceeded,Ahoweder, a

" builder's remedy should not be allowed to any p1a1nt1 f which is not
- fully consolidated for trial of the constitutional issues in the case.

Where considerations of timeliness, prejudice to other parties, or - --

'xfiﬂ judicial economy dictate that a late-filing plaintiff not be con- )
~ . solidated, the proper solution, as has been fashioned for several par-

ties seex1ng to intervene in th= branch of this case against Monroe
Township, is to assure that they be given site-specific consideration

1‘i:_ApossbeJ at tbe t1me of Iltlgatlan 1f there are enough buz]der platn-.-:i":}

“tiffs, botn the ]1»193t10n 1ncent1ve and hou51ng p cductlon rat1ona1es ’

"pr1or1uy aﬂong excess bullder p]a1rt1 fs who claxm the bu1}der s ’

“i'remedy, so’ that the nmn1c1pa]1ty 3 const1tutlonel ob]1gat10n 15 nof }

.
1Y

';p]anmng b=comes cruc1a]. _~- Hence, 1t 'IS neuher mappropmate nor

_“O"(\i.-

vhen and if the remedy stage is reached. Tnis procedure will increase . -

'{'fa'the Tikelihood that Mount'taurel housing actually gets built, as the
. Supreme Court requ1red although to a lesser degree of certainty than -
“when the builder's remedy is allowed. At the same time, by creating

some degree of differential between those who bear the load of litiga-
tion and those who ride free, it preserves the signifticant 1ncent1ve
to the active litigants which the Supreme Court also intended.

Without such a dlstlnct1on, there is actuzlly an lncenuive to f11e
late, so as to m1n1m12e ]1t1gau10n costs. : -

3Since fa1r share methodo]ogy is not a prec1se sc1ence, even wh=n
it produces a precise number, the ceiling on the fair share obligation

vhich plaintiffs believe should be respected need not be nachan1caYIY‘.

app]]ed It may well be the case that a group of builders can be
given a realistic remedy (based on the 20% se -asxde nochanlsm) that

-



It would be possible, of course, 0 adhere to the. fair share

number while at the same txme accomﬂodatxng mult 1ple bu11dera by ‘what

- might be termed the "Solomon” ‘solution, slicing vp the number Into as

manyAsmall pieces as refuired to -give each bui]der—plaintiff a par-

icipation. T

- ‘centage set~a51de that each buxlder is requxred LQ ‘provice, ratﬁer-

than u51ng the 2 tec.n1que to naxlmgze the FOun Laure] contrlbutlon

’f_of each party.-

.‘-‘

The Urban League pla1nt1rfs vxgorously urge that the court nat

. Aredu.e “the set—a51d° percentagn as a meaws of a]loang more buw]dersf

~s1stent thh the eﬁphasis in Nount Laure1 1I on substantial productlon.

. . of low and moderate 1ncome un1ts as a threshﬁo]d test of the bul]der s

'Lfﬁfj ’t1ve in: the long run, because any developnent WILh a Iow set-aSIde

)

- consumes the san= amount of ]and asa 20h se*—a51de, yet renoves that»

'LaureY needs. Tna Suprene Court W1th its pragmatlc view of the

£
e :
- . » :

*****************i**ir*****;************************ir*‘k*******ir******** o

will produce somevhat more than the fair share number derived from the
methodology. It should be within the Court’s power to make sensible
adjustments of this sort, the extent of which may vary with specific
circumstances. Moreover, since the preseace of multiple builder
claims is per se an indication of significant dnve]opﬂant pressure on -
2 municipality, the Court should consider carefully in such a | ;
situation whether there are unique justifications for incre cSTﬂg tha
Teir share beycnd what the fornu]a produces.

C.10 - - S e

fec ot thlS, however, would be to reduce the per—!d'

"to partzc1pate in the bu11der S remedy. Dolnc so is fac1a]1y 1ncon-

- '“-renedy. More 1mportant1y, d01ng so IS 1neff1c1ene and counterproduc—f' -

,;:'.N.n, S - .
. . . I 3

"~ land Tron the 1nve1aony that w1]1 be available to satlsiy future Moant"_-»e




- builder’s remedy, cannat have intended that it work in such 2 parvarse

way.

I-.oreover, p]amt}ffs submt that it is possuﬂe to estabhs‘x 2
mechamsm ”for determmng pmon..v amongst buﬂders, S0 that ..he
renedy can be aﬁarded at 20;3 _yet kept mthm the mumc1paht_y s fatr
share.’ Thzs mvolves two consxderatmns ~--t1m1ng the fmdmg of“_ )
'prwrlty, and determmng the cnterla for priorlty. P]amthfs sub-<

mt tha.t prwrtttes shou]d be estabhshed at the tme of tma‘l and a

- that p'lanmng suitab1hty should be the domnant cr1ter1on in a.iard of o .
N 'pnoruy to one or more buﬂders. For ease of analysxs, these con-'

sxderauors are dtscussed in mverse order. IS

Prioritfériterie ‘m ‘nu1tiple—bui'ldder:ee‘ses. , The avaﬂamh ty of

: 'the bunder s renedy rewards those who carry the ht1gat1on aqd ‘lt

.?.:'

_helps assure that Mount Laurel housmg is actuaHy buﬂt bUL at the

cost of szgniﬁcant' mtruswn 1m.o sound p'lanmng conSIderatwns.-
‘Nhen these obgectwes can be served by any ‘one of a nuﬂber of ’

buﬂders, however, as 1s the case when the fa1r share ceﬂmg h=s been i

\
©

"reached, n. is no 'longer necessar_y to subordmate sound p]a'lmng prm—

cwp'!es to the Mount Laure'l goa]. . On the contrary, such prmcmles

,’d':

~ should then become the principal measure of, whu:h buﬂdnr or bu11d=rs . T

-

are the most su1tab'le rec lpzents of the substanhal advantages thau. .

the buﬂdor s remedy comers. '

R

" The determinatmn of su1tabﬂ1ty must be made b_y the ..rla'l cour‘t,"

in keeping w1+h the procedures set OJt in the Round \'a]le),_ case, su

e -




SEVE VY wvIBpny WWIRDIUSIaLIUNS T0 D aiscussed D2iOwW. 1n-mexing Tais

-1

_determination, the court may in its.discretion refer the matterito the

court—appointed-expert for recommendation.

The Urban League pla1nt1ffs suggest that the fo]low1ng criteria

“‘“‘v——n————-—‘

“should be cons1der=d in determ1n1ng the re]aeive suitability o. ‘each

PR 'proposai" ; "ﬁei f'f,5iFT7?f_>ify1; B {'Neif,,;f, o 5:);1';;5i_ -

(:) Locatxon ln the SDCP gron;h area shOJId be pre-erred to

i;f'oehnr Iocatxons. - .,«f?'*&ﬁlf,jf ," S ,f?, i‘f» K ff,;

Proposals most conformng to sour-d p!anmng cancerns

51ould be preferred Inc]uded in th]S cr1ter10n are such natters as.

- . d PERN - AR Vool . = - - . L e

'*f;fs'physica] suitébility,of the si;e

| f;;1SUitab1e“re1ationshibfto;iﬁfrastructuresi f:'i i -

.‘ .

e rmn1c1pa] pre.ernnces, as shown hy con;orn1ey to zonlng gf.
y ordinance and master p]an cr1ter1a, provxdod that such cr1ter1a are
themse]ves reasonab]e '§:fif.j7iﬂ7;ft;'::f, vt}f*f "u"3@f;:;f°if;¢

: :.;}7:-; successfu] 1ntegrat1on of thp PVOHOSEd hous]ﬂg 1nto

) exxstlng housxng patterns so as to avoid 1solaelon "“' . ~'«?;;;;;51

-

C:) Relatlve numbnr of 1ow and rnoar e‘incone units pro-

m'”i posed Generally speaklng, proposals contalnlng a 20% set asxde wmll_

be pre.erred to those with 1ower percentages, and prcposals exceedIng

ZOh (such':as those ut111z1ng .subs1d1es, or modular/nanufactured '

techn1ques) wlll be pre.erred over all ofhers._:"v g 3

iz -




alrea Y asseirbled m tne ownersmp of the developer. ‘

@;) Proposals 'shculd be suff 1c1ent]_y detailed to det;.emine
that -the )ow -and. modera;e mcone tnits can actually be buﬂti “at -an

» affordable pmce. ~_ Conplamts \.hat. promse Mount Laurel housmg on

papar wi Lhuut such -a backup s’xou’d be dlsfavored and proposalrs tha-t

”~

are fu'ﬂy deve'ioped» snoz.'i-" -be favared, a!though it s‘rm..]d no.. be

necessary to have p‘lans that are as spemﬁc as those reqmred for 2

Y

- subdi isi n or ,. s1t¢= plan apphcatwn 4 The app'hce1t‘s prmr- '

.experle':.e m successfuﬂy prmndmg Taw and moderate incama housmg

. s
L T
- 3 .

. _‘AA-.:

| Tlme of ﬁhng. . A1l else equa'! tme of fﬂmg caq__b_e._

elsewhere can be’ consmdered as can the degree to Wh'ich ..he 'land 15 

“used to break a deacﬂ ack between conparable apphcants but %his cri- -

'l}termn shou‘ld not nthermse be aoo'hed mechamca'nx. Ins..ead conc

'-'s1deratwn shou'id be gwen to whez.her ear’her app'hcants have actua‘l'ly

borne a’ disproportwnate share of the pre-tna] work m Lh° case, a-zd

| - build ho_fi i and on ‘ Qr'g._x:_ht_'t_‘@ll

v"__l_g;e_tg_xb_e___me_ni_tm_a_l_ These tmmg consxderatwns should be

o . vhether there is any c'lear line of dezm:catmn betwee's on2 of mre

nod1f1ed however, to recogmze efforts +ha.. a bu1'ld=r-7i2mnsky

p]amtlff ma_y have made pmor to fﬂmg su1t to obtem r.mmmpal

—P

' approvals for a su1tab1e Mount Laure‘l deve]opment, so t}'a- ti"ere 1s ,_,'

-

not a premwm on a race to the courthouse. K

’ *****7:********************x***************w*‘k*************ﬁ**r**w*r**

41¢ shou'ld a]so be c’lear]y und stood t‘lat the COHP]ELEHESS o. the
proposal goes only to the issue of priority. A builder-plaintif ff nead
not prepare a detailed proposa] prior to filing his complaiat iniorder
. to be awarded a Yuilder's remedy. The Supreme Court clearly indicated

that the detaﬂed proposa] not only can but should be worked o.tt by ‘ "

13 -
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‘The criterie set forth above are not intended to 'be a'alied macha-
i .

nica]ly.-.AS‘indicazed:at:the autset, when mu1tip?n‘b911ders c1a1m a
builder's remedy, it is appropr1aue to consider g}gzzlgg_factors to 2

greater exuent than when a single builder carries the entire burden of

lItxgatzon, and pTrn1xag considerations a1n9>t by dafinit ion requtre

sen51t1ve analys1s ra -her than formulaxc app]1cation. For “this

<

" . reason, any numer1c=1 scorxng SvstEﬂ w111 ba too cruca to be worﬂable.

and since prxor:tles wx]] be de»E"nlﬂEG at the end of the trxa] there '

"

"is no part1cuTar advantage to the eff1c1engy of ths type of sys;an,-
.as t%e'e wou}d be at the 1n3t1&1 tr1a1 stages. Use of an expart will.
' rd1nar17y be appropr1aue and both cou-t and experu shou]d not he51~ o

o tate to modlfy the faetors suggested above or to adu new ones to meet df'

..‘_-_'_, .

the c1rcumstances of aqy 1nd1v1dua1 case. .".';f','ﬁ j”fj};fﬁf'}}5e~:

- Timing;fhe determihetion'of ;Ljofity; Idnally, a ba11der p.axn-

iff shou!d know at the tmn of flllng whether it is entxtled to the B

bu11der s remedy or noe, but thxs 1dea1 is hardly pract1Cable. Untll

: add1;1ona1 hu]lders appear, the 1ssue does not arise 2, and even a.ter _:
the f1e1d has becone crowded the subs;antIal hoaring process "

necessany to detern1ne su1tab111ty nay welT be the FEart o. the trtaI.

once a fa1r<share n=thodology has been g1ven presumpuive valldlty.; Tb f:.-

i

hold a "trlal” early on for the purpose of al]oaxna some buxlders to -

L . . - . -

e e e e de e de o e e e e e e e e e ek e 3 e e e e e e e e e ek A e de e de e e
the master in conjunction with the municipality as w211 as the ]

builder, during the remedial phase of the cese. See 92 RK.J. at - I

456 A.2d at 453 . ‘ R . ,i,,":vf

- 14 -
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- o 2void a "l“trlal” later is obviously circulaer and mefﬁ‘mem_.: Trus,
there Sa2ms. no Ch(ﬂu’-‘ but to delav de..ermnat.mn of the buﬂders A
remedy questwn to ‘the p'lenar_y trial, and .,o mcmde it a]ong vith
faxr share and ran—con‘.hance in the questwns to be resolved by the

court prwr Ato refermng Lhe case to a master.

. Tms tmmg has the chsadvan..age or puttmg aU the buﬂc'.er-
ST p]alnuffs to the msa of beanng the costs of trza‘! mthout recewmg

-620 Sa-ﬂ}cvf's'w

- a buﬂder s remedy, but h‘lS dlsadva tage is s.gmﬁcantly Tess ..hama..m Gasurr

- G g5 ;L
’f-,.-;;\_'d‘lt may - lmtiaﬂy appear. ) The cruena set out above are:: *rel:"Ly‘:""‘*“"""‘l“‘"“t

' concre»e, and vnn becone nore so as thEJ are apphed ove. t.me.f
Thus, 1n the pre-tma] stage, a buﬂder con-.enp‘latmg mtervem.wn can
T .make a- reahstxc eva]uanon of 1ts chances .2nd, as m any 1 tigation,

decide whau 1eve'l of rzsk is acceptable to it. (In tms, 11: sho.z’d be

| ‘kept m mnd that the falr share nunber wﬂl be nuch more qu:fﬂ.\'" -

» de»errmned m future cases, once a presun;u.we regwn and fa1r s"z=re

nethodo]ogy ex1 sts ) ' A SUCE

The ablhty of aH the buﬂder—p]amhffs to make a rea’hsuc eva-_ .
© Yuatior -‘o su1tabﬂ1ty shou]d a]so fac1htate sett]e-nent be'ause
- thase 'least 'hke'l_y to prevaﬂ wﬂ'! no longer have as grea*‘ an 'mcen-

twe to hold out for tma'l ) Sett]ement';/at an early pmnt in the li ti-

'gatmn m'l] a]so be-encouraced, since themumupa’hty wnl there y_’

-

re..am naxmun ﬂex1b1hty m rezomng its ]ands, and th, 1 'Iti al )
buﬂder—p'lamhffs wﬂ] reduce the nsk to the1r prmn ty that a 'leter_.

intervenor mght brmg. '

‘;_15_



SeVEral otner timing. procedures bear note:

+

*1. “As at presest buﬂder s remedy suits against a2 single mn.a——
pality s‘wu!d ordinarily be conso’hda ed, unless the genera] ~civil
practice cntena for consohdatwn are not satisfied. A machamcal

t

pomt shou!d be estc.ahshe" however, be_\ond virich adchtmnal con-

sohdatmns mﬂ not ba permtted because o. the deermant to the

orderly conduc‘. of tn thal The daoe of ..he pre-emal conference

- should be the ahso’mw ‘Ia'.es.. cut-off pomt and the court should con~ |

sxder estabhshmg an earher cut-off -keyed to the dlscove"y sche- )

d.ﬂe, at an eaﬂy case ﬂanegenant conference. After this cut—off

necessary pemnts and commence constructmn within a Spemned tme

'pomt, prospectwe p]amtlffs should have the rore 11mted mghts

ordered by the Coor* 1 Lom/Habd consohda..m': motion egamst the-.

Townsmp of Monroe. AR

2. l-lhere one or more buﬂder-p'la1nt1ffs is demed the buﬂder S

‘ remedy,.the successm] apphcams shan be reguirsd to ob ain a'll o

period, or forfeit thair mgh..s. | In this case, the court m=y ord°r’ e

that the forfelted pof-tmn of the mun1c1pa'hty s fair share obhgatlou __ .

-

be satlsfied by rezomng for one or more of the p]a*nmffs 1mt1aﬂy L

demed the buﬂdar 'S ren..d_y,‘ if tha.. p‘lamtlf. s proposal renrms’-’;f_ LI
.'»... . i P j(. . . . ._-AA. :.

" vi ab]e.

a - B e ] . P . N . T

3. Ear]y m the l g ion?, through a case naragen°nt order or
S‘tmlar vehlcle, the Courl. shou'ld determme w"xna.her and 1f so when lt

w]]'t cons1der buﬂd s reqedy endt]eﬂem lssues thet do not go .'tO

> . - . P A T T -
. . . % - - . -




)

‘tal de.ense sho.ﬂd probab}y awalt the paenary tma’!

'procedures. X v.'f; o SRV & };f '

priori'ties among multiple claimants. .Ordinarily, such i’ssues as @
. nummpahty s claim that the .bujldes: *p’!amtx f 'threatened'uﬂount

.L__a_u_r;e_}_ smt in order *to obtein non-Mount Laure] reliet shou'ld be

resolvnd as earl_y as possxb]e, ahnough by its nature the environman-
SR

"The lub'lic interest in buﬂder's rnmedj suits;' As the present .

-

L’here mltlple buﬂder p]amti s are present 'm the htxgatlon to -
‘ an’ extent that most or a]l of the mmc1pahty s fair share 1s"

: accounted for, the court, 1ts mdependen* expert and the naster shmﬂd'

- . that the pub'hc mterest wﬂ] ‘be adequately guarded. h’non a smglt!_

rezomng of add1t10na] tracts, numupal SUbSld'lZat'lOﬂ reqmrements .

and the 'hke may not be \ngorously pursued. o

oF course, “the court and its mester can be expected to be ; atte'x-'

tive to these. concerns, but the process would be better served by .

B case demonstrates, the buﬂder S remedy is a powerful 1nduce'nent to "’
smt and '!t 'IS not unhkely -.ha h'lS holdover case m]l b° one of__ .
- the Iast that has been gmded more by a pubhc mterest plamttff than:
i'-a buﬂder p'lamtlff Althougr not stncdy re]evant to dec1$1on of:'

"":‘;-‘the ratter at hand thws factor shou'ld be - no-ed in terms of f.n.ure'.

- orchnarﬂy have a sufﬁment diversit ty of v1ewpmnts presented to then

buﬂder p1a1nt1ff, or a re]atwe’ly smaﬂ group of buﬂder plamtIffs -
‘ carrles the burden of 11t19at1on, howev , it is unreahstlc to expect'i.__}
. that hat party wﬂl gwe detaﬂed att 1‘0 o those aspects of the .

_renecha'l process that do not af»ec.. 1..5 s1te speaﬁc rehe.. _ Thu5,



L han“E} a representative of the public interest p>r“f*‘pate in these

compliiance proceedmgs. “Mount Laurel cases sha,ﬂd not be needless]y

adv:rsama1 “but the ‘broader pmnt of view that & pudblic mterest
. pla.ahff .can brmg to this ht'ngatlon will help e,.pc.n" the court s4
understandmg of 1ts ahernatwes without beconing - obstructwe.
"Plamtn’fs submt that t‘xe mi xture of pubhc and private p'lamtl ffs m '
‘ ’ the Urban League case has praven effectw a, and suggeat that the court" .
gwe recogm ..mn to tms fact by not ng that an entity representatwe'
R of the p_ubht. lnterest (be n. the Pubhc Advocate cr an 1ndependent

group) ought to be nSk&d ;.o parnmpate in the remedial phase °f any -

> -

signir tant buﬂder s renedy case m the future.

Pee gk
e

; The buﬂﬂdér‘s reqedv in Cranhury. “The Urban Leaa.ze plamtlffs

concern is mth the nechamsm for ass1gmng buﬂder pr1or1t1es, so |

-that thxs and other cases can be managed effectwe!_y, sett]enewt

| encouraged and housmg opportumty co- EX'ISt mth sensible p1annmg

' If ..he prmcxp]es a'td mechamsms suggested here are adopted, 1t wou]d
“then be nore appropria..e for the buﬂdor -pl amtlf.s, rether than the _
: ';‘; Urban League, to go forward Wi ..h the spemﬁc resolution of- the smta-. :
bl'hty questmn. 'Howsver, p]atntlff's rei terate thezr pcmtwn, stated‘i;'
| : above, that the huﬂder 'S renedy e'mt] e"xent shom.'ld not ::e resolved by A‘
A."dﬂunng the 20% set asrde s..andard m order to allow an excesswe

number of buﬂders to part1c1pate in c.he reqeu_y.

The Urban League pla1nt1ffs concur in the pas1..1on taken by the :

Tomshlp of Cranbury in us 1etter br.e. on th’lS issuz dated May 18

H
k3
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'queselon as one to be u]t1mate1y dec1d=d by the court at the 2 of

"-been the pace setuer. Break1ng the ba1]der s remedy Iogjam ln

. May 23, }984

‘1984 that the question is an open one, end may proper]y bo dec7”ef b

the czuart. The criteria _suggested .here are sufficiently obv1ous *nat
the fallure to aerticulate them ear11er has rot s1gn1f1canu1y dxsa,va1-
'taged a1y party, and It has been apparent in numerous forna] and

informal contexts tha; tne partles have - reaarded the entltl

,,,,,

Throughuut 1ts long histony, and mos: rec ent]y in the develcpﬁenu o

" of a Mount Lcurel II fair share nethodo]oev the Urban League case has:

Cranbuny would be a fx»t1ng contr1but10n to Lbls hlstory.;,:??iifej:

L2
B
1 4

'iBruce'S.-Ge1ber L
- Jangt E.'La Be]ie'."
" Eric helsser ;’! ::'Ai“
i_At;orneys for Urban League ‘

“ Plaintiffs i-rf‘;



