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1 THE COURT: This is denominated as a motion for
. 2 reconsideration, and I might just say in passing with
3 the hope that somebody reads this, that I believe it
4 evidences the fact that Rule 4:49 should not have been
) 5 amended in the way that it was amended. Because if the
6 rules contemplate this type of motion, it may allow
! this type of motion. I take it that there is no
51 decision that the Court can make that is not subject to
..... ,,9 one of these motions.
10 It do‘és appear, howevej:; ,thét the motion at least
1 facially falls under that rule. The motion was made
12
by Woodhaven. .
. 13 I note that the decision in the prior motion at
14 page 128 of the transcript the Court says,,"Lastly; :
15 the plaintiff Woodhaven did argué that if the settle-
16 ment is vacated as to O & _Y; it need nct be vacated as
1 to Woodhaven for the reasons which I havxei stated, per-
18 haps, in too much length.™ The "defendant™ should be
19 : “defendants;". J.s entiﬁled to a vacation as to both
20 plaintiffs. ' The settlement with respect to the two
g 21 parties is totally interrelated and interdependent.
22 : f'The defendant was induced to settle with two
23 parties based upon the total package because of what
. 24 ea}ch could contribute towards an integrated develop-
25 -
{ment. '
& juc/ité R Mazinke, C.S.R.
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"Therefore, the vacation will epply to both c¢f
the plaintiffs.®

Mr. Hutt.

MR. HUTT: Your Honor, what you just read was, as
you previously remarked, just a couple of paragraphs
out of a rather lengthy transcript or lengthy oral
argument and a lengthy decision by the Court.

That decision by you in the previous pages, at
least the way I read it, was fundamentally related to
. your ultimate decision that the effect of these massive
amounts of wetlands that occurred in O & Y meant that
the Town didn't get what they bargained for.

You used a lot of reasons for it, and I am not here
to quarrel about the reaserns, and you also use@} if you
'ill notice, after the recess, & map had been put uvp on
the‘board and vou asked the master relating to that map;
that map was put on by Mr. Hall and nobody had ever seen
it before, and 211 of the remarks that the Court made
that day as far as I am concerned related to O & ¥; and
then there was the tail end problem.

Sg;.I was concerned, and the reason for the motion
- was that the thrust of the argument and Mr. Raymond's
remarks related to what could happen with O & ¥) could
they procuce what théy originally said they would pro-
ducg;,and the answer wag;,no.

’

Judith cR. Mazinke, C.SR.
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Now, subsequently, both by verbal conversation
with you and with your letter to me of December 1lst,
1987, you stated, and I quote from the letter: "Having
received your letter of November 18th. . ."

THE COURT: Can I interrupt you for just a second?

You made reference to Mr. Raymond's comment in
response to the Court asking him whether —-- whether he
could state definitively how the plan as it existed
has been modified.

He had before him at that time your letter of
August 31, 1987.  He had on the bqard the O & Y plan,
but you have forwarded him a rather comprehensive
letter misstating the Court's position rephrasing the
ﬁaFts and several other inaccuracies.

- But in any event;_he had Woodhaven's position
before him as well when he made the comment that he
made. . Didn't he?

MR. HUTT: No, your Honoxr. In fact;_you stated
vourself that Woodhaven had not vet submitted a plan
to him and that --

THE COURT: No. I said he had what you submitted
in your letter of August 31.

MR. HUTT: What I submitted in my letter cf
Zugust 31 was an argument that the plan could produce

ardesirable result, because, frankly, Mr. Hall and I

gua/iz‘/:' cR. Mazinke, C.S.R
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thought that was the issue facing us.

THE COURT: Well --

MR. HUTT: You said that was not the issue. The
issue was whether it changed, whether it's a desirable
result or not, and as a result, he has never gotten --
you said yourself in the transcript, your Honor, he had
never gotten a revised plan from us as to whether or
not the revised plan which substantially changed the
existing plan.

THE COURT: I don't think that's accurate.

Your letter of August 31 -- I am not saying what I
said you mischaracterized just now, that is —

MR. HUTT: You are saying I didn't mischaracterize

THE COURT: Your letter of August 3lst;.1987 to
Mr; Raymond includeé;fqr.whatever reason;‘a copy of
your answering brief to the defendant®s motion. " All
right?

It also included a plan entitled Land Use and
Road Alignment prepared by the Salkan Group dated
August 26,,1987;,a report entitled Project Planning
Report of Woodhaven Village dated August 26;,1987 and
prepared by the Salkan Group. .

Mr. kaymond had all of those things in his

possession and presumptive knowledge when, on September

Judith cR. Mazinke, .S

¢
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14th, he responded to the Court's guesticn of what the
impact was on the plan that was contemplated initially.

MR. hUTT: Your Honor, I respectfully submit you
are in error.

You pointed directly to the map that was put on
the board. The transcript shows it.

You directed whether you said --

THE COURT: You are not responding to my
guestion. He did have -- he did have Woodhaven material
2t the time he answered whatever I asked him.

MR. HUTT: As a matter of fact;‘you say he diﬁn‘t;
and I acree with you. " You said right in the transcript
and he didn't.

THE COURT: You are not righ;;.but why don't you
stay with my guestion? Whatever I said is evident

rom the transcript;‘

MR; HUTT: ‘Tﬁat‘sAtrue.

. THE COURT: &And if you are righ;;'you are right.
" But amiI not,right in.what I am ésking you now?

MR: HUTT: .Np;,you are not right. |

THE COURT: . Qkay. Why not? '

‘MR: HUTT;,:Because'wg did not submit a plan to
show him as to whether or not -- we had not even done
them ~-~ &s to whether or not =-

. THE COURT: What did you submit then?
g guditg R Mazinke, C.S.2R.
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MR. HEUTT: We have it here. We submitted him only
one plate. There was another plate. In fact, we
actually —— I actually lave it here today.

We never submitted it to him because it was done
afterwards.

THE COURT: Wel;; what is the land use and road
alignment plan of August 26, 1987 and the project
planning report of August 26, 19872

MR. HUTT: That is_not a plan showing where the
villages are, where the densities are, where the public
properties are and so forth. It was just a road
alignmenf.

THE COURT: . There is two separate plans?

MR. HUTT: That's right. We only submitted one.

THE COURT: Pardon me? .

MR. HUTT:  That is correct. We only submitted
one. One plate and not a new plate -- not a second.
There is an 21 and. Bl. °

THE COURT: They were not the same plans, were
they, as in the Blue Book?

MR; HUTT: . That's correct.

THE COURT: . That is correct? .

MR. HUTT: That is correct. We didn't even submit
the seconl plan. .

; TEE COURT: = But he had information before himAat

f; : jua/[t‘é R, C/Wazimge, C.cS.R.
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the time that he responded to the Court on September
14th.

M. HIUTT: Le had a new plate B, but not & new
plate Bl, your Honor.

THE COURT: Here's what he had before him August
~— that's one of the two things he had before him.

The other thing is also submitted for the Court
subsequently because it was omitted in the submission
to the Court in December.

Is this document that I am holding, which is
dated August 26, 1987 different or the same as the

rlates that were in the so-called Blue Book or Black

. Book, depending on what cover you got?

MR. HUTT: If they were by Salkan, they were
different.

THE COURT: Sure;AAOkay.'

Now;,so he did have within his cbntemplation what-
ever these reports and plansAshow when he answered my
question.

MR. HUTT: Your Hono;;,he did not have our plan
and he did not -- your question was addressed to the
plan on the board. -

TEE COURT: Don't tell me what my question was

adcCressed <0. . My question was addressed <o whatever it

says at page 90 --

jualil‘g cR. Mazinke, C.S.R

?
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MR. HUTT: -- 96.

THE COURT: It starts at 95 of the transcript.

MR. HUTT: That is correct.

THE COURT: And whatever my question says somebody
can interpret.

When he answered as follows the fact is that he
had this new information before him. He said, "Your
Hono;; this plan or any plan that is possible under
the cufrent circumstances"” ——'sp; he knew some circum-
sfaﬁcéé - "is very different from the plan that was
incorporated as an adminisﬁration of what was intended
by the developers in the settlement.”

MR; HUTT: That's correct. And he was referring
#o the 0 & Y plan, your Honor.

THE COURT: Is that evident? .

MR. HUTT: Pardon? .

THE COURT: Is that evident?

MR. HUTT: Yes;.it ig;_because that was the plan--
that was the plan that was on the easel, and in
addition to which I wrote a lette;;.your Honor. I
spoke to him subsequent to the hearing and that was part
of my motion for not only.reconsideratiop;.but re~
argument -~ for a reheariﬁg.‘

I sroke to him. BEe told me even after the hearing,

‘Eiésked him exactly that cuestion and he said to mg;‘

f; ! jua/ité’ R, Mazinke, C.S.R
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and that is why I made the motion for not only re-
consideration, but rehearing to clear up the record
on that point.

THE COURT: Wel;; certainly Mr. Raymond has never
told this Court that; and it's totally unfair to the
defendants to so represent it at this stage.

There is nothing in the record to indicate that.
If you look at the transcript at page 95; my gquestion
to him,:which appears to you to be obvious; is not
obvious to me.

My question to him is —- wel;;_let's back up.

Page 95 the Court says;_“The record would indicate
that the Court did ask that the parties supply
sufficient information to Mr. Raymond -- George
Raymonﬁ;,who has been appointed'as Court Master in this
case;,to'give him the copportunity if he could do so to
make some judgment as to the scope and extent of the
modification involved here."

I went on to say gratuitously, "One of the
attorneys seemed to believe that my intention was to

give Mr. Raymond the job of determining whether there

- should be.a.vacatiop;.whicp;,of course, is a matter

for the Court.
. "However, there was a legal argument made to him

which I consider to be not relevant."

guc{iz‘g R. Mazrinke, C.S.R
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I was referring to your submission of your brief
but —-'then; I say, "However, I will ask Mr. Raymond,
since he is present®™ --

MR. HUTT: Sir, you missed what I consider to be
an important section.

THE COURT: Oh, you want me to reaa that sentence?

MR. HUTT: Yes.

THE COURT: "But I am not altogether certain that,
based upon what occurred today, the plaintiffs are in a
position to inform Mr. Raymond fully."™

MR; HUTT: Exactly.

THE COURT: Whatever that means. I don‘'t know
that it means anything.

In other words, maybe he didn't have all the infor-
mation —- that's what I assumed -- maybe he didn't have
all the information he needeﬁ;,and he was gcing to say
to me, Judge, I don't know. I can't answer vour
question. . Okay?

‘Sp;,then I went on to,say;_"HOWeve;;,I will ask
Mr. Raymonﬁ;,since he is present;_I don't intend to
take testimony or go beyond this question, but whether
Mr; Raymond believes he is in a position to tell the
Court definitively how the plan as it existed has been

modified."

g
{

MR. HUTT: Which plan are you talking zbout? The
guc/iz% R, c/V(a'zinﬁe, C.S.eR.

;
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plan was in the singular.

THE COURT: Why didn't he ask me?

And he responds saying I didn't say the plan on
the board. I didn't say O & Y's plan. I said the plan,
and all through here I was referring gquite clearly to
Woodhaven's and O & Y's plap; and you can see refer-
ences; many references to Woodhaven in the transcript
which I'd be happy to take the time to point out to
yog;'since I have marked them al;; and Mr. Raymond
responds; "Your Hoho;;Athis plan of any plan that is
possible under the current circumstances isvvéry
different from the plan that was incorporated as an
administration of what was intended by the develcpers®—-
plural -- fin the settlement."

It was obviocus to me that Mr. Raymond was respond-
ing to a total cuestion. |

.Frankly;_I don't think that is terribly impertant, |
becauvse it was obviqus to me without Mr. Raymonéd re-
sponding that what he said was correct. -

" And the Court so stated in the last sentence of
the opinion which I started fhis argument with.

MR; HUTT: - Your Hono;;_I can only tell you that
when you said.fthis plap;f there was a plan on the

easel. . You pointed to it.

"
H

THE COURT: I didn‘*t say. "this plan." I said,
: jua'[fﬁ. R. Mazinke, C.S.R

’
S
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"the plan.”
MR. KUTT: The plan. When Mr. Raymond testified

¥
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is plan,” yowr Hounorx, ‘this picn, " and hLe.
pointed to the one on the board.

THE COURT: Or any plan, he said.

MR. HUTT:/ Ckey. But he pointed to the cne on
the board.

THE COURT: He said any plan. What he was saying
was you can't possibly fulfill the contemplation of the
parties under the present circumstances. That's the
thrust of what he said.

MR. HUTT: You asked him specifically was it a
Cifferent plan regardless of whether it was a reasonable
plen.

He says, it's a reasonable.plap;,but I cannot say
it*'s a different plan.

THE COURT:. You persist'and mischeracterized when
I asked him what he said. That's throuchout your
present brief, and now through your argument.

- X didn't ask him that at all. I said;ican you
tell "“the Court definitiﬁely,how the plan as it existed
has been modifiedf?..That‘s all I asked him.

MR; HUTT: He answers. And at the bottom of pace

87 you s2y =t iine 20, "The Court; - Cne cther cuesticn.

L |

+'I will give counsel an opportunity if they wish to

’

gua/iz‘g R c‘/Waziné'e, C.S.2R.
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“from it. |

. we. would have had Mr. Raymond in Court here this morn-

,Ndvember 18th -- get my letter out for November 18th --

15

address a gquestion, but I am not going to get into
testimony.

. "When you say it is very different, in what respect
do you find it vefy different"?

And then he goes on to answer. And then he keeps
on pointing out the fact that -~ this whole coiloquy
here is that the plan could be desirabl¢;~could be
suitablg; could be nicg;.but I got to tell you it's a
different plan.

THE COURT: We haven't got the pian we had when we
began;'

MR; HUTT: = That is right. That is right.

. THE COURT: . That's a great ling;.butAsomebody
else.wrote-it;S'It?s_from.riddler.on the Rooi;,you
think?

MR; HUTT: - That's right;ﬁ You quoteﬁ;jyour Honor, .

THE COURT Yes. |

MR. HUTT: - And if there was any doubt about that, .
ing;.becausg;_frankly,‘ava started to say on your
letter to me of December 15?,_1987;jyou in effect are
saying you don't care whether it was a different plan

or not because you say, having received your letter of -

Judith cR. Mazinke, CS.R
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"I am satisfied that there is no reason for this
motion to be heard.™

The Court was entirely aware that Woodhaven was a
completely indebendenprroject. Fufthermore} the
Court assumed for purposes of the motion that the
Woocdhaven project would not be substantially reduced
due to the wetland problem which existed in 0l1d Bridge.

Notwithstanding that facfc, the Court expressed
clea:ly on the record that the Woodhaven project was
an integral part of the overall settlement and could
not be separated from O & Y.

" Based on that facp;,I could see no reason asserted
by 'you for reasonable condition.

' So, you in your mind, because of my letter of

. November lBth;jI think =- have you got it there? . There

was a copy that I sent to Raymond --

- THE COURT:  Yes. . In other words,‘yes;,your

. November 18th letter is attached to my response to you.

- At the oral argument we did not have the extent or

scope of possible wetland impact on Woodhaven for sure,

although there were representations made, estimates,

' guesses, and they are referred to in the record rather

clearlylf
. Basically what I was saying was I didn‘'t care. !
.  MR. HUTT: 'Exactly;'

1

. Judith cR. Matinke, C.S.R.
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) 1 THE COURT: - It could be fully buildable as far as
° ‘ 2 ‘ I was concerned. It could be fully buildable in
»3 accordance with the plan that you gave to the Towp;l
4 and nonethelese,jI ruled that the.jedgment,should be
B 5 vacated;
6 MR. HUTT: Well —
7 THE éOURT: So that — that's what made me wonder
8 how there can be any basis for reconsideratiog; because
9 I had given you every benefit of the doubt in terms of
10 the arguments you are making as to the separate
o xv1ab111ty of thls plan.
“T'ﬁ;?'lz- .ﬁf - "~“MR: ﬁUTf~' Well, your Honor, I respectfully submlt
13| . that you dld,not do that at the tlme of the initial
7{4 .

~;i41;>:ﬂ 'T»f;._.decisiOn. YOL dldn't say you gave every ‘doubt.

' Your letter nDW'makes lt clear that that is now .

inqanyfﬁey;statefthat,_aéeﬁmingAthat you dién't

the Woodhaten'plan would'now;,any;new
: . Where do I say that? '

t * You gave the reasons starting in your

juc{itﬁ. cR. Mazinke, C.S.eR.
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-0 & ¥ was the one that was. supposed to provide it,
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opinion of the fact that — as you said in the quote
that you made, you talk about all of the reasons you
gave before, and when you talked to Woodhaven, simply
says, "For the reasons that I had said."

You didn't say that it would have made a
difference. Your reasoning was that the Town did not
get what it perceived it was gaing to get such as a
golf course;,shopping centers, employment centers ang
things like that, and all of those items, by the way,
golf coursg;_huge employment centers, the other itemg
that you mentioned was nothing that Woodhaven in the

settlement agreement had agreed to provide. .

So, 2ll of your remarks were directed towards th

result of the Town not being able to get i;; becausd

they-couldn't.providefit.I

THE COURT: If you go back to, razther than loc

Yeg;Athat's,trUe..

Woodhaven wasn®t providing any of the —

gua/itﬁ. R, cﬂqazimge, C.S.R.



w

~1

10

11

12

13

14

19
this as far as the Town, the commercial ratables and
so on and so forth of a significant nature, but that
Woodhaven fit into the plan and, therefore, 0ld Bridge
was willing to take Woodhaven along with O & Y.

MR. HUTT: Okay. And that's the position in your
December lst letter, and I understand that position.

All I am saying is that -—-

THE COURT: Why are we here today if you under-
stood it?

MR. HUTT: Well, because —

THE COURT: I mean, I couldn't have made it any
clearer -— I thought I couldn‘t have made it any
clearer than that letter.

MR. HUTT: .WEl;;”Judgg;,I have got to admit in my

almost 60 years of life I have received wermer letters,

you. know.
- THE COURT: . Did you say 60 or 502 .

MR. HUTT: . Almost, I said 60. As a matter of
fact, you know;‘I noticed your clerk bringing the
papers out to the bench this morning and I thought to
myseli;_l have 'seen so many new clerks in this case
that some of them might even be on the bench by the
time the case'is.resolved.{

THE COURT: . I thought you were going to talk to
the fact that I used to carry my own papers out and it

-

Judith cR. Mazinke, C.S.eR
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had something to do with my age.

MR. HUTT: I am reminded about a story about an
80 year cld man sitting on a park bench and he was
crying.

THE COURT: By the way; this is the only thing
that's going to make this oral argument worth while.

MR. HUTT: He is sitting on a park bench and

crying, and a policeman comes over to him and says,

. "Are you all right? Are ydu all right? Are you cry-

ing? Are you okay?"

Hevsays;_fl am fine. I am fine*f

He.says,,fWhy are you crying? . Are you .sure you
are okay"?

He saiﬁ;;erg,gmygwife died a few years ago and
I married a new .35 year old woman;:~She's a wonderful
wife. ‘She‘s,very'attentive;' She's a great cook.

She's terrific in bed. " She's everything you would want

- in 2z voman.”™

He.says;g"why,arejyou.crying“?
He. says,. "Because I can't remember where I live."

. That's what this case'remindslme of.  You are

- trying. to remember who said what to who and when.

. THE COURT: Did vou ever read Bleak House?
MR. HOTT: " Yes. '
. - THE COURT: . That's what this case reminds me of. -

i

;. judiz‘f cR. Mazinke, CS.R.
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All of the lawyers and all cf the participants
are long since dead, and nobody remembers what they
are talking or arguing about.

'MR. HUTT: I don't disagree; your Honor.

So, what I'm to get at is —- there is a letter
I wrote to Raymond.

THE COURT: Talk about no longer viable? What is
the position of Woodhaven? Are the plats ﬁo longer
viable or are they?

MR. HUTT: Our position is they are viable.

THE COURT: They are.viable?

MR. HUTT: Yes. .

. THE COURT: = Then why did you admit they weren't?

MR; HUTT: I never did;’

_THE COURT: .Oh, you didn‘t?

(1]

MR. HUTT: You said that in your opinion and I
wasn't about tc get up and contradict you.

TEE CQURT: WEI;; in footnote 1 of your brief you
state that,. "Except for purposes cf the arcument that
the plats were a2 part of the settlement and binding
on therparties-f

MR: BUTT: That is right.

MR. COURT: . Okay. .

‘%ﬁg HUTT: . The plats were;‘

THE COURT: . On page 9 of your brief you take

gua{iz‘g R. C/Wazirzrf"e. L.S.eR.
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issue with the Court's statement that'the plaintiff
admits that the plats are no longer viable.

‘MR. HUTT: Your Honox; there is twe different
questions.

You seg; our argument in the main on that day was
that the plates were not part of the settlement.

THE COURT: Yes.

MR. HUTT: But you ruled they were. So, for the
purpose of this motion we assume they are.

THE COURT: Right.

MR. HUTT: . But the Court also went on to say that
the parties admit the plates are not viable. O. & Y
admitted thet. We never admitted it. " We don't admit
it today;_and we ‘say. we can build exactly the same
project. .

. THE COURT: Look at page 3 .in your brief in
opposition to your motion to. vacate at the bottom cf
page;7; Don't vou say ‘that the "Plaintiffs admit up

front that the'plafeg;‘in light of the additional

- wetlands encountered, are no longer viable designs"?

That's in your brief submitted under the Federal
Express letter of.August<8tp;.1987.

MR. BEUT2: Wel;;_we do use'the'wnrdswfno longer
,viable;f We meant that you can't produce the exact

. same thing. :

4
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THE COURT: That's what vou used. !

MR. BUTT: You asked me a question as to whether ;
we could build & project -- in fact, yvour own guestion
was iq your decision -- that was substantially the

same with some modifications, but not destroy the
whole thing. But when we couldn’t use the exact
same thing, we had to change it.

But at that point in time we did not méke the
analysis of how to change it. That's the point I
am making.

We never submitted the plan to Raymond, and I am
telling vou that Mr. Raymond, if he was asked today,
and I spoke to him on the phone and I remember writing
a2 letter to him with copies to all parties, including
the Court; stating that it was on the basis of my
conversation with Mr. Rayvmond or one cf the key bases
is why I would move for reconsiderziion because he
would testify that he &id not direct his attention as
to whether or not Woodhavern's plen, rplate, if you take the
plate and what effect now of the 200 acres of wetland
coulé they build substantielly the same plan that's
not substantially different?

He s&id he was never asked that guestion, and if
he was, his answer woulé be: There would be no

substantisl difference.

-
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_judgment.
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THE COURT: I accept for purposes of this argument
and previous argument that proposition.

MR. HUTT: Right. And that's wha£ I was coming
tp;Ayour Honor.

THE COURT: Not for the truth of it, but the
accuracy. I don't mean that you would :epresent -

MR. HUTT: I understand.

THE COURT: —— but rather I will assume arguendo
that that is; in fact;_the case, and I assumed that on
the prier motion. -

MR. HUTT: Okay. It wasn't clear to me that you
assumed it on a prior motion;,but it was clear to me
from your December lst letter that you assumed that.

Anﬁ;,sp;,thereforg,’it-comes up to the issue as to

fact, for purposes of the motion this morning,

i

) 'Jo

n fact, to make ‘it real simple so we all are talk-

3
| ol

ing about the ‘same thing;,iﬁ;.in fact, for instance
there was no new wetland zone on Woodhavén and the
exact plate that was in the book by Woodhaven is éhe
exact plate that we are going to use today, I take it
from your Decemberilst~letter that you sazid that would
make ‘no difference'legally;,tﬁat.it was an.integrated

one-package settlement. ! And even if there wasn't one

-

jua/itr./v' cR. Mazinke, C.S.R.




18

19

20

I took it that that is the Court's position that
we are here to argue about today.

THE COURT: All right.

MR. HUTT: &Am I correct?

THE COURT: Well, I really —- I don't want you to
phrase my letter to you other than what was said in the
letter. I think it's rather clear.

MR, HUTT: Okay.

Now, in order to go into that conversation as to
the fact that you had no changg;_but despite that fact
you had two people'therg;‘onexwas changed completely.
How does it affect the other person? . How does it
affect the third'partyt.the.Town?.

I would like this Court to take judicial notice of

. the fact that I have a itwin brother and zall of our
lives we have a great deal of similarities, but we are

- separate,- independent people. . The family treat us

different;:.The'public treats us different. Teachers
treat us different.

Sometimes there is a confusion about that. 2As a
matter of,facp;,in therrecentAissue of. Newsweek
Magazine there is a whole ariticle about twins. Thev

are ‘similar in many respects, but different in other

. respects. | They. have their independent identity.

. Now,  in this particular case there were two

-
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separate lawsuits that were consolidated for ease of
convenience by two separate developers having two
different sets of tracts of land. There were mutual
negotiations; but they were separate and apart. There
were requirements in the settlement agreement as to
exactly what O & Y had to do. There was reguirements
in the settlement agreement as to what Woodhaven had

to do.

There was nothing in the settlement agreement that
said if one failed to do it; the other collapsed;_as if
I didh\t take the car out -- if I took the car out when
I wasn't supposed tp;,myufather didn*t punish my
brother;f HeHonly;punished“mg;.although sometimes he
didn*t know;,so he punished us. .

. Under the Hitler theory.
. THE COURT: I £iné it hard to believe it wes
operating in your household.

MR. EUTT: With me nothing is unbelievable;,your
Honor;

. TEE COURT: I take it back, you are right as this
motion evidences;'
. Go ahead. .

MR. HUTT: The fact of‘the'matter is we cannot go=—-

the Town is in their so-called brief -- I sanyso-

called” because there were letters. ' They &idn't cite

jua’ifﬁ R Mazinke. CS.R
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one case. ' f

We cited cases not only in New Jersey but through-
out the entire United States for the legal proposition,i
and that's what we are really here today to argue --
the law; not so much the facts —- for the legal
proposition that when there is a three-party trans-
action of this nature and one party defaults, what is
the effect on the second party?

I agree with your Honor's opinion that a consent
judgment is in the nature of a contract and our whole
brief ‘and our research was to talk about this kind of
a contract where there is two people on one side and
one on the other side. :

Are the'obligations;joint or are they several?
And iffthey'areusevera;;.when one‘party-defaultg; what
effect:vif any, does it havE'oﬂ'the‘other'party?

.Now;_we cite ‘extensive cases in New Jersey and
elsewhere. ' One, for instance, the Becker case for
the principle that where a court assigns to, each — I
am sorry -,fWhere a contract assicgns to each of
. several parties his several duties and does not bind

them and make them responsible individually for the

wnole result to be jointly accomplished, the contract
inscfar as such parties are concerned is several.”
That's Becker v, Kelsev at 157 Atlantic 177.

| gua/iz‘é R C/V(azinge, C.S.ER
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I am not going to go through all these cases. I
assume and hope, and 1 know you well enough to know
that you read the briefs and you have read the cases,
but that principle of law is not only in New Jersey:
Williston cites it. The Restatement of Contracts takes
that position. Corpus Juris cites it for the proposition
that if it's a severable contract; the mere fact that
it's in one document does not make it jointiy.

For instance; in this case as an illustration,
if there was no -- wel;;,the best illustration is what
the parties agree to, not what some guy in his
affida&it said I thoﬁght.I was doing or wasn‘'t doing.

We obviously contend;‘and you can believe it or
not believe'it;,butfith i:relevant; and I can tell
you without ewven representing Lloyé Brown that he be-
lieved there was no way in hell that he was going to
have his destiny determined as to whether or not
Woodhaven ever performed under this settlement agree-
,ment'. '

If Woodhaven never performe€, he certainly thought
that he made his dezl.

. THE COURT: What do you mean by;“performedf?

MR. HUTT: | Buil‘;: .

. THE COURT: You mean with the action built?

MR: HUTT:  Whether we had wetlands, whether we

.. gua/ité R Mazinke, C.S.R
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29
had economic reasons, whether we went bankrupt, whether

there was — it turned out to be a burnt fly bog or

hazardous éisposal site — a bomb like you found in
Jackson Township, because I referred to you as the
bomb; Judge because you dropped one on me.

THE COURT: The Appellate Division thinks I
dropped a few too.

MR. HUTT: And; s0, there is no way thét they
would have settled if they knew that their lives,
the corporate lives on this tract depended upon the
ability of Woodhaven voluntarily or involuntarily
to produce and vice versa.

. But that's immaterial because the Town says there
is no way we would have settled. If we didn‘t know
we were going to get the whole packagg; if we didn't
cet the golf course and the shopping center, we
wouldn't have settled. We wouldn't have settled with
woodhaven,

. But that's speculation on both of our parts.

~But we have to look at the document. What does
the document say?

The settlement agreement in many relevant parts

contemplate it 2s to wetlands, but we knew it was a
20-veaxr build-out.

jua/ifﬁ. cR. Mazinke, C.S.R
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We contemplated a lot of other things that could

go wrong, not the least of which was bankrupt, because

no matter how big and how wealthy you are, you can stiil

go bankrupt, and I have testimony to that: John
Connelly who is a very big developer that went
bankrupt and many others in these markets; So, you
can't go on whether a man has the financial ability
or not. He could have it today, gone tomorfow.

But in Section V-V.3a entitled — well;ventitled
Approval Procedures Settlement Plan. I just would like
to call to your attention one or two sentences from
the agreement itself. -

It says on page 13 of the settlement agreement,

. "0 & ¥ and woodhaven shall each have the right to

develop their lands in accordance with the settlement
plan set forth in plates 2 andéd B apélicable to their
lané upon entrv of this order."

Ané then it goes on down to Section E. "“The
planning boaxd shzall issue its decision on plates A%—
which related to O & ¥ = "and B" —- which related to
Woodhaven —=- "simultaneously.™

.Now;,it didn't say jcintly that they beth had to
be approved or not approved.

The only restriction was that the decision on
?ch.had to be made simultanecusly and that

S gua/itrg R Mazinke. C.S.cR.
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contemplated that one could have'gotten approval; cone
could have gotten a denial, and in case that happened,
what would happen?

Wéll; the next page tells us what would happen.
In Subsection D on page 14 it says, ®"In the event that
the planning board does not approve a plate or approves
a piate with modifications unacceptable to the affected
developer, the Court shall fefer to the matter for a
master. . ." and so forth and goes on to some kind of
an arbitration proceeding.

- And then on the following paragraph it says,

- "Following issuance" -~ this is on VB —-

THE COURT: Roman numeral --

MR. HUTT: . -— Roman numeral VB 3b fFollowing
issuance of a Court order incorporating the plates into
this previously approved settlemen:t agreement™ —- and
this is the crucial part -- "the developer ox
developers wnose plates are approved by the Court may
immecdiately thereafter submit development applications
in accordance with the procedures. . ." and so forth.

So, the settlement agreement speaks to this
problem and it made it quite clear that if one
developer could proceed ané @id what he was supposed
to do, he could do it regarcdless whether the other

developer could or did or dié not proceed.

gualitg R Mazinke, C.S.R
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TEE COURT: If words were'measured with the
scrutiny to which you suggested that document is
entitled =~ in my opinion is entitled (a) we would
never get anything done; and (b) lawyers would die
at age 35 —-- old lawyers.

You can pick and choose and take out of context
and take your own interpretation of words in both my
judgment in that document ad infinitum whether it's
developers;‘plura;, or develope;; eingular, as I did;
you know.

The question is really much broader than that.
The question is what the case law says about the

Court's obligation to vacate or not to vacate a final

_Judgment. ' Isn't that really what the issue is?

And that relates to questions. of material mistake
cf fact and the other things that are set forth in
Rule 4:50 which I thought I covered in the opiniop;_
not totally comprehensible, but I thought encugh to
at least demonstrate why it was that I thought it had
been vacated;'

I talk & little bit about some of the law., I
remember talking about the fact that this was one of

the topics I was given an opportunity to teach new

. Judges about, that is, the Zfinality of judgments which

I thought was a bit ironic at the time.
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But I mean, you could spend a great deal of time

going through those settlement documents and XinCing
support, I suspect, in individual words for your
position.

MR. HUTT: Your Honor, I am not talking about
individual words. I am talking about as the philosophy
of the written settlement.

THE COURT: Yes.

MR. HUTT: The Court cannot make a —

‘TEE COURT: The substance of it?

MR. HUTT: That is right.

THE COURT: The overall meaning and intent of
the parties and all of those things.

MR. HUTT: Your Hono;; I would respectfully submit
that you are doing something that courts are enjoined
from doing, and that i;; to make z better contract for

the parties than they made themselves in terms oI

TEE COURT: . You are right. I can't do that.

MR. EUTT: That's right. Remember that.

- Because you are in effect ruling andéd saying and
thinking that this contract in effect says in the
event one party, one developer cannot cr does not or
will not proceeﬁ;,theniin that event the entire settle-|
ment i1s deac. It coulé have szid theat.

b
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ks & real estﬁte attorney I doc it all the time |
when I am acquiring tract A and then the adjacent tract‘
B, and it only works as one unit and I want to make
sure that I don’t get stuck closing on tract A and
not being able to close on B tract.

We put a clause in the contract. This clause is
contingent upon me closing the other guy's title.

If I can't close the other guy's titlé; then the
whole deal is off. They could have said that.

They didn't say that. The words that you say I
am picking and choosing are not just picking and
choosing words. It was the whole philosophy of the
Geal contemplating that that could occur.

We knew it was a 20-year build-up.

THE COURT: . That's what could occur.

MR; HUTT: That one party.coul& proceec¢ andé one
party may not proceed.

One party may get approval, one party may noct get
approval.

TEE COURT: Does it contempieste thet there would
be 2 substantial reduction in the amount ©f what could

possibly be developed? And by "substantial,"™ I mean

50 percent of 0 & Y.

MR. HUTT: It contemplated zerc. It contemplated

that one, it might not even proceed. -

gualiz‘ﬁ. cR. cMazinke, C.S.R.
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THE COURT: In other words, it would be absurd to

argue that the parties recognize that O & Y's tract, _
for example, had a 50 percent overstatement of what it
could build in just pure land area, forget what could
be built on the remaining land. ;

MR. HUTT: The parties recognize that O & Y may |
never build altogether.

THE COURT: You didn't answer my question.

MR. HUTT: I don't think any of the parties
thought that they had 50 percent less buildable land
than they had. -

THE COURT: You can answer it more affirmatively
that none of the parties ever contemplated anvthing like
that. -

AMR. HUTT: Np; but they contemplated total dis-
aster either from a regulatecry point of view of Zrom
& == when I say "regulatory point of view;“ +he plates
were the plates and they were coming in with this and
that.

t didn‘'t have to be wetlands. It could have been
something else where =— that we had to satisiy that
this could work.

For instance, the road network. None of these
plans that were submitted on any of the plates talked
about how the traffic was goinc to be handled.

S jua/iir.c =R, Mazinke, C.5.cR.
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In fact, part of the deal was traffic would go

into on prel:iminary approval if we couldn't establish
that the roads could take it, then we'd have to build
less. It only got us the right to go to the maximum.

The Planning Board was not obligated to give us

the maximum if it didn't make good planning sense or
violate the regulation.

SQ; it's alwavs contemplated by these developers.

Ours is around 6}000.

THE COURT: By the developers vou said?

MR; HUTT: And by the Town.

THE COURT: 2and that there might be a total dis-
aster and none of this would take place or 50 percent
wouldn'*t take place.

MR; HUTT: It was alwayvs contemplated that none
oI them might take place in terms of economic con-
Citions.

TEE COURT: I am talking about because cf wetlands.

MR. HUTT: Obviously.

THE COURT: Obviously there is no cuarantee in
economics. -

The market might not be there or whatever.

MR. BUTT: Exactly.

THE COURT: . But in terms of the nature of wetlands

or of that nature, that was never contemplated. They

gud'iz‘rg K. cMazinke. C.S.cR.
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never contempiated total disaster in that respect.

MK. HUTT: No, that's correct.

THE COURT: Because they wouldn't have settled
in the face of that if they knew it.

MR. HUTT: Well, you see, that's a subjective
judgment that you are making. —

THE COURT: Well -~

MR. HUTT: -- without proofs; without ﬁearing.

THE COURT: Who rules upon the Court to make a

. Judgment both with respect to newly discovered evidence

and also what was in the contemplation of the parties.
Both of those have to be madg; and I have got to say
there is no case I have ever been involved in in which
I was more equipped to make the judgment than in this
case, even all of my involvement in everything that
led up to this settlement.

It's much different when vou are making that

~

kiné of judgment in a jury setting. Ten vears on the

bench I have never set aside a juryv verdict on a motion

fior & new trizl. I have never set aside —

MR. EUTT: You want to change that philoscphy
when it relates to judges either?

. TEE COURT: JIt's a somewhat éifferent setting when
‘you are in & non-jury posture ané heve been intimzately

inveclved, as you are forced to be, in Mount Laurel

-
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cases in the excrutiating negotiations leading up to
the settlement.

MR. HUTT: Your Honor =-—-

THE COURT: So, the Court had a unique knowledge
of what the parties were after in this case.

MR. HUTT: Well, let's take it on that premise.

Do I take the Court to mean that the dgvelopers
would have settled if they knew that their fate was

dependent upon the other developers' performance?

. Are you making that judgment?

THE COURT: I don't have to make that judgment.

MR. HUTT: That's what the problem in the contract
is.

Our obligations to the Town are being met. We
have a2 right -- and they said if we meet our obligaticns
they will give us their obligztions.

ané now the Cour: is saying; ané +hey are saying,
ané you are agreeing with them; that if some third
party didn't meet their obligation, then they can
breach the contract with us. That would be true if it
was & joint contract.

TEE COURT: Seg;.you are saying that I am saying
that; ' What vou want to chéracterize as my ruling will
meei the result that ycu want to reacb; but I am not
going to let yvou do that.

gua/ifg R Mazinke, .&5.2R
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What I characterize as my ruling is contained in
this transcript, and I guess if you want to supplement
it by my letter of December lst which attempted to make
it clearer to you, I would incorporate that as well.

MR. HUTT: When I was in law school they say when
the law is on your side, bank on the law. When the
facts are on your side, bank on the facts. And when
neither is; bang on the table. And I choose to sit
down.

THE COURT: Anybody else? Plaintifi?

ME. STARK: Your Honor, we join in Woodhaven's
motiop; and we also ask the Court to reconsider its
rejection of our cross-motion without explanation.

THE COURT: Okay.

MR. CONVERY: ' May it please the Cour;; Jerome
Convery on behalf of the Township of Cld Bridce.

" Your Homor, I have heard the argument of Mr, Hui:
for approximately one hour.

I submit there has been no mention ¢f anyv new law.
He has not broucht forth any new facts.

The ornly new Zacts in this case are that M-.
Norman is no longer the Planning Board tto:ney; I am
no longer the Township Attorney.

MR. HUTT: Can vou imagine if they lesi, your

Honor?

. fo_. .
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MR. CONVERY: I don't think it has any bearing on
the motion.

THE COURT: I think it's also very ungrateful.

MR. NORMAN: We thought so.

MR. CONVERY: I would submit on the basis of the
papers previously filed.

THE COURT: Okay. I had a little opinion written
up'here that I was going to read; but I really don‘'t
think it's necessary to do it.

I would only indicate that I am not going to
address what I consider to be, and I don't say this
critically —- if the words sound harsh;,don‘t intend
them that way —— either recharacterizations or mis-

characterizations of the Court's position. If I

- started to do that, it would take much oo long.

I don't want to sound defensive about this, but
Zor purposes ci any kppellate review that would occur,

I am simply nct going toc adéress what I consider to be

. statements in these papers that improperly characterize

the Court's ruling.

I have already pcinted out one which is a rather
obvious inconsistency, the Court is criticized fox
stating that the plaintiffé admit that the plats are
no longer.fiable and yvet the Court basec that in part

orr Plaintiff Woodhaver's explicii, express, unambiguous

-
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admission in its brief prior to the hearing of this
motion that they admitted "up front" that the plats
in light of the additionzl wetlands encountered are no
longer viable designs.

There is an additional statement that the Court
indiscriminately lumped together both plans, and at
page 1l Woodhaven cites the transcript; that is; at
page 11 of its brief, cites the transcript at pages 113

through 116 stating references were only made to O & Y's

"plans and not Woodhaven's.

That's clearly not so just looking at the tran-
script wherein the Court cites the Woodhaven report
which the transcript refers to as February ZBth; 1987;_
and probably the Court misspoke rather than the tran-
script being mistyped. ! It's actually. '86.

But in any event;_the Court was at that very point
in the transcript referring to the Woodhzvern report as
well.

There areva number oI instances which I could
catalog .were it necessary to o so.

in addition, it just should be pointed out; I
think; that the plaintiff has reallv completely changed
the basis of its argument fiom>the Zirst time arouné;
that is, the plaintiff  Woodhaven. -

_r Initially, the plaintiff had azrgued that ncthing

o Tuditr =R, Mazinke, ¢S5,
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was ever written in stone; that the Blue Book gave the
plaintiff the right; but not the obligation; to build |
according to the settlement, and all the defendants
bargained for was a lower fair share number, a lock
step commercial and residential development and four
dwelling units per acre.

Now, the plaintiff's approach is totally different
but equally persuasive.

Frankly, it seems to f£it within the language of
the Michel case which Judge Kraft decided; and then
the rule for reconsideration was thereafter amended.

Now;‘the argument is that it was wxitten in stone,
very'muchusp;Aand'that itts independently binding as it
was written.

But in any'event;_those apparent inconsistencies
or mischaracterizations in the brief reallyv don't
2ffect me. ' I simply stand by what I saiﬁ; both in the
opinion portion cof this transcrip:t starting somewhere
zround page 85 and throughout the entire crzl argument
which I think made evideri, I thought made evident what
the Court's position was.

Woodhaven may have had scme independent rights
regaréing developmentel approvals ané so forth;_but it
was both develcpmentes for whatever they could jointly
cfigr which induceé these plaintiffs to settle.

jua'iz‘é’ R Mazinke, 2S8R
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I would stand by what the Court said in that

regard as well as the law that's cited in the decision.

So, I remain dissatisfied that if I made a mistake,
I will compound it by affirming that mistake. I con-
tinue to £eel about this case as I did then; and that
is, that I was not happy about the decision that I had
to reach in terms of the ultimate beneficia;y of low
income housing, but you have to do what you have to
do, and it's quite clear to me that I had to reach
the result that I did.

~ So, the motion for reconsideration; or whatever it

is properly denominateﬁ; is deniecd.

-All right. Counsel can submit an order if you
would like. -

MR. CONVERY: I will o it on behalf of the Town-

ship of 0ld Bridge and send copies to a1l counsel,

TEE COURT: Thank vou.

Mr.. ETTT: Thank vou.

MS. STARK: Thank you. !
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