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PROCEDURAL HISTORY

This matter involves consolidated Complaints seeking
relief from the Township of 01d Bridge et al for its failure to
comply with the Mount Laurel obligation to provide a realistic
opportunity for the Township's fair share of low and moderate
income housing pursuant to So. Burlington Cty. NAACP v. Mount
Laurel Twp. 92 N.J. 158 (1983) (Mount Laurel II). Three
Complaints were filed against the Township of 0ld Bridge, et
al. (Urban Leaque of Greater New Brunswick et al v. Mayor and
Council of the Borough of Carteret et al. C-4122-73; O & Y 014
Bridge Development Corp v. Township of 014 Bridge et al,
L-009837-84 P.W.; and, Woodhaven Village, Inc. v. Township of
0l1d Bridge et al, L-036734-84 P.W.). All three matters, then
pending before the Honorable Eugene D. Serpentelli, A.J.S.C.,
§0ught similar relief. That 1is, the land - development
regulatioﬁs of the Township of 0ld Bridge should be invalidated
and revised to provide a realistic opportunity for the
construction of the Township's fair share of low and moderate

income housing. The trial court granted partial consolidation

-1-



of the Woodhaven matter and the O & Y matter with the Urban
League matter (See, Order entered July 2, 1984, Pa 1 to 3 and
Order entered August 3, 1984 Pa 4 to 6). Said consolidation by
the trial court granted Woodhaven the right to participate in
the ordinance revision process, the right to assert a builder's
remedy pursuant to Mount Laurel II and the right to prosecute
and defend appeals..

After approximately two years of litigation and
settlement negotiations the case was settled by agreement of
all parties. Said settlement is embodied in an Order and
Judgment of Repose entered by the Hon. Eugene D. Serpentelli,
A.J.S.C. on January 24, 1986 (Pa 7 to 17) which order
incorporated a Settlement Agreement (Pa 18 to 43) together with
appendices.l Pursuant to joint motions of defendants
Township of 0l1d Bridge and 0ld Bridge Township Planning Board,
the aforesaid Order and Judgment of Repose was vacated by Order
entered by the Hon. Eugene D. Serpentelli, A.J.S.C. on October
6, 1987 (Pa 44 to 45). That Order of October 6, 1987 also
transferred the Township's Mount Laurel issues to the Council

on Affordable Housing. On or about October 15, 1987, plaintiff

1 Said Order and Judgment, Settlement Agreement and
appendices are hereinafter referred to as the Settlement
Document. This bound document is approximately 200 pages and,
due to its length, is not included in Appellants' appendix.
Separate copies of same are provided to the Court with this
Brief.



Woodhaven moved for reconsideration of the Order entered
October 6, 1987. Said Motion for reconsideration was denied by
Hon. Eugene D. Serpentelli, A.J.S.C. by Order entered April 21,
1988 (Pa 46 to 47).

Woodhaven Village appeals the Order of October 6, 1987
and the Order of April 21, 1988 (A-4335-87T3). This appeal was
brought within the 45 day period provided by R.2:4-1(a) which
was tolled by the filing of the Motion for Reconsideration
pursuant to R.2:4-3(e). O & Y also appeals the Order of
October 6, 1987 (A-4572-87T3). Urban League also appeals the
Order of October 6, 1987 as well as the Order denying
reconsideration entered April 21, 1988 (A-4752-87T3). See
Notice of Appeal of Woodhaven Village, Inc. (Pa 48 to 56);
Notice of Appeal of Q & Y (Pa 51 to 62); and, Notice of Appeal
of Urban League (Pa 63 to 66). Urban League is now known as
Civic League.

Woodhaven moved this Court for an Order consolidating
the three above referenced appeals by Notice of Motion dated
November 18, 1988. Said Motion was granted by this Court by
Order of the Honorable James M. Havey entered December 23, 1988
(Pa 67 to 68).

Written request was made by Woodhaven and granted, for a
thirty (30) day extension of time for the filing of Appellants’

Brief from February 6, 1989 to March 8, 1989. (Pa 69 to 70).



INTRODUCTION

This brief is submitted in support of Woodhaven's appeal
of the Orders of the Hon. Eugene D. Serpentelli, A.J.S.C.
entered October 6, 1987 (Pa 44 to 45) and April 21, 1988 (Pa 46
to 47) which Orders reopened the settlement achieved and
approved by Judge Serpentelli on January 24, 1986 (Pa 7 to 17)
after a full Mount Laurel compliance hearing. The within
appeals are of grave import, both to the lower income housing
population which would be served by the settlement and to the
interests of the two developers, Woodhaven Village, Inc.
(hereinafter "Woodhaven") and O & Y 01d Bridge Development
Corporation (hereinafter "O&Y").

If the lower court is not reversed and the Township were
to receive the relief it seeks, the Township would be relieved
of any obligation to construct lower income housing during the
period of repose from Mount Laurel attacks. The properties
owned by Woodhaven and O0O&Y, which have had economic value
attached to them as a result of the zoning established by the
court settlement, would be vulnerable to a rezoning at very low

densities.



From an historical perspective, the Township's motion
creates a sense of deja wvu. As early as 1971, during the
formative stages of the emerging Mt. Laurel doctrine, 014
Bridge (then known as Madison Township) strenuously urged the
court to rule that considerations of flooding, drainage and a
desire to protect wunderground water supplies provided a
rationale for the Township to escape any obligation to permit
lower income housing. Qakwood at Madison, Inc. v. Tp. of
Madison, 117 N.J. Super. 11, 17 (Law Div. 1971). Similarly,
municipal fiscal concerns, such as encouraging nonresidential
ratables and avoiding increased municipal service costs .as a
result of higher density housing, were asserted as putative
defenses to inclusionary zoning. 117 N.J. Super. 15, 18. Both
claims were rejected by Judge Furman as insufficient grounds to
skirt the Township's constitutional duty to facilitate housing
for all sectors of the regional community.

The Supreme Court affirmed the findings and holdings of
the trial court, specifically addressing the sharply limited
availability of environmental defenses:

"Ecological and environmental considerations were

also advanced by the municipality in Mount Laurel

to justify large lot zoning throughout the

township. We point out there that while such

factors and problems were always to be given
consideration in zoning (see 3 Williams, American
Land Planning Law 66.12, pp. 30, 34-35 1975),
‘the danger and impact must be substantial and very
real (the construction of every building or the
improvement of every plot has some environmental
impact) ~-- not simply a makeweight to support

-5-



exclusionary zoning measures or preclude
growth***' 67 N.J. at 187" Oakwood at Madison, 72
N.J. 481, 544-545 (1977).

Furthermore, the Supreme Court expressed its impatience
with the failure of this municipality to respond both timely
and adequately to the demands of the law. The Court ordered
very specific direct relief to be carried out “"with the

reasonable dispatch appropriate to the age of this litigation":

Consideration bearing upon the public interest,
justice to plaintiffs and efficient judicial
administration preclude another generalized remand
for another unsupervised effort by the defendant to
produce a satisfactory ordinance. The focus of the
judicial effort after six years of litigation must
now be transferred from theorizing over zoning to
assurance to the zoning opportunity of least cost
housing. 72 N.J. at 552-553.

It is indeed ironic that a full decade later, after

multiple judgments invalidating the municipality's zoning,

there is still no resultant low income housing. The Township
continues to fence and parry and to assert the self same manner
of "defenses" it unsuccessfully presented sixteen years ago.
There has been no tangible result from the multiple court
directives.

The strategy of the Township in bringing the Motion to
Set Aside the Settlement is clear. It did not seek a
modification of the settlement judgment predicated upon newly
known facts. Rather the Township intended, if successful on

the trial court motion to set aside the settlement, to gain a



transfer to the Council on Affordable Housing in order to claim

a zero lower income housing obligation. (See Letter of Thomas

Norman to Hon. Eugene D. Serpentelli, A.J.S.C. dated May 30,
1986 (Pa 71 to 72). The effect would be to render the many
years of litigation, expenses, study and analysis, and repeated
court orders a nullity.

The true reasons for the unwillingness and arrant
failure of the Township of 0l1d Bridge to abide by clear
directives of the courts over the past decade and a half may
never be clearly laid before this Court. They 1lie in the
shifting sands of the local political will and are obscured by
different rationales expoused by different planners, public
officials and their attorneys over the many years. However,
the result of these efforts from the Township's perspective has
been success. The Township has successfully avoided‘the actual
construction of lower income housing. If this Court does not
reverse the trial court, the Township will succeed once again.
The New Jersey Supreme Court has addressed this failure to
build lower income housing directly. In its discussion of the
case of Urban League of Greater New Brunswick v. Borough of

arte » 142 N.J. Super. 11 (Ch. Div. 1976), as part of the
overall consolidated Mount Laurel cases, our Supreme Court
held: "If, after eight years, the judiciary is powerless to do
anything to encourage lower income housing in this protracted

litigation because of rules we have devised, then either those



rules should be changed or enforcement of the obligation

abandoned." So. Burlington County N.A.A.C.P. v. Mount Laurel
Tp., 92 N.J. 158, 341 (1983). We believe that the reasoning of

the Supreme Court is as sound today as it was in 1983.



STATEMENT OF FACTS

Woodhaven owns a 1,455 acre tract of land located in the
Township of 0Old Bridge. O & Y owns a 2,640 acre tract of land
located in the Township of 01d Bridge. In or about 1984
Woodhaven and O & Y filed separate 1lawsuits challenging on
Mount Laurel grounds the validity of the Township's 1land
development‘regulations. Those suits, eventually consolidated
with the Urban League matter, were settled after extensive
negotiations among the parties under the supervision of the
Court-appointed Master. All parties “fully settled" all
issues, 1including those concerning affordable housing. The
settlement was entered by this Court on January 24, 1986,
following a full-scale compliance hearing, during which a
motion by the Township to transfer its Mount Laurel issues to
the Council on Affordable Housing was denied. The Township did

not appeal that denial.

1. The essence of the settlement among the parties,
which settlement was embodied in the Settlement Document, was
follows:

a) O & Y was permitted to build up to 10,560

units on its 2,640 acre tract. Ten (10%) percent of those



units (i.e., 1,056 units) were to be set aside for low and
moderate income housing. O & Y was also permitted to build
certain industrial/commercial development. (See, Settlement
Agreement, V-A.l1l and V-C) (Pa 29 and Pa 36).

b) Woodhaven was permitted to build up to 5,820
units on its 1,455 acre tract. Ten (10%) percent of those
units (i.e., 582 units) were to be set aside for 1low and
moderate income housing. Woodhaven was aléo permitted to build
certain industrial/commercial development. (See, Settlement
Agreement, V-A.2 and V-C.5) (Pa 29 and Pa 38).

c) At the time of settlement; the existing land
development ordinance permitted Woodhaven (and similarly O & Y)
four units per acre density.' The parties settled on the basis
of four units per acre. Therefore, the developers received no
density bonus even though the settlement required a ten (10%)
percent Mount Laurel Set Aside.

d) The Urban Leaque plaintiff benefited by the
settlement in that the Township's Mount Laurel Fair Share
number was set and the mechanism by which that fair share
number was to be satisfied was established.

e) Defendants benefited by the settlement in
three ways: First, the trial court granted a judgment of
repose from further Mount Laurel suits against the Township.
Second, the Settlement Document allowed for a reduced fair

share number of 1,668 units (Pa 8) from approximately 2,400
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units. Third, defendant Township satisfied its fair share
number without granting density increases from its existing
land development ordinance.
£) The Settlement Document contained a
Woodhaven Settlement Plan (See, Settlement Document, Appendix
C, Plate B and Plate B-1). The Settlement Document also
contained an O & Y Settlement Plan (See, Settlement Document,
Appendix C, Plate A and Plate A-l1). The Settlement Document
specifically contemplated Planning Board review of these
Plates. 1In addition, the Settlement Document contemplated that
Planning Board review would result in approval, denial or
modification of the Plates, and, further provided for specific
procedures to be followed upon any of these three
contingencies. (See, Settlement Agreement V-B.3). At the time
the settlement was entered all parties thougﬂt that the Plates
were workable, however, workability was to be established
before the Planning Board during public hearings. (Appendix A
to Settlement Agreement-A.13 Concept Plan Apbroval Hearings).
During the March/April 1986 Planning Board hearings on
solely the O & Y Plates (i.e., Plates A and A-1), the
proceedings were delayed in order for O & Y to obtain from the
U.S. Army Corps of Engineers a determination of the extent of

wetlands on the O & Y tract. It was subsequently determined
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that approximately 1,459 acres of O & Y¥'s 2,640 acre tract were
wetlands (approximately 56%). T100. 2 O & Y originally
contemplated 14 acres of Wetlands. The Planning Board hearings
were terminated.

During the March/April 1986 Planning Board hearings on
solely the Woodhaven Plates (i.e., Plates B and B-1), the
proceedings were delayed in order for Woodhaven to establish
the extené of wetlands on the tract as defined by the U.S. Army
Corps of Engineers. (USACOE) For the purposes of the trial
court hearing on defendants' motion to vacate the settlement,
the parties stipulated that 490 acres of Woodhaven's 1,455
acres were wetlands. (approximately 30%). T100. Woodhaven had
originally contemplated approximately 200 acres of Wetlands.
The USACOE subsequently confirmed that Woodhaven's tract
contains 401 acres of wetlands. (approximately 28%). The

hearings on the Woodhaven Plates were terminated.

Y] Transcript references in this manner refer to the
transcript of Defendant's Motion to vacate the Final Judgment
and settlement heard before Judge Serpentelli on September 14,
1987. Transcript references to the April 13, 1988 transcript
of plaintiffs"’ motion for reconsideration appear as
(Reconsideration T19) for example.

12~



In December 1986 defendants moved to set aside the Order
and Judgment of Repose entered January 24, 1986 (i.e.,
Settlement Document) and to transfer the entire matter to the
Council on Affordable Housing (COAH). Defendants' motion was
grounded in R.4:50-1. That is, the newly discovered evidence
and/or mistake of fact as to the extent of v‘vetlands precluded
defendants from obtaining certain alleged benefits such as
commercial development, a golf course on the O & Y tract and a
roadway system.

Prior to the hearing on the defendants' motion, the
court appointed master, Carla Lerman, resigned and the court
appointed George Raymond as substituted master.

On September 14, 1987 defendants' motion was heard by
Judge Serpentelli. During the hearing, Judge Serpentelli
questioned the master, George Raymond, as to how. "the plan" had
been modified. (At that time O & Y had submitted a plan
revised to account for the additional wetland acreage. The
Master and the Court at that time, had not seen a Woodhaven
plan revised to account for the additional wetland acreage).
The master stated inter alia, that "this plan was very
different from "the plan" incorporated into the settlement."
(T95-22 to T99-8). (Note: Just prior to the September 14, 1987
hearing, O & Y had submitted both to the Court and to the
Master, a plan revised to account for additional wetlands

acreage. During the hearing, this plan was displayed on an
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easel and questions were asked and answered with specific
reference to this plan. The Court, as of this hearing date,
had not seen a Woodhaven plan revised to account for additional
wetlands acreage.)

The trial court decision granting defendants' motion to
set aside the settlement is found in an oral opinion at T99 to
T129. (Order entered October 6, 1987 Pa 44 to 45). The Court's
opinion relies upon mutual mistake of fact and newly discovered
evidence pursuant to Rule 4:50-1(a) and (b) respectively.
Judge Serpentelli ruled that the extent of the Wetlands affects
a material aspect of the settlement; that is, the ability of O
& Y and Woodhaven to build the planned development as depicted
in the Plates or at least some reasonable facsimile thereof.

(T107-19 to T108-3).

2. Further, a request for modification of the Order
and Judgment of Repose on the basis of Section III-A.3
(Reopening Clause) of the Settlement Agreement (Pa 25) was
denied. The Court took the following view of the reopening

clause:

The reopener provided in relevant part for
modification, based on impossibility of
performance. Clearly, performance is as initially
contemplated, is no longer possible, yet at various
-- as various parties have argued, modifications
were contemplated because of the size of the
project and the fact that it would take 20 years to
build.
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What might happen to the market and what
regulations might come into play which would affect
its ability to perform, were really what was
covered by the reopener agreement as has been
argued by the plaintiffs here.

It would be disingenuous to argue that the parties
contemplate having to totally revise the plans
before any approvals were received.

Really, what is proposed is not a modification, but
it is a brand new plan. Both developers admit the

plans designated as Plates A and B are no longer
viable due to the magnitude of the change and in
light of what the Court believes the parties
reasonably intended, given the circumstances at the
time the reopener clause does not cover the
situation. (Emphasis added)
(T126-6 to T127-2)
The foregoing analysis of the Reopening Clause requires that
the reopening clause was meant to cover a situation where the
change in a plan constitutes a modification as opposed to a
“wholesale" brand new plan. Woodhaven was never granted an
opportunity during the trial court proceedings to present a
factual comparison of Woodhaven's original Plates B and B-1
with plates which had been revised to account for the increase
in wetlands area. The purposes of such a factual comparison
would. have been to demonstrate that Woodhaven's revised plan
was not a wholesale brand new plan, but rather a plan modified
within the contemplation of the parties.

The Trial Court vacated the judgment as to both O & Y

and Woodhaven based upon an assumption as to Woodhaven which

Woodhaven never had the opportunity to prove true or false.

The Court's assumption is as follows:
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Woodhaven did not submit for the Court's review a
new proposal, but clearly even though they state
they will still provide the full build-out.

Due to the fact that they have at least twice the
amount of wetland they believed they had, they must
be proposing a significant modification of their
plan.

(T115-7 to 12).

In addition to the foregoing holdings, the trial court
rejected Woodhaven's argument that Woodhaven should be severed
from O & Y if the judgment were to be vacated because of the

vast amount of wetlands on O & ¥'s property. The trial court's

entire discussion as to severability is as follows:

Lastly, the plaintiff Woodhaven did argue that if
the settlement is vacated as to O & ¥, it need not
be vacated as to Woodhaven for the reasons which I
have stated, perhaps, in too much length.

The defendant is entitled to a vacation as to both
plaintiffs. The settlement with respect to the two
parties is totally inter-related and
inter-dependent.

The defendant was 1induced to settle with two
parties, based upon the total package because of
what each could contribute towards an integrated
development.

Therefore, the vacation will apply to both of the
plaintiffs.

All right. Counsel can submit an order.

MR. NORMAN: Thank you, your Honor.
(T128-22 to 129-12).
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Since the trial court's rulings were based upon an
assumption that Woodhaven could not build its development as
originally proposed and since the trial court gave Woodhaven's
argument for severance short shrift, Woodhaven moved for a
reconsideration and rehearing. Prior to the hearing on the
Motion for Reconsideration and Rehearing, attorney for
Woodhaven and Judge Serpentelli exchanged correspondence
(Letter from Stewart M. Hutt to Judge Serpentelli dated
November 18, 1987, Pa 73 to 74 and Letter from Judge
Serpentelli to Stewart M. Hutt dated December 1, 1987, Pa 75 to

77). In its letter of December 1, 1987 the Court stated:

*** Having received your letter of November 18, I
am satisfied that there is no reason for this
motion to be heard. The court was entirely aware
that Woodhaven was a completely independent
proiject. Furthermore, the court assumed for the
purpose of the motion, that the Woodhaven project
would not be substantially reduced due to the
wetlands problem which existed in O0Old Bridge.
Notwithstanding that fact, the court expressed
clearly on the record that the Woodhaven project
was an integral part of the overall settlement and
could not be separated from O&Y. Based on that
fact, I can see no reason asserted by you for
reconsideration.

I await your further response. **x
(emphasis added) (Pa 75 to 76).

The December 1, 1987 letter from Judge Serpentelli was
specifically incorporated into the record herein.

(Reconsideration T39-1 to 4).
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Since the assumptions upon which the trial court based
its decision had not been tested and since there were no proofs
submitted as to whether the O & Y and Woodhaven plans were
integrated, Woodhaven went forward with its motion for
reconsideration and rehearing. The trial court denied that
motion. (Order entered April 21, 1988, Pa 46 to 47).

During the colloquy at the hearing of the motion for
reconsideration and rehearing the trial court made it
abundantly clear that the court's order vacating the settlement
was based upon an assumption that Woodhaven's project would not
be substantially reduced by wetlands and that, even so, the

settlement must be vacated as to all parties. To wit:

MR. HUTT: And if there was any doubt about that,
we would have had Mr. Raymond in Court here this
morning, because, frankly, as I started to say on
your letter to me of December 1lst, 1987, you in
effect are saying you don't care whether it was a
different plan or not because you say, having
received your 1letter of November 18th -- get my
letter out for November 18th -- "I am satisfied
that there is no reason for motion to be heard."”

The Court was entirely aware that Woodhaven was a
completely independent project. Furthermore, the
Court assumed for purposes of the motion that the
Woodhaven project would not be substantially
reduced due to the wetland problem which existed in
014 Bridge.

Notwithstanding that fact, the Court expressed
clearly on the record that the Woodhaven project
was an integral part of the overall settlement and
could not be separated from O & Y.

Based on that fact, I could see no reason asserted
by you for reasonable condition.
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So, you in your mind, because of my 1letter of
November 18th, I think -- have you got it there?
There was a copy that I sent to Raymond --

THE COURT: Yes. In other words, yes, your
November 18th letter is attached to my response to
you.

At the oral argument we did not have the extent or
scope of possible wetland impact on Woodhaven for
sure, although there were representations made,
estimates, guesses, and they are referred to in the
record rather clearly.

Basically, what I was saying was I didn't care.
MR. HUTT: Exactly.

THE COURT: It could be fully buildable as far as I

was concerned. It could be fully buildable in
accordance with the plan that you gave to the Town,

nd nonethel I rul ha h ment shoul
be vacated.

(Reconsideration T15-19 to T17-5). (emphasis added)

The trial court has made clear that it assumed that Woodhaven's
Plan, revised as a result of additional wetlands, did not
substantially differ from the plan proposed in the Settlement
Documents (Reconsideration T23-2 to T24-2).

In summary, the trial court ruled that even if
Woodhaven's Settlement Plan (Plates B and B-1) were unaffected
by the additional wetland acreage, the Settlement Judgment must
be set aside as to Woodhaven because the Woodhaven Plan was, in
the view of trial court, integral to the O & Y Plan (Plates A
and A-1) which O & Y plans were found to be no longer viable.

The trial court erred and must be reversed because

Woodhaven never had an opportunity to address the issue of
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whether the O & Y and Woodhaven plans were inter-dependent
and/or integrated. The record below is void of any showing

that the "two plans" were intended to be "one plan".
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LEGAL ARGUMENT
POINT I
THE TRIAL COURT ERRED SINCE EQUITABLE AND

PUBLIC POLICY REASONS STRONGLY ARGUE
AGAINST THE REOPENING OF THE SETTLEMENT JUDGMENT

In Department of The Public Advocate v. The New Jersey
BPU, 206 N.J. Super. 523 (App. Div. 1985), the Appellate

Division noted that "second thoughts are entitled to no weight
as against our policy to favor any settlement.... Subsequent
events which should have been in the contemplation of the
parties as possible contingencies when they entered into the
contract will not excuse performance." 1Id. at 530.

If the trial court is not reversed the Township will get
another bite at the apple. The Township had been sued on
exclusionary zoning grounds by the Urban Leaque (1973), by the
developers of Oakwood at Madison [See Oakwood at Madison, Inc.
v. Madison Tp., 117 N.J. Super. 11 (Law Div. 1971)], by O&Y in
1981 and by Woodhaven and O&Y in 1984. The Township,
ostensibly in .good faith, settled each of these lawsuits by
agreeing to modify those portions of its land use regulations
which made it impossible to construct affordable housing. The
result of these 16 years of 1litigation, however, is that no
such affordable housing has been constructed in 0ld Bridge.

Furthermore, if the trial court's decision is not reversed,
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there will continue to be no construction of affordable housing
in 01ld Bridge.

In 1984, the Urban League moved to enforce its rights
under the earlier (pre-Mount Laurel II) settlement of its 1973
case. 014 Bridge had failed to rezone in accordance with that
decision. Further, under the "consensus methodology" set forth
in AMG Realty Co. v. Warren Tp., 207 N.J. Super. 388 (Law Div.
1984), the Urban League and the Township agreed that the
Township's fair share obligation would be 2,414 affordable
housing units (Court Order entered July 13, 1984). As part of
its "quid pro quo” in the July 1984 settlement, the Township
received some credits for units which had been developed in
1980. Thus, the July 13, 1984 Court Order contained an
agreement by ©01d Bridge Township to provide realistic
opportunities for the construction of 2,135 affordable housing
units. (Pa 78 to 81)

As a result of intensive bargaining among the parties in
the present suit, the Urban League agreed to a reduction to the
Township's affordable housing obligation to 1,668 units.
(Order and Judgment of Repose and Settlement Agreement (Pa 7 to
17)). This reduction of its obligation (to 1668) induced the
Township to enter into the settlement. At the time of the
compliance hearing, the Court carefully examined the number and
accepted it.

Indeed, as Mr. Convery, then Township attorney,
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commented at the proceedings of January 24, 1986: *“I think all
parties agree that the figure in the order represents the
obligation of 1,668 units for the next six years following
entry of the order.” (pp. 7-9 of the transcript of the
compliance hearing (Pa 82 to 85)).

Based upon the COAH fair share numbers £for Old Bridge
(approximately 417 units), the Township requested (and was
successful in) reopening the case, transferring tﬁ the Council
on Affordable Housing and evading its obligations -- all on the
basis of second thoughts and clearly outside the settled law of
the State. |

It is instructive to read the certification of Eugene
Dunlop, provided by the Township At{:orney in support of the
trial court Motion (Pa 86 to 94). At numbered paragraph 7 of
Mr. Dunlop's certification, it is quite clear that one of the
major reasons why the Township accepted the settlement of
January 24, 1986 was that it was convinced that the settlement
offered the best solution to its affordable housing obligation,
and that the 1,668 number was.the "best deal" it was likely to
achieve. The fact that another administrative agency with a
different emphasis later proposes a lower "fair share" number
than that accepted by the Township in a f£inal judgment is
legally irrelevant.

It should also be pointed out that at the January 24,

1986 compliance hearing, the Township brought a motion to
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transfer the case to COAH. That motion was denied on the
grounds that the case was settled and there was nothing to
transfer. The Court noted that "the town does intend this to
be a cqmplete and final settlement of all 1litigation..."
(Transcript of Compliance Hearing\of January 24, 1986, p.80 (Pa
95 to 97)), which specifically included the litigation brought
by Urban Leagque to obtain "realistic opportunities"” for the
construction of the agreed-upon 1,668 units of affordable
housing.

The Township entered into an agreement based on the
facts as they existed at the time of the agreement. Faced with
the possibility of having to build over 2,000 affordable
housing units, the defendants jumped at the chance to reduce
this figure to 1,668 units. Now, as the result of COAH's
determination of only 417 units in 0ld Bridge's fair éhare, the
defendants seek to breach their agreement in order to further
reduce the number of affordable housing units to be built in
01d Bridge. '

Therefore, the trial court erred since the vacation of

the settlement is contrary to the law and policy of this State.
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POINT II

THE TRIAL COURT ERRED IN FAILING TO
APPLY THE "REOPENING CLAUSE" TO
MODIFY THE AGREEMENT AMONG THE PARTIES

The Reopening Clause (III-A.3 of the Settlement

Agreement) (Pa 25), sets forth the following:

III-A.3 Reopening Clause

Any party to this Agreement upon good cause shown,
may apply to the Court for modification of this
Agreement based on a modification of law by a Court
of competent jurisdiction, a subsequently enacted
state statute, a subsequently adoped administrative
regulation of a state agency acting under statutory
authority, or based on no reasonable possibility of
performance. (emphasis added)

The trial court analyzed the above guoted Reopening
Clause and found same to be inapplicable to the issues raised
by defendants motion to vacate the settlement judgment. That

analysis is found at T125-18 to T127-2 as follows:

With this in mind I return to the reopener clause
and whether it covers the present situation.

In the landmark case of Tessmar v. Grosner 23 N.J.
193 (1957), Chief Justice Vanderbilt said, "In the
quest for the common intention of the parties to a
contract, the court must consider the relations of
the parties, the attendant circumstances and the
objects they were trying to obtain.

An agreement must be construed in the context of
the circumstances under which it was entered into,
and it must be accorded a rationale meaning in
keeping with the express general purpose.”

At page 201.
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The reopener provided in relevant part for
modification, based on impossibility of
performance. Clearly, performance is as initially
contemplated, is no longer possible, yet at various
-- as various parties have argued, modifications
were contemplated because of the size of the
project and the fact that it would take 20 years to
build.

What might happen to the market and what
reqgulations might come into play which would affect
its ability to perform, were really what was
covered by the reopener agreement as had been
argued by the plaintiffs here.

It would be disingenuous to argue that the parties
contemplate having to totally revise the plans
before any approvals were received.

Really, what is proposed is not a modification, but
it is a brand new plan. Both developers admit the
plans designated as Plate A and B are no longer
viable due to the magnitude of the change and in
light of what the Court believes the parties
reasonably intended, given the circumstances at the

time the reopener <clause does not cover the
situation.

As the above quoted ruling reveals, the trial court interpreted
the Reopening Clause to allow for modifications of the
Settlement Agreement based upon impossibility of performance
and that performance herein is no 1longer possible (T126-6 to
12). Further, the trial court found that since totally new
plates were proposed, as opposed to modified plates, the
reopening clause does not apply to the facts here (T126-18 to
T127-2).

The trial court erred in the above analysis. The court

incorrectly assumed that Woodhaven would be unable to perform
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pursuant to the Settlement Document without adopting a "brand
new plan”, There were no proofs before the court on this
issue. Woodhaven never had the opportunity to demonstrate that
its plan could be modified and still be both viable and within
the contemplation of the parties. Since the trial court ruled
that a modification of the Plates (as opposed to an
evisceration of the Plates) would invoke the terms of the
Reopening Clause, the trial court should have given Woodhaven a
chance to prove (and the Master a change to analyze) whether
Plates B and B-1l were modified or eviscerated by the existence
of additional wetlands. Therefore, this Court must reverse the
trial court and, at a minimum, require a hearing on this issue.
Woodhaven's site is approximately 1,455 acres. Plates B
and B-1 in the Settlement Document were designed at four (4)
units per acre for a total of 5820 units taking into account
approximately 200 acres of wetlands. The U.S. Army Corps of
Engineers has confirmed that Woodhaven's property contains
approximately 401 acres of wetlands. (Tl1l15-7 to 12, wherein the
trial court recognized that Woodhaven's wetland acreage is
approximately twice the amount set forth in Plates B and B-1).
Woodhaven therefore has an additional 200 acres of wetlands
which represents approximately 13.7% of the site. As a frame
of reference, the settlement agreement and the Plates provide
for variations as high as 20%. (See Plate B-1 and Appendix C

of Settlement Agreement C206). The trial court, had it
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properly addressed this issue, «could have modified the
settlement agreement slightly to allow for a modification of
Plate B and B-1 which was contemplated by the parties. For
example, 200 acres of additional wetlands multiplied by a
density of four (4) units per acre yield 800 1less units.
Certainly, Woodhaven's plan is only "modified” and not
devastated by a reduction in units from 5820 units to 5020
units.

The trial court did not give Woodhaven a factual hearing
on the issue of modification. The trial court assumed that
since 0 & Y was wiped out by Wetlands so must be Woodhaven.

This was clearly in error.
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POINT IIT
'THE TRIAL COURT FAILED TO PROPERLY AND FAIRLY
ADDRESS WHETHER WOODHAVEN'S DEVELOPMENT PLAN
HAD BEEN SUBSTANTIALLY MODIFIED.

The trial court has overlooked the true nature of
Woodhaven's revised plan in that the revised plan (even with
additional wetlands acreage) still gives defendants all that
was promised.

Generally, the trial court simply "lumped" Woodhaven's
revised plan with that of O & Y, thereby assuming that, due to
increased wetlands acreage, Woodhaven's development would be
unable to provide the benefits promised by Woodhaven to
defendants. The transcript of hearing on Motion to Vacate
Judgment (September 14, 1987) is replete with examples of
findings which are incorrectly presumed to apply to both
Woodhaven and O & Y. For example:

1. RAYMOND TESTIMONY: During 9oral argument of

Defendant's Motion to Vacate and Transfer, the Court questioned
the Master, George Raymond (T95 to T99). At that time
everyone's attention was directed at a certain map on an easel
in the Courtroom. The map on the easel to which everyone's
attention was directed and to which Mr. Raymond's state&ents
were focused is entitled “"Community Plan, Olympia & York

Planned Development, Township of 0ld Bridge, Middlesex County,
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N.J.", dated September 9, 1987 and prepared by Sullivan Assoc.,
O & Y's Planner. This plan was not received by Woodhaven until
the morning of the day of oral argument (September 14, 1987).
Same could not have been received by the Master any sooner (if
received at all by the Master prior to oral argument).
Further, the Court did not have the opportunity to review the
plan to which Mr. Raymond's comments were directed (Tl1ll-4 to
14) ., The Court's decision hinged upon a plan that the Court,
the Master and the parties either never reviewed or only had
hours to review before the hearing. Throughout the Court's
questioning of George Raymond and throughout Mr. Raymond's
responses, there are references to "the plan" (T96-4); "this
plan" (T96-6); “the plan is a sound plan" (T97-19); "When you
say it is very different, in what respect do you find it
different" (T97-23 to 24); and, "the plan" (T97-25). Further,
there is a generalized reference to open space design (T96-25
to T98-16) and to commercial uses (T98-17 to T99-8). A REVIEW
OF THIS TRANSCRIPT SECTION REVEALS THAT NO SPECIFIC FINDINGS
ARE MADE WITH REGARD TO WOODHAVEN. WOODHAVEN'S PLAN IS SIMPLY
LUMPED WITH THE O & Y PLAN AND ASSUMED TO BE SUBSTANTIALLY
CHANGED.

Also, the trial court indicated that the Court had
several months earlier requested the parties to supply Mr.
Raymond with sufficient information for him to judge the scope

and extent of the modifications involved (T95-9 to 15).
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Woodhaven takes issue with this statement since Woodhaven was
never requested to supply documentation to the Master directed
at the scope and extent of modifications to the original
Woodhaven plates nor was the Master charged with the duty to
judge the scope and extent of the modifications. Woodhaven
supplied the Master with documentation of the continued
developability and viability of the Woodhaven site (even with
the wetlands). See, letter from Stewart M. Hutt, Esq. to
George Raymond dated August 31, 1987, (Pa 98 to 103).
(Woodhaven had submitted to the Master a revised Plate B and
revised Planning report; Woodhaven was prepared to submit a
revised plate B-1). Woodhaven focused upon whether its land
could still be developed with a "good"” plan and did not address
whether the new plate constitutes a substantial change from the
original piate.

Moreover, all parties, including defendants, believed
that the issue béfore the Court was whether the developers
could bﬁild a "well planned” development and not whether the
developers' new proposals represented substantial changes from
the original plans. For example, the Township attorney in his

letter reply brief dated Augqust 11, 1987, stated that:

The main point here is that the extent of the
wetlands clearly indicate that we are dealing with
environmentally sensitive land, and that it would
be a manifest injustice to force the Township of
0old Bridge, and its residents, to accept
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development which would negatively impact on the
land in question, and constitute extremely poor
planning.

Clearly, everyone was focusing on the "good planning" vs. "bad
planning" issue while the Court decided the motion on the
"substantial change" issue.

The trial court decided the motion to vacate on the
issue of "substantial modification" of the plates. Woodhaven
was not afforded an opportunity to be heard on that issue.

That 1is why Woodhaven requested a rehearing and
reconsideration. The trial court erred in denying Woodhaven's
Motion for Reconsideration and Rehearing by entering the Order
of April 21, 1988 (Pa 46 to 47). If Woodhaven had been
requested to supply documentation as to why Woodhaven's revised
plan provides the same benefits as the origiﬁal plan, Woodhaven
would have had an opportunity to comply. However, under the
circumstances, the Court made substantial findings and reached
weighty conclusions as to Woodhaven without the benefit of the
relevant facts.

2. THE_COURT further stated:

Woodhaven did not submit for the Court's review a
new proposal, but clearly even though they state
they will still provide the full build-out.

Due to the fact that they have at least twice the
amount of wetland they believe they had, they must

be proposing a significant modification of their
plan.

This review of the various changes was undertaken
to illustrate the extent of change now proposed and
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to consider the same in light of the requirements
of the rule under which the defendants move, that
the new evidence be such as would have changed the
result.

It is clear that the plans are greatly changed.
Mr. Raymond indicated in our brief discussion on
the record that this is a very different plan, and
in the Court's judgment it appears to be of such a
magnitude as would compel the Court to conclude
that it could have and would have changed the
result.

(T115-7 to 23). (Emphasis added)

The trial court never requested the parties to submit
documentation directed at the issue of comparing original plan
against revised plan for determination of substantial
"modification."” (as distinguished from “developability").
Therefore, the trial court overlooked material matters of
fact. The transcript makes clear that, with regard to the
magnitude of the changes and the benefits lost, the Court was
addressing only the O & Y plan, not Woodhaven's Plan. The
lower court repeatedly makes reference to "the February 1986

plans"” and the "May 1987 plans" (T115-3 to 6). These are O & Y

plans. There are no Woodhaven plans with these dates. The

Court states that it did not have the revised Woodhaven plan
for review. Clearly, if the trial court did not have the
revised Woodhaven plan, it must have been referring only to the
revised O & Y plan in ruling that a sﬁbstantial change has
occurred. |

It 1is incorrect to assume that because Woodhaven's
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wetland acres have doubled, Woodhaven would Be unable to
deliver the benefits for which the defendant's bargained.
Further, the reference to Mr. Raymond's testimony shows that
the trial court never distinguished the Woodhaven plan from the
O & Y plan. Mr. Raymond was undoubtedly referring only to the
O & Y plan when he concluded that the "plan" is substantially
changed. Clearly, as will be set forth below, the plates were

intended to be and are independent.

3. THE COURT stated:

The parties contemplated that there would be a
reduction, but they didn't contemplate that there

would  Dbe a reduction in half the proposed

development which would result in a wholesale

modification of the plan even before, by the way

the first approval was granted.
(T11l6-9 to 14) (emphasis added)
The foregoing quote clearly refers to the O & Y plan and not
the Woodhaven plan since it was O & Y's site that was reduced
in half by Wetlands acreage and not the Woodhaven site.
Woodhaven's plan, revised as a result of the additional wetland
acreage does not show any reduction in the proposed development
and does not show whoiesale modification. The revised plan is
substantially similar to the original plan embodied in the
Plates B and B-1. Woodhaven should have been afforded the
opportunity to prove this true.

4, THE COURT stated:

The magnitude of the change, and particularly at

the very initial step of development in the Court's
opinion results in a totally new plan, be it
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appropriate, be it sound planning, it is not what
we have when we began and it is not in any sense
truly comparable to what we have when we began.

(T124-13 to 18) (Emphasis added)

Again, the Woodhaven revised plan is not a substantial change
from the original plate and Woodhaven is entitled at the very
least to a hearing on whether Woodhaven's Plates have
substantially changed.

5. THE COURT stated:

Really, what is proposed is not a modification, but
it is a brand new plan. Both developers admit the
plans designated as Plates A and B are no longer
viable due to the magnitude of the change and in
light of what the Court believes the parties
reasonably intended, given the circumstances at the
time the reopener clause does not cover the
situation.

(T126-21 to T127-2).

In fact, the Woodhaven Plates are viable with only slight

modification (the nature of which was in the contemplation of
the parties at time of settlement). Woodhaven should have been
given an opportunity to prove this to the trial court.

The foreqgoing represent examples of how Woodhaven's
revised plan was assumed, by the trial court, to be a
substantial modification from 1its original plan, how that
assumption was in large part due to the fact that an individual
analysis of the Woodhaven plan was not made, and how the

Woodhaven plan was "assumed guilty by association" with the O &

-35-~



Y plan. Based upon the foregoing overlooked matters, Woodhaven
respectfully requests this court to reverse the Order of
October 6, 1987 (and the Reconsideration Order of April 21,
1988) with respect to Woodhaven.

As argued above, the issue with regard to vacating the
Order and Judgment of Repose reduces to whether or not
Wbodhaven'é Plates have substantially changed so as to prevent
the benefits for which the defendants bargained. Woodhaven's
revised Plates submitted to the court prior to the rehearing -
have not substantially changed from the original and the
revised Plates provide the defendants with all benefits
promised by Woodhaven. The problem is that Woodhaven never had
the benefif of a fair hearing because the trial court
qungfully assumed Woodhaven's Plates to be substantially
changed.

Moreover, the Master has neither reported upon nor
testified as to the issue of whether Woodhaven's revised Plates
constitute a substantial modification from the original
Plafes. (i.e., whether or not, a Woodhaven plan, revised as a
result of wetlands acreage provides the Township with the
benefits of its bargain with Woodhaven) The Court agreed,
questioning whether the plaintiffs are in a position to fully
inform Mr. Raymond (T95-22 to 24) and whether Mr. Raymond is in
a position to definitely state how the "plan has been modified”

(T96-2 to 5). Such a report or testimony by the Master as to
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the Woodhaven facts with regard to this issue is a crucial
matter which the trial court has overlooked. Inasmuch as the
trial court has overlooked (and failed to conduct a hearing on)
Woodhaven's ability to perform pusuant to the Settlement
Document, Woodhaven respectfully requests this Court to reverse
the trial court.

There is no factual record establishing the 1likelihood
of nonperformance by Woodhaven. The trial court stated
specifically, "I am not going to get into testimony.” T97-22.
But Woodhaven is entitled to a hearing on the facts. Woodhaven
and O0ld Bridge are in direct conflict on Woodhaven's ability to
perform in accordance with the Settlement Agreement. When
there are “diametrically opposed contentions of fact,” a
hearing is appropriate. Hallberg v, Hallberg, 113 N.J. Super.
205, 273 A.2d 389, 391 (J;mpp. Div. 1971). Hallberg was a
post-divorce matrimonial dispute in which the parties had
vastly different versions of their financial status. The
parties moved for modifiéation of théir property settlement
agreement. The trial court decided their motions on the basis
of depositions and affidavits. The Appellate Division

reversed, stating:

The Court should have set the matter down for a
plenary hearing and taken oral testimony. * * *
Whenever there is presented to the Court a motion
to modify the terms of a judgment and the motion
makes a prima facie showing that the moving party
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is entitled to relief and there are contested
issues of facts, the motion should not be disposed
of by affidavits, answers to interrogatories and
depositions. There should be a plenary hearing,
the trial court must find the facts both subsidiary
and ultimate and ‘'state its conclusions of law
thereon.' R. 1:7-4. 273 A.24

To the same effect is Miller v. Estate of Kahn, 140 N.J. Super.
177, 355 A.2& 702, 706 (App. Div. 1976). 1In Miller, an assault
case, the plaintiff successfully appealed the trial court's
order denying her' motion to set aside a dismissal prev}iously

entered upon a stipulation; the court, relying on Hallberq,

said:
Should contested issues of relevant fact develop,
the matter should not be determined on affidavits,
but a plenary hearing should be afforded 355 A.24
at 706. :
See also, Tancredi v, Tancredi, 101 N.J. Super. 250, 244 A.24

139 (App. Div. 1968) (another post divorce matrimonial dispute)
in which the Court emphasized the need for oral testimony when
there is a genuine issue as to the material facts. 244 A.2d4 at
140-141. Hallbergq, Miller, and Tancredi all support
Woodhaven's position that a full hearing on the facts was
necessary before the trial court could render judgment vacating

the Settlement as to Wbodhéven.
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POINT IV

THE TRIAL COURT ERRED IN REFUSING TO LEAVE THE
SETTLEMENT JUDGMENT UNDISTURBED WITH REGARD TO WOODHAVEN
VILLAGE, INC. EVEN IF SAME WAS VACATED AS TO O & Y

The lower court wrongfulkf—rejected Woodhaven's argument

that the settlement could be vacated solely as to O & Y and not

as to Woodhaven:

Lastly, the plaintiff Woodhaven did argue that if
the settlement is vacated as to O & ¥, it need not
be vacated as to Woodhaven for the reasons which I
have stated, perhaps, in too much length.

The defendant is entitled to a vacation as to both
plaintiffs. The settlement with respect to the two
parties is totally inter-related and interdependent.

The defendant was induced to settle with two

parties, based upon the total package because of

w i w in
development.

Therefore, the vacation will apply to both of the
plaintiffs.

(T128-22 to T1l29-10) (emphasis added).

The trial court rested the above ruling on the assumption
that: (A) defendants' settlement with Woodhaven is totaliy
"interdependent® and ”interrélated' with defendant's settlement

with O & ¥; and, (B) that defendants were induced to settle
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with the two plaintiffs based upon what each plaintiff could

contribute towards an "integrated development.®

The trial" conrt had the power to vacate the judgment
with regard to O&Y and to maintain the status quo with regard
to Woodhaven. The trial court erred in refusing to recognize
this. There is no requirement that a vacation of a judgment as
to one party necessitates similar treatment to the other
parties.

Although no New Jersey case deals explicitly with the
subject, there are a number of jurisdictions which permit the
vacation of a judgment "as to less than all of the parties
against whom it was rendered.” 46 Am Jur 24 844 and cases
cited therein. 1In State of New York, Hewlett v. Van Voorhis,
187 N.¥.S. 533 (Sup. Ct. App. Div. 1921) the Court held that
the dismissal of an action against one defendant did not vacate

a judgment against a second defendant, saying:

The rule [is] that where a judgment consists of
distinct parts so separate and independent in form
and nature as to be easily severed, and each is, in
fact, a distinct adjudication, on appeal an
adjudication not affected by error may be affirmed
and an adjudication affected by error may be
reversed . . .
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quoting City of Buffalo v, D.L, 7 W. R. Co., 176 N.¥Y. 308, 68
N.E. 587 (1903). See also Gilbert v. Stanton Brewery, Inc.,
295 N.Y. 270 272 (C.A. 1946), allowing severance where there is
error of law underlying one judgment.

An Illinois court also recognized the power to set aside
a judgment as to fewer than all the parties. Handley v, Unarco
Industries, Inc., 463 N.E. 24 1011, 1016, 124 Ill. App. 34 56
(1984). Also rejecting the unitary judgment rule are Mau v,
Unarco Industries, Inc,, 481 N.E. 24 1207, 1209, 135 Ill. App.
3d 736 (1985) and Chmielewski v, Marich, 2 Ill. 24 568, 119
N.E. 2d& 247, 251 (1954). Altogether, some 22 jurisdictions
permit the Court tﬁé power of partial wvacation. See,

Annotation,

More of Multiple Parties, 42 A.L.R. 2d 1030, 1033-34 (1955).

Thus, the general rule as to the effect of vacating part
of a Judgment and the efficacy of the remainder of the Judgment
is well set forth by the Supreme Court of 1Illinois in

Chmielewski, supra. as follows:

We hold, therefore, that when a judgment or decree
against two or more defendants is vacated as to one
of them, it need not for that reason alone be
vacated as to any of the others, and should@ not be
vacated as to any of the others unless it appears
that because of an interdependence of the rights of
the defendants or because of other special factors,
it would be prejudicial and inequitable to leave
the judgment standing against them.

From the above, it can be seen that there has to be a
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factual examination to determine whether Judgment must be
vacated in whole or can be vacated in part. An analysis of the
facts and documents in the instant case show that there is no
interdependence of the rights of the Township or prejudice to
the Township if the Judgment was vacated against O&Y and not
against Woodhaven, for the following reasons:

1. The fact of the matter is Woodhaven's Mount Laurel
lawsuit is a separate and independent 1lawsuit from O&Y's
lawsuit, including having separate Docket numbers, that were
convsolidated only for the purposes of convenience. In other
w_ords. the two developments and the two developers were not
suing as a "unit”, or as some type of joint venture with an
overall development plan.

2. Page 2 of the Settlement Judgment (Pa 9)
specifically provides separate Mount Laurel set asides f;:r each
plaintiff, to wit: 260 units for Woodhaven and 500 for O&Y.

3. There are separate and distinct land use plates
for each developer, to wit: Plates A and A-1 for O&Y, and
Plates B and B-1 for Woodhaven. |

Moreover, page 2 of the Judgment (Pa 9) prow}ides for
separate hearings for each set of plates for each developer.

4. Page 12 of the Settlement Agreement (Pa 29) sets
forth different vesting for respective 1lands of the two
developers and refers to separate "Map 1" for O&Y and "Map 2"

for Woodhaven, and allows for each of them respectively to
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acquire additional lands (out parcels) from time to time, as
shown on said respective maps.

5. Page 3 of the Settlement Agreement V-B.3a. (Pa 20)
describes each developer's respective rights to develop their
lands in accordance' with their respective settlement plans
(Plates A & B). It is significant that sub-paragraph b. of
V-B.3a (Pa 30) states:

The Planning Board shall issue its decisions on
Plates A and B simultaneously ....

Nowhere does the Settlement say, as it could have saigd,
that if one developer's plan were unsatisfactory, the other
developer could not proceed. In fact, the contrary Is true.
The Settlement Document provides explicitly for the situation
at hand. For example, sub-paragraphs C & D of said Section
specifically provide that the Planning Board could approve one
developer's plate and at the same time reject another
developer's plate, in which case, the developer whose plate was
rejected could go through an “appeal®” process. Moreover,

V-B.3b. (Pa 31) specifically provides, inter alia:

...the developer or developers whose plate are
approved by the Court may immediately thereafter
submit development applications in accordance with
the procedures set forth in the attached appendices
to the Township Planning Board for its review and
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approval each time any of the 1lands within the
Plates are proposed for development;....

Again, it is important to note that the right of a
particular developer to proceed is not dependent on the right
of the other developer to proceed.

6. As to commercial development, there is a specific
provision as to Woodhaven, (Settlement Agreement V-C.5 (Pa
38)), which provides that it shall have the right to construct
on 73 commercial acres, conditioned wupon satisfying the
requlatory standards set forth in the Appendices. Moreover,
there are site specific provisions that relate éolely to O&Y
(Settlement Agreement V-C.l1 to V-C.3) (Pa 36 to 37).

Thus, it can be seen that whether or not O&Y can build
in accordance with the Settlement Document, either because the
Settlement Judgment is vacated as to O&Y, or because of
physical impossibilities, or for any other reason, there is no
reason why Woodhaven shouldn't get the "benefit of its baréain“
and be allowed to proceed with its development, in accordance
with the terms of the Settlement Document, including, but not
limited to, all the specific standards set forth therein, such
as the construction of sewer and water systems, infrastructure,
etc.

(The converse, of course, would be true for O&Y if for
some reason Woodhaven never proceeded with the construction of
its development. and O&Y was in the position to proceed with

its construction).
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From the other point of view, there has been no action
by any of the plaintiffs, including the Urban League, to set
aside the "benefits of the Township's bargain”. To wit: the
Township will still have a Judgment of Repose against Mount
Laurel suits, even if this Court affirms the vacation of the
Settlement Judgment as to O&Y, because the wapshig obtained
this benefit in its settlement with Woodhaven.

In short, there is nothing in the Settlement Judgment or
Settlement Agreement which states that if one developer does
not proceed, for whatever reason, that the other developers'
rights are affected. To the contrary, the Settlement Judgment
and Settlement Agreement treats each developer separately,
albeit, in many respects they are treated in a similar manner.

The lower Court erred in that the Settlement Judgment as
to Woodhaven should not be vacated even if it is vacated as to
O&Y since the two developers (i.e., Woodhaven and O&Y) struck
separate bargains with defendants.

The rule of Chmielewski v, Marich, 2 Ill. 24 568, 119
N.E. 24 247 (1954) is followed in the great majority of

jurisdictions which have considered the issue:

We hold, therefore, that when a judgment or decree
against two or more defendants is vacated as to one
of them, it need not for that reason alone be
vacated as to any of the others, and should not be
vacated as to any of the others unless it appears
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that because of an interdependence of rights of the
defendants or because of other special factors, it
would be prejudicial and inequitable to leave the
judgment standing against them. 119 N.E. 24 at 251.
(Emphasis added.)

See also, Annotation,

Lo One or More of Multiple Parties, 42 A.L.R.2d@ 1030, 1033-34

(1955). In the instant case, there is no "interdependence of

rights® of O & ¥ and Woodhaven. No harm accrues to O & ¥ if
the judgment is left standing as to Woodhaven. Nor does any
harm accrue to 0l1d Bridge, which will get what it bargained for.

The judgment and stipulation may be viewed as a
contract. T122-24 to T123-7, citing Stonehurst at Freehold v,
Ihe Township Committee of Freehold, 139 N.J. Super. 311, 313,
353 A.2d 560 (Law Div. 1976). See also Jannarone v, W.T, Co.,
65 N.J. Super. 472, 476-77, 168 A.2d 72 (App. Div. 1961). The
contract, however, is not joint, as the trial courf appears to
have believed, but gseveral. It is the several nature of
Woodhaven's contractual rights which justifies the vacation of
the judgment only as to O & Y.

Numerous cases have defined “several®. In Hughes v.
Thurman, 213 Md. 169, 131 A.2d 479 (1957), the plaintiff was
one of three consultants. who had an oral personal services
contract with the defendant. These three, Fenneman, Norris and
Thurman, rendered services; only one, Thurman, sued. The Court

stated:
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[tlhe considerations furnished by Fennerman, Norris
and Thurman were quite distinct. Primarily,
Fennerman was the defendant's counsel . . . .
Norris was an expert advisor . . . . and Thurman
might be briefly described as a contact man seeking
to develop new business. Id. at 483.

The defendants argqued that their liability was to the three
jointly, and not to any one plaintiff individually. The court
in Hughes relied on Section 128 of the Restatement of Contracts
which specifies that if the parties have not otherwise
expressed én intention then the “rights are several if the
interest of the obligees in the performance of the promise are
distinctf" 131 A.2d at 482. That court cited Williston on
Contracts (section 325 at 942-43) as authority for the rule
that “"where the consideration furnished by obligees is several,
their interests may prima facie be regarded as several and not
joini;, if other features of the contract do not clearly
conflict with this interpretation.” 131 A.2d at 483. Applying
Hughes, the interests of Woodhaven and O & Y would be several
because they are “distinct” and the consideration “furnished"”
was separate. Woodhaven undertook separate obligations which
were clearly defined in the Settlement Document.

In Becker v, Kelsey, 9 N.J. Misc. 1265, 157 A. 177
(1931), the Supreme Court reviewed a motion to strike the
answer in a dispute over a three-party contract for the sale of

property. The property was the subject of a foreclosure action
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by the Summit Building and Loan Association, a non-party to the
contract, but a plaintiff along with Becker. Becker agreed to
bid on the premises. Margulies agreed to accept a second
mortgage. Ludwig and Kelsey agreed to buy the premises from
Becker, and@ execute a mortgage to Summit. Ludwig and Kelsey
refused to perform. Becker and Summit sued. The defendants
answered that Margulies had covenanted jointly with Becker and
was & necessary party to the action. 'i:he» Court stated:

"...[Wlhere a contract assigns to each of several parties his

several duties

the contract in so far as such parties are concerned is
several.® 157 A. at 190. (Emphasis added.) As in Hughes,
supra, Becker asserts that "where the consideration furnished
by obligees is several and not joint, the interest of the
obligees may, prima facie, be regarded as several and not
joint." Id. Compare the situation in Alpaugh v, Wood, 23
N.J.L. 638, 23 A. 261 (1891) in which Alpaugh and Magowan
employed Wood and Barlow "to superintend and manage the
manufacturing part of the business of said pottery . . . taking
entire charge of the works ...” 23 A. at 261. The plaintiffs
sued for breach of contract. The defendants argued “"that the
obligations imposed upon them by this contract are not joint,
but several only." 23 A. at 262. The Court found that the

contract was joint:
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This covenant does not assign to each of the

defendants his §gvgrgl duties, nor requlre from
either the exercise of skill and diligence in any

spec:.al department of the work, b_g&_b_:,g_d.s_bg_t_b_tg.

business . . . 23 A. at 263. (Emphasis added)

In the instant case, Woodhaven and O & Y have not undertaken
any ioint obligation that "binds both®. Their obligations are
spelled out separately and g;_léng:h. Their enterprises are
separate and distinct and neither 1is responsible for the
obligations of the other. This is obvious from a reading of
the Settlement Judgment and.Settlemeot Agreement.

In Anderson v, Nicholg, 107 A. 116 (Vt. 1919),
defendant, apparently a private individual engaged in the
transmission of electricity, promised the eight plaintiffs (in
gng__sgnhsaon) to pay them for electrical hook-ups on a
transmission line but refused to pay the plaintiffs their pro
rata shares of the hook-up fees paid by third parties. The
plaintiffs sued jointly. The defendant demurred, arguing the
plaintiffs should have sued sgzgxalix. The Court upheld the
demurrer stating that the interests of the plaintiffs were
several. The Court found that the contract did not require the
defendant to pay the sum specified to the plaintiffs, but binds
him "To divide it between them.™ (at 112 of 107 A.). The
consideration "moved separately."” The defendant's promise,

In legal
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consequence, it is a group of separate promises, and gives rise
to separate actions in favor of the several promises."
(Emphasis added) 107 A. at 117. In the instant case, 014
Bridge's promises are also joint in form, but several in
essence, giving O & Y and Woodhaven separate rights, including
the right to bring separate actions.

In McDurfee v, Buck, 174 A. 679 (Vt. 1934), the
plaintiffs, a father and son, each owned a separate farm and
agreed in what the Court determined was contractually a single
undertaking to supply lumber to the defendant. The plaintiffs
jointly sued. The defendant argued that the plaintiffs could

not sue jointly because the subject matter of the contract was

several. The Court stated:

Ordinarily, where the interests are joint, the
contract is joint; and where the interests are
several, the contract is several. The _interest
referred to is interest in the contract. TIhe

’ vi g, and it by no means
follows, in a case like this, that because the
interests in_ the lands involved are separate, a
joint recovery cannot be hand. It was easily
possible for the ©plaintiffs to ‘'pool their
interest*' -- to use the language of the trial court
-- and to treat the whole lumbering enterprises.

L - e o o 0' mo at 679_6805
(Emphasis added). '

)

The Court held there was a joint jinterest in the contract
because both the father and the son agreed between themselves

to "pool their interest.” The holding of McDurfee illumines
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the instant case by comparison. Woodhaven and O & Y have not
"pooled their interests” as was the case in McDurfee. Their
undertakings are separate, and quite distinguishable as
expressed in the Settlement Documents. For instance, an
arbitrary denial of a subdivision plan as to one, would not
have allowed the other to sue or have a cause of action because
of such denial. Moreover, it was clear to all parties that if
‘é decision was made by either developer not to build (for
whatever reason) this did not foreclose the right of the other
developer to build.

The general proposition has been well stated in Corpus
Juris Secundum:

When a several obligation is entered into by two or
more in one instrument, it is the same as though
each had executed separate instruments, although
they may all be for the same subject matter: and
consequently each obligation furnishes a several
cause of action. Even though several obligations
concern the same subject matter each obligee is
liable for his several promise, and cannot be held
for the others..."”

17A Corpus Juris Secundum, Section 352 Contracts, p. 345.

"This general proposition is applicable in the instant case.
The Settlement Documents do not tie Woodhaven's performance to
O & Y¥'s. The two are separate corporate entities with no
commonality of ownership or management. They own separate
tracts. They brought the instant litigation separately and at

different times. They entered into the Settlement separately
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and had different counsel. Each has an independent right to
sue for non-performance by O0l1ld Bridge. Hughes, Becker, and
Anderson, supra, when applied to the facts of the instant case,
clearly show that when the Settlement is viewed as a contract,
the contract is several in nature.

Woodhaven requests this court to reverse the trial
court's vacation of the entire judgment and give recognition to
the several nature of the contract. The trial court was
possessed with great £flexibility in exercising its equitable

powers, as Justice Heher recognized 50 years ago:

Equitable remedies are ‘distinguished for their
flexibility, their unlimited variety, their
adaptability to circumstances and the natural rules
which govern their use. There is in fact no limit
to their variety in application; the court of
equity has the power of devising its remedy and
shaping it so as to fit the changing circumstances
of every case and the complex relations of all the
parties.’ Pomeroy's Equity Jurisprudence, sec.
109. [S5th ed. 1941] ck

124 N.J. Eq. 403, 1 A.2d 425, 429 (E. & A. 1938)

’

See also American Association o Iniversi Professors

Bloomfield College, 129 N.J. Super. 249, 322 A.24 846, 859 (Ch.
Div. 1974);

Nicolaou, 206 N.J. Super. 637, 645 (App. Div. 1986); and

Sosanie v, Pernetti Holding Corp.,, 115 N.J. Super 409, 279 A.2d
904, 907 (Ch. Div. 1971). The triai court failed to adapt to

the specific circumstances, particularly the several nature of
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Woodhaven's contractual responsibilities and rights.

Equitable remedies should minimize harm to the parties.
"The relief itself must not be harsh or oppressive." §Stehr v,
Sawyer, 40 N.J. 352, 192 A.2d 569, 571 (1963). “Generally,
courts of equity are not wont to enforce contracts where
*enforcement * * * will be attended with great hardship or
manifest injustice . . . .* [Citation omitted]." Brower v,
Glen Wild Lake Co.,, 86 N.J. Super. 341, 206 A.2d 899, 904 (App.
Div. 1965). Nor should a contract be rescinded when that would
cause great hardship. Woodhaven, which c¢an substantially
perform its several obligatiéns, has relied on the Settlement,
expending its funds in an effort to fulfill its obligations,
and would be forced with incalcuable harms and losses, if the
defendants were not held to be obligated to stick by their
bargain. There is no reason that a mistake with regard to the
amount‘of 0 & Y wetlands should be used as justification for

depriving Woodhaven of the benefit of its bargain.

The O & Y plan and the Woodhaven plan are not an

integrated plan. An integrated plan, such as a Planned Unit
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Development, is defined by the Municipal Land Use Law as being
"developed as a single entity according to a plan* (N.J.S.A.
40:55D-6). See, also the Planned Real Estate Development Full
Disclosure Act which defines Planned Real Estate Development as
being offered pursuant to a common promotiomal plan and
providing for common elements in real property (N.J.S.A.
45:22A-23). The Woodhaven and O & Y developments are not being
developed as a single entity or pursuant to a common promotion
plan or have common elements. In fact, Woodhaven and O & Y are
direct competitors. The two developments are not an integrated.
plan but are independent.

Woodhaven's development plan can be built completely
independent of the O & Y development plan. The facts
supporting this conclusion are as follows:

a) Sanitary Sewer - The Woodhaven site was
intended to be and can be sewered whether or
not O & ¥ builds. Provision for sewer to the
Woodhaven property is governed by "Agreement
between the 0l1ld Bridge Township Sewerage
Authority (now known as 0ld Bridge Municipal
Utilities Authority) and Woodhaven Village,
Inc. and O & Y 014 Bridge Development Corp."
dated July 27, 1984.*

* The Sewer Agreement is a highly complex and technical
document of approximately 150 pages and has not been included
in Plaintiffs appendix due to its length.
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This agreement was no secret to the defendants.
The Township has had the Sewer Agreement since
July 27,1984. Same is referenced in the
Settlement, and members of the Township Council
were also members of the 0.B.M.U.A. at the time
of Settlement. Sewering the Woodhaven
development in the event the 0 & Y development
did not go forward, for whatever reason,

was specifically contemplated by the sewer
agreement. Section 1l and Section 12 of the
Sewer Agreement specifically address

this issﬁe and make clear, that one development
may proceed independent of the other. Section
11 and 12 provide that if Developer A is moving
forward with its development, thereby
necessitating certain sewer improvements,

and Developer B does not so need the sewer
improvements, then Developer A can force
Developer B to install the improvement.
Developer B is then reimbursed for costs of
installation whether or not Developer B ever
uses the sewer improvement. The essence of the
sewer agreement being that if one developer
builds and the other does not, the building
developer is not left hanging high and dry

for sewer improvements. (Pa 104 to 113)
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b) Water -- Potable water can be brought to
the Woodhaven site regardless of O & ¥'s fate.
Water distribution lines could be installed'’
in existing Rights-of-Way. (0 & ¥'s
property or O &xx'permission is not
required). The water distribution system for
Woodhaven can physically be accomplished
without O & ¥. For example, the parties
never contemplated that Woodhaven's water
would be drawn from a well or tower or water
system developed by O & ¥. Woodhaven's
water is completely independent of O & ¥'s
water. The overall issue of potable water
has not changed since settlement.
c) Planning -- Woodhaven's development
was not designed to depend upon the proposed
O & Y development for shopping centers,
industrial or office space or public purpose
areas or any other planning function. The
Woodhaven plan and the O & Y plan are no more
interrelated than any two developments which
happen ta be across the street for each other.
Whereas the Woodhaven plan has been characterized as
interrelated and interdependeqt with the 0 & Y plan, on closer

analysis one finds that the Woodhaven plan is actually a self
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contained, self supporting, independent development.

All the benefits of defendants*® bargain which the trial
court found were lost due to increased wetland acres relate to
the 0 & Y development and not the Woodhaven development.

The golf course which 1is lost was never pr-:omised by
Woodhaven (T8-23 to 24). An internal traffic network which
functioned independently of existing jinternal 1local roadways
was promised by O & Y. Woodhaven never made such a promise
since Woodhaven's site, as distinguished from O & ¥Y's site, has
no existing internal “thru-roads.” The employment center,
major malls to be built at the intersection of Routes 9 and 18,
and mid-rise buildings were all promised by O & ¥ and not by

'Woodhaven. '

While the Settlement Agreement provides site specific
prdvisions which require specific uses at specific 1locations,
these site specific requirements apply virtually only to O & ¥
(Settlement Agreement; v—c.1—-Ihdustria1/Commercia1
Development; V-C.2--Shopping Center Site; V-C.3-- Optional
Shopping Center Site; V-C.4~-Midrise Apartments). The only
possible site specific provision which applies to Woodhaven
appears in the Settlement Agreement at V-C.5 (Woodhaven

Commercial Development). Section V-C.5 provides that Woodhaven
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shall construct office retail, commercial and/or industrial
space on the 73 acres designated Commercial on its Settlement
Plan. Woodhaven can still provide the same number of
commercial acres in substantially the same location.

Woodhaven is entitled to a hearing on the issue of
whether Woodhaven can provide all benefits it promised in}the
settlement.

(iii) The parties did not bargain for an integrated
development,

There is no factual support for the conclusion that the
parties bargained for an integrated development. The record
herein is void of any proof as to whether the Woodhaven and O &
¥ developments were integrated. In fact, the trial court
simply assumed this to be so. The parties clearly did not
bargain for an integrated Aevelopment. There is not one single
reference anywhere in the Settlement document by word or idea
to: *interrelated®, *interdependent"” or "one package”.
Moreover, the Settlement Document does not even suggest the
idea of a 1linkage between the two developments. On the
contrary, the Settlement Document specifically contemplates one
project moving forward independently of the other.

' For example, suppose Woodhaven and O & Y independently
received Planning Board approval on development plans designed
in accordance with their respective plates. Thereafter, both

builders independently commence construction. Then, perhaps
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one, five or even twenty years later, for whatever reason, O &
Y ceases all construction and walks away from its development.
Meanwhile, Woodhaven has been and continues to develop its
site. Under these circumstances should Woodhaven be enjoined
from the continued development of its site? We think not.
Such a result would make Woodhaven responsible for O & Y¥Y's
failure to continue developing. Moreover, as the Settlement
Document anticipates a 20 year buildout, such a result would
force both O & ¥ and Woodhaven to become dependent upon their
competitor. Such a result would be ridiculous and clearly the
parties did@ not intend their respective settlements to be
dependent one upon the other. The trial court's ruling that
the settlements were integrated and interrelated was erroneous
and must be reversed.

Further, the Settlement Agreement specifically provides
that the Planning Board could approve the development plaﬂ of
one developer and deny the plan of the other developer, thereby
demonstrating that the parties did not bargain for an
integrated development but actually contemplated the

See,

Settlement Agreement, Section V-B.3 Approval Procedures which
provides for simultaneous action of the Planning Board which
Board could approve one plan and deny the other. Importantly,
the developer whose plan is approved would not be delayed by

the denial of the other developer's plan. That 1is, the
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developer whose plan is approved is entitled to proceed with
obtaining all further approvals and eventually building without
regard to the other developer's progress. (Settlement
Agreement V-B.3.b) Section V-B.3 further provides that if one
of the plates is disapproved, then a pfocedure is established
for review of a revised plate by the master and ultimately by
the Court. (Pa 31). The intention of the parties with regard
to the independence of each plan could not be more clear.

Moreover, there were other components of the defendants'
Mount Laurel compliance package besides set aside units from O
& ¥ and Woodhaven. Suppose that (because of wetlands or any
other reason) the Oakwood, Brunetti, Rondinelli, rehabilitation
and/or Senior Citizen component (Pa 9) of the package failed
completely. Would the settlement then be set aside as to
Woodhaven? Is Woodhaven's settlement with defendants
contingent upon all of the other compliance package components
being successful? The answers must be no! Woodhaven contends
it would not have settled if it were known that its fate hung
on the fate of O & Y (or, for that matter any other component
of the package). 1In light of the stakes involved, Woodhaven
needed to know for certain that the settlement was firm. There
is no way Woodhaven could have settled if Woodhaven knew the
deal was contingent upon all other parties doing what they
promised to do.

Defendants' may contend they would not have settled if
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the settlement was not contingent on O & ¥'s ability to
produce. The "subjective intentions" of either plaintiffs or
defendants are not capable of ascertainment. The only valid
test is an objective one. That is, what in fact did the
settlement document provide for in this eventuality? (As
pointed out above Section V-B.3 of the Settlement Agreement
requires only simultaneous *action”™ not simultaneous
approval.) The settlement document does not'ﬁake Woodhaven's
rights. and obligations contingent upon O & Y¥'s ability to
perform or vice-versa. Since the Settlement Agreement does not
provide for such a contingency, the trial court should not have
written a different agreement than that reached by the
parties. In effect, the trial court has rewritten the
agreement struck among the parties based upon unsupported
assumption that Woodhaven's plan was interrelated and
integrated with O & ¥'s plans.

The trial court concluded that ©“The settlement with
respect to the two parties 1is totally interrelated and
interdependent.” (T129-2 to T129-4.) This conclusion is not
-based on any language in the Settlement Document. The trial
court has in effect rewritten the Settlemeht, by indicating
that the performance of Woodhaven was contingent upon the

ability of O & Y to perform.
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It has been held that ®"[clourts cannot make contracts

' for the parties. They can only enforce the contracts which the

parties themselves have made. Kampf v. Franklin Life Ins. Co.,
33 N.J. 36, 43, 161 A.2d 717 (1960). Hartford Fire Ins. Co v,
Riefolo Construction Co., 161 N.J. Super. 99, 390 A.2d 1210,
1218 (App. Div. 1978). This Court has ignored this basic

principle. Moreover,

[alnd when the terms of a contract are clear and
unambiguous, it is the function of the Court ¢to
enforce it as written and not to attempt to make a
better contract for either of the parties. Id4. at
43, 161 A.2a 717. The Courts cannot insert
exceptions in a contract that the parties might
have done but did not do, nor relieve them £from
hardship i

their contracts. 390 A.24 1218. (Emphasis added)

There is nothing ar;tbiguous about the Settlement Document and
same does not need rewriting. Therefore, this Court must
reverse the trial court’'s rewriting it. If 0ld Bridge suffers
hardship, and Woodhaven does not believe the Township will,
then the Township should have bargained to avoid the hardship.

The parties did not contemplate that O & Y's development
would be contingent and dJdependent upon Woodhaven, nor that
Woodhaven's development would be dependent and contingent upon
0O & Y. That's why there were two separate sets of plates.
(i.e., Plates A and A-1 and Plates B and B-1).

Suppose that both Woodhaven and O & Y apply for
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approval. Woodhaven is approved and O & Y 1is denied (for
whatever reason). O & Y revises its plans and resubmits.
Meanwhile, Woodhaven is building vigorously and O & Y is not
for lack of approval. Could Woodhaven's right to build be set
aside because O & ¥ never satisfies the Planning Board? This
would be ridiculous. No lawsuit involving multiple plaintiffs
and/or multiple defendants would ever be comprehensively
settled since each party is resting its fate on the fate of
each of the others.

The lower court stressed that a consent judgment is a
contract with the sanction of the Court. Since the consent
judgment herein is in the nature of a contract (T122-24 to
T123-10), there must be mutuality of contract. The trial
court's ruling when read in light of the foregoing
hypotheticals does not provide for mutuality 6f contract.

The Township would never had entered the settlement if
plaintiffs had insisted that the O & Y and Woodhaven plans were
totally integrated, that if one plan. failed the other
automatically failed, and that defendants' Judgment of Repose
was conditioned upon the requirement that both 0 & Y and
Woodhaven go forward with development in accordance ﬁith the
plates. The Township viewed the Woodhaven plan and the 0 & Y
plan not as integrated but as independent developments each
contributing toward defendants' Fair Share obligation.

If defendants had truly bargained for the benefit of
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having both O & Y and Woodhaven building (i.e., an "integrated

plan”) then defendants «could have made the settlement

contingent on both developers building. For example, it is not

unusual for a developer to acquire by two separate coﬁtracts
with two separate vendors contiguous properties which the
developer intends to submit to the Planning Board for apprpval
as one integrated development (i.e., mutual roads, sewers, open
space, ﬁérkingf etc.) The developer can protect himself with a

clause in the acquisition contracts that if developer cannot

close title on one tract he doesn't have to close on the other

tract. Defendants never requested a clause making the
Settlement of each developer contingent on both developers

being able to perform (and plaintiff builders would never have
stood for it). The Settlement Document is a comprehensive,

fully negotiated document and the parties thereto did not
inclu@e (nor did defendants ever request) a contract clause
which would have made the performance of one plaintiff's

settlement contingent on the performance of the other

plaintiffs. The defendants never bargained for an integrated

plan. )

Woodhaven respectfully submits that the Woodhaven plan
can be developed independently of the O & Y development and
that the parties did not bargain for an integrated
development. Accordingly, Woodhaven requests this Court to
reverse the trial court's Order entered October 6, 1987 (and

Order entered April 21, 1988).
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POINT V
THE TRIAL COURT ERRED BECAUSE SETTING
ASIDE THE SETTLEMENT DEPRIVED WOODHAVEN
OF ITS BARGAIN WHILE THE TOWNSHIP
MAINTAINED THE BENEFITS OF ITS BARGAIN

The Settlement herein affected ‘the rights and
obligations of Woodhaven, O & ¥, the Urban League, lower income
families and defendants. Further, defendant's compliance
depended wupon Oakwood at Madison, Brunetti, Rondinelli,
rehabilitation. seniors citizen project and mandatory 10% set
aside £:om‘all other developers (Pa 9). In return for this
satisfactory compliance package, defendants received the
following benefits: 1) ’protect:i.on from future Mount Laurel
lawsuits, in the form of a Judgment of Repose; 2) reduction of
its Affordable Housing obligation from approximately 2,414
housing units to 1,668 wunits; and 3) resolution of its
Affordable Housing obligation without having to grant any
increased density bonuses.

The Township has had the benefit of repose since the
date of settlement (January 24, 1986). Therefore, the Township
received the consideration or benefits for which they bargained
(i.e. REPOSE). Completely vacating the judgment is unjust in
that the defendants get the benefit of their bargain but
Woodhaven does not (even though Woodhaven can live up to its
agrgement). Woodhaven 1is not getting the benefit of its

bargain and is getting an inequitable burden. Woodhaven is now
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foreclosed from continuing its builders remedy suit.

Now, assuming that O & Y's project as originally
proposed, or any reasonable facsimile thereof, 1is clearly
unbuildable, does that mean that all other rights and
obligations disappear? No, the deal was that if one party did
what it promised then that party is entitled to the benefit of
its bargain with the defendants (just 1like any other
contract!) Suppose Oakwood, Brunetti and/or Rondinelli or
anyone else could not build at all, does everyone else get
wiped out as a result? No, the trial court should have
modified the judgment relative to thé party who cannot perform
but still preserve the other parties®' bargains. This Court
should uphold the entire settlement except that aspect which
deals with O & Y since it is clear that O & Y cannot perform.
The remainder of the case, if any, could be transferred to COAH.

Wbodhaveh urges this Court to direct the trial court to
utilize its equitable powers and mold a creative remedy as
opposed to vacating the entire settlement thereby allowing
Woodhaven the benefit of its bargain since Woodhaven can

perform its cbligations under the Settlement Document.
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CONCLUSION

In 1light of the foregoing, Woodhaven respectfully
requests this_ Court to reverse the Order entered October 6,
1987 (and Order entered April 21, 1988). Woodhaven requests
that the Order and Judgment of Repose not be vacated with
regard to the Woodhaven settlement, that the Master be ordered
to report on the Woodhaven revised plan, and/or, that this
Court remand this matter for a factual hearing with regard to

the issues herein presented.

HUTT & BERKOW
ATTORNEYS FOR
WOODHAVEN VILLAGE, INC.

By:

EWART M. HUTT,’ ESQ.

Dated: March g , 1989

W0472A
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_Order Granting Partial Consolidation (July 2, 19
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HUTT, BERKCW, & CAKNKOWSK!
A PROFESSIONAL CORPORATION
459 AMEQY AVENUE
WOODBRIDGE, NEW JERSEY 07095
(201) 634-6400
ATTORNEYS FOR PLAINTIFF

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

MIDOLESEX COUNTY/

OCEAN COUNTY

(Mount Laurel II)

Plaintiff,

WOODHAVEN VILLAGE, INC.
a New Jersey Corporation

el N s’ s et N e Vet N o e s s

vS. DOCKET NC. L-0236734-84 P.HW.
Defendants,
CIVIL ACTION
THE TOWNSHI® Qf CLD ERIDGE
in the COUKTY OF MIDOLESEX, a&
muﬂic1pal corporation ¢f the ORDER GRANTING
ctete oF New cersey, ThI SART AL CCNSOLIDATION

[ 3B Bt

OF QLD BRIDGZ and tne PLA
BOARD OF THE TOWNSRIP OF
0LD BRIDSE

TOWNSHIP COUNCIL OF THE 70
NN

e et Wl e e P e

This matter having been opened to the Court by Stewart M.
Hutt, of Hutt, Berkow, & Jankowski, A& Professional Corporction,

attorneys for the Plaintiff, on an application for an Order
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.Greater New Bruynswick v.

C-4122-73), and for an Order requiring all discovery in the

Urban Lezdue Consoligatec case to be made available to

Plaintiff; the Court naving discussed this matter witn all

"counsel desiring to be nearc and gocod cause appearing for tne

6%-£;fs Order;

IT IS ON this AA 1984, ORDERED that:

i The within Gliduted with the
Urban League of Greater New Brunswick v. Carteret, et al.

action (Docket No. C-4122-73) solely as follows: in the event
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Court dete e: at U!3 8ricge Township's

regulations do not comply with Mount Laurel [I, then

Plaintiff, woodhaven Village, Inc., shail nave the rignt to

participate in the ordinance revision process before the Master

and before this Court; ana shall have the right to assert a

Builder's Remedy with respect to the property described in the

Com herein nd
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plaint heve the rignt to prosecute and/or

]
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gefend any zppeal his case.

2 Paragrach one (i), above, notwithstanding, Plaintiff
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Such consoligation is conditioned upon there being

no discovery between Plaintiff, wWwoodhaven Village, Inc., and
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other Jiscovery respecting 01d Sridge Townsnip in the

consglidated irban Lesggué cases shall pe made available to

Plaintiff, wooghaven Village, Inc., for inspection ana copying.
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Order Grant:.ng Partial Consolidation (August 3, 1984)

BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
(609)924-.0808

ATTORNEYS for Plainti{f O&Y Old Bridge

Development Corporation

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et al.,

Plaintifts,

Vo

. THE MAYOR AND COUNCIL of the

BOROUGH OF CARTERET, et al.,

Defendants,

Plaintiff
O&Y OLD BRIDGE DEVELOPMENT

CORPORATION, a Delaware
Corporation

Defendan:

THE TOWNSHIP OF OLD BRIDGE in the
COUNTY OF MIDDLESEX, a municipal

corporation of the State of New
Jersey, THE TOWNSHIP COUNCIL

OF THE TOWNSHIP OF OLD BRIDGE

and the PLANNING BOARD OF THE
TOWNSHIP OF OLD BRIDGE

TOs Jerome J. Convery, Esq.
P.O. Box 872
Oid Bridge, NJ 08857

Thomas Norman, Esg.
Jackson Commons
Suite A-2

30 Jackson Road
Medford, NJ 08053
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Cematt

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION/
MIDDLESEX COUNTY

Docket Nd. C-4122-73

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

MIDDLESEX COUNTY/

OCEAN COUNTY

{(Mount Laurel ID)

Docket No. L-009837-84 P.W.
CIVIL ACTION

ORDER
Granting Partial
Consolidation

Eric Neisser, Esq.

John Payne, Esq.
Constitutional Litigation Clinic
Rutgers Law School

15 Washington Street

Newark, NJ 07102

Bruce S. Gelber, Esq.

National Com. Against stcmnmatxon
In Housing

733 Fifteenth Street, N.W., Suite 102¢(
Washington, D.C. 2005
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This matter having been opened to the Court by Brener, Wallack & Hill,
Attorneys for Plaintif{, O&Y Oid Bridge Development Corporation, Thomas J. Hall,
Esq., EPPeéring in the presence of Deiendant, Jerome J. Convery, Esq. and Thomas
Norman, Esq. appearing; and in the presence of Plaintiff, Urban League of Greater
New Brunswick, Eric Neisser, Esq. appearing, and the Court having reviewed the
papers, affidavits and briefs or memorandum submitted and considered the arguments
of Counsel; and having made findings of fact and conclusions of law;

It is on this > day of abgz 1984:

Ordered that the cause of Plaintiff, Olympia and York/Old Bridge
Development Corporation be consolidated with the action of fhe Urban League
plaintiffs against the Township of Ol¢ Bridge, et. al. for the purpose of participating
in the ordinance revision process to the extent set forth on the record for the
purposes of complying with constitutiona! mandates enunciated in Southern

Burlington County N.A.A.C.P. v. Township of Mount Laurel, 92 N.J. 158 (1983).

It is further Ordered that Plaintiff, Olympia and York/Old Bridge
Development Corporation be consclidated with the Urban League plaintifis for
purposes of determining the appropriat_eness o'i awarding a builder‘; remedy in the
Township of Old Bridge, as requésted by Plainti{f, Clympia and York/Old Bridge
Development Corporation.

It is further Ordered that Plaintiff Olympia and York/Old Bridge
Development Corporation not be consolidated with the Urban League plaintiffs for
purpcses of determining Old Bridge Township's:

(@) housing region, or

(b) fair share of housing for persons of low and moderate income.

2=
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" It is further Org Zed that the Motion for-8Gmmary Judgment brou

Plaxnnﬁ Olympia a ork/Old Bridge Development Corpbration be

" heard’ befc?z){c:wn’ on Fnda)(ﬂuly/ﬁ at 10:00.

eduled to be

Serpentelh,

« g G wewmy o - =g QI . o L round

—__ MOVANTS' AFFIDAVITS DATED .

— CROSS-MOTION DATED

— MOVANTS' REPLY DATED
— OTHER

o®. *

- MOVANTS® BRIEF DaTED

MSWERSNG AFFIDAVITS DATED
SUBMITTED ON geHALF OF

e ANSWERING BRIEF DATED )
SUBMITTED O~ BFHALF OF

FILED BY
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Order and Judgment of Repose (January 24, 1986)

BRENER, WALLACK & HILL
2-4 Chambers Street
Princeton, New Jersey 08540
(609) 924-0808

Attorneys for Plaintiff

O&Y Old Bridge Development
Corporation

HANNOCH WEISMAN, P.C

4 Becker Farm Road

Roseland, New Jersey -
(201) 531-5300

Co-Counsel for Plaintiff

O&Y Old Bridge Development
Corporation :

URBAN LEAGUE OF GREATER NEW
BRUNSWICK, et. al.,

Plaintiffs,
v -

THE MAYOR AND COUNCIL of the
BOROUGH OF CARTERET, etal.,

Defendants,
and

O&Y OLD BRIDGE DEVELOPMENT
CORPORATION, a Delaware
Corporation,

and

WOODHAVEN VILLAGE, ING, a
New Jersey Corporation,

Plaintiffs,
V.

THE TOWNSHIP OF OLD BRIDGE in
the COUNTY OF MIDDLESEX, a
Municipal Corporation of the

State of New Jersey, THE TOWNSHIP
COUNCIL OF THE TOWNSHIP OF
OLD BRIDGE, THE MUNICIPAL
UTILITIES AUTHORITY OF THE
TOWNSHIP OF OLD BRIDGE, THE
SEWERAGE AUTHORITY OF THE
TOWNSHIP OF OLD BRIDGE and
THE PLANNING BOARD OF THE
TOWNSHIP. OF OLD BRIDGE,

Defendants.
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SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION .
MIDDLESEX COUNTY/

OCEAN COUNTY

(Mount Laure] II)

DOCKET NO. C-4]22-73

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION

MIDDLESEX COUNTY/

OCEAN COUNTY

(Mount Laurel ID) *

DOCKET NO. L= 7= W

and NO. L-036734.84P.W.

Civil Action

ORDER AND JUDGMENT OF REPOSE
(OLD BRIDGE)
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This Matter having been opened to the Court by O & Y Old Bridge

Development Corp. (hereinafter, "Q_& Y™), Thomas Jay Hall, Esquire and Dean A.
“Gaver, Esquire, appearing, and in the presence of plaintiff Woodhaven Village, Inc.
(hereinafter, "Woodhaven"), Stewart Hutt, Esquire, appearing, and in the presence
of the Urban (now Civic) League of Greater New Brunswick (hereinafter, "Urban
League”), Eric Neisser and John Payne, Esquires, appearing, and in the presence of
the Township of Old Bridge Municipal Utilitics. Authority (hereinafter, "QBMUA"),
William: E. Flynm, Esquire, appearing, and the Township of Old Bridge Planning
Board (hereinafter, "Planning Board™), Thomas Norman, Esquire, appearing, and the
Township of Old Bridge and the Township Council of Old Bridge (hercinafter,
"Township"), Jerome J. Convery, Esquire, appearing; and notice of this compliance
hearing having been published by the Township of Old Bridge ten days prior to
January 24, 1986 in the "The News Tribune", v.;ith copies of materials containing
the elements of the compliance package made available to all parties in litigation
as well as to 'members of the public ten days prior to January 24, 1986; and the

Court having reviewed the papers and memoranda submitted and good cause

having been shown:

IT IS on this 24th day of January, 1986 ORDERED,

1. Obligation

The obligation of the Township of Old Bridge to provide affordable

housing for the six years following entry of this Order and Judgment xs _1,668 han' y 159
4;, o
of which are to be low-income and half of which are to be moderate-mcome
2. Proposed Mechanism

These affordable housing units are intended to be provided as follows:
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A _A__5OO_,m;iAtsv to be provided via O & Y's project;
® "B)” -7 266_11&11?(.5.;0‘ bé:r p'x'dx"idcd' via the Woodhaven project;
_ C) _:_’.g.j_unitg to be pi-ovidcd in the OQakwood at Madison, Inc. and Beren
Cci';_);- (hcréini-ﬁfexf “-M)"dcvelopmcm;
® D) A 174 units to be provided in the Brunetti development;
E) 40 units to be provided in the Rondinelli dc.veiopmfnt;
F)- - 208 units'to be provided through the rehabilitation of existing units;
® Q) 150 units to be pr.'o'v'ide.'d in the new Senior Citizens dcvel'opment: and
H) 73 u.x.xits‘ to b-c provided through a mandatory 10% set-aside on all
‘other residential developments within the Township.
. 3. Settlement Agreement
The Settlement Agreement attached hereto, together with its Appendices and
Schedules, having been reviewed and recommended by the Court's special Master,
® Carla Lerman, P.P., is found to be acceptable as a component of Old ‘Bridge
Township's compliance package to meet the constitutional ol?ligations under
Southern Burlington County NAACP v. Township of Mount Laurel (Mﬂw.
® II) 92 N.J. 158 (1983). The Settlement Agreement, together with its Appendices and
Schedules, is hereby incorporated by reference and deemed to be part of this Order
and Judgment.
» 4. Concept Plans
Plates A and B, which will embody the overall development plans for both
O & Y and Woodhaven require P.lanning'Board hearings, which shall commence in
® February, 1986 and continue, if necessary, into March of 1986. The Planning
Board shall complete the heariﬁgs and shall forward its recommendations and
decisions to the Court no later than March 14, 1985; provided, however, that the
®

Planning Board may petition the Court for additional time.

-
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5. Court Review -

Thereafter, the Court shall review the findings of the P‘lahnfr\‘g“Bo“ard; in

accordance with the procedures set forth in the Scttlement Agreement attached

hereto. '
6. Other Township Actions

A) REHABILITATION.

1. The Township is h;reby awarded 28 low and moderate-income.
housing credits towards its fair share, as a result of rehabilitation action taken.
berween July I, 1984 and the compliance hearing.

2 The Township shall commit sufficient community development block
grant (CDBG) funds to assure the rehabilitation of an additional thirty units per
calendar year for six yeirs, beginning January 1, 1986, for a total of 180
additional units by January [, 1992

3. In case sufficient CDBG funds are not available, the Township shall
apply for all available funds from the Federal, State and County governments.

4, If sufficient external funding is not available at the end of any
calendar year, the Township shall propose an alternative mechanism to provide the
required number of rehabilitated units.

5. To be credited under this section, rehabilitation grants must be used
towards units currently occupied by low and moderate-income households, and, in
any calendar ycar,M grants must average $7,500 each but in no case may any grant
be less than $2,500. In addition, these grants must be used to bring the units up.to
fire, building and housing code standards; and grants must be secured by a lien on
the property so that the Township is repaid at the time of sale, the proceeds of

such repayments to be paid into the Affordable Housing Trust Fund.
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B) SENTOR CITIZENS PROJECT.

" As outlined in the attached Sertlement Agreement, O & Y has agreed to
construct and sell to the Township a 150-unit Senior Citizens project. Construction

-~ on-this project shall begin as soon as possible, and in no case later than April, 1987,

* (8] RESIDENTIAL DEVELOPMENT SET-ASIDE OR MONETARY
CONTRIBUTION.
® 1. - The: Township shall continue in force the Amendm;nts to the Land
Use Development Ordinance, adopted on December 19, 1985 as Ordinance No. 55-
35, ax;d the Affordable Housing Ordinance, adopted on December 19, 1985 as
° Ordinance No. 54-835, requiring that all residential developments which have not
received Preliminary Sifc- Development Plan approval as of December 19, 1985,
shall provide 10% of the total number of units as lower-income housing units of
® which half will be low-income units and half will be moderate-income housing
Units. Forthwith, but not later than March 3, 1986, the Township shall adopt and
shall thereafter continue in force the amendments to the Land Use Development
® Ordinance and to the Affordable Housing Ordinance to be introduced on first
reading no later than February 3, 1986. Copies of Ordinances No. 55-85 and 54-85
adopted on December 19, 1985 and the Amendments to those Ordinances
introduced on first reading are atrtached hereto and made a part hereof as
’ Appendix F.
2 Forthwith, but not later thaa February 3, 1986, the Township shall
adopt and thereafter continue in force the Amendment to Ordinance No. 54-85
d introduced on first reading on January 6, 1986, providing that in a residential
development involving fewer than 100 total units, a developer may, in lieu of
constructing 10 percent lower-income units, pay a minimum of 53,000 per market
o unit to the Old Bridge Affordable Housing Trust Fund, this fund having been
[

et L amn s
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established by Ordinance: No. 354-%5 on' Decembér 19, 1985, A copy of the

Ordinance Amendménts i'rit'roduccd on fir.gt‘réz;dihg olt-uv Jar;usrﬁ'. 6, 1986 are
auac_hed hereto and made a part hc;cof as par‘_r.‘of A_p.p:_:ndix F. The amount of
said payment may be modified by the Alfordabie Housing A‘Aécncy periodically in
light of changes in the costs of construction of lower-income housing units. The
Trust Fund 4shan -be used -solcly for expansion of opponﬁ;iitigs for affordable
housing, including rehabilitation of cxis:ing' sﬁ‘bsmndard. units, conversion of
currently uncontrolled units to units; affordable t‘o :.{nd ‘I-cgﬁll)' ;:bﬁtrollcd for
occupancy exclusively by low and moderate-income houscholds, and subsidization
of either construction of, down-payments or mortgages for purchase of, or
operating or maintenance costs or rents {or, lower-income units.

D) AFFORDABLE HOUSING AGENCY.

Old Bridge Township has established an Affordable Housing Agency, and
shall begin the process of adopting rules and regulations within thirty (30) days of
the entry of this Order and Judzment., Final adoption of rules and regulations,
including detailed plans for use of Trust Fund monies, shall take place no later
than one hundred twenty (120) days fc;llowing entry of this Order and Judgment.
The final draft of the Rules and'chulations shall be submitted to the Master for
review,

7. Judgment

Judgment is hereby cnfcrcd against the Township of Old Bridge, the
Township Council of the Township of Old Bridge, and the Planning Board of the
Township of Old Bridge in favor of the O & Y Old Bridge Development Corp.,
Woodhaven Village, Inc., and the Urban League of Greater New Brunswick

conditioned upon the following:

n
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‘ 2. Caria Lerman, P.P., is retained as stﬁnding Master to assist in the
resolution of disputes which may arise bctween thc"par{i‘cs -'und.cr* the
Settlement Agreement and the Schedules and Appendices attached thereto;

N The parties to this litigation may bring a motion, under _& 1:10-5 to
cnfarce_ rights under the Settlement Agreement and the Schedules énd
Appendices attached thereto;

c. The parties shall conclude an agreement conccrni;xg the provision of -
an adequate supply of potable water for the O & Y and Woodhaven
developments no later than March 15, 1986. If the partics have not
completed the agreement by March 15, 1986, or such other deadlines
established by mutual consent between the parties, any party, on Motion,
may offer to the Court a mechanism whereby the dc;vclopers. shall be
assured of obtaining an adequate supply of potable water for their entire

projects.

d. The Planning Board shall report its findings to the Court on or

before March 14, 1986' with respect to its acceptance of Plates A-and B. If

- the Board has not acted by March 14, 1986, any party may move to schedule

a hearing in accordance with Section V-B.3a(d) of the attached Settlement

{ 4 Agreement. |

» : -_ e The Township shall provide to the Urban League of Greater New

Brunswick, or its designee, every three months starting March 31, 1986, a

report on the implementation of this Crder and Judgment ancd the attached

® e Settlement Agreement and Appendices during those thres months containing
at least the following:

i) Details on all residential development applications received by

® e any Township Board or Agency, including the name of the applicant,
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the proposed site, number and type of units, bedroom mix, provision
for the development of lower-income housing or for financial
contributions to the Township of Old Bridge Affordable Housing
Trust Fund; and formal actions taken by the Township, its Boards.
Agencies and Officials in response thereto,. including Preliminary
and Final Approvals, Variances, and the number of, Building Permits
and Certificates: of Occupancy issued for market and lower-income
housing uni;s.

ii) Copies of all housing and affirmative marketing plans.

iii) The sale price and/or the rental chargc.s on all lower-income
uni.ts which have been sold or rented. With regard to residential
developments, the fawr:ship may satisfy some of these requirements
by providing copies of reports provided by the devclopers with
regard to development data.

iv) Details on all monies 'reccived and expended by the
Affordable Housing Trust Fund and the purpose of each expenditure.
v) Information on the number, household size, and income
category (low and moderate) of houscholds certified as eligible for
lower-income housing, and the number of contracts, leases, and
closings by unit size and incoms category.

The Pvlanning Board shall condition approval of final development

applications containing residential housing upon a requirement that such

developers shall pay, prior to the issuance of the first Certificate of

Occupancy for any unit constructed within such approved development, a

fee of S30 for each lower-income unit approved for construction in that

application, for purposes of monitoring the implementation of the lower-

L AT it -
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income housing program. This [ee shall be paid directly to the Urtan
League. -

8. Repose

a2 Township of Old Bridge.is hereby entitled to a judgment of compliance

dfte of this Order.

- - 9. Re-zoning
The Township may, following the rccéipt of the Judgment of Compliance,
re-zone portions of the Townshiﬁ which are currently zoned Planned Devclopment
(PD) and which are not specifically mentioned in the Order or any attachment
thereto, provided that the Township, after a careful review of the planning
considerations involved, determines that such a re-zoning would not result in a

- . significant dimunition of the Township's ability to meet its Mount Laurel

obligations.

. aQARD L b Bt oo ety o b elind

10. Continuance of Order

The ToWnship of Old Bridge and the Urban League hereby agrees that the

® Court’s Order of May 31, 1985, enjoining the Township from issuing Building
= - Permits for more than 120 market units for the Oakwood and Madison project .
until further Court Order approving a phasing, affordability, and re-sale/re-rental
» restriction plan, is continued in full force and effect.
11. Appendices B, C,D & E
While the Urban League ‘recognizcs that Appendices B, C, D, and E are part j
* of this Settlement Agreement, the Urban League hereby indicates that it has not |
Participated in the drafting of these documents and reserves the right to make
comments bn the planning and enginesring documents subsequent to the entry of ‘
® ) !
this Order. ’
- \
|
|
o
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12. Jurisdiction
The Court shall retain jurisdiction over. this case so as to assure the - -~ = -

implementation of the proposed agreement and all other aspez:s of the compliance

package.

signed "EUGENE D. SERPENTELLI"
Eugene D. Serpentelli, A.JS.C.
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We consent to the form, substance and entry of this Order:

signed "THOMAS JAY HALL"
Thomas Jay Hall, Esquire )
Attorney for O & Y Old Bricge Development Corp.

signed "DEAN GAVER"
Dean A. Gaver, Esquire
Co-Counsel, O & Y 0Old Bridge Development Corp.

signed "STEWART M. HUTT"
Stewart Hurtt, Esquire
Attorney for Woodhaven Village, Inc.

signed "J. J. CONVERY"

Jerome J. Convery, Esquire

Attorney for the Township of Old Bridge
and the Township Council of the
Township of Old Bridge

signed "hv J. J. CONVERY TOWNSHIP ATTORNEY"
Thomas Norman, Esquire

Attorney for the Planning Board

of the Township of Old Bridge

signed "ERIC NEISSER"

Eric Neisser, Esquire

Attorney for the Urban (now Civic) League
of Greater New Brunswick

stoned "WILLTAM E. FLYNN"
William E. Flvnn, Esquire
Attorney for the Old Bridge
Municipal Utiiities Authority
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Settlement Agreement among O & Y, Woodhaven, Urban League,
Township of Old Bridge and O.B.M.U.A.

"SETTLEMENT AGREEMENT

- [ “ Parties to the Settlement

This is an Agreement which has been reviewed and accepted by this Court
and may bc enforced By a moty .n brought pursuant to Rule 1:10-5 for enforcemert
of litigant's rights. This Agreement is among the following parties:

1. O & Y Old Bridge Development Corp., a Delaware Corporation,
qualificd to do business in the State of New Jersey. As used in this Stipulation,

O & Y Oid B.ridge Development Corp. (hereinafter "Q & Y") also refers to any

succcssbrs c-assigns of O & Y Old Bridge Development Corp.

2 Woodhaven Village, Inc., a corparation organized to do business in
the State of New Jersey. As used in this Stipulation, Woodhaven Villag;, Inc.
(hereinaf:er "Woodhaven”) also refers to any successors or assigns of Woodhaven
Village, Inc.

3. The Urban (now Civic) League of. Greater New Brunswick
(hereinafter "Uirban League"), a non-profit corporation organized under the laws of
the St.;m-. of New Jersey. As used in this Stipulation, Urban League also refers to
any successors or assigns of Urban League.

4, The Township of Oid Bridge in the County of Middlesex, State of
New Jersey which includes. but is not limited to, the following entities and
of ficials:

(a) the Governing Body of the Township of Old Bridge;

(b) the Planning Board of the Township of Old Bridge;

(c) - the Mavor; all elected and 2ppointed officials and professional

emplioyees of the Township of Old Bridge, including but not limited to, the

- : Construction Code Official, the Township Engineer. the Township Planning
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Consuliant, the Township Attorney and any other individuzls providing
consultative services to the Township with reference to the land
¢ e dcvc‘lopn;cm_proc'.ess‘ Hcrﬁcinaﬁcr, all entities or individuals associated with
the Township of Old Bridge shall be rcferred to as "Township”
5.7 The Township of O[d ‘ABridge Municipal Utilities Authority

-

(hereinafrer, "OBMUA"). a body corporate and politic organized under the laws of

the State of New Jersey, and any successor agency which may be. created within
the Township of Old Bridge to purvey water within the corporate boundaries of
the Township. Hereinalter, OBMUA shall mean and refer to any officer, employee
or member of the Board of the OBMUA as well as the Authorfty itéclf.
1. Recitations
WHEREAS, O & Y owns approximately 2.640 contiguous acres of land
within the Municipality of the Township of Old Bridge; and
WHEREAS, Woodhaven owns approximately 1,455 acres of land within the
Municipality of the Township of Old Bridge; and
WHEREAS., Woodhaven and/or O & Y intend to construct residential
housing, commercial buildings. office buildings and industrial buildings with;n the
Township of Old Bridge in con{lormity with an ovc?all plan of development; and
WHEREAS, on August ¢, 1979, O & Y formally requested the Old Bridge
e Planning Board to amend the apolication procedures of the Land Dcvlclopmcm
= “ Ordinance to permit O & Y 1o cdevelop its lands in conformity with an overall
‘ S development plan; and
:‘w’. WHEREAS, O & Y (filed suit on February 18, 1981, Docket No. L-32516-80

pro== P.W. seeking relief from the Old Bridge Land Development Ordinance then

¥ R railine:
ity prevailing; and
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WHEREAS, by formal resolution of Council, enacted May 3 198, the
Governing Body of the Township of Old Bridge directec:

(a) that O & Y be allowed to develop its lanis in accordance with an -

overall development pian;

(b) that O & Y be permitted to use its lands for resicential, indus:rial.“

commercial and office development;

(¢) that O & Y be accorded an overall residential density of four (4)

dwelling units per acrc applicable to the 2.565 acres it then owned. for a

total of 10,260 units; and

(d) that the Land. Development Ordinance be amended accordingly.

WHEREAS, on April 5, 1983, the Old Bridge Township Council adopted a
new Land Decvelopment Ordinance; and

WHEREAS, on December 14, 1983, 206 davs afier filing, the Old Bridge
Township Planning Board voted to deny O & Y's development application without
prejudice; and

WHEREAS, on January 8§, 1984, O & Y re-instated its inactive 198]
lawsuit; and

WHEREAS‘, on February 14, 1984, O & Y withdrew its 1681 complaint and
substituted therefor an action against the Township of Old Bridge and the other
defendants, Docket No. L-009837 P.W. alleging, intgr alia, thar the Old Bridge
Township Land Development Ordinance was not in conformance with the

constitutional requirements set {orth in Southern Burlinegton Countv NAACP v,

Township of Mt Laurel 92 N.J. 158 (1983), hereinafter Mount Lavrel 1T and that

the Old Bridge Township Land Development Ordinance was procedurally and

substantively defective, which defects impaired the ability of the Township to

provide realistic housing oppor:unities for lower-income households; and
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e - WHEREAS, in the suit, O & Y sought reliel from the Court to assist
O & Y in realizing its development in return for offering the public interes:

® : bencfit of providing substantial housing affordable to lower-income households;

)

WHEREAS, Woodhaven fiicd suit against the Township of Old Bridge and

'élatcd defendants on May 31, 1984, also alleging violations of the standards of

WHEREAS, on June 18,1984, 0 & Y amended its Complaint 10 include the

WHEREAS, O & Y and Woodhaven have rcached an agreement with the
Old Bridge Township Sewerage Authority for the provision of sewerage svstems to
serve their devciopments and the Old Bridge Township Sc“'cx;agc Authority has
now been dismissed as a defendant in this litigation; and

| WHEREAS, on July 13, 1984, this Court found Old Bridge Township's ]983

_Land Development Ordinance not to be in compliance with the constitutional

WHEREAS, the Township of Old Bridge did not enact a compliant
Ordinance and on November 3. 1984, this Court appointed Carla Lerman, P.P.,
AICP as Special Master to review the Township's Land Development Ordinances
and to assist the parties to negotiate a sertlement of all issues in this case; and

WHEREAS, Ms. Lerman’s assistance has been instrumental in inducing the

eF. parties to resolve the issues of this case: and
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WHEREAS. the Township 15 wiiiing t¢c meet its constitutional otligation by

modif ving its existing Land Dc\‘elo:wm;m Ordinance: gnd
.'\\'HEREAS. both O & -Y -a'ndw\\bbdhz;v;n have committed themselves 1o
incorporate subsiantial opportunities for housing for lower-income [amilies in their
developments; and :

WHEREAS., the Urban Lecague accepts the methodoiogy proposed to provide

such lower-income housing; and

WHEREAS, the Board of Commissioners of the OBMUA on May 22, 1985
unanimously passed a Resolution:
a) recognizing that there is a pressing need to obtain additional water

supplies 1o serve their franchise area;

b) recognizing that the New Jersey Department of Environmental

Protection (NJDEP) has curtailed additional groundwater diversion rights;

9] recognizing that the NJDEP will substantially reduce present

groundwater diversion rights effective January 1, 1987,

d) recognizing that the OBMUA has conducted an extensive
investigation of all possible water sources;
e) ecognizing that the most dependable long-term source of water in

the quantity required is from the Middlesex Water Company (hereinafter,
"MW.C.") in Edison;

) ecognizing that O & Y and Woodhaven have offered to finance a
plan to construct a transmission pipeline to connect the OBMUA (facilities to
those of the MVW.C,; and

g) directing

the OBMUA attorney and engineer to negotiate with

O & Y, Woodhaven, the M.W.C. and the Borough of Sayreville regarding an
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agrecment 1o finmance and CSORMSIruSt @ w2lCr 1ransmitsioR Mmain Sonnelling

the M.W.C. facilities to the OBMUA facilities; and
WHEREAS. O & Y and “woodhaven's proposal to finance cqnstrucrion of
the water transmission facilities is conditional upon satisfactory resolution of all

- other matters under the jurisdiction of the Township that are necessary to proceed

with their developments; and -

WHEREAS, comprechensive sertlement of all issues currently in litigation
between the Township, O & Y, Woodhaven, and the Urban.League would provide
additional potable water supplies to the entire Township, thus providing enhanced
oppbrtunitics for the construction of lower-income housing, additional market
housing and increased non-residential development potential for the Township of
Old Bridge in general; and

WHEREAS. the parties agree to the terms and conditions of the stipulation
as set forth below and the Master has reviewed and reccommended to the Court the
acceptance of this Stipulation of Settiement which the Master has found to be in
compiiance with the constitutional requirements set forth in Mt,_Laurel IT; and

WHEREAS. the settlement of all issues in this case would be in the public

interest. and such settlements are encouraged by the Court.

Il. Matters Resolved by Agreement
- III-A, MOUNT LAUREL COMPLIANCE
III-A.1 Establishment of an Agency

Old Bridge Township shall establish or contract with an agency ("Townshin

Agencv™ to screen and place all applicants for low and moderate (hereinafter

generally referred to collactively as “"lower-income™) housing. The Township
Agency shall also be responsible for maintenance of income restrictions. re-sale

controls. rentzal controls, 2nd other mechanisms which may be necessary in order to




oSaeiat e assure that these units will continue 1o be affordabic to o cr-income househoids
—l -
' g™~ ,.cr time. This Agency shall either be part of the Municipal Government of the
®  Township of OId. Bridge  or dircctly controlled by the Township of Old Bridge: or.

the Township Agency, the Township of Old Bridge shall be exclusively responsitie

for the execution and implementation of this contract. O & Y and Woodhaven

the agency. | '
. I11-A.2 Ten Percent (10%: Set-Aside

O & Y and Woodhaven shall set aside ten (10) percent of the total number
of the dwelling units within their developments as housing affordable to low and
moderate-income families, regardless of whether said units are built pursuant to
any Zoning Ordinance or any variance appro.\'al.

Low and moderate-income housing for rental or for saie shall be priced so
that, on the average, it will be affordable to households earning ninety percent
(90%) of the limits established for cach of the income groupings, such that the
housing provided {or low-income households shall, on the average, be affordabie 10
families earning forty-five percent (45%) of the adjusted median income for the
Middlesex, Somerset, Hunterdon Primary Metropoiitan Statistical Area (PM.S.A)
and housing for moderate-income houscholds shall. on the average, be affordable to
persons €arning seventy-two perceat (72%) of the adjusted P.M.S.A. median income
- for the region, provided that in no event shall the "affordability" criteria of units
for low-incomc families exceed fifty percent (50%) of the adjusted P.M.S.A. median
income for the region or in the case of moderate income families, eighty percent
(80%) of the adjusted P.M.S.A. median income for the region. "Adijusted" P.M.S.A.

median incoms refers 1o the process of multiplying the current vear P.MS.A.
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income by ninenn-four percent Gd% 0 g0 oag 1o yigid 2 Lowe igure. which
approximates the income figure for the eleven county Northern New Jersey region,
for which data i1s no longcr."éon-\'.cniéntly a§'a:ilablc. | L . e |

The Township's Land Development Ordinance shall be amended 1o provige
the mechanisms to meet the Township's's affordable housing goals, as cn-un:i;tcd in
Appéndix A, by including a requirement [or a ten percent (10%) scf-asidc for
housing affordable to lower-income househoids. This provision shall apply to 2all
builders of housing for rz-sale o‘r rental, regardless of size br classification and
regardless of whether said units are built pursuant to any Land Development
Ordinance or as a result of an approval gained by application to the Zoning Bo'ard '
of Adjustment.
I1I-A.3 Reopening Clause

Any pafry to this Agrecment, upon good cause shown, may apply to the
Court for modification of this Agreecment based on a modilication of law by a
Court of competent jurisdiction, a subsequently enacted state statute, a
subsequent:y adopted administrative regulation of a state agency acting under
statutory authority, or based on no reasonable possibility of per{ormance.
I1I-A.4 Provisions for Lower-Income Housing

(1) Housing units shall be provided which shall be housing affordabie to

families of low-income equal to [ive percent (3%) of the total number of

housing units sold or rented within the developmeant; and

(i1) Housing units shall be provided which shall be housing affordable to

families of moderate-incomes equal to five percent (5%) of the tctal number

of housing units sold or rented within the development.
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PR 1I-A.5 Compliance Status Report
.' = All dcvelopers with a lower-income housing obiigation shall proside the
" == Township Agency with a Compliance Status Report as more fully set forth in
W»Appcndix A, attached herecto.

I1I-A.6 Housing Plan
Developers with a Jower-income housing obligation shall supply. as part of
> their initial application for development within any Planned Development to the

Old Bridge Planning Board, 2 "Housing Plan". This obligation to supply a Housing

Plan is deferred, as to O & Y and Woodhaven, until such time as each of these
developers apply for any Preliminary Major Subdivision or Site Deveiopment Plan
approval which includes lower-income housing. Sce the Phasing Schedule and
anticipated application schedule sct forth in Appendix A, Scetion A8 and A.8.1.
This Housing Plan shall set forth the mechanisms whereby the developer will
construct lower-income housing, Such a Housing Plan shall indicate the
approximate sizes, numbers, tvpes, locations. price ranges. price controls. deed
restrictions and marketi;mg strategies for the lower-income housing, with a Phasing
Schedule for the actual delivery of suczh units 25 part of the overall development in
tandem with the market units. In particular, the Housing Plan shall provide a
mechanism to insurc‘that the units remain affordable to lower-income households
for a period of thirty (30) vears from the cate of issuzanze of the initial Certificate
of Occupancy for each such lower-income housing unit.
II1-A.7 Waiver of Township Fees

Old Bridge Township agrees to waive all applicable application and permit

fees related to lower-income housing, as set forth in Appendix A of this

Agreement. It is cxpressly understocd rthat this waiver applies only 1o those



e heusing units speciflizally Zesignatel as “jower-income housing" as that term is
= defined in Appendi» A of this Agreement.
B g | SUSPENDED CONTROLS AND OBLIGATIONS
- | 111-B.1 Rent Controls

All developments providing a ten percent :10%) lower-income housing set-
- aside shall be exempt from all Municipal rent control regulations except such
H controls as provided herein that arc specifically applicable to lower-income

'

I11-B.2 Suspension of Lower-Income Housing Obligation

In the event Certificates of Occupancy are issued for 2,135 lower-income
housing units prior to the end of the vear 1990, the Township will have the right
to suspend the construction of further lower-income housing units. In this event,
any party to this Agreement shall have the right to petition the Court for

clarification as to those conditions under which they continue to build market

housing.
V. Land Development Standards
IV-A, ORDINANCE REVISIONS

The Township of Old Bridge agrses t0 amend its Land Development Ordinance to
meet its constitutional obligations as directed by this Court on July 13, 1984, which
amendments will be enacted by the Governing Body of the Township in accordance
with a time schedule acceprabic to this Court.

It is clearly understood, however, that the provisions of this Settlement
Agreement and all attachments hersto, provide 2 mechanism under which O &Y
and Woodhaven shall seek development approvals and by which development
undertaken by O & Y and Woodhaven shall be controlled. No further Ordinance

Amendmen:s are necessary to ermit O & Y and Woodhaven to submit

10
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TR devclcpment arplications {or approva!: and the standarcs set forth in this

-~
o
(2]

'Agreemcm and the attachments hereto shall govern the reiationships berwee:.

Townshi:“and-o & Y and Woodhaven. -

= [V-A.1 Objectives

The Ordinance Amendments to be adopted by the Township shall have the

a. ensuring the construction of affordable housing, maintained as
affordable over time, using procedures substantially i accord with the
concepts contained in Appendix A attached hereto;

b. ensuring the rapid processing of devclopmem' applications, using a
simplified two-stage Subdivision,/Site Development Plan review process, with
procedures substantially in accord with the concepts contained in Appendix
B, attached hereto;

c. providing for more cost-cffective development of residential land by
employing regulatory standards substantially in accord with those contained
in App;ndix C, attached hereto;

d. eliminating - vague or unnecessary cost-generating engineering or
design standards, by using more detailed measurss focusing on public health
and safety, substantially in accord with the comprehensive engineering
standards con:ained in Appendices D and E, attached hereto.

However, it is specifically understood that the provision for midrise
apartments applicable to O & Y shall not be available to other developers, and

will not be part of any Ordinance revisions.

17
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V. Provisions Specific to O & Y and Woodhaven
V-A. VESTING
V-A.l O & Y Unit Count

O & Y shall be permirted to build four (4) units per gross acre (10.560
units based on their present holdings of 2.640 muccm (10%) of which,
(1,056 units), shall be reserved as housing affordable 1o lower-income households,
and the remainder of which shall bc housing without price controls or rent control
restrictions. . '
V-A2 Woodhaven Unit Count

Woodhaven shall be permitted to build {our (4) units per gross acre (5.820
units based on their prescat holdings of 1,455 acres), ten percent (10%) of which,

(582 units), shall be reserved as housing affordable to lower-income nouscholds,

and the remainder of which shall be housing without price controls or rent control

restrictions.
Y-B. DEVELOPMENT RIGHTS SPECIFIC TO O & Y AND WOODHAVE::
V-B.la. O & Y Land Holdines Manp

Attached hereto is Map | which shows O & Y's land holdings in the
Township of Old Bridge that are the subject of this Settlement Agreement.
V-B.1.b. Woodhaven Land Holdings Man |

Attached hereto is Map 2 which shows the land holdings of Woodhaven in
the Township of Old Bridge which are the subject of this Scttlement Agreement.
V-B.2 Additional Lands

O & Y or Woodhaven may acquire additional lands (outparcels) from time
to time provided such lands are within the limit of the acquisition line-as shown
on the Land Holdings Map, designatec as outparcels as part of the Concept Plan,

and provided that such lands are zoned PD. Such lands shall be treated as if they
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rt of the original land holdings of C & Y and.or Woochaven and

o
he)
£

ar
incorporated into their Land Holdings Map. Specifically, such additional lands
may be decveloped at four (4) dwelling units per acre and the number of dwelling

.units attributable to the outparceis shall be added to the toral number of

- residential dwelling units permitted within their respective developments, provided,
~ powever, that:

' (a) the number of lower-income housing units required to be built
within the development shall also be increased by ten percent (10%) of the
number of additional dwelling units attributable 1o the acquired lands; anu

(b) such lands arc suitable for development at fo;xr (4) dwelling units per
acre,

v-B.3 Approval Procedures

V-B.3a. Settlement Plan

O & Y and Woodhaven shall;ia_c__l'x_,havc the _r.iéiﬂ to develop their lands in
accordanse with the Settlement Plan, set forth on Plates A and B, applicable to
their lands upon entry of this Order provided:

a) As provided in the Court Order of which this is an attachment. the
Planning Board shall have the right to hold public hearings on the O & Y
and Woodhaven plans (Plates A and B) commencing in February, 1986, and,
if necessary, continuing into March, 1986, provided that the Planning Board
abides by the procedures sct forth in this Sertlement Agreement and the
attachments hereto.

b) The Planning Board shall issue its dscisions on Plates A and B

sig!;gncously and no later than March 14, 1986 (provided, however, that
the Board may petition the Court for additional time), which decisions shall

be reported to the Court.

13
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c) In the event that the Planning Board approves a Piate (with any
- ' modifications acceptable to the affected developer). the Court shall enter an
== e Order incorporaiing the approved Plate into the previously approved

Settlement Agreement, DURC pro Tung.

d)  In the event that the Planning Board does not approve 2 Plate (or

approves a Plate with modifications unacceptable to the‘agf'[é;x.cd dcvcloggr)

the Court shall refer the matter to the Master for recommendations, and

shall, thereafter, schedule a hcaring to determine what modifications, if
\ any, would be necessary in Aqrdcr to make the Plate acceptable to the Court.

""I‘hc Master shall providc lht;. Court with recommendatiors, and the Court
shall base its decision on the record before the Planning Board, materials supplied
to fhc Master, and the Master's recommendations. No testimony, other than the
Master’s reports, shall be taken before the Court.

Thereafter, the Court shall enter an Order incorporating the Plate, as
approved by the Court, into the previously accepted Settlement Agrcémcm, nunc
pro _tunc. The dccisipn of the Court shall be final and binding on all of the
parties.

V-B.3.b. Hearings and Notice

Following issuance of a Court Order incorporating the Plates into this

_pre\'iously approved Settlement Agreement, the dcvcloperig; developers whose

e

Plates are approved by the Codtt may immediatcly thercafter submit development
— e

applications in accordance with the procedures set {forth in the attached appendices
to the Township Planning Board for its review and approval each time any of the
lands within the Plates are proposed for development: and in accordance with the
Municipal Land Use Law, no notice. other than publication, shall be required for

Minor Subdivision, Final Subdivision and Firal Site Development Plan Approval.

14




v-B.3.c. Acceierated Review Schedy e

The Township Pianning Board is obligated to review and make decisions
with respect to applications for Preliminary Major Subdivision and for Site
Development Plans within ninety-five (95) days of application; and to review and
decide on applications for Final Major Subdivision and Minor Subdivision within
forty-five (45) days of application.

In order to accommodate this schedule, the Township Planning Boarc agrees
to hold special mectings not to exceed two (2) mectings per month for applications
which are part of an inclusionary devclopment, and to allocate staff, either
Township employees or special consultants, to review such applications on a timely
basis.

Developers secking Township approval of applications under these
procc.durcs shall providc the Township with such funds as rcasonably necessary to
assure competent professional review throughout the application process. Such
funds will be placed in 2 Township-managed escrow account, and invoices for
professional services rendered by or on behalf of the Township for such reviews
will be required by the administrator of the account prior 1o release of such funds.
Fees charged by consultants 10 the Township shall not excsed the normal and
customary fees charged by such consultants, and the developers shall have an
opportunity to review such charges. In the event that a developer regards the
review fees as excessive. the developer may appeal such charges to the Court-
appointed Master, whose decision shall be final.

Y-B.3.d Masrer’s Review

O & Y and Woodhaven shall have available to them a proéedurc 10 appeal

to the Court-appointed Master which appeal prccedure is more fully set forth in

Appendix A, attached herero.
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V.B.4 [revelopment Standards

V-B.4.1 General Standards

'Th»c'_"fc-\i'n‘s}iip, O & Y and Woodhaven agree to abide by the procedures.
principics and siandards set Torth in Appendices A, B, C. D and E attached hereto

and made. part herecof. The provisions in the attached appendice. shall be

applicable exclusively 10 O & Y and Woodhaven immediately upon entry of this

Order and such Langd Dcvelopment Ordinance Amendments purporting 1o affect

!anned Developments as may be subscquently adopted by the Township shall not

apply t0 O & Y angd Woodhaven except insofar as such Amendments affect the

general public health and safety. The Township and Urban Leaguc agree that the

standards in Appendix A, unless expressiy applicable exclusively 10 O & Y and/or

Woodhaven, such as the Phasing Schedule sct forth in A.8, shall apply to all other

residential developers and shall be incorporated in appropriate Ordinance revisions.

V-B.4.2 §tan:arg§ and Reports

The applicant shal] comply with the standards set forth in the Appendices

and, in particular, Appendix B, when seeking devclopment approvals.  The

applicant shall respond 1o issues raised in the Township's Natural Resources |

/

Inventory.

Further, the applicants shall abide by the S:ate requirement that the rate of

post-developmeant Sstorm  water runoff shall not ecxceed the pre-development rate,

and shall provide naturaj aquifer recharge through non-structural means whenever

practical and feasible.

Reports, other than those set forth in Appendizes A & B, shall not be

squired.
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v-B.5 Housing Plan

O & Y and Woodhaven shall cach file 2 Housing Plan with tne Plinnmin

(2]

Board, but their Housing Plans shall not be required until O & Y or Wocdhaven
applies for Planning Board approval of the first Preiiminary Major Subdivision

which includes lower-income housing units. This obligation .. <opr.y a Housing

- Plan, however, shall be decferred until after the Township Agency has been
; 'cstablishcd and published rules and regulations. They shall, however, be obligated

 to commence construction of the required lower-income housing component in

accordance with thc'Phasing Schedule set out in Appendix A.
v-B.6 Distribution of Lower-Income Housing

It is specifically stipulated that lower-income housing is to be located so as
to afford similar access 10 transportation, community shopping, recreation, and
other amenities as provided to other residents of developments con:iructed as a
result of this Settlement Agreement. The landscaping buffers provided for lower-
income housing areas shall not be substantially different from those generally used
in other portions of the development, nor different from those buffers generally
used to separate sections of the development with different types of housing.

Nothing herein shall require any specific building, cluster, section of
subdivision to have any lower-income units within it, and the distribution shall be
as outlined in Section A-3.3 of Appendix A. It is specifically understood by the
parties that the developments contempiated to be undertaken as a result of this
Agresment are to be inclusionary, as a whole, and that the developers shall provide
ten percent (10%) of the toral residential units within the development as housing

for lower-income households.
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v-B.7 Senior Citizen Housing

O & Y shall construct a 15C-unit senior citizen housing projesr on fands 1t

currently owns and shall convey the project, inciuding land and buildings, to the
ownship in return for the Township's assumption of a 30-vear mortgage {rom the

vy o A
¢nlity, Gnd

.Ncw Jersey Housing and Morigage Finance Agency or cguivaicn
“conveying the proceeds of such morigage 1o O & Y. Such mortgage will be

¥cupportable from rents reflecting the maximum permissible rental charges as set

Syve forth in Appendix A, with fifty percent (50%) of the project to Be devoted to low-
’ '-Nincomc houscholds and fifty percent (50%) of the project devoted to modcrate-
income houscholds. There shall be a $60 per month allowance for utilities
_incorporatcd into the rent schedule. The Township shkall provide 100% tax
- abatement for the project, shall form an entity to own and operatc the project
when completed, and shall exercisc its best efforts to assure the availability of tax-
exempt financing for the project at an interest rate of ten percent (10%) or less.
The Township shail also gu‘arantcc to provide {or the maintenance of the units, to
"the extent that such maintenance costs arc not {ully covered by rental charges paid
z by the tenants, but shall have no further [inancial liability with respect to this
"project. Construction shall start no later than April 1987,

If the funds avaiiable from the aforementioned mortgage are insufficient to
meet the costs of construction of the project. O & Y agrees to forego

remuneration to the extent of such shortfall. The 130 units referred to herein shall

. not reduce the total number of residential units permitted or reduce the total

18
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2 I v-C SITE SPECIFIC PROVISIONS
oo 4 :
== - . v-C.l Industrial Commercial Development
O & Y snzll construct office retail and commercial/industrial space on the
pD,SD zensd undl which ure anciuded in the Sctiiement Plan which lands are
——
* s - contained in two scparatce parcels as follows:
3 a) approximately 237 acres on the northerly side of Texas Road in the
vicinity of State Highwavs 9 & 18; '

Tota! Permitted Gross Floor Area of up to 5.162.000 square feet, and
b) approximatcly 42 acres on the southerly side of Texas Road in the

vicinity of State Highwavs 9 & 18:

Total Permitted Gross Floor Area of up to 915.000 square feet;

~-. _  provided that. in cach casc, the Regulatory Standards set forth in the Appendices

(and specifically, Appendix C) shall govern. with no additional lower-income
. housing obligation attendant upon these rights inasmuch as O & Y's development

m as a whole will be providing substantizl lower-income housing opportunities.

EsSaa— V-C.2 Shopping Center Site
. . "'..

O & Y shall construct 2 regicnal shorping center of up to 1.350.000 square

@ fecet on approximately ninetyv-three (93) acres of their lands designated for this
e

r purpose, located on the southerly side of the proposecd Trans Old Bridge Connector
Road in the vicinity of its juncture with State Highway 18, with no additional

-_ lower-income housing obligation attendant to this right, inasmuch as O & Y's

= development as a whole will be providing substantial lower-income housing

D Y

opportunities. This- right is conditioned on O & Y meeting the Regulatory

Standards set forth in the Appendices (and specifically, Appendix C).

19
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: v-C.3 Optional Shopping Center Site
O & Y shall have the option of construsting the shopping center referred

= - 10 In barag?aph V'-C.2 on the PS‘SD lands referred to in subparagraph V-C.I

- subicct to the applicabic Regulatory Standards of Appendix C. In the even: of the
p————————————5

IECTSORES 0 exCrcise of this option, thosc'lands n;sc(\-cd for a'_shopping center-referenced in
paragraph V-C.2 may be used for the cons.truction of housing (at the option of the
developer) or for commercial/industrial Uses that arc permitted on Regional
% Commercial land in accordance with Section C-1000 of Appendix’C. As provided
% in the development of the shopping center (see above), there would be no
additional lower-income housing obligation attendant l.O the excrcise of this right
A to construct the shopping center in an optional location, inasmuch as O & Y's

development as a whole will be providing substantial lower-income housing

opportunities.

v-C.4 Midrise Apartments

O & Y shall be permitted to construct midrise apartments not exceeding

eight (8) stories in height on its lands, which apartments may be [or rent or for

== condominium ownership subject 10 the following limiting conditions:
==y a) No midrise struzture shall contain more than 150 units;
% ) midrise apartments will be limited to thoss areas designated on the
s = Settlement Plan and will not be permitted in anv other location without a
=== specific approval from the Planning Board:
P - ¢) the total number of apartment units within all midrise apartments
o shall not exceed ten percent (10%) of the total number of dwelling units
=
o=l . permitted within the developmen::
F‘ 7““~ -




d) no buliding permit w50 :33ued ¢ Sunsirull 2 miugrise apariment
building until at icast twenty-five percent 2534 of the residential uniis
within the deveiopment have becn built.

It is specifically understood tha: the inciusion of midrisec 2apartments in tnis

Settlement Agreement 1s a function of the fmigation and there is no precedent in

"this Settlement for any other midrisc structures clsewhere in the Township.

. . Woodhav i :
v.C.5 ocodhaven Commercial Development

Woodhaven shall construct office. rerail, commercial and/or industrial space

"~ on the 73 acres designated Commercial on its Sctticment Plan with no additional

lower-income housing obligation attendant to the exercise of this right. This;igit
.is conditioned upon Woodhaven mecting the Regulatory Standards set forth in the
Appendices (and specifically Appendix C).
v-C.6 Staging Performance: Non-Residential Development
O & Y, Woodhaven, and the Township recognize that it is desirable that the
progress of the residential component of the projects be related to the non-
residential component of the desvelopments, generally as set forth in Section 9-
gl_’l‘.,l of the existing Old Bridge Township Land Development Ordinance. That
Section of the Ordinance is hereby modified. Jor the developers. however, 1o reac
as follows:
Residential housing units and acres of non-
developed by O & Y and Woodhaven shall be timed at intermediate points
following the S aging Performance Schedule outlined below. The Staging
ich

erformance Scnedule shall be established for 2ach development at the time
of approval of ¢ Concept Plan by the Planning Board.

non-residenuial Uses that mayv be
1
4

The Staging Performance Scheduie shall reiate maximum percentage of
dwelling units (expressed as the maximum number of construction permits
issued) to the minimum percent of acres of non-residential Uses which must
be improved witn puolic water and sewer {aciiities, and mMinimum assesseq

valuation or building space under consiruction devoted to non-residential
Uses.

)
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cmra— Sezging Perfor—=orce Sonedyje
' Minimum Commersial Minimum Ratabies as % Total
Maximum and Office fnadstias Assessed Vaiuation of Commercial
Dweliin Alreage -served by - Office ’Industrial as Defined
Units Infrastrycrure ar Congent Plon ctoge
— - —
10% A 0
\"5% ) 250 T ) : Qb
~50% 50% 25%
e 70% 70% 45%
85% - 85% 65%

Affordable units approved as part of the Concept Plan pursuant to this
Settlement Agreement shall not be counted, for purposcs of this Section. and
shall be excluded from the Staging. Performance Scheduling requirement.
S\”This Staging Performance. Schedule with respect to commercial and
..Q lindustrial facilitics does not modify the lower-income housing phasing
i \required by Appsndix A, Section A.§.
v-D OFF-TRACT IMPROVEMENTS
Off-tract improvements shall be addressed in a separatc agreement.
vV-E WATER AND SEWER IMPROVEMENTS
V-E.1 Sanitary Sewerage System
The parties signatory hereto acknowledge than an agreement has beesn
reached with the Old Bridge Sewecrage Authority with respect 1o the provision of
sewage service adequate to serve the complcie projested requirements of both
O & Y and Woodhaven. This agreemern: has previously been filed with the Court.
and is referenced herein as Addendum I.
V-E.2 Water
The partics signatory hereto azknowledge that an agreement 10 provide
potable water supplies, not only to developments 10 be undertaken by O & Y and
Woodhaven, but 2lso to ssrve other portions of Old Bridge Township, is being
negotiated betwesn O & Y, Woodhaven and the OBMUA. To resolve their

mutually shared concern regarding the shortage of dependable long-term portable

Water suppiies, an informal Consortium has been formed consisting of the Borough

(B
"2




z of Savrenviile, tne OBMUA, und the twe aeveiopers. O & Y and Woodhaven. Tne

current proposal is to construct an cight-mile water transmission pipeline from the
M.W.C. faciiities in Edison, across the Raritan River, through the Borough of

Savreville, inte the Township of Ol Bridge and terminate at the OBMUA

s, treatment plunt on Highway 18, The Municipalities. or their Authorities, would

enter into financial arrangements for capacity in the line.
The line will be capable of delivering 30 Million Gallons per Day (MGD) at
" the point of crossing of the Raritan River. This capacity will ‘be allocated;. 10
MGD to Sayreville, and 10 MGD to O & Y and Woodhaven, with the remaining 10
MGD covering the cxisting and future needs of the Township exclusive of the
southwest quadrant where O & Y and Woodhaven have their developments.

While the OBMUA recognizes it is essential that it participate in this project
and has passed 2 formal resolution acknowledging this fact. there are constraints
making it difficult for the OBMUA to commit to the project without a reasonably
firm cost estimate and a public hearing.

To address unresolved issues concerning funding, O & Y and Woodhaven.
have proposed a f[inancial plan. Under this plan, O & Y‘and Woodhaven will
guarantee one-half (1°2) of the OBMUA's cost of constructing the pipeline,
provided future water connsction fees from their developments are aliowed to
offset against this funding pius interest. O & Y and Woodhaven have also
proposed to carry the OBMUA's shars of the construction cost of the pipeline until
the OBMUA can ob:ain the required funds from a bond issue. Although the
OBMUA is not in 2 position to grant formal approval at this time, the proposal was
very favorably recsived by the Board of Commissioners. Scttlement of all housing,
planning and dsvelopmsen: issuss is a necessary pre-condition to reaching an

2greement on the water issve. This Order constitutes such setilement. However, a




Pa 41
firm agreement as to provision of adequate supplies of polatic warer shal. De
reached by March 15, 1986; however, anyv parry may extend the deadline bv thirty
(30) days, and the deadline may be further extended by mutual consent of the
parlics.
v-F. ADDITIONAL CONSIDERATIONS
V-F.1 Potential Conflict

It is further provided that if there is a conflict between any Ordinance now
in existence or passed subsequent to the Order and Judgment of Repose, this
Agreement and the attached Appendices, the Order and Judgment, this Agreement
and Appendices as affecting the rights of O & Y or Woodhaven shall control.

In the event of any conflict between the particsAsignatory hereto, the parties
agree to submit their disputes to the Court-appointed Master before sceking redress
in the Court.

V-F.2 Implementation

Upon entry of the Court Order to which this is an attachment, the
Township of Old Bridge agrees to begin the process of immediate implementation
of this Agreement and the Appendices attached hereto.

Specifically, the Township Planning Board wiil schedule a public nearing on
the Settlement Plan or Plans, provide the Court with its recommendations in a

timely fashion and, thereafter. begin the process of review of all applications

‘submitted by O & Y and Woodhaven.

V-F.3 Primacy of Order

All parties signatory hereto agree thar the within Settlement together with
all attachments hersto shall be implemented without the necessity of any revisions
to the Township’s Land Development Ordinances with regard to O & Y and

-~

Woocdhaven. The parties agree that the procedures and standards set forth in the



.. . ) ) 1, - ., . - . ~ e ~ ey Ny
APDPEnaiIses altlalhel nerelo shyil be ne STOSCOUTCS INnC slangarls uppiilz

O & Y and Woodhaven development:. Any comprehensive Zoning or Land Use

" ‘Ordinance revisions subsequentiy made by the Township shall include a specifi:

provision In it stating that the C & Y deveiopment and the Wgoodhaven
development shall be governed solely by this Scttlement Agreement, the Order
pursulam to which same is approved. and the Appendices attached hercto. The
Township and Urban League agree that revisions to the Ordinances are necessary
to implement this Agreement as 1o all other residential developerss
V-F.4 E Master's Fee

It.‘is speci-fic-:ally agreeu to between the parties that the amount of the
Master's fees incurred to the date of the execution of the Order shall be divided
evenly between O & Y, Woodhaven, and the Township, with each party bearing
one-third (1/3) of the total cost. Thercalter. Master's fees shall be allocated
between the parties as provided in other pertinent Sections or Appendices of this
Agreement, except that in no instance shall the Urban League be liable for any
portion of the Master's fee.

siened "] ] Convery”
For: The Township of Old Bridge

signed “bv _J J Converv  Township Artornav”
For: The Old Bridges Planning Boar

signed “"William E. Flvnn"
For: The Old Bridge Township
Municipal Utilities Authorirty

Signed "Thomas Jav Hall"
For: O & Y Old Bridge Development Corp.

signed “Stewart M. Hurr Arr"
For: Woodhaven Village, Inc.

signed "Eric Neisser” .
For: The Urban League of Greater New Brunswick
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~LIST OF APPENDICES ATTACHED HERETO: .

Appendix A:
Appendix B:
Appendix C:
Appendix D:
Appendix E:

Appendix F:

Sets forth lower-inzome housing bro-c:d-urcs
Procedural aspects of development aréli:a:ions
Subst:;mivc revisions in blanning standards
Sets forth engineering standards for drainage
Sets forth cnginécring standards for roads

Old Bridge Township Ordinances 54-85, 55-85, and

amendments thereto

Schedule I: List of O & Y land holdings as of July, 1985

Schedule II:

List of Woodhaven land holdings as of July, 1985

Map 1: O & Y Land Holdings Map

Map 2. Woodhaven Land Holdings Map

Plate A: Concept Plan for O & Y Old Bridge Deveclopment Corp.

Plate B: Concept Plan for Woodhaven Village, Inc.

ADDENDUM REFERENCED HEREIN BUT NOT ATTACHED HERETO:

Addendum Lt

The Sewerage Agreement
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= A-4335-8773

Notice of Appeal of Woodhaven Village, Inc. (A-4335-87T3)

/
- :' {; ,&M
“”*“"N%LLQE OF APPEAL ' PLEASE PRINT OR TYPE
‘SUPERIOR Cb‘URT OF-NEW JERSEY - APP':LLATE DIVISION

TITLE OF ACTION AS CAPTIONED BELOW: ATTORNEY OF RECORD
Urban League of Greater New Brunswick, et aiNAMES'"EW_LARI’ M. HUTT, ESQ. (HUTT & BERKOW, P.C.)
v. ADDRESS _459 Amboy Avenue, P.O. Box 648
The Mayor & Council of the Borough of Woodbridage, New Jersev 07095
Carteret, et al. B
PHONE NO. _(201) 634-6400

0 & Y Old Bridge Development Corp., a ATTORNEY FOR Plaintiff, Wo ven Vi
ON APPEAL FRC'Mmiddiesex County-Venu

Deleware Carporation

and SUPERIOR COURT OF NEW JERSEY (Ocean Countv-Trial)

Woodhaven Village, Inc., a N.J. Corp. -TRIAL COURT'STATE AGENCY (Consolidated cases)
- vs. C=24122-73, L-009837-84 ®PW, I.-036734-84 PW
TOWNSHIP OF OLD BRIDGE, et al. TRIAL DOCKET OR INDICTMENT NUMBZR
Eugene D. Serpentelli, A.J.S.C.
SEE ATTACHED CAPTIONED TRIAL COURT JUDGE
civiL O3{) CRIMINAL () JUVENILE ( )

NOTICE IS HEREBY GIVEN THAT Plaintiff, Woodhaven Villace, Inc.
APPEALS TO THE SUPERIOR COURT OF N. J., APPELLATE DIVISION. FROM THE JUDGMENT (

) ORDER ( X)

OTHER (SPECIFY) ( )

ENTERED IN THIS ACTION ON__OCtober 6 19 87 INFAVOROF SEE ATTACHED, Paragraph A.

7 APPEAL 1S FAOM LESS THAN THE WHOLE. SPECIEY WHAT PARTS OR PARAGRAPHS ARE SEING AFPEALED:
Woodhaven Village, Inc. appeals paragraph 1 wherein the Court vacated an Orvier and Judgment
of Repose dated Januarv 24, 1986 and paragraph 2 wherein the Court transferred matter to

Council on Affordable Housing. The entire order of April 21, 1988 is being appealed bv this
ARE ALL ISSUES AS TO ALL PARTIES DISPOSED OF IN THE ACTION BEING APPEALED? YES (X ) NO ( ) Plzantiff

IF NOT. IS THERE A CERTIFICATION OF FINAL JUDGMENT ENTERED PURSUANT TO R. 4:42-27 YES ( ) NO ( )

PRIORITY UNDER R. 1:2-5 YZS (X) NO ( ) APPLICABLE SECTION UNDER THE RULE R.1:2-5(1)

IN CRIMINAL. QUASI-CRIMINAL. AND JUVENILE CASES. . . NOT INCARCERATED ( ) INCARCZERATED (

CONFINED AT
GIVE A CONCISE STATEMENT OF THE OFFENSE AND OF THE JUDGMENT. DATE ENTERED AND ANY SENTENCE OR

DISPOSITION IMPOSED

5C30 S - NOTICE of APPEAL 10 APPELLATE DIVISION ALL-STATE LEGAL SUPPLY CO.
Baee s m a2 One Commerce Drive, Cranford, N. J. 07016
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ATTA  ADDITIONAL SHEETS IF NECESSARY
1| NOTICE OF APPEAL HAS BEEN SERVED ON: ‘
= DATE OF TYPE OF
NAME SERVICE SERVICE
TRIAL COURT Jupge_Eugene D. Serpentelli, A.J.S.C. 5/i2/88 _M:RRR_ . | .
(Ccean County Clerk) -. - S y N
_5/12/88 _CM:RRR

TRIAL COURT CLERK STATE AGENCY Supericr Court of New Jersey.
ATTORNEY GENERAL OR GOVERNMENTAMIdElesex County Clerk
OFFICE UNDER R. 2:5-1 ih:

5/.2/88 (M:RRR

OTHER PARTIES: ' . o _
DATE OF TYPE OF

NAME AND DESIGNATION ATTORNEY NAME. ADDRESS & TELEPHONE NO. SERVICE  SERVICE
(SEEVE- THIS PARTY WITH
TRANSCRIPT)

SEE ATTACHED, Paragraph B

-

| HEREBY CERTIFY THAT | HAVE SERVED A §OPY OF THIS YOTICE OF
APPEAL ON EACH OF THE PERSONS REQU /{o AS INDICATED }x oV
May 16 .19 88 0

etetes AL

= M. HUTT
SIGNATURE OF ATTORNEY OF RECORD

_2__} PRESCRIBED TRANSCRIPT REQUEST FORM HAS BEEN SERVED ON:

(ALSO INDICATE IF SOUND RECORDED)
DATE OF AMOUNT OF
SERVICE DEPCSIT

NAME
ADMINISTRATIVE OFFICE OF THE COURTS
CHIEF. COURT REPORTING SERVICES

COURT REPORTER'S SUPZRVISOR
CLERK OF COUNTY OR AGENCY A SEE ATTACHED, Paragraph C.

COURT REPORTER

TRANSCRIPT REQUEST FORM ON SACH
AND PAID THE DEPOSIT AS REQUIRSD

May 16, 1988

.....

.......................

SIGNATURE OF ATTORNEY QF RECORD

Kl | HEREBY CERTIFY THAT:

‘ ( ) THERE IS NO VERSATIM RECORD. _ . .
R of September 14, 1987 proceedings leading to Order
(XX ) TRANSCRIPTAS IN THE POSSESSION OF THE dated October 6, 1987

ATTORNEY OF RECORD.

{ ) A MOTION FOR ABBREVIATION OF TRANSCRIPT HAS
BEEN FILED WITH THE COURT OR AGENCY BELOW.

ZRIPT HAS BEEN FILED~

( ) A MOTION FOR FREE TRA
WITH THE COURT BELO

May lg 219 88 L N e T e eeneanennees
ZSTEWART M. HUTT

SIGNATURE OF ATTORKEY OF RECORD

5030 S - KOTICE of APPEAL 10 APPELLATE DIVISION ALL STATE LEGAL SUPPLY CO.
and FORM REQUEST for TRANSCRIPT - Page 2. R.2:5.1 259 Shellieic Street. Moumainside. N.J. 07082
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A..ACHMENT TO NOTICE OF APPEAL

"HUTT & BERKOW

A PROFESSIONAL CORPORATION
459 AMBOY AVENUE

P.O. BOX 648

WOODBRIDGE, NEW JERSEY 07095
(201) 634-6400

ATTORNEYS FOR PLAINTIFF, Woodhaven Village, Inc.

URBAN LEAGUE OF GREATER NEW BRUNSWICK, et al.

Plaintiffs,
V.

THE MAYOR AND COUNCIL OF THE BOROUGH OF
CARTERET, et al.,

Defendants,
and

O & Y CLD BRIDGE DEVELOPMENT CORPORATION,
a Deleware Corp.,

and

WOODHAVEN VILLAGE, INC., a New Jersey Corp.
Plaintiffs

Vo
THE TOWNSHIP OF OLD BRIDGE in the COUNTY CF
MIDDLESEX, a Municipal Corporation of the
State of New Jersey, THE TOWNSHIP COUNCIL OF
THE TOWNSHIP OF OLD BRIDGE, THE MUNICIPAL
UTILITIES AUTHORITY OF THE TOWNSHIP OF OLD
BRIDGE, THE SEWERAGE AUTORITY OF THE TOWNSHIP

OF OLD BRIDGE and THE PLANNING BOARD OF THE
TONNSHIP OF OLD BRIDGE,

Defendants.

et el Sl N N et NP i S sl Mt e Vo N e el Nt? et o et N el Nt Nt Sl ol Nt it el el NP il S Saa? Vot S

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION

MIDDLESEX COUNTY/OCEAN COUNTY
(Mount Laurel II)

DOCKET NO. C-4122-73

SUPERIOR COURT OF !=W JERSEY
LAW DIVISION

MIDDLESEX COUNTY/OCEAN COUNTY
(Mount Laurel II)

DOCKET NO. L-009837-84 P.W.
& DOCKET NO. L-036734-84 P.W.



'A. IN FAVOR OF:. Def
Township of Old Bridge.

Pa 51

ATTACHMENT TO NOTICE OF APPEAL

Reconsideration and Rehearing.

- B. OTHER PARTIES: -

NAME AND
DESIGNATION

Twp. of 0ld Bridge
& Twp. Council, :
Defendant

The Planning Board
of Twp. of Old Bridge,
Defendant

0ld Bridge Municipal
Utilities Authority
(now includes Sewer
Authority), Defendant

Urban League (now
Civic League),
Plaintiff

O & Y 01d Bridge
Development Corp.,
Plaintiff

C & Y Old Bridge
Development Corp.
Plaintiff

Former Twp.
of Old Bridge’
Attorney

Former Planning
Board Attorney

ATTORNEY NAME, ADDRESS
AND TELEPHONE NO.

DATE OF
SERVICE

Glenn J. Berman, Esqg.
196 Main Street -
South River, NJ 08882
(201) 257-9720

James M. Colaprico, Esq.
997 Lenox Drive
Lawrenceville, NJ 08648
(609) 896-3600 .

William E. Flynn, Esq.
18 Throckmoxrton Lane
0ld Bridge, NJ 08857
(201) 679-1221

Barbara Stark, Rutgers
Const. Law Clinic,

15 Washington Street
Newark, NJ 07102-31¢2
(201) 648-5687

Thomas J. Hall, Esqg.

210 Carnegie Center
Princeton, NJ 08543-5226
(609) 924-0808

Dean Gaver, Esg.
Hannoch Weisman

4 Becker Farm Road
Roseland, NJ 07068
(201) 535-5300

Jerome J. Convery, Esq.

151 Route 516, P.O. BOX 642

0ld Bridge, NJ 08857
(201) 679-0010

Thomas Nomman, Esqg.
Norman & Kingsbury
30 Jackson Road
Medford, NJ 08055
(609) 654-5220

5/16/88
5/16/88
5/16/88

5/16/88

5/16/88

5/16/88

5/16/88

5/16/88

sfendant, Township of Old Bridge and Planning Board of
woodhaven Village, ‘Inc. also-appeals Order of Eugene
D. Serpentelli, A.J.S.C. dated April 21, 1988, denying Motion for

TYPE OF
SERVICE

CM:RRR

QM:RRR

CM:RRR

CM:RRR

CM:RRR

CM:RRR

CM:RRR
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C. PEﬂKﬂEBED'HUNSCKHﬂ‘REQmﬁﬂ‘ﬁm%ﬁ}QS-BEHQSBRﬂﬂ)ON:

October 6, 1987 Order is based upon stenographic transcript of Motion heard
and decision rendered on September 14, 1987 wnhich transcript is in this 4
party's possession and will be served in accordance with Court Rule. ~ Order
dated April 21, 1988 denying plaintiff's request for reconsideration and
rehearing is based upon Stenographic Transcript of Motion heard and decision
rendered April 13, 1988 which Transcript has been ordered by defendant O & Y
Old Bridge Development Corp. and will be served in accordance with Court-Rule.

Page 2.
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T Thnis mstter having been cpene¢ to the Court on tne Mciien

v ~ -y~ - . L. .
WOODRAVEIN VILL_AZZ, ZIhC., 2 hew Jersey

¢ armas S -

1
i A - .. TP e : L ey -
;- Corporation, Stewart nutt, Isqi~azppezring, anl in' the prese.ce of the URBAN

{now CIVIC) LIAGUZ 0F GREIsTEIR L E UNSWIZK, Zarbare S:ark, qu.~ap;ear;ng,
o and in the presence of Flaintiff, O & ¥ OLD ERIDAT CEVELIPMENT CORPGRATION.
Thomas J. Hall, ZIscq. appearing,.énd.in :59 sresence cX the TGU?SHI? Gr OLD
%f;:%fz:ff' BR*DSE:?LARNING BOARD, Thomas Nozman, Esq: zppearing, and in the presence
IEILiaTiTaese . —

T Clen ub ‘-.s;"ié ‘«
- cmpoma o ..‘.— W - - .. . )
;:::*“*':;:“ -o‘..he TOJhS'-P OF OLD BrR IDu-,'Je.o.e J. vonve'v Zsq. appezaring; and the
WY L T - - . . ..

-..-'-:.—.—h-—-—-l'-l-- - . — -

~EmTwEe== |l Court havins reviewed the Mction pazpers, Zriefs and suppcrting documents

-

submitted on behalf of zll par=ies here:c; znd the Court having hez:é

cral zrgument and g00C cause having been shown,

oronT - Y] . - - L. . . . L.
— e ut.u_. that the loticn for Reconsiderztics of the Court deczisien

‘enuered Sao-ero 14, 1987, in the zbove referenced matzer, is herety
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- e e e
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Notice of Appeal O & Y 0ld Bridge Development Corp.

(A=-4572~87T3)
NOTICE OF APPEAL ' PLEASE PRINT OR TYPE
SUPERIOR COURT CF NEW JERSEY - APPELLATE DIVISION
TITLE OF ACTION AS CAPTIONED BELCW: EE ATTORNEY OF RECORD
NAME __Brener Wallack & Hill, AH: Thomas Jay Hall
ADDRESS __210 Carnegie Center
Princeron, New Jersey 08540
SEE PHONE NO. _(609) 924-0808
" ATTORNEY FOR & Y 0l1d Bridge Development Corp.
ATTACHED ON APPEAL FROM:
CAPTION Superior Court, Law Div., Middlesex/Ocean County
TRIAL COURT STATE AGENCY (Mz. Laurel II)
C~4122=73%: 1-009837-84PW: 1~036734~-84PW
TRIAL DOCKET OR INDICTMENT NUMBER
Eugene D. Serpentelii, A.J.S.C.
TRIAL COURT JUDGE '
CiviL ( x) CRIMINAL ( ) JUVENILE ( )
NOTICE IS HERESY GIVEN THAT_Plainriff, 0 & Y 01d Bridge Developmen: Corporation
APPEALS TO THE SUPERIOR COURT OF N. J.. APPELLATE DIVISION. FROM THE JUDGMENT | ) ORDER ( X)
CTHER (SPECIFY) ( )
ENTERZD IN THIS ACTION ON__QOctoher 6 _1e_87* . INFAVOR OF_Township of 0ld Bridge, Township
Council of the Township of Old Bridge, Municipal Utilicies Authority of the Township of 0ld
IR ERERL XS TR SSOSIR R R X IDHOTWITIRE X5 R G IEXMA X X SR X PR R AP A B E I AP E S Ras,

Bridge, Sewerage Authority of the Township of 0ld Bridge and Planning Board of the

Township of Old Bridge.

#See attached Addendum.
ARE ALL ISSUES AS TO ALL PARTIES DISPOSED OF IN THE ACTION BEING APPEALED? YES ( &) * NO ( )

IF NOT. IS THERE A CSRTIFICATION OF FINAL JUDGMENT ENTERED PURSUANT TO R. 4:42-2? YES ( ) NO ( )
PRIORITY UNDER A. 1:2-5 YES (X) NO ( ) APPLICABLE SECTION UNDER THE RULE (1)
IN CRIMINAL, QUASI-CRIMINAL. AND JUVENILE CASES. . NOT INCARCERATED ( ) INCARCERATED ( )

CONFINED AT

GIVE A CONCISZ STATEMENT OF THE OFFENSE AND OF THZ JUDGMENT. DATZ SNTERED AND ANY SENTENCE OR

DISPOSITION IMPOSED

530 S - NCTICE of APFEAL 10 AFBEZLLATE DIVISION ALL-STATE LEGAL SUPPLY CO.

T as MNan =~ MNeoivea ™ A Y AR e
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CAPTION

USBAN LEAGUE OF GREATER NEW
BRUNSWICK, et -al.,

Plaintiffs,
v.

THE MAYOR AND COUNCIL OF THE
BOROUGH QOF CARTERET, et al.,

Defendants,

and

O & Y OLD BRIDGE DEVELOPMENT
CORPORATION, A Delaware
Corporation,

Plaintifsf,
and

WOODHEAVEN VILLAGE, INC., a
New Jersey corporation,

Plaintifs,
V.

THE TOWNSHIP OF OLD BRIDGZ

in the County of Midclesex,

a Municipal Corporation of
the State of New Jarsey, THE
TOWNSHIP COUNCIL OF THZ
TOWNSHIP OF OLD BRIDGZ, THE
MUNICIPAL UTILITIES AUTHORITY
CF THE TOWNSHIP OF OLD BRIDGE,
THE SEWERAGE AUTHORITY OF THE
TOWNSHIP OF OLD BRIDGE and
TEE PLANNING BOARD OF THE
TOWNSHIP OF OLD BRIDGE,

Defendants.



® : -
. . Pa 59
ATTACH n_OITIONAL SHEETS IF NECESSARY

7 | NOTICE OF APPEAL HAS BEEN SERVED ON:
I__ DATE OF TYPE OF
{ NAME SERVICE SERVICE

® l ~RIAL COURT JUDGE___Eugene_Serpenrelli, A .J S C 5-3-88 __Reg.

E TRIAL COURT CLERK STATE AGENCY Clerk of Superior Court and 5-3-88 Cert. Mall-RR

‘ ; *X —-—3- 1] R

| ATTORNEY GENERAL OR GOVERNMENTAL Middlesex County Clerk **5-3-88 Cert. Muil

! OFFICE UNDER R 25.1 tn}
OTHER PARTIES: :

® A DATE OF TYPE OF

NAME AND DESIGNATION ATTORNEY NAME. ADDRESS & TELEPHONE NQ. SERVICE SERVICE
Township of _ ‘a
Old Bridge Jerome J. Convery, Esq. (201) 679-0010 5-3-88 _Cert. M. -RR
ISEAVE THIS PARTY. Y =
TRANSCRIBT) PARTY WiTh and 1S1 Route 516

Tawnship Comcil of = __P.0. Box 642 :

o Old Bridge ~ Respondents Old Bridge, New Jersey 08857 .
Planning Board of Old .. Thomas Norman, Esq. (609) £54=5220 5-3-88 _Qert. Mail-R
Bridge Township - Norman & Kingsbury, 30 Jackson Road
Respondent Medford, New Jersey Q8055
Mmicipal Utilities William E. Flynn, Esq. (20]1) 679-122] £-3-88 _Cert. Meil-R

[ ) Authority & Sewerage Antonio & Flynn,

Authority of the Township 18 Throckmorron lane
of Old Bridge - Old Bridge, New Jersey 08857
——Respandents Lo
(Continued : IHEREBY CERTIFY THAT | HAVE SERVERQ A COPY OR TRIS NSTICE OF
, on actached | LCc AL ON EACH OF THE PERSONS/AEO\IRED AS INDICATED ABOVE.
Addendum) = ) »
May 19 88, L. - ~
® Thomas Jay/ha11 s~
SIGNATURE OF ATTORNEY OF RECORD
12| PRESCRIBED TRANSCRIPT REQUEST FORM HAS BEEN SERVED ON:
(ALSO INDICATE IF SOUND RECORDED)
DATEOS  AMOUNT OF
NAME SERVICE DEPOSIT
ADMINISTRATIVE OFFICE OF THE COURTS
® CHIEF. COURT REPORTING SERVICES Carolvn Evans 4-21-88
COURT REPORTER'S SUPZRVISOR : 5
CLERK OF COUNTY OR AGENCY. Olga Blum 4-21-88
COURT REPORTER Indy Marinke 4-21-88 5130
® cision
—denying Mncion to Recongidew ) o~
| HEREBY CERTIFY THAT | SERVED THE PRESH
TRANSCRIPT REQUEST FORM ON ELCH OF
AND PAID THE DEPOSIT AS REQUERED Bv.57 2:543k .
May...s3 19 88 ... 1}’ ............................ VAl A
® fioms )
SIGNATURE OF WTTORNEY OF RECORD
3 | | HEREBY CERTIFY THAT: N
{ ) THERZ IS NO \'ERBATIM RECORD.
September 14, 1987 proceedings leading to Order
® (XX) TRANSCRIPTAS TR EBSSE<sioN of FhePTOC g8 ~nee 6g 1957
ATTORNEY OF RECORD. dated Octooex 6,
() AMOTION FOR ABBREVIATION OF TRANSCRIPT HAS
BEEN FILED WITH THE COURT OR AGSNCY BELOW.
{ ) AMOTION FOR FREE F=ANSCRIP AS BEENFILED
WITH THE COURT BE , ),/
® May. .35 19 B8 i d ST IONTT N
Thomag Jay
: SIGNATURE OF RTTO" o= RECORD
5C3C S -~ NOTICE of APPEAL 10 APPELLATE DIVISION ALL-STATE LEGAL SUPPLY CO.
Nne CAammarrs Neaua Crantaed N | ATNAR

~~~~~~~ ———— Page 2 R 2-3.%
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Order Appeaied

Appeal 1s from an Order entered October 6, 1987, a copy of which 1is

“annexed - hereto, .as that Order was modified or supplemented in an opinion

rendered by Judge Serpentelli on April 13, 1988. Appellant does not appeal
the April 13, 1988 decision but will provide the transcript, which enlarges
upon the opinion and Order that are the subject of this appeal.

Scope of Appeal 4

The action being appealed disposes of all issues in the consolidated
matter. The case of Urban League of Greater New Brunswick, et al. v. Mayor
and Council of the Borough of Carteret, et al., Docket No. C-4122-73

(Chancery Div., Middlesex County/Ocean County) included numerous issues
involving municipalities that were not part of this consolidated case.

Parties (continued)

Date of Type of
Rame Atcorney Service Service
Civic (Urban) League Barbara Stark, Esq. 5-3-88 Cert. Mail-RR
of Greater New (201) 648-5687
Brunswick, plaincifi Rutgers School of Law
Constitutional Litigation
Clinic

15 Washington Street
Newark, New Jersey 07102-3192

Woodhaven Village, Inc. Stewart M. Hutt, Esq. 5-3-88 Cert. MailRR
plainciff Hutt Berkow
459 Amboyv Avenue
P. 0. Box 648
Woodbridge, New Jersey 07095
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JEROME J. CONVERY, ESQ.
151 Route 316 '
P.0. Box 642

01d Bridge, NJ 08857
(201) 679-0010

Attorney for Township of 0ld Bridge

URBAN LEAGUE OF GREATER NEW
BRUNSWICK, et al,

Plaintiffs,

v,

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et al,

Defendants,

and

O & Y OLD BRIDGE DEVELOPMENT
CORPORATION, A Delaware
Cerporation, Plaintiff
and !
WQODHAVEN VILLAGEZ, INC. a
New Jersey corporation
Plaintiif,
V.

THZ TOWNSEIP OF OLD BRIDGE

in the COUNTY OF MIDDLESEX,

a2 Municipal Corporation of
the State of New Jersey, TRZ
TOWNSHIP COUNCIL OF THE
TOWNSHIP OF OLD BRIDGE, T:EZ
MURICIPAL UTILITIES AUTHORITY
OF THE TOWNSHIP OF OLD BRIDGE,
THZ SEWERAGE AUTHORITY OF THE
TOWNSHIP OF OLD BRIDGE and
THE PLANNING BOARD OF THE
TOWNSHIP OF QLD BRIDGE,

Defendants.

SUPERIOR COURT QF NEW JERSEY
CHANCERY -DIVISION

MIDDLESEX COUNTY/OCEAN COUNTX
(Ol1d Bridge) . :

Docket No. C &122—73

SUPERIOR COURT OF NEW JERSEY

LAW DIVISION
MIDDLESEX COUNTY/OCZARN COUNTY

Docket No. LOO9837-84 PW

and No. L0O36734~84 PW

Civil Action
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c o

This matter having been opened to the Court on the Motion of the
Township of Qld Bridge, Jerome J. Convery, Esq. appearing; and on Motion
of the Planning Board of the Township of Oid Bridge, Thomas Nerman, Esq.
appearing, and a Cross Motion having been filed by the Urban (now Civic)
League of Greater New Brunswick, Barbara Stark, Esq. appearing, in che.
p;esencé of Plaintiff, O & Y Old Bridge Development Corp.: Thomas J.
Hall, E;q. and bean A. Gaver, Esq. appearing, and in the presence of
Woodhaven Village Inc., Stewart Hutt, Esq. appearing, and the Court
having reviewed the Motion papers, Briefs and Memoranda, Supporting
Affidavits and reports submitted on behalf of all parties hereto; and
the Court having heard oral argument and good cause having been shown,

IT IS ON THIS & day of (De72-da; 1987,

ORDERED:

1. That the Order and Judgment of Repose granted by this Court by
Order dated Januzry 24, 198f, is hereby vacated for the reasons stated
by this Court in its oral opinion rendered September 14, 1987.

2. This matter is hereby transferred to the Council on Affordable
Housing.

3. The Cross Motion filed by the Civil Lezgue of Greater New
Brunswick for enforcement of the Order and Judgment of Repose, dated
January 24, 1986, is hereby denied for the reasons stated by this Court
in its oral opinion rendered September i&, 1987.

4. This Court does not retain jurisdiction of this matter.

“3GENE D. si§7;NTELLI, 2.J.5.C.
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Notice of Appeal of Urban League

(A-4752-87T3)

(Civic League)

~ NOTICE OF APPEAL

’
SUPERIOR CCURT OF NEW JERSEY - APPELLATE DIVISION

URBAN LEAGUE OF GREATER -
NEW BRUNSWICK, et al.,

Plaintiffs,
v.

THE MAYOR & COUNCIL OF THE
BOROUGH OF CARTERET, et al.,

Defendants,
and

O&Y OLD BRIDGE DEVELOPMENT
CORP., a Delaware Corporation

and

WOODEAVEN VILLAGE, INC., a N.J.
Corp..,

Plaintiffs,
V.

TOWNSHIP OF OLD BRIDGE,in the
COUNTY OF MIDDLESEX, et al.,

Defendants.

‘Constitutional Ligigatio

H

‘ JUk 03 55
John Payne, Esq. -
Barbara Stark, Esqg.
Clinic T
Rutgers Law School
15 washington Street
Newark, New Jersey 07102
201-648-5687
Attorneys for Civic League
Plaintiffs and on behalf of
the ACLU of New Jersey.

ON APPEAL FROM

SUPERIOR COURT OF NEW JERSEY
(Middlesex County-Venue)
(Ocean County-Trial)

C-4122-73, L-009837-84 PW,

L-036734-84 PW
(Consolidated Cases)

Eugene D. Serpentelli, A.J.S.C.

Civil No. C 4122-73
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»
»

NOTICE is hereby given that the Civic League plaintiffs appeal to
the Superior Court of New Jersey, Appellate Division from the Order
entered in this action on October 6, 1987, in favor of defendant
Township of Old Bridge and the Order dated April 21, 1988 denying
reconsideration of the first COrder.

Each Order is being appealad in its entirety.

Are all issues as to all parties disposed of in the action belng
appealed? Yes.

Priority Under R. 1:2-5 - Yes. Applicable section under Rule
R. 1:2-5(1).

Notice of Appeal has been served on: Date of Type of
Service Service

Trial Court Judge

Eugene D. Serpentelli, A.J.S.C. 6/2/88 Lawyers
Service

Cther Parties:

See attached Service List. 6/2/88 Lawyers
. Service

I hereby certify that I have served a copy of this thlce of Appeal
on each of the persons required as indicated above. "

Barbara Stark

June 2,

S v et st e anie = e L T
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3

’
PRESCRIBED TRANSCRIPT REQUEST FORM HAS BEEN SERVED ON:

- October .6, 1987 Order is .based upon stenographic transcript of

Motion heard and decision rendered on September 14, 1987. As set forth
in the Notice of Appeal filed by plaintiff Woodhaven Village, Inc. on
May 12, 1988, the transcript is in said plaintiff's possession and will
be served in accordance with Court Rule. Order dated April 21, 1988
denying plaintiff's request for reconsideration and rehearing is based
upon Stenographic Transcript of Motion heard and decision rendered April
13, 1988. As set forth in Woodhaven's Notice of Appeal, this Transcript
has been ordered by defendant O & Y 0ld Bridge Development Corp. and
will be served in accordance with Court Rule.

June 2, 1988

Barbara Stark
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SERVICE LIST

g;hgﬁ_gggggg;xé_gg;;g;g;; Civ C 4122-73 (Superior Court,.Chancery
Div., Middlesex County) (OLD BRIDGE)

Jerome J. Convery, Esqg.
151 Route 516, Box 872
0ld Bridge, NJ. 08857 . '

Glenn J. Berman, Esq.-.
196 Main Street :
South River, NJ 08882

Thomas Hall, Esq.
210 Carnegie Center
Princeton, NJ 08543-5226

Stewart M. Hutt, Esq.
459 Amboy Avenue
Woodbridge, NJ 07095

Dean Gaver, Esq.

Hannoch Weisman

4 Becker Farm Road (PO Box 1040, Nwk 07101 (mailing -address))
Roseland, NJ 07068

William Flynn, Esq.

Antonio & Flynn

255 Highway 516, PO Box 515
0ld Bridge, NJ 08577

Frederick Mezey, Esqg.

93 Bayard Street

PO Box 238

New Brunswick, NJ 08903

Ezra D. Rosenberg, Esq.

James M. Colaprico, Esg.
Princeton Pike Corporate Center
997 Lenox Drive

Lawrenceville, NJ 08648-2311

-
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- -
L - 453\{;8’7/3 Order of James M. Havey, JAD
. Consolidating Appeals (December 23, 1988) T

URBAN LEIAGUE OF GREATZR NEW BRUNSWICK ET AL
vs

THE MAYOR AND COUNCIL OF THE BOROUGH OF

CARTERET ET AL

. AR A
~'C:‘Jn.vu . «
- - e

SETOPE SART: A

SUDGE(S) : HAVEY

RECD

MOTION FILED: APPELLAT :
NOVEMBER 21, 1988 ELLATE Nivre
ANSWER (S) FILED: = LA Divigion
BY: DEL 99 -
BY: ? fhah S
— BY: /”‘-.’C
SUBRMITIED TO QOURT: DECEMBER 21. 1988

L4
ACNRE Clerk

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS ON THIS

23rd DAY OF December 198 8 A HERFBY ORDERED AS FOLLOWS:

GRANTED DENIED OTHER

MOTION BY APPELIANT/RESRGNENX
WOODHAVEN VILLAGE TO CONSOLIDATE APPEALS
A-4335-87T3;A-4572-87T3;A-4752-87T3 XX

SUPPLEMENTAL:

FILED

-

APPELLATE Diviy

2
Y

()

DEC < 1988

. L] rd
L TES L o

Anting (Clerk

K.3.A.D.
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L4572~ 8773 " : SUPEH  COURT OF NEW JTPRSLY
U'IRBAN LEACUE OF GREATER NEW AFPELATE DIVISION
PRUNSWICK ET Al . DOCKET NO. A- 4335-87T3

Ve -4572-87T3
v : A-4752-87T3
THE MAYOR AND COUNCIL OF THE BOROUGH, CIVI

1
OF NEW BRUNSWICK ET Al ' CSCH‘:DL? ING Oﬁh

An eppeal having been filed in the above-captioned matter,

IT IS HEREBY ORDERED that the time for £iling and serving t.ranscnpt(s). briefs and
appendices shall not be later than as set forth below:

(a) Transcript(s) (including Statement of
‘Items Camprising the ‘Record, where
applicable): Three copies of each date Due: 2-6-89

(L) Briefl and appendix of appellant: ) F I L‘ E D Due: 2-6-89
APPELLATE DIVISION

(c) Brief and appendix (if any) of
respondent (including, in case of

cross-appeal, issues raised therein): JAN ]_i 1989 Due: 3-6-89
(d) Reply of appellant (including, where
applicable, response to cross—-appeal): ‘0‘/ Due: 3-16-89
Ac\lns Clerk

(e) Reply brief, if any, of respondent
(only in case of cross-appeal):

IT IS FURTHER ORDERED that an original and fcur (4) copies of each brief shall be
filed with the Clerk and within ten (10) days thereof a proof of service shall be filed
with the Clerk indicating that two (2) copies of the brief and appendix were served on
each party to the appeal, and one (1) copy of the transcript was served on any cne
respondent for the use of all respondents; and

IT IS FURTHER ORDERED that in the event of default by appellant in filing the
appellant's brief and anpend:.x by the time directed or upon default of *+he appellant
regarding any other provision of this order, THE APPEAL SHALL BE DISMISSED WITHOUT FURTHER

NOTICE; and

IT IS FURTHER ORDERED that if any respondent fails to file a brief within the time
directed by this order, such respondent shall be precluded from further participation in

the appeal.
Witness, the Honorable Herman D. Michels, Presiding Judge for Administration, at
Trenton, this 11ch daY ho-fet_-;.lanuary-, 1989

EBC .o : Bnille R. Cox
y Acting Clerk

T-15 -
11/88

T TR Y TV L AT S e W R ey § A A TS T e et OGRS
- - - LR B s aes TP
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Lei;te.r Confirming Extension of Time to Appellant's
Brief on behalf of WoodhavelaA\v{,ig.Qﬁg?g Inc. (February 7, 1989)

HUTT & BERKOW

A PROFESSIONAL CORPORATION

Lo 459 AMBOY AVENUE FAX: 201-634-0718
GORDON BERKOW . P.C.BOX 648
S M MIMANOWITZ! WOODBRIDGE. NEW JERSEY 07095
(201) 634-6400 Our File #

JANICE K. SCHERER
SUSAN BROWN PEITZ

* " MARK WILLIAMS

3&5.%371'.'3?4‘. February 7, 1989 4427

LYNNE O'CARROLLZ

*ALSO ADMITTED DC BAR

+ALSO ADMITTED N.Y. BAR ,
«ALSO ADMITTED FLA. BAR

$CERTIFIED CRIMINAL ATTORNEY

Mr. Edward Constantini
App. Div. Clerk
Clerk's Office

Hughes Justice Complex
CN 006

Trenton, NJ 08625

Re: Urban League of Greater New Brumswick, et al. vs.
The Mayor & Council of the Borough of Carteret, et al.
Woodhaven Village, Inc. v. Township of Old Bridge, et al.
Consolidated Appeals: A - 4335-87T3
A - 4572-87T3
A - 4752-8713

Dear Mr. Constantini:

I am writing tc confirm our recent telephone conversz:tion duxring which you advised
that our request for a 30 day Extension of Tims to Zile Appsllant's Zrief was
granteé. Accordingly, Appellant's Brief shall be due Wednesday, Masch 8, 1989 and
all dates in the Scheduling Order of Januarv 11, 1989 will be pushed back
correspondingly.

By copy of this letter I am advising all counsel of record of the above Zxtension
of Time to file.

RLS/mp

cc: s2e attached list
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LAW OFFICES

HUTT & BERKOW

A PROFESSIONAL CORPORATION

7, 1989
+trached list

Emilie R. Cox

cting Clerk of the Appellate Division
Superior Court of New Jersey

Hughes Justice Complex

CN 006

‘‘renton, NJ 08625

Joel Schwartz
Woodhaven Village Inc.
90 Woodbridge Center Drive, 6th Fl.

" Woodbridge, NJ 07095

James M. Colaprico, Esqg.
katzenbach, Gildea & Rudner
Princeton Pike Corporate Center
997 Lenox Drive

Lawrenceville, NJ 08648-231il

Barbara Stark, Esq.

Rutgers University, Campus at Newark
School of Law~Newark

Constitutionel Litigation Clinic

S. I. Newnouse Center for Law and Justice
15 Washington St.,

Newark, NJ 07102-3192

Thamas Jay Hall, Esq.
Brener, Wallack & Hill
210 Carnegie Centez
Princeton, NJ 08343-3226

William Flyvnn, Esqg.

tonio & Flyvnn
255 highway 516, PO Box 315
0ld Bridge, NJ 08857

James J. Cleary, Esq.
Rt. #34 & Broad Street
‘tawan Mall
tawan, NJ 07747

Ronald Reisner, Esqg.

Gagliano, Tucci, Iandanza & Reisner
1090 Brcadwav

West Long Branch, NJ 07764

T
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1986)

THOMAS NORMAN

Letter of Planning Board att :
Number (May 30, O R A RPTIeY With Teggnd te- Wetlands and Fair

-_Shmfy

o

ATTORNEYS AT LAW

JACKSON COMMONS -
SUTITE A-2
. 30 JACKSON ROAD
MEDFORD. NEW JERSEY 08055
May 30, 1986 7 ‘
) i T N (GO9I LI SI20
R. E K. 1609165<-i77T%

ROBERT E. KINGSBURY

Honorable Eugene Serpentelli,

Ocean County Court House
CN 2191
Toms River,

N.J. 08754

Dear Judge Serpentelli:

ve. Township of 0lad
et al

As the Court is aware, both Olvmpia ané York and Woodhaven
Village have recuested and recesiveé continuations o theilr applicaticns

beicre the 0ld Bridge Planning Board in crder toO peImit th apslicanss
to revise their respective plans in light cf zhe existence cI signiii-
cant areas ci wetlands.

0ld 3ridge Township has ncw been advised Dy the New JeTsey
Affcrdable Housing Czuncil that the Township's proiected Tzir Share
respensibility equals 411 dwelling uni<ss Zcr low ané mocderate _niome
housing subject to certzain coedits andé adiustments which would reducs
the Zfair share number to 0 at least throcuch 1992, the temm ZIcr wiich
the fair share number has been crojectad by the Allcrdable Housing
Council. Carl Eintz, the Township Planning Consulzant, has been author-
izeé by the Planning Boarxé to verisy the admitzedly zouch czlculations
although the Planning Board believes, sircngly, that the Iinal calicula-

Sroposed reculaticns ¢ the 2fforcdable Housing

tions, based upon the

b=
Council, will produce a necative fair share responsibilicy Zox 0Old

Bridge Township.

'The settlement involving the parties hereto was based ugen a
fair share number of 1649 units of low ané moderzte income housinc.
The settlement was also based upon the understanding on the past o=

0lé Bridce Township
of Mounz Laursl
Mount Laurey II
Sridge Township

1]

!
Zor

that its lecal AR
and the OQakwocé 2 fo3e)
Teguired rez2oning CI Vast amo
planned cdevelcpmentc T

«ies, under +the terms
inicn as well as

un=s of landéd in 01lc&

ne addéi=ional recuircemenc

responsibi
Mzacdiscn

a b
-

P
wWioa




Hen. Zugene Serpenzelli, J5.8.C. -2-
O & Y v. CLZ Bridze
May 30, 18%%

zhat zhe develccers must crovide Low and mederate lnaccme Rcusing.  is oz
conseguence, Q0l¢ Zridge Township resclved to permit Olympla znmi York znd
Woocdhaven Villace to cdevelcp and construct azproximately 16,000 unizs of
resicde dt;a1 cwellincs wish conmmercial and ofiice cevelcoment cn acsosxi-
mately 4,000 acres in the southern poreion of Q0ldé 3ridge Townsihip. It
now appears that more than 1200 acres may be classiZied as wetlands suc-
stznt to regulations promulcated by the U.S. Army Corps of -:g;:ee:s.

T 2se landés cannot be ceve’ooec. Soundé planning reguires <thaz lands
z2jacent to large tracts of wetlanés must be planneé carelullv and sensi-

tively and certainly not at hich develoopment densities.

Clearly the advent of the wetlands issue has se*zcus“y afifaczed
the viability cf the settlement. The propcsed criteria and gu;lce‘*nes
oromulgated by the AZforcable Housing Council also impact upon the via-
Dilicy of the settlement. OLd 3ridge Township will, in gooé Zaith, satis-

Sy its Mount Laurel obligation as it has at:tempted to do in the past and
as the record mace before this Court clearly cdemonstrates.

It is within this context that the Township, throuch its Govermn-
ing 3ody and Planning Boaré, will meet with the developers oI the Olympia
anéd York develorment and the Woodhaven cdevelopmen< ;n order <o identiiy
areas cZ commonal;tv as well as areas of disacr=ement. However, in this

<emzt to explore the extremely complicated issues raised as a result ci
the wetland issue and the propcsed Zair share standard, the 0ld Eridce
Townshiz Planning 3Scaré seeks to ¢o on record as nct waiving any righ
it may have to reopen the terms o the sez:zlement cue o the wezlands

issue oxr due ¢ *he significant change in municizal responsisilicy under
Tne trocposed regulations of the AfiZordable #dusing Council.

TN::k
CC: All Par<ies

—— . Py -
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s Letter of Stewarl:M Hutt toEugeneD Serpentelli, A.J.S.C.

- — ..

1‘“

A PROFESSIONAL CORPORATION FAX: 201-634-0718
Qur File #
Goroon Berkow 459 Amboy Avenue
Stewart M Hutt P.O. Box 648
Joseph J. Jankowski .
Santce K. Scherer Woodbridge, New Jersey 07095
Ronald L. Simanowitz 201-634-6400
Susan Brown Peitz
Mark Wilhiams
Michael J. Gonnella
Michaa! F. Kaeiber November 18, 1987

Ben D. Shunak

Hon. Eugene D. Serpentelli, A.J.S.C.
Ocean County Court House

CN-2191

Toms River, New Jersey 08754

Re: Urban League of Greater New
Brunswick et al. vs. Township
of 0ld Bridge, et al.

Docket No. L-009837-84-PW

Dear Judge Serpentelli:

I am writing with regard to your letter to myself and
Mr. Hall dated November 13, 1987, in which you advise that it is
the Court's intention to mark the plaintiff's Motions for
Reconsideration as withdrawn unless some preliminary argument is
set forth by letter response. As per our recent telephone
conversation, the delay in £iling of our brief is due in part to
the delay in receiving the transcript and as a result of my
partner's recent illness and hospitalization. At this time,
Woodhaven's Brief in Support of Motion for Reconsideration is
ninety percent complete and Woodhaven shall file same by
Wednesday, November 25, 1987. Said Brief sets forth Woodhaven's .
complete argument as to matters overlooked by the Court which we
feel are a substantial basis for reconsideration of the Court's
ruling. In short, our argument for reconsideration is that
Woodhaven is a completely independent project and is entitled to
the benefit of its bargain; therefore, the judgment should not be
set aside as to Woodhaven. The Brief to be submitted will
expounéd on this and related arguments.

Accordingly, we respectfully request the Court to not
withdraw the subject motions and, upon receipt of plaintiff' s
brief, to set down a briefing schedule for defendants as well as
a date for oral argument.
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Hon. Eugene D. Serpentelli, A.J.S.C.
November 18, 1987

4 Page TwoO
Thanking you for your consideration of the above, I
remain, '
® spectfully, yours,
] T M\ HUTT
SMH:al FOR THE FIRM

cc: Thomas Jay Hall, Esq.
o Thomas Norman, Esq. .
Frederick C. Mezey, Esdq.
Dean Gaver, Esq.
Barbara Stark, Esq. .
Jerome J. Convery, Esq.
William Flynn, Esq.
® George Raymond, Esq.
Mr. Joel Schwartz

-

et n e Bl dindeindi . e i _...‘
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Letter of Eugene'D. Serpentelli, A.J.S.C. to Stewart M. Hutt

T e Superior Court of Nefn Jersep

CHAMBERS OF~ —. . OCEAN COUNTY COURT HOUSE

JUDGE EUGENE D: SERPENTELLI . [,-i F o+ J C.N. 2191
ASSIGNMENT JUDGE Sl TOMS RIVER, N.J. 08754
g i
25 &/ 24 PE.Z 37

Decembeé 1, 1987

-Stewart M. Hutt, Esquire
Hutt, Berkow & Jankowski

459 Amboy Avenue

P. O. Box 648

Woodbridge, New Jersey 07095

Re: Urban League of Greater New
Brunswick et al. v. Township
of 0l1d Bridge et al.

Docket No. L-009837-84-PW

Dear Mr. Hutt:

I wish to acknowledge your letter of November
18, 1987, with regard to the above.

As you are aware, OsY has withdrawn its Motion
for Reconsideration.

I certainly did not refuse to hear your Motion
for Reconsideration, but as I indicated to you in your tele-
phone call to me, I wanted the basis for your motion set
forth in a letter.

Having received your letter of November 18, I
am satisfied that there is no reason for this motion to be

heard. The court was entirely aware that Woodhaven was a
—= i

completely independent project. Furthermore, the court assumed

for the purpose of the motion, that the Woodhaven project would
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(Continued) ’ December 1, 1987
Stewart M. Hutt, Esquire, i
Hutt, Berkow & Jankowski

not be substantially reduced due to the wetlands problem

which existed in Old Bridge. Notwithstanding t%if,féét'

the court expressed clearly on the retord that the Wood-

haven project was an integral part of the overall settle-

— e e = o D = e = e e n e—

could not be separated from O&Y. Based on that

e - ho——- - - e o . -+ - —

ment and

fact, I can see no reason asserted by you for reconsidera-

tion.
I await your further response.
Very truly yours,
ene D. Seppentelli
A.J.S/LC.
EDS:toc

cc: SEE DISTRIBUTION

. g - —— e s mnie = -~
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{Continued)

December 1,

Stewart M. Hutt, Esquire,
Hutt, Berkow & Jankowski

DISTRIBUTION:

Thomas Jay Hall, Esquire,
Brener, Wallack & Hill

Thomas Norman, Esquire,
Norman & Kingsbury

Frederick C. Mezey, Esquire,
Mezey & Mezey

Dean Gaver, Esquire,
Hannoch Weisman

Barbara Stark, Esquire,
Rutgers School of Law

Jerome J. Convery, Esquire
William Flynn, Esquire

George Raymond,
Court-appointed Master

1987
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Order and Judgrent as to Old Bridge Township (July 13, 1984) o

JE
‘JOHN M. PAYNE, ESQ. ’
“BARBARA J. WILLIAMS, ESQ. . v G . PR
Constitutional Litigation Clinic S &MNTB"L" o
Rutgers Law School
15 Washington Street
-tvewark, New Jersey 07102
2201/648-5687

BRUCE S. GELBER, ESQ.

National Committee Against Discrimination in Housing
733 15th St. NW, Suite 1026

‘Washington, D.C. 20005

ATTORNEYS FOR PLAINTIFFS

SUPERIOR COURT OF NEW JERSEY
: CHANCERY DIVISION/MIDDLESEX COUNTY
URBAN LEAGUE OF )
GREATER NEW BRUNSWICX,

et al., _ Docket No. C 4122-73
Plaintiffs,
Civil Action
vs.
THE MAYOR AND COUNCIL -

OF THE BOROUGH OF

CARTERET, et al., ORDER AND JUDGMENT AS TO

OLD BRIDGE TOWNSHIP

St et ) ) bl Cod) Send Sl Sl Cmd Ced ) bnd

Defendants.

THIS MATTER having been opened to the Court by counsel for the Urban
League plaintiffs upon their motion to modify and enforce the Judgment of
this Court of July 9, 1976 against the defendant Township of Old Bridge

in light of the Supreme Court's decision in Southern Burlington County NAACP

v. Township of Mount Laurel, 92 N.J. 158 (1983), and the Court having

reviewed the Stipulation entered into by the parties and having heard
counsel for both parties, as well as counsel for Olympia and York/0ld Bridge
Development Corporation and Woodhaven Village, Inmc. (hereinafter "developer

plaintiffs"),

IR i a0 B S :91."-*_'!??. 1 07 TNy

Mk oid OO e

e
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IT 1, THEREFORE, THIS (3> Day OF JULY, 1984, .

ORDE.REDandAi)‘JUDGED':“A ’ —

1. For purposés of determining present housing need, the appropriate
region for>01d Br;dge Township{is‘the eleéén-coun:y fégiﬁn identified in the
Fair Share Report ﬁrepared by Carla L. Lerman, P.P., dgted April 2, 1984.

For purposes of-determiniﬁg prospective housing need, the appropriate region
for 014 Bridée Township is the five county commutershed region, comprised of
Midd%esex, Monmouth, Ocean, Soméfset and Union Coﬁncieé and based on the
methodology contained in Ms. Lefman's Report of April 2, 1984.

2. The Township of 0ld Bridge's fair share of the regional need for
.low and moderate income housing through 1990 is 2414 housing units, as per
the Report on Fair Share Allocations for 0ld Bridge Township, prepared by
Hintz/Nelessen Associates and dated June 15, 1984. Application of the
methodology set forth in Ms. Lerman's Report of April 2, 1984 yields a fair
share number for 0ld Bridge Township through 1990 of 2782 housirg units.

The methodology set forth in Alan Mallach's Expert Report of November 1983,
as modified by his memorandum in this case of May 11, 1984, produces a .
fair share number for 01d Bridge.Township through 1990 of 2645 housing units,
without including a category for financial need.

The Township of 0ld Bridge's fair share obligation includes 746 units
of ﬁresenc ﬁeed and 1668 units of prospective need. Of these 2414 units, 1207
shall be low income housing and 120i units shall be moderate income housing.

3. The Township of 0ld Bridge is entitled to a credit against its fair
share obligatior of 2414 units for the following units built or rehabilitated
since 1980: 204 units at the Rotary Senior Citizems Housing project which are

occupied by low or moderate income households and are subsidized under the

Ltk T T —— o Cwmnane pes @ cwmras = i Py
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Section 8§ New Construction Housing program, and 75 units which have been
subscantially rehabilitated by 01d Bridge Towvnship under the Community
.Development Block Grant program.

4. The Township of 0ld Bridge's existing zoning ordinance is not in

compliance with the constitutional obligation set forth in Southern Burlington .

County NAACP v. Township of Mount Laurel, 92 N.J. 158 (1983) (Mount Laurel II).

5. The Urban League plaintiffs and the Township of 0ld Bridge shall
seek to reach an agreement as to ordinance revisions and shall submit the

proposedvrevisions to the Court within 45 days of the date of this Order.

l Any such agreement as to ordinance revisions shall be binding on the developer

‘plaintiffs only if they acceé: the agreement and join in pfesepting it to the
CouriZ}iTo assist the Court in determining whether to approve any proposed
ordinance revisions, a full hearing shall be held, and the Court shall appoint
Ms. Carla Lerman as the Court's expert for the limited purpose of reviewing
the proposed revisions to determine whether they are reasonable in light of

the Township's obligation under Mount Laurel II. The requirement of a hearing

and reference to Ms. Lerman shall apply regardless of whether the agreeﬁent is
presented by all the parties to the consolidated actions or only by the
Township and the Urban League plainﬁiffs.. If no agreement is reached within
45 days of the date of this Order, the Urban League plaintiffs shall seek
appointment of, and the Court shall appoint, a master to assist 0ld Bridge

Township in the revision of its zoning ordinance to achieve compliance with

its obligation under Mount Laurel II. The proposed ordinance revisions
and the master's report with respect to the proposed revisions shall be

submitted to the Court within 45 days of the appointment of the master.

o ——— -




6. The time periods set forth in this Order and Judgment may be

extended by mutual written consent of the partiesy ,2 ﬁ: ;d—g,
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A Yes. I did not mean to be facetious, really didn't.
I think that what this represents, really, is a great

deal of, you know, negotiation and discussion, compromise,

working through figures, and what will result, I believe,

"is the realistic pfbb&bility, if that's not a redundancy,

that the number of units set forth in the settlement agree-
ment will pe‘built in the six-year repose period referred
to in the agreement. The dual number is lower than the
fair share number th;t had been agreed to, initially, the
fair share number relating what would have been the
requirement for a ten-year period. The six~-year period
really represents what‘realistically might be built in

six years and marketed in this period of time.

Q That's the 1668?

A Right.

THE COURT: 1I'll direct this to counsel:

The order refers to 1,668 units. In the
settlement agreement, Section III-B.2 there's a
reference to the "suspension of lower-income
housing obligation," which refers to 2,135 units.
I want to be sure I understand what the difference
is.

MR. CONVERY: May it please the Court,
Jerome J. Convery on behalf of the Township of

014 Bridge.
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! That section was negotiated several
® ‘ . 2 months back concerning the concept that if the
3 Township of 0ld Bridgej reached the number of 2,13-5 ‘
4 lower income units prior to 1990, that there wou;d_
® s be no further obligation to have developers construct
6 Mount Laurel housing at that point. It later became
° ' 7 clear that the realiétic nux;nber that could actually
' 8 be. built by the ye&r 1990 would be much less than .
9 that, but this was an assurance to the Township .
® .3 10 Council that once we reached that number of 2,135
: § . 1 units, that no one would expect the Township of -
; 12 0ld Bridge to require builders to continue to build
® ; 13 Mount Laurel housing in excess of that number in | <
. g 14 | spite of the fact that we would have ordinances in *i
; f 15 effect that would have a set-aside. i <
’ : t , 16 So I am trying to explain to the Court that ¥
I 17 this was a provision that was negotiated to satisfy It
b . 18 the Council that they would not be required to go
o !
’ i 19 beyond that number. That paragraph is acceptable
?o to the town in the form that it's now stated, but
® 21 I think all the parties agree that the figure in
: 2 the order represents the obligation of 1,668 units
g 3 for the next six years following the entry of the
® ’ :._ 24 ! order.
THE COURT: Well, to the uninitiated, including
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me in terms of your negotiation and purpose, it
appears to me there is an inconsistency. The two
seem quite inconsistent. It seeﬁs to us your fair
share is 1,668, and you should be entitled to cut
it off then in 1990.

MR. CONVERY: Rather than --

THE COURT: I'm not argquing against the idea.

MR. CONVERY: Rather than belaboring the
point, the provisioﬁ is acceptable to the town. If
the provision is not acceptable to the Master or
to the Court, I would ask that that provision be
stricken rather than having additional negotiation.

THE COURT: Mr. Neisser.

MR. NEISSER: Eric Neisser on behalf of the
Urban League.

THE COURT: I want you to know I said it
right. |

MR. NEISSER: Yes, you did, and I appreciate
it.

_Mr. Convery's description is accurate. I
think he only failed to explain, as Your Honor
said, to the uninitiated where the number 2,135
in that paragraph you referred to came from. That
comes from Your Honor's order of July 13, 1984, in

which the fair share was set at 2,414. Then in this

1
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Aside Judgment (July 20, 1987)
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|
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‘orporation of the State of New
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AI, EUGENE DUNLOP, of full age, do hereby certify as follows:

1. T am a Councilman of the Township of 0ld Bridge and have
been a member of the Township Council since January 1, 1984. I am
peréoéaily'familiar with all of the negotiations of the Township Council
leading to the approval hy the Township Council of the Settlement Order,
dated January 24; 1986, which, at that time, was intended to resolve
ﬁhe controversy in the above referenced matter.

2. At all times during the negotiations in the above referenced

mattér, it héd been represented to me that O & Y OLD BRIDGE DEVELOPMENT
CORPORATION ( O & Y) was a fully owned subsidiary of Olympia & York

Development Corporation, an Internatiarl Corporation based in Canada

with corporate assets in excess of seven billion dollars. Moreover,

Olympia & York was portrayed as the largest privately owned development

corporation in the world. Furthermore, it was at all times stressed
to me that Olympia & York was one of the largest developers of large
scale commercial deveiopment, including office buildings, regional

shopping centers and other non-residential development, including many

ma jor commercial structures in New York City;ﬂjéggz;;ning WOODHAV

VILLAGE, INC., at all times it was represented to me that Woodhaven

was a major development firm, headed by Sam Halpern and was fully ab

to finance and actually build and develop the property as proposed
in the Settlement Agreement. ét all times during the settlement nego-
tiations, and until very recently, I have always believed that 0 & Y
and Woodhaven were fully able and ready to develop the entire project
as outlined in the Settlement Agreement.
3. The development of the O & Y and Woodhaven tracts were at

all times proposed as a neY_Eg!E_ggxg;ggmgnr, which provide its own

/

employment base éfi_fif—ggge‘ Both developers stressed the importance

—rye—y
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of a strong tax base to be utilized to pay for the municipal cost of

servicing and maintaining the new town. Both developers also stressed\
[
!
i

with the number of new residents which would be bfought into the Town-i

the provision of a strong employment generating base in conjunction

ship of 0ld Bridge by said development,

4. It is my understandiﬁg that during the negotiation;»leading
up to the settlement, 0 & Y in&icated that it had approximatély 2,550
buildable acres out of its total tract of 2,640 acres. At aii time$>-
;ﬂ wagled to believe that only about 100 acres were undevelopable on
the 0 & Y tract. Furthermore, it was my understanding that the 0 & Y
Development was to include a professionally designed 18 hole golf course
u which would be available to the residents of the development for recre-
ation. It was further represented that 35 acres would be available 7
for active recreational activities and public facilities, in addition
to the golf course.

5. During negotiations leading to the settlement, there was
a very strong concern on the part of the Towﬁship Council concerning

commercial development on the tracts belonging to O & Y and Woodhaven.

I have a specific recollection of one particular meeting wherein Lloyd

Brown of O & Y and various representatives of Woodhaven Village, came

before the Town Council to specifically discuss commercial development.

The representatives of Woodhaven Village indicated that they—eouid
0 build approxi i 5%) percent commercial on their property

due_to its relationship to the various highways. LIoyd Brown, however,
e ——

indicated that the overall development of commercial property for O &
Y and Woodhaven would exceed ten (10%) percent commercial because
0 & Y was going to be developing such an extensive amount of industrial/

I commercial office space and a shopping center on the site. Mr. Brown
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pointed out that when you look at the overall development by O & Y
and Wondhaven, that over ten (107) percent commercial would be devel-
oped. Based upon this argument advanced by the developers, the Town-
ship Council found the proposal concerning commercial development to

be acceptable;—insufar—as—ehe_pe:cgggggg_gficommercial property on

the two tracts.

6. Also during negotiations leading to the settlement, there
was a serious concern regarding "staging performance”. -During these
negotiations, Lloyd Brown of 0 & Y made the argument that the staging
requirements of the Old Bridge Land Development Ordinance should be
modified in the case of Olympia & York and Woodhaven, since Olympia
& York needed additional time to market the high level officeAspace
and shopping center which they had proposed. Mr. Brown indicated that
0 & Y could meet the requirements of the Land Development Ordinance
by providing smaller and less appropriate industrial/commercial prop-
erties, but that he represented to the Township of Old Bridge that
he wanted the time to market a shopping center that would be a show-
place for the Township of 0ld Bridge. The negotiations concerning this
aspect of "staging performance" came very near the end of the nego-
tiations, and these representations by Mr. Brown were extremely impor-
tant to me as a Council member in approving the settlement. At all
times during the negotiations and regarding the vote to approve the
settlement, I relied upon the representations of the developers, espec-
ially Lloyd Brown, that the proposed commercial development was to
be built, and that such commercial development was just as important
to Olympia & York as it was to the Township of Old Bridge. IfZT—had

been told by the developers that they could not build EEg_sggmefEial

properties as proposed, I would not have approved the settlement in
J
question,




N

'll consensus formula, believed that Old Bridge's number should be 24 14,

Pa 90

7. Regarding the fair share responsibility of the Township
of 0ld Bridge, I; as a Council member, was at all times concerned as
to whether or not the Township of Old Bridge would be able to meet
‘its fair share number. As a member of the Council, I sat through meet-
ings wherein various numbers were presented regarding the fair share
number starting with the "consensus" number of approximately—22.35.

I later was aware that our expert, Carl Hintz, on the bais of the

but he indicated that the number would be less if he could get the
data concerning vacant developable land within Middlesex County. Unfor-

tunately, we learned that that data was not available and Mr, Hintz

—

indicated that the best estimate that he could propose would bé 24)

lﬁ;_'When the final settlement figures were negotiated, it was proposed

to me as a Council member that the obligation of the Township of Old

Bridge would be 1,668 units, half to be low income and the other half
-

to be moderate income. It was very important to me that the proposed
e

mechanism for the development of these units would be that Olympia

—

& York would provide 500 units and Woodhaven would provide 260 units. é

o

-—ﬂhTTEE‘E;Ebosed that these units would be developed during the six- j

u_gear period of wepose. As a Council member, it was always important
/ e
| to me that a settlement with O & Y and Woodhaven would provide the

bullk—of the fair share responsibility of the Township of-8ld Bridge

pemmm————

=

concerning Mount Laurel housing, and that the mai% éegson<ﬁn:.sg;£ling/,7:2/oaﬂz
with 0 and Woodhaven would bg_5g_ggg2_2gx_hknuu;Lannel-obligaeéen. B
—_— , ‘

As a member of the Township Council, I was convinced that the ten

(10%) percent set aside was proper in this case because of the vast
number of units that were to be, in fact, developed by O & Y and Wood-

haven at the site in South Old Bridge. I represent to the Court that
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if I had known that O°& Y and Woedhaven were not in a position to bu1ld\\ W

‘ o

the numbor of residential units which were represented in the settlement, \

: |u.
g \;}
I would have never approved the settlement, nor would I approve the con- ‘{?
) Lo i .. ,._.~. . ’ i 'R

cept of a ten (10%) percent set aside. The settlement agreement calls éﬁii?o'
n

for 0 & Y to build a total of 1,056 units of low or moderate income
——

—

housing, and. for Woodhaven to build 582 such units. Obviously, due to

the vast amount of wetlands-régarding'tﬁis property, neither developer
can meet this commitment. ‘Certainlﬁ-a ten (102)-percent set aside for
0 & Y and Woodhaven is no lunger appropriate if Old Bridge is to meet its
Mount Laurel obligation.

8. At the time that the settlement was negotiated, I was led to
believe by all of the Planners in this matter that the "new town" which
would be developed in South Old Bridge would be one that would have an

-

adequate transportation network, an adequate number of support facilities,
. T ———

including schools, fire houses, first aid buildings, and adequate employ-

ment opportunities in the area for the new residents, 1nc1ud1ng the persons

of low or moderate income who would be living in the Mount Laurel II units.

I have now been advised, through the report of Carl Hintz, our Planning

Consultant, that, due to the vast amount of wetlands on the site, that

neither O & Y nor Woodhaven can develop their projects as originally con-

templated. Furthermore, I am advised by Mr. Hintz that the proposals
recently advanced by the developers do not constitute "good planning” in
his opinion. He specifically indicates, in his report, that the recently
proposed development is not in the best interest of the Township of 0ld
Bridge, and, as a Councilman, I accept the opinion of our consultant. I
would not have consented to the settlement if I had known that O & Y and

Woodhaven could not possibly build the "new town" that had been proposed..
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9. It is now my understanding that the U.S. Army Corps of Engineers
has certified that the O & Y tract containswapproximatély 1,450 acres of
wetlands. Additionally, it is my understanding, based upon the report of
our Planning Consultant, that of the remaining 1, iSO acres, only 700 -
acres are developahle and that the remaining 450 acres are scattered in
a piece meal manner throughout the tract and are, in most cases, inaccessible
without the construction of bridges through wetland areas. Furthermore,
it is my understanding that the application for wetlands certificatid;—\‘\
submitted by Woodhaven Village has not been certified at this time, but \
that Woodhaven Village contains at least thrity (30%) percent wetlands

which prevents them from building their project which was proposed prior

to the settlement. . -

I have read the report of Carl Hintz concerning these matters, said
report being dated May 1987 and attached hereto as Exhibit A of this Certi-
fication. Based upon this information, as a member of the Township Council,
I believe that the settlement between O & Y and Woodhaven, and the Town-
ship of Old Bridge is no longer viable. As I understand it now, these
developers will' at best only be able to provide a token amount of neigh-
horhood commercial development instead of the "showplace" industrial office
and regional shopping center space promised by Mr. Brown, can not provide
active open space nor a golf course, and can not provide the lands neces-

[ 7
sary-fes-anglig_gervices, including schools, fire houses and first aid

buildings. Furthermore, it is my understanding that the transportation
™

plan proposed can not possibly serve the needs of the Township of Old Bridge.
I am sure that the developers for 0 & Y and Woodhaven would never have made
the representations to the Township Council concerning their property if

they did not believe them to be true. I personally heard the representa-

4

P

2
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tions and promises of Lloyd Brown concerning the regional shopping
center, and I believe that when he made those statements he thought that
0 & Y could, in fact, build these commercial properties. When he pointed
out to the Township Council that O & Y's commercial development would

insure that 0 & Y and Woodhaven had over ten (10%) percent commercial
w

development, I believe that he thought that this would e to fruition.
! It is clear now to all concerned that there was a @utual mistake of) fact
in this case, and that this mutual mistake is of s;:F‘a~magni;ud€’that

e ————
the settlement based upon those mistaken facts should be set aside. I

—

sincerely believe that the Township of O0ld Bridge and its residents should

not be compelled to proceed with the skeleton of a settlement which con-
tains none of the "meat" which made the entire package palatable to the
!' Town Council and one that was in the best interest of the residents of

i
01d Bridge Township. \|To allow the settlement to go forth with a ten (10%)
——————

percent set aside for 0 & Y and Woodhaven, merely rewards them for build- }u '

/e
ing less Mount Laurel II units, and compels the Township of 0ld Bridge / ﬂ&

e
to look for other sources of low and moderate income housi?éZIY;;;;~;;_ﬂ” ]

clearly unfair to the Township of 0ld Bridge, s entered into the «%&

agreement with O & Y and Woodhaven based upon the fact that a ten (10%)

percent set aside would produce the vast majority of low and moderate

income housing units from these two major developers.
10. As a present member of the Township Council of the Township
of Old Bridge, I strongly believe that the Motion to set aside the settle-

ment should be granted at this time, and that this entire matter should

plan for Old Bridge Township. I believe that the Township Council of
the Township of Old Bridge has, at all times, acted diligently to try to

meet its Mount Laurel II obligation. At a time when many towns were

“ be transferred to the Council on Affordable Housing to develop a new
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stone walling the Court concerning its Mount Laurel cbligation, Old Bridge
was sitﬂing dth with the Court Master and the parties te, in good faith,
negotiate a fair and equitable settlement. At a time when other towns
wére refusing-éo:fdllOQ Court ofders, and were appealing the Court's
decision that certain matters should not be transferred to the Council on
Affordable Housing, Old Bridge was, in good faith, listening to the repre-
sentations of O & Y and Woodhaven about the major developments which they
would build in the best inierest of the Township. As a Councilman, I am
nov aware that many of those other Township matters had been, in fact,
transferred to the Council oun Affordable Housing in compliance with the
intent of the New Jersey Legislature. I must ask why the Township of

Old Bridge would be forced to comply with an agreement which is no longer
viable, rather than allow Old DBridge to meet its Mount Laurel obligation

in accordance with the rules and regulations of the Council on Affordable

Housing. I believe it would he grossly unfair to require the current

I Dated: July 20, 1987 A

residents of the Township of Old Bridge to live  with a settlement which
no longer provides the benefits which were bargained for by the Township
Council and the Township Planning Board. Since there was such a tremendous
mistake of fact as to the developers ability to meet the settlement, in
fairness to all parties the settlement should be set aside. As a Council-
man, I believe that I speak for all of the residents of the Township of
0l1d Bridge when I ask the Court to put this settlement aside and allow
the transfer of this matter to the Council on Affordable Housing.

11. I certify that the foregoing statements made by me are true.
I am aware that if any of the foregoing statements made by me are willfully

false, I am subject to punishment.

/
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say, now, we have the right to transfer.
THE COURT: That's what Mr. Convery was
saying. He said, if you change the terms on which
we settle, it should work both ways. We should have
a right to change our terms and that's only fair.

But as long as no one seeks to change, he was uneasy

about the suggestion that the basis upon which they

settle might be changed and then the Council, governin

body could say, well, then why do we settle? Why not
go to the Housing Council? That's a reasonable
question.

MR. NEISSER: I think the distinction between
it was of implementing the agreement even if there
were problems with enforcement as against cb@nging
or modifying the agreement. I think that woul& take
care of the concerns of the Urban League. Yes.

TEE COURT: All right. Anyone else?

All right, I think that, first of all, upon
the execution of this order and judgment there is no
exclusionary zoning before me, exclusionary zoning
case before me to transfer and in a very real sense
it's moot. I couldn't send anything to the Council
I don't have.

Secondly, I think the legislation even

envisioned, in fact, some cases might not unitarily
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continue before the Court and then in those cases,
of course, this dealt with cases that had settled
Before theAAct,théﬁlhjrepdée w&s granted statutorily,
if you can put it that way. I don't find in the
legislation anything thét'cohtemplatés that whole

host of cases, which are still continuing before the

Court, can't be settled. As to those cases, the

" Council on Affordable Housing would have no involve-

ment. We have more cases in that posture than we do
have in the transfer posture.
Thirdly, I think it is fair to say, and Mr.

Convery has been very candid about it, that the town

‘does intend this to be a complete and final settle-

ment of all litigation which in and of itself would

render a transfer moot, because there would be nothing

go litigate before the Housing Council. For those
reasons I think it is appropriate to deny the motion
because of the remoteness rather than the merits of
any right to transfer and that the motion should be
denied with prejudice, it being understood that what
I've said before need not be incorporated in the
order, but is incorporated in the record and, that.
is, that the Court understands the denial of the
motion is based on mootness and that the mootness

may, if I can put it that way, disappear if anyone
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Letter of Stewart M. Hutt to George Raymond
(August 31, 1987) S, fD
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George Raymond, P.P.

Raymond, Parish, Pine & Weiner.
555 White Plains Road
Tarrytown, NY 10591

August 31, 1987

Re: Woodhaven Village, Inc.
vs. Township of Old Bridge

Dear Mr. Raymond:

As vou may know this oZfice represents Woodhaven Village,
Inc. with regard to the above captioned matter. The Court heas
requested that the parties provide you with documentation
necessary for your evaluation of the Woodhaven site gnd its

ievelopability as a resul: of constrazints due to wetland acres.
AcccTZeingly, enclose the following documents for your review:
l. Copy of "Plaintiff, Woodhaven Village, Inc.'s Answering

Brief to Defendants' Motion to Set Aside Final
Judgment";

2. Plan entitled "Land Use and Road Alignment Plan”
prepared by The Salkin Group and dated August 26, 1987;

3. Report entitled "Project Planning Report, Woodhaven
Village", dated August 26, 1987 and prepared by The
Salkin Group, Inc.

It is our understanding that you have been provided with a
copy of the settlement documents consisting of an Order and Final
Judgment of Repose entered January 24, 1986, Settlement Agreement
and Appendices thereto (hereinafter referred to as the "Elue
Book").

We would like to take this opportunity to give you the
benefit of a summary explanation of the above enclosures. The
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enclosed Answering Brief submitted on behalf of Woodhaven

village, Inc. in Opposition to the Township's Motion to Set Aside
Final Judgment is based upon a very simple premise. That is, -the
parties are governed by the provisions of the Blue Book and that
the Township and Planning Boardé, which seek to set aside the Blue .
Book settlement, are being given everything that was promised to
them by the developers. The Township will receive from ‘the
developers a "master planned" community which community is guided
by an overall planning framework instead of piecemeal development
(the enclosed Land Use Plan is Woodhaven's proposec master Plan.
for its community based upon environmental constraints known at
this time).

The Blue Book contemplated a planned development on

. Woodhaven's 1,455 acres and that the planned development would be
comprised of a maximum of 5,820 dwelling units. The maximum
number of dwelling units was defined by the Blue Book as the
number of acres controlled by Woodhaven (1,455) multiplied by a
density of 4 dwelling units per acre. Woodhaven is still bound
by this maximum. The Blue Book does not contain a net density
requirement. The Blue Book does contain a maximum oI gross
density requirement (i.e. 4 units per acre) and, the Biue Book
sets forth very detailed development standards and controls with
regard to the developers' rights to develop their lands. The
developers are certainly bound by the maximum density requirement
and the development/design standards reguirements and, of course,
these constraints will control the ultimate number of units built
{which number cannot exceed 5,820). Woodhaven is permitted to
develop its lands to the maximum allowed, in Woodhaven's case
5,820 units, provided Woodhaven conforms to all of the design
standards set forth in the Blue Book.

The Blue Book does not require the building of a specific
"master planned” development. The Blue Book only requires a
"master planned" development which has been approved by the
Planning Board and this is what the defendants will get. The
fact that the respective Land Use Plans of the developers have
been modified should come as no great surprise. The Land Use
Plans are planning blue prints for projects which are
contemplated to have 20-year build outs. 1In revising the Land
Use Plan, we are doing precisely what the Blue Book envisioned.
The fact that the original "Master Plan" has changed somewhat to
take the form of the new Salkin Land Use Plarn is simply part of
the master planning process.
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Also, the Blue Book, by two specific provisions, obligates
the developers to develop their lands at a pace which has been .
limited for the benefit of the Township. First, the development
of residential market units is "lock-stepped” with development of
Mount Laurel units such that Mount Laurel units must be "phased
in" with market units. Second, development of residential market
units is "lock stepped" with commercial development such that
commercial development must be "phased in" with market units.
These two "lock-step" provisions operate to protect the_interests
of the Township and those benefitted by lower income housing.
The Township is assured of a balanced and orderly development
process. Those in need of Mount Laurel Housing are assured that
same is provided in a timely manner.

Further, the Trans 0ld Bridge Connector which the Township
and Planning Board claim was promised and allege they are not
getting, is not promised in the Blue Book as part of the proposed
developments. The true agreement provided by the Blue Book is
that the ultimate "master planned" community agreed upon by the
developers and Planning Board would be a well planned community
with a logical road network, an appropriate open space provision
for passive and active recreation and sufficient lands reserved
for public purposes and commercial uses. That is the basis for
the agreement embodied in the Blue Book and that is precisely
what the Township is getting.

The Land Use Plan enclosed prepared by Salkin Group has been
revised from the plate B zttached to the Blue Book as a result of
the increase in federally regulated wetlands. The Salkin plan is
the result of Woodhaven having instructed its planner to
disregard the original plate B and consider the current facts
(including the increased number of wetlands acres). The Salkin
plan does alter the original Land Use Plan slightly as a result
of the increased wetland acres. In addition, since the Trans 0ld
Bridge Connector is no longer possible due to wetland acres on
the Olympia and York Site, Woodhaven has re-aligned the major
arterial on its site.

Clearly, the change in4the Federal Government's regulation
of wetlands has increased the number of wetland acres originally
thought to be on the Woodhaven site.
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The result is that Woodhaven now proposes, albeit
involuntarily, more open space than the minimum required. The
logical response to such a proposal would be some form of
rational discourse. Disposal of the Blue Book hardly seems a
considered response. The point is that the Blue Book is a
comprehensive document that anticipates the cycle of proposal and
revision based on new information and insight that is
characteristic of any design process and indeed of any learning
process. The Blue Book is both the legal remedy and the planning
remedy. The Blue Book must not be set aside, provided the
developers can prove that their lands can be developed in a
manner which comports with good planning sense. Afterall, the
Blue Book contemplated an approval process for the plates which
clearly recognized the possibility of modifications to the
plates.

With regard to the enclosed Land Use Plan, (Salkin Plan) we
wish to direct your attention to certain features of same.
First, your review of the Salkin Plan will reveal that our
planners have done all that is in their power to minimize the
impact on wetland acres. Second, the road netwecrk is logical and
efficient since same is based upon and reinforces the essential
character of the site. That is, the corridors of mature
vegetation will be preserved thereby defining the site into
neighborhood sized sub-communities which are tied 'together by a
continuous pattern of open space. For example, roadways are
organized such that major roads have maximum length along and
adjacent to open space areas to reinforce the residents'
experience of the open space preserves. Third, the Land Use Plan
contemplates a Town Center which includes a major parcel ol
commercial development as well as a substantial public purpose
parcel. Other smaller commercial sites and other public purpose
sites are dispersed throughout the community to serve the
residents' needs. The enclosed Land Use Plan is further
described by the enclosed report entitled "Project Planning
Report, Woodhaven Village", dated August 26, 1987 and prepared by
Salkin Group, Inc.

In an effort to avoid any confusion, please note that the
original plates B and B-1l, a*tached to the Blue Book, were
prepared by Wallace, Roberts and Todd in their capacity as
Project Planners for Woodhaven Village, Inc. The enclosed Land
Use Plan was prepared by the Salkin Group. The Salkin Group has
taken on all Woodhaven project planning responsibilities due to
the appointment of Wallace, Roberts and Todd as principal
planners for the State Planning Commission's development and re-
development plan.

Te e W et L o e
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We trust the enclosures and the above explanation will be
helpful to you in analyzing the facts herein. Of course, should
your require any additional information please advise and we will
be pleased to supply same. We look forward to working with you
and to having the benefit of your assistance. .

STEWART M. HUTT |
SMH:al FOR THE FIRM

Enclosures

cc: Hon. Eugene D. Serpentelli
Mr. Sam Halpern
Mr. Joel Schwartz
Mr. Larry Salkin
All Parties on Service List




SERVICE LIST - OLD BRIDGE

Thomas Norman, Esquire
Norman & Kingsbury
Jackson Commons A-2

30 Jackson Road
medford, NJ 08055

Thomas J. Hall, Esq.
Brener, Wallack & Hill

210 Carnegie Center
Princeton, New Jersey 08543

Barbara Stark,
Rutgers School of Law
Constitutional Litigation Clinic
15 Washington Street

Newark, NJ 07102-3162

Esquire

George Ravmond

Court-2ppointed Master
Ravmonc, Farish, Pine & Weiner
225 White Plzins Road
Tarryiown, NY 10291

rrederick C. Mezey, Esaquire
Mezev & Mezey

€S Bayard Street

New Srunswick, NJ 089C3

Jerome J. Convery, Esquire
151 Route S16

P.0. Box 642

01d Bridge, NJ 08857

Dean Gaver, Esquire
Hannoch Weisman

4 Becker Farm Road
Roseland, NJ 07068

William Flynn, EZsquire
Antonio & Flynn

255 Highway 516

P.0. Box 515

01d Bridge, NJ 08857

Mr. Joel Schwartz (Woodhaven Village

900 Woodhridge Center Drive
Wcodbridge, New Jersey 07095

, Inc.)
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(vi) upon issuance of any required County, State or Municipal
Approval.

10.8 Temporary Pumping Station and Foree Main
In the event that the development by "Matchaponix Hills”

requires installation of sewerage facilities prior to the date when the
Developers would otherwise have constructed the Matchaponix Sewage
Pumping Station and Force Main, Woodhaven agrees to construct, at its
expense, a temporary Matchaponix Pumping Station and Force Main of at
least sufficient "Design Capacity" to sewer the- "Matchaponix Hills"
development. The Developers shall not utilize said temporary pumping
station.

11. MATCHAPONIX PUMPING STATION OUTFALL

1.1 Interceptor A

Sewer Interceptor A, to be constructed on Olympia's lands, as

shown on Plate 2, will serve as the outfall for the discharge of the force
main from the Matchaponix Sewage Pumping Station and will be
constructed by Olympia when it is required by Olympia with sufficient
"Design Capacity" to accommodate the proposed development on those
lands of Olympia that are west of Englishtown Road as well as the
"Potential Development" on lands within the "Township" that are located
south of Texas Road, including the development on Woodhaven's lands,
without compensation from Woodhaven to Olympia.in this regard.

11.2 Demand by Woodhaven to Proceed

In the event that Woodhaven requires Interceptor A to be

installed ahead of Olympia's normal construction schedule, Olympia will

- . S a5 = 4 104 0% ot - o=
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design and commence construction of this interceptor sewer in an
expeditious manner upon receipt of a written demand from Woodhaven to
Olympia given in accordance with subsection 19 L. Under such demand,
Olympia's plans, specifications and selection of contractor for con-
struction of Sewer Interceptor A shall all be subject to written approval
by Woodhaven, which approval shall not be unreasonably withheld.

11.3 Woodhaven to Guarantee Cost

In the event Olympia is under demand from Woodhaven to
construct Interceptor A, Woodhaven will deposit with the "Escrow Agent”
concurrent with the demand, a "Bank Letter of Credit", as defined in
subsection 19.5, in favor of the "Escrow Agent" in the amount of one
hundred twenty-five percent (125%) of Olympia's Consulting Design
Engineer's preliminary estimated "Project Cost" of constructing Sewer
Interceptor A.

11.4 Woodhaven to Make Progress Payments

If Olympia proceeds under the demand of subsection 11.2,
Woodhaven will pay Progress Construction Draws to Olympia for con-
struction of the Sewer Interceptor A, which construction draws will be
due and payable upon presentation of Olympia's Consulting Design
Engineer's Certificate of Construction Progress Payment.

11.5 Failure to Pay

In the event any Certificate of Construction Progress Payment,
referred to in subsection 11.4, remains unpaid for more than forty-five
(45) days, Olympia may present such claim for payment to the "Escrow
Agent" who shall draw against the "Bank Letter of Credit", referred to in
subsection 11.3, pay the account and subsequently advise Woodhaven, in

accordance with subsection 19.1, of the action taken in this regard.

- 29 -
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11.6 Woodhaven to Hold Title

In the event Woodhaven pavs the "Projeet Cost” of construeting
Sewer Interceptor A, Olympia shall exceute and deliver to Woodhaven, at

the time of the final Progress Construetion Draw, as provided in
® e subsection 11.4, an instrument, in recordable form, which:

e (a) grants to Woodhaven an easement, in perpetuity (but subject to

’ defeasance, us set forth in paragraph (b) of this subsecction) over
that portion of Olympia's lund upon which Sewer Interceptor A
has been constructed for the purpose of vesting in Woodhaven
the right to use Sewer Interceptor A to the exclusion of
Olympia;. and

(b) provides that upon payment to Woodhaven of the "Project Cost"
of constructing Sewer Interceptor A without mark-up but
including "Imputed Interest" the easement granted to Wood-
haven without further action by any Party hereto, shall revert
to Olympia and shall terminate and cease to be of any further
§orce and effect.

fe) Woodhaven shall, upon receipt of the payment set forth in
paragraph (b) of this subsection including any offset allowed by
subsection 11.8, deliver an instrument, in recordable form,
which serves to confirm that the easement granted in paragraph '
(a) of this subsection has been terminated and ceases to be of
any further force and effect. 2

11.7 Olympia May Withhold Connection . S
Notwithstanding the provisions of subsection 11.6 in addition to )
any other legal remedy, Olympia shall have the right to withhold 1
conveyance of the title to the easement for Interceptor A and to deny
Woodhaven connection to Sewer Interceptor A unless and until:
(a) Woodhaven has paid Olympia the full "Project Cost" -for
constructing Sewer Interceptor A, in the event Olympia pro-

ceeds with the construction of Sewer Interceptor A under
demand from Woodhaven, and

rage

1se.
(b) Woodhaven has provided the entire sewerage system upstream
of Interceptor A (to the extent then constructed) with sufficient
"Design Capacity" to acecommodate Olympia's 3,500 "Sewer
Connections", as required by subsections 12.1 and 12.2, provided
that the "Design Capacity" of the Matchaponix Pumping Station

may be staged in accordance with subsection 10.5.

atix

e - - ™ Iy E R



Pa 108
11.8 Olympia May Offset Costs
It Olvinpia has construeted Interceptor \ under demand trom

Woodhaven, as provided in subsection 11.2, and Olympia has not yet
reimbursed Woodhaven, as provided in paragraph (b) of subsection 11.6,

Olympia shall have the option to:

(a) demand that Woodhaven proceed with construction of Inter-
ceptor X as provided in subsections 12.5 to 12.11, inclusive, and
(b) Olympia may offset its "Project Cost" (including "Imputed
Interest") of constructing Interceptor X (or the uncompleted
portion thereof), less forty percent (40%) of the "Project Cost"
of that portion of Interceptor X which is not located on
Woodhaven's lands, against Woodhaven's "Project Cost" (in-
cluding "Imputed Interest") of constructing Interceptor A, and

(c) such offset shall eredit to Olympia in making the payment
referred to in paragraph (b) of subsection 11.6.

Upon the completion of Intereeptor X to the manhole located at
the southern boundary of the Texas Road right—of-way, as set forth in
subsection 12.1, Olympia shall be required to reimburse Woodhaven for
the "Project Cost" of Interceptor A, plus "Imputed Interest”, in the event
that Olympia has constructed Interceptor A under demand from Wood-

haven, as provided in subseetion 11.2.

11.9 Olympia to Reimburse Woodhaven

Notwithstanding any other provision contained herein, in the
event Sewer Interceptor A is constructed under demand pursuant to
Subsection 11.2, Olympia shall reimburse Woodhaven for the "Project
Cost" of Sewer Interceptor A (including "Imputed Interest") within ten (10)
years from the date when construction on Sewer Interceptor A is
compieted, which completion shall be deemed to be the date of the final

Certificate of Construction Progress Payment as issued by the Consulting
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Design Engineer for construction of Interceptor A, or upon connection of
the first Olympia "Sewer Connection" to Interceptor A, whichever shall
come first.

11.10 Temporary Pumping Station Outfall

In the event that sewerage facilities are required for develop-
ment planned by "Matchaponix Hills" prior to the date when Interceptor
A is constructed and ready to accept sewage from that development,
Woodhaven agrees to install, at its expense, a temporary Matchaponix
Sewage Pumping Station outfall, along the path designated for Sewer

Interceptor A, at least of sufficient "Design Capacity" to serve the

' development of "Matchaponix Hills". The Developers shall not utilize said

temporary pumping station outfall.

12. CAPACITY FOR OLYMPIA

12.1 Barclay Brook Trunk Sewer

When required by Woodhaven in its normal course of con-
struction, Woodhaven shall construct Interceptor X (A/K/A Fly Brook -
Barclay Brook - Matchaponix Interceptor System) terminating at a
manhole located at the southern boundary of the Texas Road right-of-
way, as shown on Plate 2 attached hereto, and shall provide the said
interceptor and its outfall system, with sufficient additional "Design
Capacity" to accommodate not less than 3,500 "Sewer Connections™ on
Olympia's lands south of Hillsboro Road (A/K/A East Greystone Road)

without compensation in this regard from Olympia.

- 32 -
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12.2 Outfall Capacity

The additional "Design Capacity" to be provided in the Barclay
Brook - Fly Brook - Matchaponix Intereeptor System, as deseribed in
subsection 8.3, that is required to accommodate the development on
Olympia's lands, described in subsection 12.1, shall be provided by
Woodhaven without compensation in this regard from Olympia.

12.3 Olympia to Connect

Olympia shall be responsible to extend its Barclay Brook Trunk
Sewer outfall, referred to in subsection 12.1, across the Texas Road right-
of-way to Woodhaven lands to connect to a manhole with a connecting
stub constructed by Woodhaven at the southerly boundary of Texas Road
and Woodhaven shall allow Olympia rgasonable access as may be
necessary to construct such connection.

12.4 Design Subject to Approval

All plans and specifications for Interceptor X (Barclay Brook -
Fly Brook - Matchaponix Interceptor system) shall be subject to approval
by the Sewerage Authority, in accordance with Section 14 and also subject
to review by Olympia to ascertain that the inverts are acceptable to
Olympia and 'that the capacity, required by subsection 12.1, will be
provided throughout the system and said plans and specifications shall be
approved in writing by Olympia as to the said inverts and capacity as a
condition precedent to commencement of construction by Woodhaven.

12.5 Demand by Olympia to Proceed

In the event that Olympia requires Interceptor X (or the
remaining  uncompleted portion thereof) to be installed ahead of

Woodhaven's normal construction schedule, Woodhaven will proceed with

- 33 -
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construction of this interceptor sewer in an expeditious manner upon
receipt of a written demand from Olvmpia to Woodhaven pgiven in
accordance with subsection 1Y.1.

12.6 Olympia to Guarantee Cost

In the event Woodhaven is under demand from Olympia to
construct Interceptor X (or such portion of the Barclay Brook - Fly Brook
- Matchaponix Interceptor system as remains uncompleted at that time)
Olympia will deposit with the "Escrow Agent" concurrent with the
demand, a "Bank Letter of Credit", as defined in subsection 19.5, in favor
of the "Escrow Agent" in the amount of one hundred twenty-five percent
(125%) of the Consulting Design Engineer's preliminary estimated "Project
Cost" of constructing Sewer Interceptor X or the said uncompleted
portion thereof.

12.7 Olympia to Make Progress Payments

If Woodhaven proceeds under the demand of subsection 12.5,
Olympia will pay Progress Construction Draws to Woodhaven for con-
struction of the Sewer Interceptor X (or uncompleted portion thereof),
which construction draws will be due and payable upon presentation of the
Consulting Design Engineer's Certificafe of Construction Progress Pay-
ment.

12.8 Failure to Pay

In the event any Certificate of Construction Progress Payment,
referred to in subsection 12.7, remains unpaid for more than forty-five
(45) days, Woodhaven may present such claim for payment to the "Escrow

Agent" who shall draw against the "Bank Letter of Credit", referred to in
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~sebsection 12.68, pay the uaecount and subsequently advise Olympia, in
accordance with subsecetion 19.1, of the aetion tauken in this regard.

12.9 Olympia to Hold Title

In the event Olympia pays the "Project Cost" of constructing
Sewer Interceptor X, or uncompleted portion thereof, Woodhaven shall
execute and deliver to Olympia, at the time of the final Progress
Construction Draw as provided in subsection 12.7, an instrument, in
recordable form, which:

(a) grants to Olympia an easement, in perpetuity (but subject to
defeasance, as set forth in paragraph (b) of this subsection) over
that portion of Woodhaven's land upon which Sewer Intareeptor
X has been constructed for the purpose of vesting in Oiympia
the right to use Sewer Interceptor X to the exclusion of
Woodhaven; and

(b) provides that upon payment to Olympia of the "Project Cost" of
construction of Sewer Interceptor X (or said uncompleted
portion thereof) without mark-up but including "Imputed In-
terest" the easement granted to Olympia shall, without further
action by any Party hereto, shall revert to Woodhaven and shall
terminate and cease to be of any further force and effect; and

(c) Olympia shall, upon receipt of the payment set forth in
paragraph (b) of this subsection, deliver an instrument, in
recordable form, which serves to confirm that the easement
granted in paragraph (a) of this subsection has been terminated
and ceases to be of any further force and effect.

12.10 Woodhaven May Withhold Connection

Nothwithstanding the provisions of subsections 12.1 and 12.2 in
addition to any other legal remedy, Woodhaven shall have the right to
withhold conveyance of the title to that portion of the easement for
Interceptor X that is subject of the demand, referred to in subsection
12.5, and to deny Olympia connection to Sewer Interceptor X, as

provided in subsection 12.3, unless and until:
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(a) Olympia has paid Woodhaven the full "Project Cost" tfor Sewer
Interceptor X (or said uncompleted portion thercof). an the
event Woodhaven proceeds with the construction ol Sewer

Interceptor X under demand trom Olympia.

(b) for purposes of this subsection any offsets taken by Olympia
- pursuant to subsection 11.8 shall be deemed to be payments 1o
—— Woodhaven.
*-2?;‘%'3 12.11 Woodhaven to Reimburse Olympia

Notwithstanding any other provision contained herein, Wood-
haven shall reimburse Olympia for the "Project Cost" of constructing
Sewer Interceptor X (including "Imputed Interest") in the event that Sewer
Interceptor X (or uncompleted portion thereof) is constructed under
demand pursuant to subsection 12.5, within ten (10) years after the
construction of that portion of Sewer Interceptor X that is subject of the
demand is completed, whiéh completion date shall be deemed to be the
date of the final Certificate of Construction Progress Payment as issued
by the Consulting Design Engineer for construction of Interceptor X, or
upon connection of the first Woodhaven "Sc'awer Connection" to Interceptor
X, whichever shall occur first.

13. AMENDED REGULATIONS AND FEES

13.1 Present Rules and Regulations
The Sewerage  Authority's current Rules and Regulations

(Schedule F) require applications to be submitted and fees to be paid for

sewer service as follows:

— (a) submission of an application for Preliminary Approval and
A payment of a filing fee of ten dollars ($10.00) per unit;

(b) submission of an application for "Tentative Approval" and
payment of a design review fee equal to 2% of the estimated
cost of construction, as approved by the Authority's engineer;

e b’ e 2 R oot TR ISt St Sonta RLARE ALat Sitann 2 e P AY



