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PROCEDURAL HISTORY

This matter involves consolidated Complaints seeking

relief from the Township of Old Bridge et aX for its failure to

comply with the Mount Laurel obligation to provide a realistic

opportunity for the Township's fair share of low and moderate

income housing pursuant to So. Burlington Cty. NAACP v. Mount

Laurel Twp. 92 N.J. 158 (1983) (Mount Laurel II). Three

Complaints were filed against the Township of Old Bridge, et

al. (Urban League of Greater New Brunswick et al v. Mavor and

Council of the Borough of Carteret et al. C-4122-73; O & Y Old

Bridge Development Corp v. Township of Old Bridge et al,

L-009837-84 P.W.; and, Woodhaven Village, Inc. v. Township of

Old Bridge et al. L-036734-84 P.W.). All three matters, then

pending before the Honorable Eugene D. Serpentelli, A.J.S.C.,

sought similar relief. That is, the land development

regulations of the Township of Old Bridge should be invalidated

and revised to provide a realistic opportunity for the

construction of the Township's fair share of low and moderate

income housing. The trial court granted partial consolidation
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of the Woodhaven matter and the 0 & Y matter with the Urban

League matter (See, Order entered July 2, 1984, Pa 1 to 3 and

Order entered August 3, 1984 Pa 4 to 6). Said consolidation by

the trial court granted Woodhaven the right to participate in

the ordinance revision process, the right to assert a builder's

remedy pursuant to Mount Laurel II and the right to prosecute

and defend appeals.

After approximately two years of litigation and

settlement negotiations the case was settled by agreement of

all parties. Said settlement is embodied in an Order and

Judgment of Repose entered by the Hon. Eugene D. Serpentelli,

A.J.S.C. on January 24, 1986 (Pa 7 to 17) which order

incorporated a Settlement Agreement (Pa 18 to 43) together with

appendices. Pursuant to joint motions of defendants

Township of Old Bridge and Old Bridge Township Planning Board,

the aforesaid Order and Judgment of Repose was vacated by Order

entered by the Hon. Eugene D. Serpentelli, A.J.S.C. on October

6, 1987 (Pa 44 to 45). That Order of October 6, 1987 also

transferred the Township's Mount Laurel issues to the Council

on Affordable Housing. On or about October 15, 1987, plaintiff

1 Said Order and Judgment, Settlement Agreement and
appendices are hereinafter referred to as the Settlement
Document. This bound document is approximately 200 pages and,
due to its length, is not included in Appellants' appendix.
Separate copies of same are provided to the Court with this
Brief.

-2-



Woodhaven moved for reconsideration of the Order entered

October 6, 1987. Said Motion for reconsideration was denied by

Hon. Eugene D. Serpentelli, A.J.S.C. by Order entered April 21,

1988 (Pa 46 to 47).

Woodhaven Village appeals the Order of October 6, 1987

and the Order of April 21, 1988 (A-4335-87T3) . This appeal was

brought within the 45 day period provided by R.2:4-l(a) which

was tolled by the filing of the Motion for Reconsideration

pursuant to R.2:4-3(e). O & Y also appeals the Order of

October 6, 1987 (A-4572-87T3). Urban League also appeals the

Order of October 6, 1987 as well as the Order denying

reconsideration entered April 21, 1988 (A-4752-87T3). See

Notice of Appeal of Woodhaven Village, Inc. (Pa 48 to 56);

Notice of Appeal of 0 & Y (Pa 51 to 62); and, Notice of Appeal

of Urban League (Pa 63 to 66) . Urban League is now known as

Civic League.

Woodhaven moved this Court for an Order consolidating

the three above referenced appeals by Notice of Motion dated

November 18, 1988. Said Motion was granted by this Court by

Order of the Honorable James M. Havey entered December 23, 1988

(Pa 67 to 68) .

Written request was made by Woodhaven and granted, for a

thirty (30) day extension of time for the filing of Appellants'

Brief from February 6, 1989 to March 8, 1989. (Pa 69 to 70).
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INTRODUCTION

This brief is submitted in support of Woodhaven*s appeal

of the Orders of the Hon. Eugene D. Serpentelli, A.J.S.C.

entered October 6, 1987 (Pa 44 to 45) and April 21, 1988 (Pa 46

to 47) which Orders reopened the settlement achieved and

approved by Judge Serpentelli on January 24, 1986 (Pa 7 to 17)

after a full Mount Laurel compliance hearing. The within

appeals are of grave import, both to the lower income housing

population which would be served by the settlement and to the

interests of the two developers, Woodhaven Village, Inc.

(hereinafter "Woodhaven11) and 0 & Y Old Bridge Development

Corporation (hereinafter "O&Y").

If the lower court is not reversed and the Township were

to receive the relief it seeks, the Township would be relieved

of any obligation to construct lower income housing during the

period of repose from Mount Laurel attacks. The properties

owned by Woodhaven and O&Y, which have had economic value

attached to them as a result of the zoning established by the

court settlement, would be vulnerable to a rezoning at very low

densities.
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From an historical perspective, the Township's motion

creates a sense of deja vu. As early as 1971, during the

formative stages of the emerging Mt. Laurel doctrine, Old

Bridge (then known as Madison Township) strenuously urged the

court to rule that considerations of flooding, drainage and a

desire to protect underground water supplies provided a

rationale for the Township to escape any obligation to permit

lower income housing. Oakwood at Madison, Inc. v. Tp. of

Madison, 117 N.J. Super. 11, 17 (Law Div. 1971). Similarly,

municipal fiscal concerns, such as encouraging nonresidential

ratables and avoiding increased municipal service costs as a

result of higher density housing, were asserted as putative

defenses to inclusionary zoning. 117 N.J. Super. 15, 18. Both

claims were rejected by Judge Furman as insufficient grounds to

skirt the Township's constitutional duty to facilitate housing

for all sectors of the regional community.

The Supreme Court affirmed the findings and holdings of

the trial court, specifically addressing the sharply limited

availability of environmental defenses:

"Ecological and environmental considerations were
also advanced by the municipality in Mount Laurel
to justify large lot zoning throughout the
township. We point out there that while such
factors and problems were always to be given
consideration in zoning (see 3 Williams, American
Land Planning Law 66.12, pp. 30, 34-35 1975),
'the danger and impact must be substantial and very
real (the construction of every building or the
improvement of every plot has some environmental
impact) — not simply a makeweight to support

-5-



exclusionary zoning measures or preclude
growth***1. 67 N.J. at 187" Oakwood at Madison, 72
N.J. 481, 544-545 (1977).

Furthermore, the Supreme Court expressed its impatience

with the failure of this municipality to respond both timely

and adequately to the demands of the law. The Court ordered

very specific direct relief to be carried out "with the

reasonable dispatch appropriate to the age of this litigation":

Consideration bearing upon the public interest,
justice to plaintiffs and efficient judicial
administration preclude another generalized remand
for another unsupervised effort by the defendant to
produce a satisfactory ordinance. The focus of the
judicial effort after six years of litigation must
now be transferred from theorizing over zoning to
assurance to the zoning opportunity of least cost
housing. 72 N.J. at 552-553.

It is indeed ironic that a full decade later, after

multiple judgments invalidating the municipality's zoning,

there is still no resultant low income housing. The Township

continues to fence and parry and to assert the self same manner

of "defenses" it unsuccessfully presented sixteen years ago.

There has been no tangible result from the multiple court

directives.

The strategy of the Township in bringing the Motion to

Set Aside the Settlement is clear. It did not seek a

modification of the settlement judgment predicated upon newly

known facts. Rather the Township intended, if successful on

the trial court motion to set aside the settlement, to gain a
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transfer to the Council on Affordable Housing in order to claim

a zero lower income housing obligation. (See Letter of Thomas

Norman to Hon. Eugene D. Serpentelli, A.J.S.C. dated May 30,

1986 (Pa 71 to 72). The effect would be to render the many

years of litigation, expenses, study and analysis, and repeated

court orders a nullity.

The true reasons for the unwillingness and arrant

failure of the Township of Old Bridge to abide by clear

directives of the courts over the past decade and a half may

never be clearly laid before this Court. They lie in the

shifting sands of the local political will and are obscured by

different rationales espoused by different planners, public

officials and their attorneys over the many years. However,

the result of these efforts from the Township's perspective has

been success. The Township has successfully avoided the actual

construction of lower income housing. If this Court does not

reverse the trial court, the Township will succeed once again.

The New Jersey Supreme Court has addressed this failure to

build lower income housing directly. In its discussion of the

case of Urban League of Greater New Brunswick v. Borough of

Carteret. 142 N.J. Super. 11 (Ch. Div. 1976), as part of the

overall consolidated Mount Laurel cases, our Supreme Court

held: MIf, after eight years, the judiciary is powerless to do

anything to encourage lower income housing in this protracted

litigation because of rules we have devised, then either those
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rules should be changed or enforcement of the obligation

abandoned." So. Burlington County N.A.A.C.P. v. Mount Laurel

TP.. 92 N.J. 158, 341 (1983). We believe that the reasoning of

the Supreme Court is as sound today as it was in 1983.
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STATEMENT OF FACTS

Woodhaven owns a 1,455 acre tract of land located in the

Township of Old Bridge. 0 & Y owns a 2,640 acre tract of land

located in the Township of Old Bridge. In or about 1984

Woodhaven and 0 & Y filed separate lawsuits challenging on

Mount Laurel grounds the validity of the Township's land

development regulations. Those suits, eventually consolidated

with the Urban League matter, were settled after extensive

negotiations among the parties under the supervision of the

Court-appointed Master. All parties "fully settled" all

issues, including those concerning affordable housing. The

settlement was entered by this Court on January 24, 1986,

following a full-scale compliance hearing, during which a

motion by the Township to transfer its Mount Laurel issues to

the Council on Affordable Housing was denied. The Township did

not appeal that denial.

1. The essence of the settlement among the parties,

which settlement was embodied in the Settlement Document, was

follows:

a) O & Y was permitted to build up to 10,560

units on its 2,640 acre tract. Ten (10%) percent of those
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units (i.e., 1,056 units) were to be set aside for low and

moderate income housing. 0 & Y was also permitted to build

certain industrial/commercial development. (See, Settlement

Agreement, V-A.l and V-C) (Pa 29 and Pa 36).

b) Woodhaven was permitted to build up to 5,820

units on its 1,455 acre tract. Ten (10%) percent of those

units (i.e., 582 units) were to be set aside for low and

moderate income housing. Woodhaven was also permitted to build

certain industrial/commercial development. (See, Settlement

Agreement, V-A.2 and V-C.5) (Pa 29 and Pa 38).

c) At the time of settlement, the existing land

development ordinance permitted Woodhaven (and similarly O & Y)

four units per acre density. The parties settled on the basis

of four units per acre. Therefore, the developers received no

density bonus even though the settlement required a ten (10%)

percent Mount Laurel Set Aside,

d) The Urban League plaintiff benefited by the

settlement in that the Township's Mount Laurel Fair Share

number was set and the mechanism by which that fair share

number was to be satisfied was established.

e) Defendants benefited by the settlement in

three ways: First, the trial court granted a judgment of

repose from further Mount Laurel suits against the Township.

Second, the Settlement Document allowed for a reduced fair

share number of 1,668 units (Pa 8) from approximately 2,400
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units. Third, defendant Township satisfied its fair share

number without granting density increases from its existing

land development ordinance.

f) The Settlement Document contained a

Woodhaven Settlement Plan (See, Settlement Document, Appendix

C, Plate B and Plate B-l). The Settlement Document also

contained an 0 & Y Settlement Plan (See, Settlement Document,

Appendix C, Plate A and Plate A-l). The Settlement Document

specifically contemplated Planning Board review of these

Plates. In addition, the Settlement Document contemplated that

Planning Board review would result in approval, denial or

modification of the Plates, and, further provided for specific

procedures to be followed upon any of these three

contingencies. (See, Settlement Agreement V-B.3). At the time

the settlement was entered all parties thought that the Plates

were workable, however, workability was to be established

before the Planning Board during public hearings. (Appendix A

to Settlement Agreement-A.13 Concept Plan Approval Hearings).

During the March/April 1986 Planning Board hearings on

solely the O & Y Plates (i.e., Plates A and A-l), the

proceedings were delayed in order for O & Y to obtain from the

U.S. Army Corps of Engineers a determination of the extent of

wetlands on the O & Y tract. It was subsequently determined
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that approximately 1,459 acres of 0 & Y's 2/640 acre tract were
2

wetlands (approximately 56%). T100. 0 & Y originally

contemplated 14 acres of Wetlands. The Planning Board hearings

were terminated.

During the March/April 1986 Planning Board hearings on

solely the Woodhaven Plates (i.e., Plates B and B-l), the

proceedings were delayed in order for Woodhaven to establish

the extent of wetlands on the tract as defined by the U.S. Army

Corps of Engineers. (USACOE) For the purposes of the trial

court hearing on defendants' motion to vacate the settlement,

the parties stipulated that 490 acres of Woodhaven's 1,455

acres were wetlands, (approximately 30%). T100. Woodhaven had

originally contemplated approximately 200 acres of Wetlands.

The USACOE subsequently confirmed that Woodhaven's tract

contains 401 acres of wetlands. (approximately 28%). The

hearings on the Woodhaven Plates were terminated.

2 Transcript references in this manner refer to the
transcript of Defendant's Motion to vacate the Final Judgment
and settlement heard before Judge Serpentelli on September 14,
1987. Transcript references to the April 13, 1988 transcript
of plaintiffs' motion for reconsideration appear as
(Reconsideration T19) for example.
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In December 1986 defendants moved to set aside the Order

and Judgment of Repose entered January 24, 1986 (i.e.,

Settlement Document) and to transfer the entire matter to the

Council on Affordable Housing (COAH). Defendants' motion was

grounded in R.4:50-l. That is, the newly discovered evidence

and/or mistake of fact as to the extent of wetlands precluded

defendants from obtaining certain alleged benefits such as

commercial development, a golf course on the O & Y tract and a

roadway system.

Prior to the hearing on the defendants' motion, the

court appointed master, Carla Lerman, resigned and the court

appointed George Raymond as substituted master.

On September 14, 1987 defendants' motion was heard by

Judge Serpentelli. During the hearing, Judge Serpentelli

questioned the master, George Raymond, as to how "the plan" had

been modified. (At that time O & Y had submitted a plan

revised to account for the additional wetland acreage. The

Master and the Court at that time, had not seen a Woodhaven

plan revised to account for the additional wetland acreage).

The master stated inter alia, that "this plan was very

different from "the plan" incorporated into the settlement."

(T95-22 to T99-8). (Note: Just prior to the September 14, 1987

hearing, 0 & Y had submitted both to the Court and to the

Master, a plan revised to account for additional wetlands

acreage. During the hearing, this plan was displayed on an
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easel and questions were asked and answered with specific

reference to this plan. The Court, as of this hearing date,

had not seen a Woodhaven plan revised to account for additional

wetlands acreage.)

The trial court decision granting defendants' motion to

set aside the settlement is found in an oral opinion at T99 to

T129. (Order entered October 6, 1987 Pa 44 to 45). The Court's

opinion relies upon mutual mistake of fact and newly discovered

evidence pursuant to Rule 4:50-l(a) and (b) respectively.

Judge Serpentelli ruled that the extent of the Wetlands affects

a material aspect of the settlement; that is, the ability of 0

& Y and Woodhaven to build the planned development as depicted

in the Plates or at least some reasonable facsimile thereof.

(T107-19 to T108-3).

2. Further, a request for modification of the Order

and Judgment of Repose on the basis of Section III-A.3

(Reopening Clause) of the Settlement Agreement (Pa 25) was

denied. The Court took the following view of the reopening

clause:

The reopener provided in relevant part for
modification, based on impossibility of
performance. Clearly, performance is as initially
contemplated, is no longer possible, yet at various
— as various parties have argued, modifications
were contemplated because of the size of the
project and the fact that it would take 20 years to
build.
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What might happen to the market and what
regulations might come into play which would affect
its ability to perform, were really what was
covered by the reopener agreement as has been
argued by the plaintiffs here.

It would be disingenuous to argue that the parties
contemplate having to totally revise the plans
before any approvals were received.

Really, what is proposed is not a modification, but
it is a brand new plan. Both developers admit the
plans designated as Plates A and B are no longer
viable due to the magnitude of the change and in
light of what the Court believes the parties
reasonably intended, given the circumstances at the
time the reopener clause does not cover the
situation. (Emphasis added)

(T126-6 to T127-2)

The foregoing analysis of the Reopening Clause requires that

the reopening clause was meant to cover a situation where the

change in a plan constitutes a modification as opposed to a

"wholesale" brand new plan. Woodhaven was never granted an

opportunity during the trial court proceedings to present a

factual comparison of Woodhaven's original Plates B and B-l

with plates which had been revised to account for the increase

in wetlands area. The purposes of such a factual comparison

would, have been to demonstrate that Woodhaven's revised plan

was not a wholesale brand new plan, but rather a plan modified

within the contemplation of the parties.

The Trial Court vacated the judgment as to both 0 & Y

and Woodhaven based upon an assumption as to Woodhaven which

Woodhaven never had the opportunity to prove true or false.

The Court's assumption is as follows:
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Woodhaven did not submit for the Court's review a
new proposal, but clearly even though they state
they will still provide the full build-out.

Due to the fact that they have at least twice the
amount of wetland they believed they had, they must
be proposing a significant modification of their
plan.
(T115-7 to 12).

In addition to the foregoing holdings, the trial court

rejected Woodhaven1s argument that Woodhaven should be severed

from O & Y if the judgment were to be vacated because of the

vast amount of wetlands on 0 & Y's property. The trial court's

entire discussion as to severability is as follows:

Lastly, the plaintiff Woodhaven did argue that if
the settlement is vacated as to 0 & Y, it need not
be vacated as to Woodhaven for the reasons which I
have stated, perhaps, in too much length.

The defendant is entitled to a vacation as to both
plaintiffs. The settlement with respect to the two
parties is totally inter-related and
inter-dependent.

The defendant was induced to settle with two
parties, based upon the total package because of
what each could contribute towards an integrated
development.

Therefore, the vacation will apply to both of the
plaintiffs.

All right. Counsel can submit an order.

MR. NORMAN: Thank you, your Honor.
(T128-22 to 129-12).
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Since the trial court's rulings were based upon an

assumption that Woodhaven could not build its development as

originally proposed and since the trial court gave Woodhaven1s

argument for severance short shrift, Woodhaven moved for a

reconsideration and rehearing. Prior to the hearing on the

Motion for Reconsideration and Rehearing, attorney for

Woodhaven and Judge Serpentelli exchanged correspondence

(Letter from Stewart M. Hutt to Judge Serpentelli dated

November 18, 1987, Pa 73 to 74 and Letter from Judge

Serpentelli to Stewart M. Hutt dated December 1, 1987, Pa 75 to

77). In its letter of December 1, 1987 the Court stated:

*** Having received your letter of November 18, I
am satisfied that there is no reason for this
motion to be heard. The court was entirely aware
that Woodhaven was a completely independent
project. Furthermore, the court assumed for the
purpose of the motion, that the Woodhaven project
would not be substantially reduced due to the
wetlands problem which existed in Old Bridge.
Notwithstanding that fact, the court expressed
clearly on the record that the Woodhaven project
was an integral part of the overall settlement and
could not be separated from O&Y. Based on that
fact, I can see no reason asserted by you for
reconsideration.

I await your further response. ***
(emphasis added) (Pa 75 to 76).

The December 1, 1987 letter from Judge Serpentelli was

specifically incorporated into the record herein.

(Reconsideration T39-1 to 4).
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Since the assumptions upon which the trial court based

its decision had not been tested and since there were no proofs

submitted as to whether the 0 & Y and Woodhaven plans were

integrated, Woodhaven went forward with its motion for

reconsideration and rehearing. The trial court denied that

motion. (Order entered April 21, 1988, Pa 46 to 47).

During the colloquy at the hearing of the motion for

reconsideration and rehearing the trial court made it

abundantly clear that the court's order vacating the settlement

was based upon an assumption that Woodhaven's project would not

be substantially reduced by wetlands and that, even so, the

settlement must be vacated as to all parties. To wit:

MR. HUTT: And if there was any doubt about that,
we would have had Mr. Raymond in Court here this
morning, because, frankly, as I started to say on
your letter to me of December 1st, 1987, you in
effect are saying you don't care whether it was a
different plan or not because you say, having
received your letter of November 18th — get my
letter out for November 18th — "I am satisfied
that there is no reason for motion to be heard."

The Court was entirely aware that Woodhaven was a
completely independent project. Furthermore, the
Court assumed for purposes of the motion that the
Woodhaven project would not be substantially
reduced due to the wetland problem which existed in
Old Bridge.

Notwithstanding that fact, the Court expressed
clearly on the record that the Woodhaven project
was an integral part of the overall settlement and
could not be separated from 0 & Y.

Based on that fact, I could see no reason asserted
by you for reasonable condition.
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So, you in your mind, because of my letter of
November 18th, I think — have you got it there?
There was a copy that I sent to Raymond —

THE COURT: Yes. In other words, yes, your
November 18th letter is attached to my response to
you.

At the oral argument we did not have the extent or
scope of possible wetland impact on Woodhaven for
sure, although there were representations made,
estimates, guesses, and they are referred to in the
record rather clearly.

Basically, what I was saying was I didn't care.

MR. HUTT: Exactly.

THE COURT: It could be fully buildable as far as I
was concerned. It could be fullv buildable in
accordance with the plan that you gave to the Town,
and nonetheless, I ruled that the judgment should
be vacated.

(Reconsideration T15-19 to T17-5). (emphasis added)

The trial court has made clear that it assumed that Woodhaven's

Plan, revised as a result of additional wetlands, did not

substantially differ from the plan proposed in the Settlement

Documents (Reconsideration T23-2 to T24-2).

In summary, the trial court ruled that even if

Woodhaven's Settlement Plan (Plates B and B-l) were unaffected

by the additional wetland acreage, the Settlement Judgment must

be set aside as to Woodhaven because the Woodhaven Plan was, in

the view of trial court, integral to the O & Y Plan (Plates A

and A-l) which 0 & Y plans were found to be no longer viable.

The trial court erred and must be reversed because

Woodhaven never had an opportunity to address the issue of
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whether the 0 & Y and Woodhaven plans were inter-dependent

and/or integrated. The record below is void of any showing

that the "two plans" were intended to be "one plan".
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LEGAL ARGUMENT

POINT I

THE TRIAL COURT ERRED SINCE EQUITABLE AND
PUBLIC POLICY REASONS STRONGLY ARGUE

AGAINST THE REOPENING OF THE SETTLEMENT JUDGMENT

In Department of The Public Advocate v. The New Jersey

BPU. 206 N.J. Super. 523 (App. Div. 1985), the Appellate

Division noted that "second thoughts are entitled to no weight

as against our policy to favor any settlement.... Subsequent

events which should have been in the contemplation of the

parties as possible contingencies when they entered into the

contract will not excuse performance." Id. at 530.

If the trial court is not reversed the Township will get

another bite at the apple. The Township had been sued on

exclusionary zoning grounds by the Urban League (1973), by the

developers of Oakwood at Madison fSee Oakwood at Madison, Inc.

v. Madison Tp.. 117 N.J. Super. 11 (Law Div. 1971)], by O&Y in

1981 and by Woodhaven and O&Y in 1984. The Township,

ostensibly in good faith, settled each of these lawsuits by

agreeing to modify those portions of its land use regulations

which made it impossible to construct affordable housing. The

result of these 16 years of litigation, however, is that no

such affordable housing has been constructed in Old Bridge.

Furthermore, if the trial court's decision is not reversed,
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there will continue to be no construction of affordable housing

in Old Bridge.

In 1984, the Urban League moved to enforce its rights

under the earlier (pre-Mount Laurel II) settlement of its 1973

case. Old Bridge had failed to rezone in accordance with that

decision. Further, under the "consensus methodology" set forth

in AMG Realty Co. v. Warren Tp.. 207 N.J. Super. 388 (Law Div.

1984), the Urban League and the Township agreed that the

Township's fair share obligation would be 2,414 affordable

housing units (Court Order entered July 13, 1984). As part of

its "quid pro quo" in the July 1984 settlement, the Township

received some credits for units which had been developed in

1980. Thus, the July 13, 1984 Court Order contained an

agreement by Old Bridge Township to provide realistic

opportunities for the construction of 2,135 affordable housing

units. (Pa 78 to 81)

As a result of intensive bargaining among the parties in

the present suit, the Urban League agreed to a reduction to the

Township's affordable housing obligation to 1,668 units.

(Order and Judgment of Repose and Settlement Agreement (Pa 7 to

17)). This reduction of its obligation (to 1668) induced the

Township to enter into the settlement. At the time of the

compliance hearing, the Court carefully examined the number and

accepted it.

Indeed, as Mr. Convery, then Township attorney,
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commented at the proceedings of January 24, 1986: "I think all

parties agree that the figure in the order represents the

obligation of 1,668 units for the next six years following

entry of the order." (pp. 7-9 of the transcript of the

compliance hearing (Pa 82 to 85)).

Based upon the COAH fair share numbers for Old Bridge

(approximately 417 units), the Township requested (and was

successful in) reopening the case, transferring to the Council

on Affordable Housing and evading its obligations — all on the

basis of second thoughts and clearly outside the settled law of

the State.

It is instructive to read the certification of Eugene

Dunlop, provided by the Township Attorney in support of the

trial court Motion (Pa 86 to 94). At numbered paragraph 7 of

Mr. Dunlop's certification, it is quite clear that one of the

major reasons why the Township accepted the settlement of

January 24, 1986 was that it was convinced that the settlement

offered the best solution to its affordable housing obligation,

and that the 1,668 number was the "best deal" it was likely to

achieve. The fact that another administrative agency with a

different emphasis later proposes a lower "fair share" number

than that accepted by the Township in a final judgment is

legally irrelevant.

It should also be pointed out that at the January 24,

1986 compliance hearing, the Township brought a motion to
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transfer the case to COAH. That motion was denied on the

grounds that the case was settled and there was nothing to

transfer. The Court noted that "the town does intend this to

be a complete and final settlement of all litigation..."

(Transcript of Compliance Hearing of January 24, 1986, p.80 (Pa

95 to 97)), which specifically included the litigation brought

by Urban League to obtain "realistic opportunities" for the

construction of the agreed-upon 1,668 units of affordable

housing.

The Township entered into an agreement based on the

facts as they existed at the time of the agreement. Faced with

the possibility of having to build over 2,000 affordable

housing units, the defendants jumped at the chance to reduce

this figure to 1,668 units. Now, as the result of COAH's

determination of only 417 units in Old Bridge's fair share, the

defendants seek to breach their agreement in order to further

reduce the number of affordable housing units to be built in

Old Bridge.

Therefore, the trial court erred since the vacation of

the settlement is contrary to the law and policy of this State.
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POINT II

THE TRIAL COURT ERRED IN FAILING TO
APPLY THE "REOPENING CLAUSE" TO

MODIFY THE AGREEMENT AMONG THE PARTIES

The Reopening Clause (III-A.3 of the Settlement

Agreement) (Pa 25), sets forth the following:

HI-A.3 Reopening Clause
Any party to this Agreement upon good cause shown,
may apply to the Court for modification of this
Agreement based on a modification of law by a Court
of competent jurisdiction, a subsequently enacted
state statute, a subsequently adoped administrative
regulation of a state agency acting under statutory
authority, or based on no reasonable possibility of
performance. (emphasis added)

The trial court analyzed the above guoted Reopening

Clause and found same to be inapplicable to the issues raised

by defendants motion to vacate the settlement judgment. That

analysis is found at T125-18 to T127-2 as follows:

With this in mind I return to the reopener clause
and whether it covers the present situation.

In the landmark case of Tessmar v. Grosner 23 N.J.
193 (1957), Chief Justice Vanderbilt said, "In the
quest for the common intention of the parties to a
contract, the court must consider the relations of
the parties, the attendant circumstances and the
objects they were trying to obtain.

An agreement must be construed in the context of
the circumstances under which it was entered into,
and it must be accorded a rationale meaning in
keeping with the express general purpose."

At page 201.
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The reopener provided in relevant part for
modification, based on impossibility of
performance. Clearly, performance is as initially
contemplated, is no longer possible, yet at various
— as various parties have argued, modifications
were contemplated because of the size of the
project and the fact that it would take 20 years to
build.

What might happen to the market and what
regulations might come into play which would affect
its ability to perform, were really what was
covered by the reopener agreement as had been
argued by the plaintiffs here.

It would be disingenuous to argue that the parties
contemplate having to totally revise the plans
before any approvals were received.

Really, what is proposed is not a modification, but
it is a brand new plan. Both developers admit the
plans designated as Plate A and B are no longer
viable due to the magnitude of the change and in
light of what the Court believes the parties
reasonably intended, given the circumstances at the
time the reopener clause does not cover the
situation.

As the above quoted ruling reveals, the trial court interpreted

the Reopening Clause to allow for modifications of the

Settlement Agreement based upon impossibility of performance

and that performance herein is no longer possible (T126-6 to

12). Further, the trial court found that since totally new

plates were proposed, as opposed to modified plates, the

reopening clause does not apply to the facts here (T126-18 to

T127-2).

The trial court erred in the above analysis. The court

incorrectly assumed that Woodhaven would be unable to perform
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pursuant to the Settlement Document without adopting a "brand

new plan". There were no proofs before the court on this

issue. Woodhaven never had the opportunity to demonstrate that

its plan could be modified and still be both viable and within

the contemplation of the parties. Since the trial court ruled

that a modification of the Plates (as opposed to an

evisceration of the Plates) would invoke the terms of the

Reopening Clause, the trial court should have given Woodhaven a

chance to prove (and the Master a change to analyze) whether

Plates B and B-l were modified or eviscerated by the existence

of additional wetlands. Therefore, this Court must reverse the

trial court and, at a minimum, require a hearing on this issue.

Woodhaven1s site is approximately 1,455 acres. Plates B

and B-l in the Settlement Document were designed at four (4)

units per acre for a total of 5820 units taking into account

approximately 200 acres of wetlands. The U.S. Army Corps of

Engineers has confirmed that Woodhaven's property contains

approximately 401 acres of wetlands. (T115-7 to 12, wherein the

trial court recognized that Woodhaven's wetland acreage is

approximately twice the amount set forth in Plates B and B-l).

Woodhaven therefore has an additional 200 acres of wetlands

which represents approximately 13.7% of the site. As a frame

of reference, the settlement agreement and the Plates provide

for variations as high as 20%. (See Plate B-l and Appendix C

of Settlement Agreement C206). The trial court, had it
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properly addressed this issue, could have modified the

settlement agreement slightly to allow for a modification of

Plate B and B-l which was contemplated by the parties. For

example, 200 acres of additional wetlands multiplied by a

density of four (4) units per acre yield 800 less units.

Certainly, Woodhaven1s plan is only "modified1* and not

devastated by a reduction in units from 5820 units to 5020

units.

The trial court did not give Woodhaven a factual hearing

on the issue of modification. The trial court assumed that

since O & Y was wiped out by Wetlands so must be Woodhaven.

This was clearly in error.
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POINT III

THE TRIAL COURT FAILED TO PROPERLY AND FAIRLY
ADDRESS WHETHER WOODHAVEN'S DEVELOPMENT PLAN

HAD BEEN SUBSTANTIALLY MODIFIED.

The trial court has overlooked the true nature of

Woodhaven's revised plan in that the revised plan (even with

additional wetlands acreage) still gives defendants all that

was promised.

Generally, the trial court simply "lumped" Woodhaven's

revised plan with that of O & Y, thereby assuming that, due to

increased wetlands acreage, Woodhaven's development would be

unable to provide the benefits promised by Woodhaven to

defendants. The transcript of hearing on Motion to Vacate

Judgment (September 14, 1987) is replete with examples of

findings which are incorrectly presumed to apply to both

Woodhaven and O & Y. For example:

1. RAYMOND TESTIMONY: During oral argument of

Defendant's Motion to Vacate and Transfer, the Court questioned

the Master, George Raymond (T95 to T99). At that time

everyone's attention was directed at a certain map on an easel

in the Courtroom. The map on the easel to which everyone's

attention was directed and to which Mr. Raymond's statements

were focused is entitled "Community Plan, Olympia & York

Planned Development, Township of Old Bridge, Middlesex County,
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N.J.", dated September 9, 1987 and prepared by Sullivan Assoc,

0 & Y's Planner. This plan was not received by Woodhaven until

the morning of the day of oral argument (September 14, 1987).

Same could not have been received by the Master any sooner (if

received at all by the Master prior to oral argument).

Further, the Court did not have the opportunity to review the

plan to which Mr. Raymond's comments were directed (Tll-4 to

14). The Court's decision hinged upon a plan that the Court,

the Master and the parties either never reviewed or only had

hours to review before the hearing. Throughout the Court's

questioning of George Raymond and throughout Mr. Raymond's

responses, there are references to "the plan" (T96-4); "this

plan" (T96-6); "the plan is a sound plan" (T97-19); "When you

say it is very different, in what respect do you find it

different" (T97-23 to 24); and, "the plan" (T97-25). Further,

there is a generalized reference to open space design (T96-25

to T98-16) and to commercial uses (T98-17 to T99-8) . A REVIEW

OF THIS TRANSCRIPT SECTION REVEALS THAT NO SPECIFIC FINDINGS

ARE MADE WITH REGARD TO WOODHAVEN. WOODHAVEN'S PLAN IS SIMPLY

LUMPED WITH THE 0 & Y PLAN AND ASSUMED TO BE SUBSTANTIALLY

CHANGED.

Also, the trial court indicated that the Court had

several months earlier requested the parties to supply Mr.

Raymond with sufficient information for him to judge the scope

and extent of the modifications involved (T95-9 to 15).
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Woodhaven takes issue with this statement since Woodhaven was

never requested to supply documentation to the Master directed

at the scope and extent of modifications to the original

Woodhaven plates nor was the Master charged with the duty to

judge the scope and extent of the modifications. Woodhaven

supplied the Master with documentation of the continued

developability and viability of the Woodhaven site (even with

the wetlands). See, letter from Stewart M. Hutt, Esq. to

George Raymond dated August 31, 1987, (Pa 98 to 103).

(Woodhaven had submitted to the Master a revised Plate B and

revised Planning report; Woodhaven was prepared to submit a

revised plate B-l). Woodhaven focused upon whether its land

could still be developed with a "good" plan and did not address

whether the new plate constitutes a substantial change from the

original plate.

Moreover, all parties, including defendants, believed

that the issue before the Court was whether the developers

could build a "well planned" development and not whether the

developers' new proposals represented substantial changes from

the original plans. For example, the Township attorney in his

letter reply brief dated August 11, 1987, stated that:

The main point here is that the extent of the
wetlands clearly indicate that we are dealing with
environmentally sensitive land, and that it would
be a manifest injustice to force the Township of
Old Bridge, and its residents, to accept
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development which would negatively impact on the
land in question, and constitute extremely poor
planning.

Clearly, everyone was focusing on the "good planning" vs. "bad

planning" issue while the Court decided the motion on the

"substantial change" issue.

The trial court decided the motion to vacate on the

issue of "substantial modification" of the plates. Woodhaven

was not afforded an opportunity to be heard on that issue.

That is why Woodhaven requested a rehearing and

reconsideration. The trial court erred in denying Woodhaven's

Motion for Reconsideration and Rehearing by entering the Order

of April 21, 1988 (Pa 46 to 47). If Woodhaven had been

requested to supply documentation as to why Woodhaven's revised

plan provides the same benefits as the original plan, Woodhaven

would have had an opportunity to comply. However, under the

circumstances, the Court made substantial findings and reached

weighty conclusions as to Woodhaven without the benefit of the

relevant facts.

2. THE COURT further stated:

Woodhaven did not submit for the Court's review a
new proposal, but clearly even though they state
they will still provide the full build-out.

Due to the fact that they have at least twice the
amount of wetland they believe they had, they must
be proposing a significant modification of their
plan.

This review of the various changes was undertaken
to illustrate the extent of change now proposed and
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to consider the same in light of the requirements
of the rule under which the defendants move, that
the new evidence be such as would have changed the
result.

It is clear that the plans are greatly changed.
Mr. Raymond indicated in our brief discussion on
the record that this is a very different plan, and
in the Court's judgment it appears to be of such a
magnitude as would compel the Court to conclude
that it could have and would have changed the
result.

(T115-7 to 23). (Emphasis added)

The trial court never requested the parties to submit

documentation directed at the issue of comparing original plan

against revised plan for determination of substantial

"modification." (as distinguished from "developability").

Therefore, the trial court overlooked material matters of

fact. The transcript makes clear that, with regard to the

magnitude of the changes and the benefits lost, the Court was

addressing only the O & Y plan, not Woodhaven's Plan. The

lower court repeatedly makes reference to "the February 1986

plans" and the "May 1987 plans" (T115-3 to 6). These are O & Y

plans. There are no Woodhaven plans with these dates. The

Court states that it did not have the revised Woodhaven plan

for review. Clearly, if the trial court did not have the

revised Woodhaven plan, it must have been referring only to the

revised 0 & Y plan in ruling that a substantial change has

occurred.

It is Incorrect to assume that because Woodhaven's
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wetland acres have doubled, Woodhaven would be unable to

deliver the benefits for which the defendant's bargained.

Further, the reference to Mr. Raymond's testimony shows that

the trial court never distinguished the Woodhaven plan from the

0 & Y plan. Mr. Raymond was undoubtedly referring only to the

0 & Y plan when he concluded that the "plan1* is substantially

changed. Clearly, as will be set forth below, the plates were

intended to be and are independent.

3. THE COURT stated:

The parties contemplated that there would be a
reduction, but they didn't contemplate that there
would be a reduction in half the proposed
development which would result in a wholesale
modification of the plan even before, by the way
the first approval was granted.

(T116-9 to 14) (emphasis added)

The foregoing quote clearly refers to the O & Y plan and not

the Woodhaven plan since it was O & Y's site that was reduced

in half by Wetlands acreage and not the Woodhaven site.

Woodhaven*s plan, revised as a result of the additional wetland

acreage does not show any reduction in the proposed development

and does not show wholesale modification. The revised plan is

substantially similar to the original plan embodied in the

Plates B and B-l. Woodhaven should have been afforded the

opportunity to prove this true.

4. THE COURT stated:

The magnitude of the change, and particularly at
the very initial step of development in the Court's
opinion results in a totally new plan, be it
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appropriate, be it sound planning, it is not what
we have when we began and it is not in any sense
truly comparable to what we have when we began.

(T124-13 to 18) (Emphasis added)

Again, the Woodhaven revised plan is not a substantial change

from the original plate and Woodhaven is entitled at the very

least to a hearing on whether Woodhaven's Plates have

substantially changed.

5. THE COURT stated:

Really, what is proposed is not a modification, but
it is a brand new plan. Both developers admit the
plans designated as Plates A and B are no longer
viable due to the magnitude of the change and in
light of what the Court believes the parties
reasonably intended, given the circumstances at the
time the reopener clause does not cover the
situation.

(T126-21 to T127-2).

In fact, the Woodhaven Plates are viable with only slight

modification (the nature of which was in the contemplation of

the parties at time of settlement). Woodhaven should have been

given an opportunity to prove this to the trial court.

The foregoing represent examples of how Woodhaven's

revised plan was assumed, by the trial court, to be a

substantial modification from its original plan, how that

assumption was in large part due to the fact that an individual

analysis of the Woodhaven plan was not made, and how the

Woodhaven plan was "assumed guilty by association" with the 0 &

-35-



Y plan. Based upon the foregoing overlooked matters, Woodhaven

respectfully requests this court to reverse the Order of

October 6, 1987 (and the Reconsideration Order of April 21,

1988) with respect to Woodhaven.

As argued above, the issue with regard to vacating the

Order and Judgment of Repose reduces to whether or not

Woodhaven's Plates have substantially changed so as to prevent

the benefits for which the defendants bargained, Woodhaven*s

revised Plates submitted to the court prior to the rehearing

have not substantially changed from the original and the

revised Plates provide the defendants with all benefits

promised by Woodhaven. The problem is that Woodhaven never had

the benefit of a fair hearing because the trial court

wrongfully assumed Woodhaven's Plates to be substantially

changed.

Moreover, the Master has neither reported upon nor

testified as to the issue of whether Woodhaven's revised Plates

constitute a substantial modification from the original

Plates. (i.e., whether or not, a Woodhaven plan, revised as a

result of wetlands acreage provides the Township with the

benefits of its bargain with Woodhaven) The Court agreed,

questioning whether the plaintiffs are in a position to fully

inform Mr. Raymond (T95-22 to 24) and whether Mr. Raymond is in

a position to definitely state how the "plan has been modified"

(T96-2 to 5). Such a report or testimony by the Master as to
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the Woodhaven facts with regard to this issue is a crucial

matter which the trial court has overlooked. Inasmuch as the

trial court has overlooked (and failed to conduct a hearing on)

Woodhaven*s ability to perform pusuant to the Settlement

Document, Woodhaven respectfully' requests this Court to reverse

the trial court•

There is no factual record: establishing the likelihood

of nonperformance by* Woodhaven* The trial court stated

specifically, "1 am not going to get into testimony." T97-22.

But Woodhaven is entitled to a hearing on the facts. Woodhaven

and Old Bridge are in direct conflict on Woodhaven* s ability to

perform in accordance with the Settlement Agreement. When

there are "diametrically opposed contentions of fact," a

hearing is appropriate. Hallbera v. Hallbera, 113 N.J. Super.

205, 273 A.2d 389, 391 (App. Div* 1971). Hallbera was a

post-divorce matrimonial dispute in which the parties had"

vastly different versions of their financial status. The

parties moved for modification of their property settlement

agreement. The trial court decided their motions on the basis

of depositions and affidavits. The Appellate Division

reversed, stating:

The Court should have set the matter down for a
plenary hearing and taken oral testimony. * * *
Whenever there is presented to the Court a motion
to modify the terms of a judgment and the motion
makes a orima facie showing that the moving party
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is entitled to relief and there are contested
issues of facts, the motion should not be disposed
of by affidavits, answers to interrogatories and
depositions. There should be a plenary hearing,
the trial court must find the facts both subsidiary
and ultimate and * state its conclusions of law
thereon. * £. 1:7-4. 273 A.2d

To the same effect is Miller v. Estate- of Kahn. 140 K.J. Super.

177, 355 A»2d 702r 706 (App. Diw 1976). In Miller, an assault

case, the plaintiff successfully appealed the trial court's

order denying her motion to set aside a dismissal previously

entered upon a stipulation; the court, relying on Hallbercr.

said i

Should contested issues of relevant fact develop,
the matter should not be determined on affidavits,
but a plenary hearing should be afforded. 355 A.2d
at 706.

See also, Tancredi v. Tancredi. 101 N.J. Super. 250, 244 A.2d

139 (App. Div. 1968) (another post divorce matrimonial dispute)

in which the Court emphasized the need for oral testimony when

there is a genuine issue as to the material facts. 244 A.2d at

140-141. Ha liberty. Miller, and Tancredi all support

Woodhaven's position that a full hearing on the facts was

necessary before the trial court could render judgment vacating

the Settlement as to Woodhaven.

-38-



POINT IV

THE TRIAL COURT ERRED IN REFUSING TO LEAVE THE
SETTLEMENT JUDGMENT UNDISTURBED WITH REGARD TO WOODHAVEN

VILLAGE, INC* EVEN IF SAME WAS VACATED AS TO 0 & Y

The lower court wrongfully rejected Woodhaven's argument

that the settlement could be vacated solely as to 0 & Y and not

as to Woodhaven:

Lastly, the plaintiff Woodhaven did argue that if
the settlement is vacated as to 0 & Y, it need not
be vacated as to Woodhaven for the reasons which I
have stated, perhaps, in too much length.

The defendant is entitled to a vacation as to both
plaintiffs. The settlement with respect to the two
parties is totally inter-related and interdependent.

The defendant was induced to settle with two
parties, based upon the total package because of
what each could contribute towards an integrated
development.

Therefore, the vacation will apply to both of the
plaintiffs.

(T128-22 to T129-10) (emphasis added)»

The trial court rested the above ruling on the assumption

that: (A) defendants' settlement with Woodhaven is totally

"interdependent1* and "interrelated" with defendant's settlement

with 0 & Y; and, (B) that defendants were induced to settle
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with the two plaintiffs based upon what each plaintiff could

contribute towards an "integrated development."

A. The Trial Court had the power to vacate as to Q &
Y and not as to Woodhaven because Woodhaven' s
rights under the Settlement were several.

The trial * court had the power to vacate the judgment

with regard to O&Y and to maintain the status quo with regard

to Woodhaven. The trial court erred in refusing to recognize

this. There is no requirement that a vacation of a judgment as

to one party necessitates similar treatment to the other

parties.

Although no New Jersey case deals explicitly with the

subject, there are a number of jurisdictions which permit the

vacation of a judgment "as to less than all of the parties

against whom it was rendered." 46 Am Jur 2d 844 and cases

cited therein. In State of New York. Hewlett v. Van Voorhis.

187 N.Y.S. 533 (Sup. Ct. App. Div. 1921) the Court held that

the dismissal of an action against one defendant did not vacate

a judgment against a second defendant, saying:

The rule [is] that where a judgment consists of
distinct parts so separate and independent in form
and nature as to be easily severed, and each is, in
fact, a distinct adjudication, on appeal an
adjudication not affected by error may be affirmed
and an adjudication affected by error may be
reversed . . .
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quoting Citry of Buff'alo v. D.L. 7 W. R. Co., 176 N.Y. 308, 68

N.E. 587 (1903). See also Gilbert v. Stanton Brewery/ Inc..

295 N-..Y- 270 272 (C.A. 1946), allowing severance where there is

error of law underlying one judgment.

An Illinois court also recognized the power to set aside

a judgment as to fewer than all the parties. Handlev* v. tlnarco

Industries. Inc.. 463 K.E. 2d 1011* 1016, 124 111* App* 3d 56

(1984), Also rejecting the unitary judgment rule are Man v.

Unarco Industries. Inc.. 481 N.E. 2d 1207, 1209, 135 111. App.

3d 736 (1985) and Chmielewski v. Marich. 2 111. 2d 568, 119

N.E. 2d 247, 251 (1954)* Altogether, some 22 jurisdictions

permit the Court the power of partial vacation. See,

Annotation, Vacation or Setting Aside of Judgment As to One or

More of Multiple Parties. 42 A.L.R. 2d 1030, 1033-34 (1955).

Thus, the general rule as to the effect of vacating part

of a Judgment and the efficacy of the remainder of the Judgment

is well set forth by the Supreme Court of Illinois in

Chmielewski. supra, as follows:

We hold, therefore, that when a judgment or decree
against two or more defendants is vacated as to one
of them, it need not for that reason alone be
vacated as to any of the others, and should not be
vacated as to any of the others unless it appears
that because of an interdependence of the rights of
the defendants or because of other special factors,
it would be prejudicial and inequitable to leave
the judgment standing against them.

From the above, it can be seen that there has to be a

-41-



factual examination to determine whether Judgment must be

vacated in whole or can be vacated in part. An analysis of the

facts and documents in the instant case show that there is no

interdependence of the rights of the Township or prejudice to

the Township if the Judgment was vacated against O&Y and not

against Woodhaven, for the following reasons:

1. The fact of the matter is Woodhaven*s Mount Laurel

lawsuit is a separate and independent lawsuit from 0&Y*s

lawsuit, including having separate Docket numbers, that were

consolidated only for the purposes of convenience. In other

words, the two developments and the two developers were not

suing as a •unit*, or as some type of joint venture with an

overall development plan.

2. Page 2 of the Settlement Judgment (Pa 9)

specifically provides separate Mount Laurel set asides for each

plaintiff, to wit: 260 units for Woodhaven and 500 for O&Y.

3. There are separate and distinct land use plates

for each developer, to wit: Plates A and A-l for O&Y, and

Plates B and B-l for Woodhaven.

Moreover, page 2 of- the Judgment (Pa 9) provides for

separate hearings for each set of plates for each developer.

4. Page 12 of the Settlement Agreement (Pa 29) sets

forth different vesting for respective lands of the two

developers and refers to separate "Map 1" for O&Y and "Map 2N

for Woodhaven, and allows for each of them respectively to
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acquire additional lands (out parcels) from time to time, as

shown on said respective maps.

5. Page 3 of the Settlement Agreement V-B.3a. (Pa 20)

describes each developer's respective rights to develop their

lands in accordance with their respective settlement plans

(Plates & & B>* It is significant that sub-paragraph b. of

V-B»3a (Pa 30) states:

The Planning Board shall issue its decisions on
Plates A and B simultaneously ....

Nowhere does the Settlement say, as it could have said,

that if one developer's plan were unsatisfactory, the other

developer could not proceed. In fact, the contrary Is true.

The Settlement Document provides explicitly for the situation

at hand* For example, sub-paragraphs C & D of said Section

specifically provide that the Planning Board could approve one

developer's plate and at the same time reject another

developer's plate, in which case, the developer whose plate was

rejected could go through an "appeal" process. Moreover,

V-B»3b. (Pa 31) specifically provides, inter alia:

..•the developer or developers whose plate are
approved by the Court may immediately thereafter
submit development applications in accordance with
the procedures set forth in the attached appendices
to the Township Planning Board for its review and
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approval each time any of the lands within the
Plates are proposed for development;....

Again, it is important to note that the right of a

particular developer to proceed is not dependent on the right

of the other developer to proceed.

6<« A& to commercial development/ there is a specific

provision as to Woodhaven, (Settlement Agreement V-C.5 (Pa

38)), which provides that it shall have the right to construct

on 73 commercial acres, conditioned upon satisfying the

regulatory standards set forth in the Appendices. Moreover,

there are site specific provisions that relate solely to O&Y

(Settlement Agreement V-C.l to V-C.3) (Pa 36 to 37).

Thus, it can be seen that whether or not O&Y can build

in accordance with the Settlement Document, either because the

Settlement Judgment is vacated as to O&Y, or because of

physical impossibilities, or for any other reason, there is no

reason why Woodhaven shouldn't get the "benefit of its bargain*

and be allowed to proceed with its development, in accordance

with the terms of the Settlement Document, including, but not

limited to, all the specific standards set forth therein, such

as the construction of sewer and water systems, infrastructure,

etc.

(The converse, of course, would be true for O&Y if for

some reason Woodhaven never proceeded with the construction of

its development, and O&Y was in the position to proceed with

its construction).
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From the other point of view, there has been no action

by any of the plaintiffs, including the Urban League, to set

aside the "benefits of the Township's bargain1*. To wit: the

Township will still have a Judgment of Repose against Mount

Laurel suits, even if this Court affirms the vacation of the

Settlement Judgment as to O&Y, because the Township obtained

this benefit in its settlement with. Woodhaven.

In short, there is nothing in the Settlement Judgment or

Settlement Agreement which states that if one developer does

not proceed, for whatever reason, that the other developers'

rights are affected* To the contrary, the Settlement Judgment

and Settlement Agreement treats each, developer separately,

albeit, in many respects they are treated in a similar manner.

The lower Court erred in that the Settlement Judgment as

to Woodhaven should not be vacated even if it is vacated as to

O&Y since the two developers (i.e., Woodhaven and O&Y) struck

separate bargains with defendants.

The rule of Chmielewski v. Marich. 2 111. 2d 568, 119

N.E. 2d 247 (1954) is followed in the great majority of

jurisdictions which have considered the issue:

We hold, therefore, that when a judgment or decree
against two or more defendants is vacated as to one
of them, it need not for that reason alone be
vacated as to any of the others, and should not be
vacated as to any of the others unless it appears
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that because of an interdependence of rights of the
defendants or because of other special factors, it
would be prejudicial and inequitable to leave the
judgment standing against them. 119 N.E. 2d at 251.
(Emphasis added.)

See also. Annotation, Vacation or Setting Aside of Judgment As

to One or More of Multiple Parties. 42 A^£.R»2d 1030, 1033-34

(1955). lit the instant case, there is no *interdependence of

rights* of O & Y and Woodhaven. No harm: accrues to O & Y if

the judgment is left standing as to Woodhaven. Nor does any

harm accrue to Old Bridge, which will get what it bargained for.

The judgment and stipulation may be viewed as a

contract* T122-24 to T123-7, citing Stonehurst at Freehold v.

The Township Committee of Freehold* 139 N.J. Super. 311, 313,

353 A.2d 560 (Law Div. 1976). See also Jannarone v. W.T. Co.,

65 N.J. Super. 472, 476-77, 168 A.2d 72 (App. Div. 1961). The

contract, however, is not 70int. as the trial court appears to

have believed, but several, it is the several nature of

Woodhaven's contractual rights which justifies the vacation of

the judgment only as to O & Y.

Numerous cases have defined "several". In Hughes v.

Thurman. 213 Mfl. 169, 13L A.2d 479 (1957), the plaintiff was

one of three consultants who had an oral personal services

contract with the defendant* These three, Fenneman, Norris and

Thurman, rendered services; only one, Thurman, sued. The Court

stated:
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[t]he considerations furnished by Fennerman, Norris
and Thurman were quite distinct. Primarily,
Fennerman was the defendant's counsel .
Norris was an expert advisor . . . . and Thurman
might be briefly described as a contact man seeking
to develop new business. 14. at 483.

The defendants argued that their liability was to the three

jointly, and not to any one plaintiff individually. The court

ia Hughes relied on Section 128 of the Restatement of Contracts

which specifies that if the parties have not otherwise

expressed an intention then the "rights are several if the

interest of the obligees in the performance of the promise are

distinct." 131 A.2d at 482. That court cited Williston on

Contracts (section 325 at 942-43) as authority for the rule

that "where the consideration furnished by obligees is several,

their interests may prima facie be regarded as several and not

joint, if other features of the contract do not clearly

conflict with this interpretation." 131 A.2d at 483. Applying

Huohes. the interests of Woodhaven and 0 & Y would be several

because they are "distinct" and the consideration "furnished"

was separate. Woodhaven undertook separate obligations which

were clearly defined in the Settlement Document.

In Becker v. Kelsoy. 9 N.J. Misc. 1265, 157 A. 177

(1931), the Supreme Court reviewed a motion to strike the

answer in a dispute over a three-party contract for the sale of

property. The property was the subject of a foreclosure action
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by the Summit Building and Loan Association, a non-party to the

contract, but a plaintiff along with Becker. Becker agreed to

bid on the premises. Margulies agreed to accept a second

mortgage. Ludwig and Kelsey agreed to buy the premises from

Becker, and execute a mortgage to Summit. Ludwig and Kelsey

refused to perform. Becker and Summit sued. The defendants

answered that Margulies had covenanted jointly with Becker and

was a necessary party to the action. The Court stated:

"...[W]here a contract assigns to each of several parties his

several duties and does not bind them and make them responsible

individually* for the whole result to be jointly accomplished,

the contract: in so far as such parties are concerned is

several.* 157 A. at 190. (Emphasis added.) As in Hughes,

supra. Becker asserts that "where the consideration furnished

by obligees is several and not joint, the interest of the

obligees may, prima facie, be regarded as several and not

joint.* Id. Compare the situation in Alpauah v. Wood. 23

N.J.L. 638, 23 A. 261 (1891) in which Alpaugh and Magowan

employed Wood and Barlow "to superintend and manage the

manufacturing part of the business of said pottery . . . taking

entire charge of the works ... * 23 A. at 261. The plaintiffs

sued for breach of contract. The defendants argued "that the

obligations imposed upon them by this contract are not joint,

but several only." 23 A. at 262. The Court found that the

contract was joint:
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This covenant does not assign to each of the
defendants his several duties, nor require from
either the exercise of skill and diligence in any-
special department of the work, but binds both to
the due management of the entire manufacturing
business > . . 23 A. at 263. (Emphasis added)

In the instant case, Woodhaven and 0 & Y have not undertaken

any -joint obligation that *binds both*. Their obligations are

spelled out separately and at length. Their enterprises are

separate and distinct and neither is responsible for the

obligations of the other. This is obvious from a reading of

the Settlement Judgment and Settlement Agreement.

In Anderson v. Nichols. 107 A. 116 <Vt. 1919) r

defendant, apparently a private individual engaged in the

transmission of electricity, promised the eight plaintiffs (in

one contract) to pay them for electrical hook-ups on a

transmission line but refused to pay the plaintiffs their pro

rata shares of the hook-up fees paid by third parties. The

plaintiffs sued jointly. The defendant demurred, arguing the

plaintiffs should have sued severally. The Court upheld the

demurrer stating that the interests of the plaintiffs were

several. The Court found that the contract did not require the

defendant to pay the sum specified to the plaintiffs, but binds

him wTo divide it between them.* (at 112 of 107 A.). The

consideration "moved separately." The defendant's promise,

though joint in form is several in essence. In legal
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consequence, it is a group of separate promises, and gives rise

to separate actions in favor of the several promises.w

(Emphasis added) 107 A. at 117. In the instant case, Old

Bridge's promises are also joint in form, but several in

essence,, giving 0 & Y and Woodhaven separate rights, including

the right to bring separate actions.

In MGDurfee v. Buck. 174 A. 679 (Vt. 1934), the

plaintiffs, a father and son, each; owned a separate farm and

agreed in what the Court determined was contractually a single

undertaking to supply lumber to the defendant. The plaintiffs

jointly sued. The defendant argued that the plaintiffs could

noir sue jointly because the subject matter of the contract was

several. The Court stated:

Ordinarily, where the interests are joint, the
contract is joint; and where the interests are
several, the contract is several. The interest
referred to is interest in the contract. The
contract is the vital thing,, and it by no means
follows, in a case like this, that because the
interests in the lands involved are separate, a
joint recovery cannot be hand. It was easily
possible for the plaintiffs to 'pool their
interest' — to use the language of the trial court
— and to treat the whole lumbering enterprises.
• . as of common interest . . * » » " X&. at 679-680•>
(Emphasis added).

The Court held there was a joint interest in the contract

because both the father and the son agreed between themselves

to "pool their interest.* The holding of McDurfee illumines

-50-



the instant case by comparison. Woodhaven and 0 & Y have not

"pooled their interests" as was the case in McDurfee. Their

undertakings are separate, and quite distinguishable as

expressed: in the Settlement Documents. For instance, an

arbitrary denial of a subdivision plan as to one, would not

have allowed the other to sue or have a cause of action because

of such denial. Moreover, it was clear to all parties that if

a decision was made by either developer not to build (for

whatever reason) this did not foreclose the right of the other

developer to build*

The general proposition has been well stated in Corpus

Juris Secundumr

When a several obligation is entered into by two or
more in one instrument, it is the same as though
each had executed separate instruments, although
they may all be for the same subject matter: and
consequently each obligation furnishes a several
cause of action. Even though several obligations
concern the same subject matter each obligee is
liable for his several promise, and cannot be held
for the others..."

17A Corpus Juris Secundum, Section 352 Contracts, p. 345»

This general proposition is applicable in the instant case.

The Settlement Documents do not tie Woodhaven *s performance to

0 & Y's. The two are separate corporate entities with no

commonality of ownership or management. They own separate

tracts. They brought the instant litigation separately and at

different times. They entered into the Settlement separately



and had different counsel. Each has an independent right to

sue for non-performance by Old Bridge. Hughes, Becker, and

Anderson, supra, when applied to the facts of the instant case,

clearly show that when the Settlement is viewed as a contract,

the contract is several in nature.

Woodhaven requests this court to reverse the trial

court's vacation: of the entire judgment and give recognition to

the several nature of the contract. The trial court was

possessed with great flexibility in exercising its equitable

powers, as Justice Heher recognized 50 years ago:

Equitable remedies are 'distinguished for their
flexibility, their unlimited variety, their
adaptability to circumstances and the natural rules
which govern their use. There is in fact no limit
to their variety in application; the court of
equity has the power of devising its remedy and
shaping it so as to fit the changing circumstances
of every case and the complex relations of all the
parties.' Poroeroy's Equity Jurisprudence, sec.
109. [5th ed. 1941] Sears Roebuck & Co. v. Camp.
124 N.J. Eq. 403, 1 A.2d 425, 429 (E. & A. 1938)

See also American Association of University Professors v.

Bloomfield College. 129 N.J* Super. 249, 322 A.2d 846, 859 (Ch.

Div. 1974); Morsemera Federal Savings & Loan Association: v.

Nicolaou. 206 N.J. Super. 637, 645 (App. Div. 1986); and

Sosanie v. Pernetti Holding Corp.. 115 N.J. Super 409, 279 A.2d

904, 907 (Ch. Div. 1971). The trial court failed to adapt to

the specific circumstances, particularly the several nature of

-52-



Woodhaven1s contractual responsibilities and rights.

Equitable remedies should minimize harm to the parties.

"The relief itself must not be harsh or oppressive." Stehr v.

Sawyer. 40 N»J. 352, 192 A.2d 569, 571 (1963). •Generally,

courts of equity are not wont to enforce contracts where

'enforcement * * * will be attended with great hardship or

manifest injustice . • . »r [Citation omitted!.* Brower v.

Glen: Wild Lake Co-.. 86 N.J. Super. 341, 206 A.2d 899, 904 (App.

Div. 1965) • Nor should a contract be rescinded when that would

cause great hardship. Woodhaven, which can substantially

perform its several obligations, has relied on the Settlement,

expending its funds in an effort to fulfill its obligations,

and would be forced with incalcuable harms and losses, if the

defendants were not held to be obligated to stick by their

bargain. There is no reason that a mistake with regard to the

amount of 0 & Y wetlands should be used as justification for

depriving Woodhaven of the benefit of its bargain.

B. The Parties Did Not Bargain For An Integrated
Development.

(i) The Q & Y development plan and the Woodhaven

development plan are not one integrated plan.

The 0 & Y plan and the Woodhaven plan are not an

integrated plan. An integrated plan, such as a Planned Unit
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Development, is defined by the Municipal Land Use Law as being

-developed as a single entity according to a plan- (N.J.S.A.

40:55D-6). See, also the Planned Real Estate Development Full

Disclosure Act which defines Planned Real Estate Development as

being offered pursuant to a common promotional plan and

providing for common elements in real property (N. J.S.A.

45:22A-23). The Woodhaven and 0 & Y developments are not being

developed as? m single entity or pursuant to a common promotion

plan or have common elements. In fact, Woodhaven and O & Y are

direct competitors. The two developments are not an integrated

plan but are independent.

Woodhavenrs development plan can: be built completely

independent of the 0 & Y development plan. The facts

supporting this conclusion are as follows:

a) Sanitary Sewer - The Woodhaven site was

intended to be and can be sewered whether or

not 0 & Y builds. Provision for sewer to the

Woodhaven property is governed by "Agreement

between the Old Bridge Township Sewerage

Authority (now known as Old Bridge Municipal

Utilities Authority) and Woodhaven Village,

Inc. and 0 & Y Old Bridge Development Corp.*

dated July 27, 1984.*

* The Sewer Agreement is a highly complex and technical
document of approzimately 150 pages and has not been included
in Plaintiffs appendix due to its length.
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This agreement was no secret to the defendants.

The Township has had the Sewer Agreement since

July 27,1984. Same is referenced in the

Settlement, and members of the Township Council

were also members of the O.B.M.U.A. at the time

of Settlement. Sewering the Woodhaven

development in the event the 0 & Y development

did not go forward, for whatever reason,

was specifically contemplated by the sewer

agreement. Section 11 and Section 12 of the

Sewer Agreement specifically address

this issue and make clear, that one development

may proceed independent of the other. Section

11 and 12 provide that if Developer A is moving

forward with its development, thereby

necessitating certain sewer improvements,

and Developer B does not so need the sewer

improvements, then Developer A can force

Developer B to install the improvement.

Developer B is then reimbursed for costs of

installation whether or not Developer B ever

uses the sewer improvement. The essence of the

sewer agreement being that if one developer

builds and the other does not, the building

developer is not left hanging high and dry

for sewer improvements. (Pa 104 to 113)
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b) Water — Potable water can be brought to

the Woodhaven site regardless of 0 & Y's fate.

Water distribution lines could be installed1

in existing Right s-of-Way. (O & Y's

property or 0 & Y permission is not

required). The water distribution system for

Woodhaven can physically be accomplished

without 0 & Y. For example, the parties

never contemplated that Woodhaven's water

would be drawn from a well or tower or water

system developed by 0 & Y. Woodhaven*s

water is completely independent of 0 & Y's

water. The overall issue of potable water

has not changed since settlement.

c) Planning — Woodhaven*s development

was not designed to depend upon the proposed

0 & Y development for shopping centers,

industrial or office space or public purpose

areas or any other planning function. The

Woodhaven plan and the O & 7 plan are no more

interrelated than any two developments which

happen to be across the street for each other.

Whereas the Woodhaven plan has been characterized as

interrelated and interdependent with the 0 & Y plan, on closer

analysis one finds that the Woodhaven plan is actually a self
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contained, self supporting, independent development.

(ii) Defendants did not lose anv benefits as a result

of modifications to Woodhaven's development plan.

All the benefits of defendants* bargain which the trial

court: found were lost due to increased wetland acres relate to

the 0 & ? development and not the Woodhaven development*

The golf course which is lost was never promised by

Woodhaven (T8-23 to 24). An internal traffic network which

functioned independently of existing internal local roadways

was promised by 0 & Y. Woodhaven never made such a promise

since Woodhaven's site, as distinguished from 0 & Y's site, has

no existing internal "thru-roads." The employment center,

major malls to be built at the intersection of Routes 9 and 18,

and mid-rise buildings were all promised by 0 & Y and not by

Woodhaven.

While the Settlement Agreement provides site specific

provisions which require specific uses at specific locations,

these site specific requirements apply virtually only to 0 & Y

(Settlement Agreement; V-C.l—Industrial/Commercial

Development; V-C-2—Shopping Center Site; V-C.3— Optional

Shopping Center Site; V-C.4—Midrise Apartments). The ojiix

possible site specific provision which applies to Woodhaven

appears in the Settlement Agreement at V-C.5 (Woodhaven

Commercial Development). Section V-C.5 provides that Woodhaven
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shall construct office retail, commercial and/or industrial

space on the 73 acres designated Commercial on its Settlement

Plan. Woodhaven can still provide the same number of

commercial acres in substantially the same location.

Woodhaven is entitled to a hearing on the issue of

whether Woodhaven can provide all benefits it promised in the

settlement*

(iii) The parties did not bargain for an integrated

development.

There is no factual support for the conclusion that the

parties bargained for an integrated development. The record

herein is void of any proof as to whether the Woodhaven and 0 &

Y developments were integrated. In fact, the trial court

simply assumed this to be so. The parties clearly did not

bargain for an integrated development. There is not one single

reference anywhere in the Settlement document by word or idea

to: "interrelated*, "interdependent" or "one package".

Moreover, the Settlement Document does not even suggest the

idea of a linkage between the two developments. On the

contrary, the Settlement Document specifically contemplates one

project moving forward independently of the other.

For example, suppose Woodhaven and O & Y independently

received Planning Board approval on development plans designed

in accordance with their respective plates. Thereafter, both

builders independently commence construction. Then, perhaps
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one, five or even twenty years later, for whatever reason, 0 &

Y ceases all construction and walks away from its development.

Meanwhile, Woodhaven has been and continues to develop its

site. Under these circumstances should Woodhaven be enjoined

front the continued development of its site? We think not.

Such a result would make Woodhaven responsible for 0 & Z's

failure to continue developing. Moreover, as the Settlement

Document anticipates a 20 year buildout, such a result would

force both O & Y and Woodhaven to become dependent upon their

competitor. Such a result would be ridiculous and clearly the

parties did not intend their respective settlements to be

dependent one upon the other. The trial court's ruling that

the settlements were integrated and interrelated was erroneous

and must be reversed.

Further, the Settlement Agreement specifically provides

that the Planning Board could approve the development plan of

one developer and deny the plan of the other developer, thereby

demonstrating that the parties did not bargain for an

integrated development but actually contemplated the

possibility of one development without the other. See,

Settlement Agreement, Section V-B.3 Approval Procedures which

provides for simultaneous action of the Planning Board which

Board could approve one plan and deny the other. Importantly,

the developer whose plan is approved would not be delayed by

the denial of the other developer's plan. That is, the
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developer whose plan is approved is entitled to proceed with

obtaining all further approvals and eventually building without

regard to the other developer's progress. (Settlement

Agreement V-B.3»b) Section V-B.3 further provides that if one

of the plates is disapproved, then a procedure is established

for review of a revised plate by the master and ultimately by

the Court. (Pa 31). The intention of the parties with regard

to the independence of each plan could not be more clear.

Moreover, there were other components of the defendants'

Mount Laurel compliance package besides set aside units from 0

& Y and Woodhaven. Suppose that (because of wetlands or any

other reason) the Oakwood, Brunetti, Rondinelli, rehabilitation

and/or Senior Citizen component (Pa 9) of the package failed

completely. Would the settlement then be set aside as to

Woodhaven? Is Woodhaven's settlement with defendants

contingent upon all of the other compliance package components

being successful? The answers must be no! Woodhaven contends

it would not have settled if it were known that its fate hung

on the fate of 0 & Y (or, for that matter any other component

of the package). In light of the stakes involved, Woodhaven

needed to know for certain that the settlement was firm. There

is no way Woodhaven could have settled if Woodhaven knew the

deal was contingent upon all other parties doing what they

promised to do.

Defendants' may contend they would not have settled if
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the settlement was not contingent on 0 & Y*s ability to

produce. The "subjective intentions'* of either plaintiffs or

defendants are not capable of ascertainment. The only valid

test is an objective one. That is, what in fact did the

settlement document provide for in this eventuality? (As

pointed out above Section V-B.3 of the Settlement Agreement

requires only simultaneous "action" not simultaneous

approval.) The settlement document does not make Woodhaven's

rights and obligations contingent upon 0 & Y's ability to

perform or vice-versa. Since the Settlement Agreement does not

provide for such a contingency, the trial court should not have

written a different agreement than that reached by the

parties. In effect, the trial court has rewritten the

agreement struck among the parties based upon unsupported

assumption that Woodhaven's plan was interrelated and

integrated with O & Y*s plans.

The trial court concluded that "The settlement with

respect to the two parties is totally interrelated and

interdependent." (T129-2 to T129-4.) This conclusion is not

based on any language in the Settlement Document. The trial

court has in effect rewritten the Settlement, by indicating

that the performance of Woodhaven was contingent upon, the

ability of 0 & T to perform.
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It has been held that N[c]ourts cannot make contracts

for the parties. They can only enforce the contracts which the

parties themselves have made. Kampf v. Franklin Life Ins. Co..

33 ».J. 36, 43, 161 A.2d 717 (1960). Hartford Fire Ins. Co v.

Riefolo Construction Co.. 161 N.J* Super* 99, 390 A.2d 1210r

1218 (App. Div. 1978)» This Court has ignored this basic

principle. Moreover,

[a]nd when the terms of a contract are clear and
unambiguous, it is the function of the Court to
enforce it as written and not to attempt to make a
better contract for either of the parties. !&• at
43, 161 A.2d 717. The Courts cannot insert
exceptions in a contract that the parties might
have done but did not do, nor relieve them from
hardship that they might have guarded against in
their contracts. 390 A.2d 1218. (Emphasis added)

There is nothing ambiguous about the Settlement Document and

same does not need rewriting. Therefore, this Court must

reverse the trial court's rewriting it. If Old Bridge suffers

hardship, and Woodhaven does not believe the Township will,

then the Township should have bargained to avoid the hardship.

The parties did not contemplate that 0 & Y's development

would be contingent and dependent upon Woodhaven, nor that

Woodhaven's development would be dependent and contingent upon

O & Y. That's why there were two separate sets of plates,

(i.e., Plates A and A-l and Plates B and B-l).

Suppose that both Woodhaven and O & Y apply for
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approval. Woodhaven is approved and 0 & Y is denied (for

whatever reason). 0 & Y revises its plans and resubraits.

Meanwhile, Woodhaven is building vigorously and 0 & Y is not

for lack of approval. Could Woodhaven's right to build be set

aside because O & Y never satisfies the Planning Board? This

would be ridiculous. No lawsuit involving multiple plaintiffs

and/or multiple defendants would ever be comprehensively

settled since each party is resting its fate on the fate of

each of the others.

The lower court stressed that a consent judgment is a

contract with the sanction of the Court. Since the consent

judgment herein is in the nature of a contract (T122-24 to

T123-10), there must be mutuality of contract. The trial

court's ruling when read in light of the foregoing

hypotheticals does not provide for mutuality of contract.

The Township would never had entered the settlement if

plaintiffs had insisted that the 0 & Y and Woodhaven plans were

totally integrated, that if one plan failed the other

automatically failed, and that defendants' Judgment of Repose

was conditioned upon the requirement that both 0 & Y and

Woodhaven go forward with development in accordance with the

plates. The Township viewed the Woodhaven plan and the O & Y

plan not as integrated but as independent developments each

contributing toward defendants' Fair Share obligation.

If defendants had truly bargained for the benefit of
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having both 0 & Y and Woodhaven building (i.e., an "integrated

plan") then defendants could have made the settlement

contingent on both developers building. For example, it is not

unusual for a developer to acquire by two separate contracts

with two separate vendors contiguous properties which, the

developer intends to submit to the Planning Board for approval

as one integrated development (i.e», mutual roads, sewers, open

space, parking, etc.) The developer can protect himself with a

clause in the acquisition contracts that if developer cannot

close title on one tract he doesn't have to close on the other

tract. Defendants never requested a clause making the

Settlement of each developer contingent on both, developers

being able to perform (and plaintiff builders would never have

stood for itl. The Settlement Document is a comprehensive,

fully negotiated document and the parties thereto did not

include (nor did defendants ever request) a contract clause

which would have made the performance of one plaintiff's

settlement contingent on the performance of the other

plaintiffs. The defendants never bargained for an integrated

plan.

Woodhaven respectfully submits that the Woodhaven plan

can be developed independently of the 0 & Y development and

that the parties did not bargain for an integrated

development. Accordingly, Woodhaven requests this Court to

reverse the trial court's Order entered October 6, 1987 (and

Order entered April 21, 1988).
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POINT V

THE TRIAL COURT ERRED BECAUSE SETTING
ASIDE THE SETTLEMENT DEPRIVED WOODHAVEN

OF ITS BARGAIN WHILE THE TOWNSHIP
MAINTAINED THE BENEFITS OF ITS BARGAIN

The Settlement herein affected the rights and

obligations of Woodhaven, O & Y, the Urban League, lower income

families and defendants• Further,. defendant's compliance

depended upon Oakwood at Madison, Brunetti, Rondinelli,

rehabilitation, seniors citizen project and mandatory 10% set

aside from all other developers (Pa 9). In return, for this

satisfactory compliance package, defendants received the

following benefits: 1) protection from future Mount Laurel

lawsuits, in the form of a Judgment of Repose; 2) reduction of

its Affordable Housing obligation from approximately 2,414

housing units to 1,668 units; and 3) resolution of its

Affordable Housing obligation without having to grant any

increased density bonuses.

The Township has had the benefit of repose since the

date of settlement (January 24, 1986). Therefore, the Township

received the consideration or benefits for which they bargained

(i.e. REPOSE). Completely vacating the judgment is unjust in

that the defendants get the benefit of their bargain but

Woodhaven does not (even though Woodhaven can live up to its

agreement). Woodhaven is not getting the benefit of its

bargain and is getting an inequitable burden. Woodhaven is now
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foreclosed from continuing its builders remedy suit.

Now, assuming that 0 & Y's project as originally

proposed, or any reasonable facsimile thereof, is clearly

unbuildable, does that mean that all other rights and

obligations disappear? No, the deal was that if one party did

what it promised then that party is entitled to the benefit of

its bargain with the defendants (just like any other

contract!) Suppose Oakwood, Brunetti and/or Rondinelli or

anyone else could not build at all, does everyone else get

wiped out as a result? No, the trial court should have

modified the judgment relative to the party who cannot perform

but still preserve the other parties' bargains. This Court

should uphold the entire settlement except that aspect which

deals with 0 & Y since it is clear that 0 & Y cannot perform.

The remainder of the case, if any, could be transferred to COAH.

Woodhaven urges this Court to direct the trial court to

utilize its equitable powers and mold a creative remedy as

opposed to vacating the entire settlement thereby allowing

Woodhaven the benefit of its bargain since Woodhaven can

perform its obligations under the Settlement Document.
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CONCLUSION

In light of the foregoing, Woodhaven respectfully

requests this Court to reverse the Order entered October 6,

1987 (and Order entered April 21, 1988)* Woodhaven requests

that the Order and Judgment of Repose not be vacated with

regard to the Woodhaven settlement, that the Master be ordered

to report on the Woodhaven revised plan, and/or, that this

Court remand this matter for a factual hearing with regard to

the issues herein presented.

HUTT & BERKOW
ATTORNEYS FOR
WOODHAVEN VILLAGE, INC.

M. HUTT/ESQ.

Dated: March O , 1989

W0472A
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Order Granting P a r t i a l Consolidation (Ju ly 2 , 1984JL
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«!* i .

6".

ELU IS.C.

HUTT, BERKOW, L JANKGWSKl
A PROFESSIONAL CORPORATION
459 AMBOY AVENUE
WOODBRIDGE, NEW JERSEY 07095
( 2 0 1 ) 6 3 4 - 6 4 0 0
ATTORNEYS FOR . P L A I N T I F F

Pla in t i f f ,

WOOOHAVEN V I L L A G E , I N C .
a New J e r s e y C o r p o r a t i o n

vs.

Defendants,

THE TOWNSHIP OF OLD BRIDGE
in the COUNTY OF MIDDLESEX, a
municipal corporation of the
State of New Jersey, ThE
TOWNSHIP COUNCIL OF THE TOWNSHIP
OF OLD oRIDuE and m e PLANNING
BOARD OF THE TOWNSHIP OF
OLD BRIDGE

) SUPERIOR COURT OF NEW JERSEY
) LAW DIVISION
) MIDOLESEX COUNTY/
) OCEAN COUNTY
) (Mount Laurel II)
)
j D O C K E T N O . L - 0 3 6 7 3 4 - 8 4 P . W .

CIVIL ACTION

ORDER GRANTING
i A n U. U w U i U i. • J n i i u

T h i s m a t t e r h a v i n g b e e n o p e n e d t o t h e C o u r t b y S t e w a r t M.

H u t t , o f H u t t , B e r k o w , & J a n k o w s k i , A P r o f e s s i o n a l C o r p o r a t i o n ,

a t t o r n e y s f o r t h e P l a i n t i f f , o n an a p p l i c a t i o n f o r an O r d e r



c o n s o l i e a t i n g t r " # i : n T n a c ? f o 3 i » i t n t h e i i r ^ . r L e a g u e o f .

> S r e a t e r New B r t m s * i C K v . C a r t e r e t , e t a l . a c t i o n C D o c k e t N c .

C - 4 L 2 2 - 7 3 ) , a n d f o r a n O r d e r r e a u i r i n g a l l d i s c o v e r y i n t h e

Urs ' -an , L£"a-cu&. C o n s o l i a a t e - o c a s e t o o e m a a e a v a i l a b l e t o

P l a i n t i f f ; t h e C o u r t n a v i n g d i s c u s s e d t n i s m a t t e r w i t h a l l

c o u n s : e . l a e . s . r r i n g t o . o e n e a r c a n d g o o a c a u s e a p o e a r i n g f o r t r i e

e n t r y o f t h i s O r d e r ;

I T I S ON t h i s 9\ d a y oi* / ? / [ • I 9 8 4 » O R D E R E D t h a t :

1 . T h e w i t f t \ r. a c t i c a i s K s e r e B y c o n s u 1 i d * d t e d » i t h t h e

Ur t ra -n L e a g u e o f G r e a t e r New B r u n s w i c k v . C a r t e r e t , e t a l .

a c t i o n ' ( D o c k e t N o * C - 4 1 2 2 - 7 3 ) s o l e l y a s f o l l o w s : i n t h e e v e n t

t h e C o u r t d e t e r m i n e : t r t a t ' j ! d S r i s - g e T o w n s h i p ' s l a n d u s e

r e g u l a t i o n s d o n o t c o m p l y w i t h M o u n t L a u r e l I I , t h e n

P l a i n t i f f , , W o o d h a v e n V i l l a g e , I n c . , s h a l l n a v e t h e r i g n t t o

p a r t i c i p a t e i n t h e o r d i n a n c e r e v i s i o n p r o c e s s b e f o r e t h e M a s t e r

a n d b e f o r e t h i s C o u r t ; a n a s h a l l h a v e t h e r i g h t t o a s s e r t a

B u i l d e r ' s R e m e d y w i t h r e s p e c t t o t h e p r o p e r t y d e s c r i b e d i n t h e

C o m p l a i n t h e r e i n , a n d s h a l l h a v e t h e r i g h t t o p r o s e c u t e a n d / o r

d e f e n d a n y a p p e a l a r i s i n g i n t h i s c a s e .

2 . P a r a g r a p h o n e ( i ) , a b o v e , n o t w i t h s t a n d i n g , P l a i n t i f f

W o o a h a v e n V i l l a g e , I n c . , s h a l l t h e r i g n t t o p a r t i c i p a t e i n a n y

a n d a l l M o t i o n s f o r P a r t i a l S u m m a r y J u d g m e n t .

3 . S u c n c o n s o l i a a t i o n i s c o n d i t i o n e d u p o n t h e r e b e i n g

n o d i s c o v e r y b e t w e e n P l a i n t i f f , W o o d h a v e n V i l l a g e , I n c . , a n d
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r t , C ' c "~* a g e T O » n s r i : p p r i o r i c i n ~* c r r r p * ; e t i c n o f t h e

t r i a l s e g m e n t s o n r e g i o n , f a ^ s n a r e a r c Q I C B r i a g e T o w n s n i p ' s

c o m p l i a n c e o r l a c k o f c o m p l i a n c e w i t h M o u n t L a u r e l I I , e x c e p t

m a t d-s T a c c u m e n t s;., a;epus-.* t v o n t r a n s c r . i p.ts. r . e x > e r t : rep.ort.s-• o r -

o t h e r d i s c o v e r y r e s p e c t i n g 0 1 d B r i d g e T o w n s h i p i n t h e

c o n s o l i d a t e s u r b a ri L e a a u e c a s- e s s n a i l D e m a d e a'va'i.l.ap l e t o

P l a i n t i f f , W o o o h a v e n V i l l a g e , I n c . , f o r i n s p e c t i o n a n a c o p y i n g

GENE D. TERPENTELLI,
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Granting Partial Consolidation (August 3, 1984)

BRENER, WALLACK * HILL
2-fc Chambers Street
Princeton, New 3ersey 08540
(609)924-0S0&
ATTORNEYS for Plaintiff O&Y Old Bridge
Development Corporation

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et a!.,

Plaintiffs,

THE MAYOR AND COUNCIL of the
BOROUGH OF CARTERET, et al.,

Defendants,

Plaintiff

O&Y OLD BRIDGE DEVELOPMENT
CORPORATION, a Delaware
Corporation

Defendant

THE TOWNSHIP OF OLD BRIDGE in the
COUNTY OF MIDDLESEX, a municipal
corporation of the State of New
3ersey, THE TOWNSHIP COUNCIL
OF THE TOWNSHIP OF OLD BRIDGE
and the PLANNING BOARD OF THE
TOWNSHIP OF OLD BRIDGE

TO: Jerome J. Convery, Esq.
P.O. Box S72
Old Bridge, NJ 0SS57

Thomas Norman, Esq.
3ackson Commons
Suite A-2
30 3ackson Road
Medford, N3 0S055

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION/
MIDDLESEX COUNTY

Docket Nd. C-H22-73

SUPERIOR COURT OF NEW 3ERSEY
LAW DIVISION
MIDDLESEX COUNTY/
OCEAN COUNTY
(Mount Laurel II)

Docket No. L-009837-S^ P.W.

CIVIL ACTION

ORDER
Granting Partial
Consolidation

Eric Neisser, Esq.
John Payne, Esq.
Constitutional Litigation Clinic
Rutgers Law School
15 Washington Street
Newark, N3 07102

Bruce S. Gelber, Esq.
National Com. Against Discrimination
In Housing
733 Fifteenth Street, N.W., Suite 102<
Washington, D.C 2005
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This matter having been opened to the Court by Brener, Wallack & Hill,

Attorneys for Plaintiff, O&Y Old Bridge Development Corporation, Thomas 3. Hall,

Esq.r appearing in the presence of Defendant, 3erome 3. Convery, Esq. and Thomas

Norman, Esq* appearing; and in the presence of Plaintiff, Urban League of "Greater

New Brunswick* Eric Neisser, Esq» appearing, and the Court having, reviewed the

papers, affidavits and briefs or memorandum submitted and considered the arguments

of Counsel; and having made findings of fact and conclusions of law;

It is on this 3 day of ^ ^ 198<f;

Ordered that the cause of Plaintiff, Olympia and York/Old Bridge

Development Corporation be consolidated with the action of the Urban League

plaintiffs against the Township of Old Bridge, et* aJU for the purpose of participating

in the ordinance revision process to the extent set forth on the record for the

purposes of complying with constitutional mandates enunciated in Southern

Burlington County N.A.A.CP. v. Township of Mount Laurel, 92 N.J. 158 (19S3).

It is further Ordered that Plaintiff, Olympia and York/Old Bridge

Development Corporation be consolidated with the Urban League plaintiffs for

purposes of determining the appropriateness of awarding a builder's remedy in the

Township of Old Bridge, as requested by Plaintiff, Olympia and York/Old Bridge

Development Corporation*

It is further Ordered that Plaintiff Olympia and York/Old Bridge

Development Corporation not be consolidated with the Urban League plaintiffs for

purposes of determining Old Bridge Township's:

(a) housing region, or

(b) fair share of housing for persons of low and moderate income.

-2 -
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It is further Or>efed that the Motion^-SCjmmary Dudgment

Plaintiff Olympia arv^rk/Old Bridge Development Corporation be^scrfeduled to be

heard beforejhis Court on Frida^uiy 6* at 10:00.

y. z7
D. Serpenteilir

MOTICE OF MOTION

MOVANTS' AFFIDAVITS

MOVANTS* BRlcf £

ANSWERING AFFIDAVITS DATED
SUBMrTTED ON BEt«ALF Of

ANSWERING BRIEF DATED
SUBMrTTED ON BFHALF OF

CROSS-MOTION OATED
FILED BY

REPLY DATED

_ OTHER

-3 -
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Order and Judgment of Repose (Janviazy 24, 1986)

BRENER, WALLACK 4c HILL
2-4 Chambers Street
Princeton, New Jersey QS54G
(609) 924-0*03
Attorneys for Plaintiff
O&Y Old Bridge Development
Corporation

URBAN LEAGUE OF GREATER NEW
BRUNSWICK, e t . aLr

Plaintiffs,

v.

THE MAYOR AND COUNCIL of the
BOROUGH OF CARTERET, et aW

Defendants,

and

0<5cY OLD BRIDGE DEVELOPMENT
CORPORATION, a Delaware
Corporation,

and

WOODHAVEN VILLAGE, INC, a
New Jersey Corporation,

Plaintiffs,

v.

THE TOWNSHIP OF OLD BRIDGE in
the COUNTY OF MIDDLESEX, a
Municipal Corporation of the
State of New Jersey, THE TOWNSHIP
COUNCIL OF THE TOWNSHIP OF
OLD BRIDGE, THE MUNICIPAL
UTILITIES AUTHORITY OF THE
TOWNSHIP OF OLD BRIDGE, THE
SEWERAGE AUTHORITY OF THE
TOWNSHIP OF OLD BRIDGE and
THE PLANNING BOARD .OF THE
TOWNSHIP- OF OLD BRIDGE,

Defendants.

HANNOCH WEISMAN, P.C
4. Becker Farm Road
Roseland, New Jersey
(201) 531-5300
Co-Counsel for Plaintiff
O&Y Old Bridge Development
Corporation

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION .
MIDDLESEX COUNTY/
OCEAN COUNTY
(Mount Laurel II)

DOCKET NO. C-4I22-73

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
MIDDLESEX COUNTY/
OCEAN COUNTY
(Mount Laurel II) '

DOCKET NO. Z ^
and NO. L.mf7-^_gziP w

Civil Action

ORDER AND JUDGMENT OF REPOSE
(OLD BRIDGE)
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This Matter having been opened to the Court by 0 & Y Old Bridge

Development Corp. (hereinafter, "0 & V). Thomas Jay Hall, Esquire and Dean A.

'Gaver, Esquire, appearing, and in the presence of plaintiff Woodhaven Village, Inc.

(hereinafter, "Woodhaven"l Stewart Hutt, Esquire, appearing, and in the presence

of the Urban (now Civic) League of Greater New Brunswick (hereinafter, "Urban

Leagued. Eric Neisser and John Payne, Esquires, appearing, and in the presence of

the Township of Old Bridge Municipal Utilities Authority (hereinafter, "OBMUA").

William E. Flynn, Esquire, appearing, and the Township of Old Bridge Planning

Board (hereinafter, "Planning Boards. Thomas Norman, Esquire, appearing, and the

Township of Old Bridge and the Township Council of Old Bridge (hereinafter,

TownshinttV Jerome J. Convery, Esquire, appearing; and notice of this compliance

hearing having been published by the Township of Old Bridge ten days prior to

January 24, 1986 in the "The News Tribune", with copies of materials containing

the elements of the compliance package made available to all parties in litigation

as well as to members of the public ten days prior to January 24, 1986; and the

Court having reviewed the papers and memoranda submitted and good cause

having been shown:

IT IS on this 24th day of January, 1986: O R D E R E D ,

1. Obligation

The obligation of the Township of Old Bridge to provide affordable

housing for the six years following entry of this Order and Judgment is 1,668, half

of which are to be low-income and half of which are to be moderate-income.

2. Proposed Mechanism

These affordable housing units are intended to be provided as follows:
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A) 500 units to be provided via 0 & Y's project;

" B)" '260 units, to be: provided" via the Woodhaven project;

C) 263 units to be provided in the Oakwood at Madison, Inc. and Beren

Ccrp, (hereinafter "Oakwood") development;

D) 174 units to be provided in the Brunetti development;

£) 40 units to be- provided in the Rondineili development;

F)- 20S units to be provided through the rehabilitation of existing units;

G) 150 units* to be provided in the new Senior Citizens development; and

H) 73 units to be provided through a mandatory 10% set-aside on all

other residential developments within the Township.

3. Settlement Agreement

The Settlement Agreement attached hereto, together with its Appendices and

Schedules, having been reviewed and recommended by the Court's special Master,

Carla Lerman, P.P., is found to be acceptable as a component of Old Bridge

Township's compliance package to meet the constitutional obligations under

Southern Burlington County NAACP v. Township of Mount Laurel (Mount Laurel

ID 92 N.J. 158 (1983). The Settlement Agreement, together with its Appendices and

Schedules, is hereby incorporated by reference and deemed to be part of this Order

and Judgment.

4. Concept Plans

Plates A and B, which will embody the overall development plans for both

O & Y and Woodhaven require Planning Board hearings, which shall commence in

February, 1986 and continue, if necessary, into March of 1986. The Planning

Board shall complete the hearings and shall forward its recommendations and

decisions to the Court no later than March 14, 1986; provided, however, that the

Planning Board may petition the Court for additional time.
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5. Court Review

Thereafter, the Court shall review the findings of the Planning Board, in

accordance with the procedures set forth' in the Settlement Agreement attached

hereto. " "

6. Other Township Actions

A) REHABILITATION.
*.

1. The Township is hereby awarded 28 low and mo'derate-income

housing credits towards its fair share, as a result of rehabilitation action taken.

between July 1, 1984 and the compliance hearing.

2. The Township shall commit sufficient community development block

grant (CDBG) funds to assure the rehabilitation of an additional thirty units per

calendar year for six years, beginning January 1, 1986, for a total of 180

additional units by January 1, 1992.

3. In case sufficient CDBG funds are not available, the Township shall

apply for all available funds from the Federal, State and County governments.

4. If sufficient external funding is not available at the end of any

calendar year, the Township shall propose an alternative mechanism to provide the

required number of rehabilitated units.

5. To be credited under this section, rehabilitation grants must be used

towards units currently occupied by low and moderate-income households, and, in

any calendar year, grants must average 57,500 each but in no case may any grant

be less than 32,500. In addition, these grants, must be used to bring the units up to

Tire, building and housing code standards; and grants must be secured by a lien on

the property so that the Township is repaid at the time of sale, the proceeds of

such repayments to be paid into the Affordable Housing Trust Fund.
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B.) SENIOR CITIZENS PROJECT.

As outlined in the attached Settlement Agreement, O & Y has agreed to

construe: and sell to the Township a 150-unit Senior Citizens project. Construction

•on this project shall begin as soon as possible, and in no case later than April, 1987.

C) RESIDENTIAL DEVELOPMENT SET-ASIDE OR MONETARY

CONTRIBUTION.

1. The: Township shall continue in force- the Amendments to the Land

Use Development Ordinance, adopted on December 19, 1985 as Ordinance No. 55-

85, and the Affordable Housing Ordinance, adopted on December 19, 1985 as

Ordinance No. 54-85, requiring that all residential developments which have nor

received Preliminary Site Development Plan approval as of December 19, 1985,

shall provide- 10% of the total number of units as lower-income housing units of

which half will be low-income units and half will be moderate-income housing

Units. Forthwith, but not later than March 3, 1986, the Township shall adopt and

shall thereafter continue in force the amendments to the Land Use Development

Ordinance and to the Affordable Housing Ordinance to be introduced on first

reading no later than February 3, 1986. Copies of Ordinances No. 55-85 and 54-85

adopted on December 19, 1985 and the Amendments to those Ordinances

introduced on first reading are attached hereto and made a part hereof as

Appendix F.

2. Forthwith, but not later than February 3, 1986, the Township shall

adopt and thereafter continue iit force the Amendment to Ordinance No. 54-85

introduced on first reading on January 6, 1986, providing that in a residential

development involving fewer than 100 total units, a developer may, in lieu of

constructing 10 percent lower-income units, pay a minimum of S3,000 per market

unit to the Old Bridge Affordable Housing Trust Fund, this fund having been
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established- by Ordinance No. 54-S5 OTV December 19,. 19Z5, A copy of the

Ordinance Amendments introduced or. first reading on January 6, 1986 are

attached hereto and made a part hereof as part, of Appendix F. The amount of

said payment may be. modified by the Affordable Housing Agency periodically in

light of changes in the costs of construction of lower-income housing units. The

Trust Fund shall be used solely for expansion of opportunities for affordable

housing* including rehabilitation1 oC existing substandard units, conversion of

currently uncontrolled units to units affordable to and legally controlled for

occupancy exclusively by low and moderate-income households, and subsidization

of either construction of, down-payments or mortgages for purchase of, or

operating or maintenance costs or rents for, lower-income units.

D) AFFORDABLE HOUSING AGENCY.

Old Bridge Township has established an Affordable Housing Agency, and

shall begin the process of adopting rules and regulations within thirty (30) days of

the entry of this Order and Judgment. Final adoption of rules and regulations,

including detailed plans for use of Trust Fund monies, shall take place no later

than one hundred twenty (120) days following entry of this Order and Judgment.

The final draft of the Rules and Regulations shall be submitted to the Master for

review.

7. Judgment

Judgment is hereby entered against the Township of Old Bridge, the

Township Council of the Township of Old Bridge, and the Planning Board of the

Township of Old Bridge in favor of the O & Y Old Bridge Development Corp.,

Woodhaven Village, Inc., and the Urban League of Greater New Brunswick

conditioned upon the following:
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*. Carla Lerman, P.P., is retained as standing Master to assist in the

resolution of disputes which may arise between the "parties under- the

Settlement Agreement and the Schedules and Appendices attached thereto;

'» The parties to this litigation may bring a motion, under £, Ill0-5 to

enforce rights under the Settlement Agreement and the: Schedules and

Appendices attached thereto;

c. The parties shall conclude an agreement concerning the provision of

an adequate supply of potable water for the 0 & Y and Woodhaven

developments no later than March 15, 1986. If the parties have not

completed the agreement by March 15, 1986, or such other deadlines

established by mutual consent between the parties, any party, on Motion,

may offer to the Court a mechanism whereby the developers shall be

assured of obtaining an adequate supply of potable water for their entire

projects.

d. The Planning Board shall report its findings to the Court on or

before March 14, 1986 with respect to its acceptance of Plates A and B. If

the Board has not acted by March 14, 1986, any party may move to schedule

a hearing in accordance with Section V-B.3a(d) of the attached Settlement

Agreement.

e. The Township shall provide to the Urban League of Greater New

Brunswick, or its designer every three months starting March 31, 1986, a

report on the implementation of this Order and Judgment and the attached

Settlement Agreement and Appendices during those three months containing

at least the following:

i) Details on all residential development applications received by

any Township Board or Agency, including the name of the applicant,
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the proposed site, number and type of units, bedroom mix, provision

for the development of lower-income housing or for financial

contributions to the Township of Old Bridge Affordable Housing

Trust Fund; and formal actions taken by the Township, its Boards.

Agencies and Officials in response thereto, including Preliminary

and Final Approvals, Variances, and the number of. Building Permits

and Certificates of Occupancy issued for market and lower-income

housing units.

ii) Copies of all housing and affirmative marketing plans.

Hi) The sale price and/or the rental charges on all lower-income

units which have been sold or rented. With regard to residential

developments, the Township may satisfy some of these requirements

by providing copies of reports provided by the developers with

regard to development data.

iv) Details on all monies received and expended by the

Affordable Housing Trust Fund and the purpose of each expenditure,

v) Information on the number, household size, and income

category (low and moderate) of households certified as eligible for

lower-income housing, and the number of contracts, leases, and

closings by unit size and income category.

f. The Planning Board shall condition approval of final development

applications containing residential housing upon a requirement that such

developers shall pay, prior to the issuance of the first Certificate of

Occupancy for any unit constructed within such approved development, a

fee of S30 for each lower-income unit approved for construction in that

application, for purposes of monitoring the implementation of the lower-
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income housing program. This fee shall be paid directly to the Urban

League. . . . . . .

8. Repose

Tn: Township of Old Bridge.is hereby entitled to a judgment of compliance

granting repose from any further Mount Laurel litigation for six years from the

r
date of this Order.

9. Re-zoning

The Township may, following the receipt of the Judgment of Compliance,

re-zone portions of the Township which are currently zoned Planned Development

(PD) and which are not specifically mentioned in the Order or any attachment

thereto, provided that the Township, after a careful review of the planning

considerations involved, determines that such a re-zoning would not result in a

significant dimunition of the Township's ability to meet its Mount Laurel

obligations.

10. Continuance of Order

The Township of Old Bridge and the Urban League hereby agree that the

Court's Order of May 31, 1985, enjoining the Township from issuing Building

Permits for more than 120 market units for the Oakwood and Madison project

until further Court Order approving a phasing, affordability, and re-sale/re-rental

restriction plan, is continued in full force and effect.

11. Appendices B, C, D & E

While the Urban League recognizes that Appendices B, C, D, and E are part

of this Settlement Agreement, the Urban League hereby indicates that it has not

Participated in the drafting of these documents and reserves the right to make

comments on the planning and engineering documents subsequent to the entry of

this Order.
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12. Jurisdiction

The Court shall retain jurisdiction over this case so as to assure thc-

r implementation of the proposed agreement and ali other aspects of the compliance

package.

siened "EUGENE D. SERPENTELLI"
Eugene D. Serpentelli, A.J.S.C.
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We conseni to the form, substance and entry of this Order:

uened "THOMAS JAY HALL'
Thomas Jay Hall, Esquire
Attorney for 0 & Y Old Bridge Development Corp.

signed "DEAN GAVER"
Dean A. Gaver, Esquire
Co-Counsel, 0 & Y Old Bridge Development Corp.

signed "STEWART NT. HUTT"
Stewart Hutt, Esquire
Attorney for Woodhaven Village, Inc.

signed M. J. CON VERY"
Jerome J. Convery, Esquire
Attorney for the Township of Old Bridge
and the Township Council of the
Township of Old Bridge

signed "bv J. J. CONVERY TQWNSHTP ATTORNEY*
Thomas Norman, Esquire
Attorney for the Planning Board
of the Township of Old Bridge

signed "ERIC NETSSER1

Eric Neisser, Esquire
Attorney for the Urban (now Civic) League
of Greater New Brunswick

sinned "WILLIAM E. FLYNN"
William E. Flynn, Esquire
Attorney for the Old Bridge
Municipal Utilities Authority

10
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Settlement Agreement among 0 & Y, Woodhaven, Urban League,
Township of Old Bridge and O.B.M.U.A.

SETTLEMENT AGREEMENT

{- Parties to the Settlement

This is an Agreement which has been reviewed and accepted by this Court

and- may bz enforced b> a men .n brought pursuant to Rule 1:10-5 for enforcement

of litigant's rights. This Agreement is among the following parties:

1. 0 & Y Old Bridge Development Corp., a Delaware Corporation,

qualified to do business in the State of New Jersey. As used in this Stipulation,

0 & V Old Bridge Development Corp. (hereinafter "O & Y") also refers to any

successors c- assigns of 0 & Y Old Bridge Development Corp.

2. Woodhaven Village, Inc., a corporation organized to do business in

the State of New Jersey. As used in this Stipulation, Woodhaven Village, Inc.

thereinafter "Woodhnven") also refers to any successors or assigns of Woodhaven

Village, Inc.

3. The Urban (now Civic) League of Greater New Brunswick

thereinafter "Urban League"!, a non-profit corporation organized under the laws of

the State of New Jersey. As used in this Stipulation, Urban League also refers to

any successors or assigns of Urban League.

4. The Township of Old Bridge in the County of Middlesex, State of

New Jersey which includes, but is not limited to, the following entities and

officials:

(a) the Governing 3ody of the Township of Old Bridge;

(b) the Planning Board of the Township of Old Bridge;

(c) - the Mayor; all elected and appointed officials and professional

employees of the Township of Old Bridge, including but not limited to, the

Construction Code Official, the Township Engineer, the Township Planning
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Consultant., the Township Attornc\ and an> other individuals providing

consultative services to the Township with reference to the land

development process. Hereinafter, all entities or individuals associated with

the Township of Old Bridge shall be referred to as "Township".

5. The Township of Old Bridge Municipal Utilities Authority

Hereinafter. "OBMUAT a body corporate and politic organized under the laws of

the State of New Jersey, and any successor agency which may be created within

the Township of Old Bridge to. purvey water within the corporate boundaries of

the Township. Hereinafter, OBMUA shall mean and refer to any officer, employee

or member of the Board of the OBMUA as well as the Authority itself.

II. Recitations

WHEREAS, 0 Si V owns approximately 2.640 contiguous acres of land

within the Municipality of the Township of Old Bridge; and

WHEREAS, Woodhavcn owns approximately 1,455 acres of land within the

Municipality of the Township of Old Bridge; and

WHEREAS. Woodhavcn and/or 0 &. Y intend to construct residential

housing, commercial buildings, office buildings and industrial buildings within the

Township of Old Bridge in conformity with an overall plan of development; and

WHEREAS, on August 9, 1979. 0 &. Y formally requested the Old Bridge

Planning Board to amend the apolication procedures of the Land Development

Ordinance to permit 0 &. Y to develop its lands in conformity with an overall

development plan; and

WHEREAS, 0 & Y filed suit on February 18, 1981, Docket No. L-32516-80

P.W. seeking relief from the Old Bridge Land Development Ordinance then

prevailing; and
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WHEREAS, by formal resolution of Council, enacted M2> 5. !Q£2. the

Governing Body of the Township of Old Bridge directed:

(a) that O Si Y be allowed to develop its lands in accordance with.an

overall development plan;

(b) that 0 &. Y be permitted to use its, lands for rcsiccnuai, industrial.

commercial and office development;

(c) that O & Y be accorded an overall residential density of four (4)

dwelling units per acre applicable to the 2.565 acres it then owned, for a

total of 10,260 units; and

(d) that the Land Development Ordinance be amended accordingly.

WHEREAS, on April 5, 1983, the Old Bridge Township Council adopted a

new Land Development Ordinance; and

WHEREAS, on December 14. 1985. 206 days after filing, the Old BriJgc

Township Planning Board voted to deny 0 &. Y's development application without

prejudice; and

WHEREAS, on January 8, 1984, 0 & Y re-instated its inactive 1981

lawsuit; and

WHEREAS, on February 14, 1984, 0 & Y withdrew its 1981 complaint and

substituted therefor an action against the Township of Old Bridge and the other

defendants, Docket No. L-009837 P.W. alleging, inter alia, that the Old Bridge

Township Land Development Ordinance was not in conformancc with the

constitutional requirements set forth in Southern Burlington Countv NAACP v.

Townshin of Mt. Laure! 92 N.J. 15S (I983\ hereinafter Mount Laurel TT and that

the Old Bridge Township Land Development Ordinance was procedurally and

substantively defective, which defects impaired the ability of the Township to

provide realistic housing opportunities for lower-income households; and
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WHEREAS, in the scil, 0 & Y sought relief from the Court to assist

O & Y in realizing its development in return for offering the public interes:

benefit of providing substantial housing affordable to lower-income households;

and

WHEREAS. Woodhaven filed suit against the Township of Old Bridge and

related defendants on May 31, 1984, also alleging violations of the standards of

Laurel II and similarly seeking relief; and

WHEREAS, on June 18, 1984, 0 & Y amended its Complafnt to include the

Old Bridge Municipal Utilities Authority (OBMUA) and the Old Bridge Township

Sewerage Authority, as co-defendants; inasmuch as these parties control utilities

?: essential to the resolution of the litigation; and

WHEREAS, 0 &. Y and Woodhaven have reached an agreement *-ith the

Old Bridge Township Sewerage Authority for the provision of sewerage systems to

serve their developments and the Old Bridge Township Sewerage Authority has

now been dismissed as a defendant in this litigation; and

WHEREAS, on July 13, 1984, this Court found Old Bridge Township's 1983

Land Development Ordinance not to be in compliance with the constitutional

requirements of Mount Laurel II and Old Bridge Township was afforded

* reasonable time to redraft and adopt a compliant Ordinance; and

WHEREAS, the Township of Old Bridge did not enact a compliant

tr- Ordinance and on November 13. 1984, this Court appointed Carla Lerman, P.P.,

>_ AICP as Special Master to review the Township's Land Development Ordinances

and to assist the parties to negotiate a settlement of all issues in this case; and

WHEREAS, Ms. Lerman's assistance has been instrumental in inducing the

•: parties to resolve the issues of this case; and
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WHEREAS, the Township is *i,iing tc meet its constitutional obligation b>

modifying its existing Land Development Ordinance: and

WHEREAS, both 0 ii Y -and Wbodhaven have committed themselves to

incorporate substantial opportunities for housing for lower-income families in their

developments; and

WHEREAS, the Urban League accepts the methodology proposed to provide

such lower-income housing; and

WHEREAS, the Board of .Commissioners of the OBMUA on May 22, 1985

unanimously passed a Resolution: .

a) recognizing that there is a pressing need to obtain additional water

supplies to serve their franchise area;

b) recognizing that the New Jersey Department of Environmental

Protection (NJDEP) has curtailed additional groundwatcr diversion rights;

c) recognizing that the NJDEP will substantially reduce present

groundwater diversion rights effective January 1, 1987;

d) recognizing that the OBMUA has conducted an extensive

investigation of all possible water sources;

e) recognizing that the most dependable long-term source of water in

the quantity required is from the Middlesex Water Company (hereinafter,

"M.W.C.") in Edison;

f) recognizing that 0 i Y and Woodhavcn have offered to finance a

plan to construct a transmission pipeline to connect the OBMUA facilities to

those of the M.W.C.; and

g) directing the OBMUA attorney and engineer to negotiate with

O & Y, Woodhaven, the M.W.C. and the Borough of Sayreville regarding an
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a e r c c m c n t 10 f i n a n c e 2T.z c o n s t r u e : 2 w a t e r t r a n s m i s s i o n m a i n c o n n e c t i n g

the M.W.C. f a c i l i t i e s to t h e O B M U A f a c i l i t i e s ; a n d

W H E R E A S . O &. Y a n d ^ o o d h a \ c n ' s p r o p o s a l to f i n a n c e c o n s t r u c t i o n of

t h e w a t e r t r a n s m i s s i o n f a c i l i t i e s is c o n d i t i o n a l u p o n s a t i s f a c t o r y r e s o l u t i o n of all

o t h e r m a t t e r s u n d e r t h e j u r i s d i c t i o n of t he T o w n s h i p t h a t a r c n e c e s s a r y to p r o c e e d

with their developments; and

WHEREAS, comprehensive settlement of all issues currently in litigation

between the Township, 0 &. V, Woodhavcn, and the Urban. League would provide

additional potable water supplies to the entire Township, thus providing enhanced

opportunities for the construction of lower-income housing, additional market

housing and increased non-residential development potential for the Township of

Old Bridge in general; and

WHEREAS, the parties agree to the terms and conditions of the stipulation

as set forth below and the Master has reviewed and recommended to the Court the

acceptance of this Stipulation of Settlement which the Master has found to be in

compliance with the constitutional requirements set forth in Mt. Laurel TT: and

WHEREAS, the settlement of all issues in this case would be in the public

interest, and such settlements arc encouraged by the Court.

I I I . Matters Resolved by Agreement

III-A. MOUNT LAUREL COMPLIANCE

III-A.l Establishment of an Agency

Old Bridge Township shall establish or contract with an agency ("Township

Aeencv'M to screen and place all applicants for low and moderate (hereinafter

generally referred to collectively as "lower-income"^ housing. The Township

Agency shall also be responsible for maintenance of income restrictions, re-sale

controls, rental controls, and o:her mechanisms which mav be nccessarv in order to
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assure that these uniis will continue :c be affordaNe 10 io*-er-income households

^ over time. This Agency shall either be part of the Municipal Government of the

. Township of Old. Bridge- or directly controlled by the Township of Old Bridge; or.

if a contract is entered into with another entity to carry out the responsibilities of

the Township Agency, the Township of Old Bridge shall be exclusively responsible

for the execution and implementation of this contract. 0 &. Y and Woodhavcn

5*agree to provide $5,000 each towards the funding of the first year's operation of

the agency.

r III-A.2 Ten Percent (10%: Set-Aside

0 & Y and Woodhavcn shall set aside ten (10) percent of the total number

of the dwelling units within their developments as housing affordable to low and

moderate-income families, regardless of whether said units arc built pursuant to

any Zoning Ordinance or any variance approval.

Low and moderate-income housing for rental or for saic shall be priced so

that, on the average, it will be affordable to households earning ninety percent

(90%) of the limits established for each of the income groupings, such that the

housing provided for low-income households shall, on the average, be affordable to

families earning forty-five percent (45%) of the adjusted median income for the

Middlesex, Somerset, Hunterdon Primary Metropolitan Statistical Area (P.M.S.A.)

and housing for moderate-income households shall, on the average, be affordable to

persons earning seventy-two percent (72%) of the adjusted P.M.S.A. median income

for the region, provided that in no event shall the "affordability" criteria of units

for low-income families exceed fifty percent (50%) of the adjusted P.M.S.A. median

income for the region or in the case of moderate income families, eighty percent

(80%) of the adjusted P.M.S.A. median income for the region. "Adjusted" P.M.S.A.

median income refers to :hc process of multiplying the current year P.M.S.A.
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income by nine:>-four pcrcer.: .<3.sV> so as to >:ciu a iower figure, uhich

approximates the income figure for the eleven county Northern New Jcrsc> region.

for which data is no longer.'conveniently available. . . • - . : . •

The Township's Land Development Ordinance shall be amended to provide

the mechanisms to meet the TownshipYs affordable housing goals, as enunciated in

Appendix A, by including a requirement for a ten percent (10%) sct-asidc for

housing affordable to lower-income households. This provision shall apply to all

builders of housing for rs-salc or rental, regardless of size or classification and

regardless of whether said units are built pursuant to any Land Development

Ordinance or as a result of an approval gained by application to the Zoning Board

of Adjustment.

III-A.3 Reopening Clause

Any party to this Agreement, upon good cause shown, may apply to the

Court for modification of this Agreement based on a modification of law by a

Court of competent jurisdiction, a subsequently enacted state statute, a

subsequently adopted administrative regulation of a state agency acting under

statutory authority, or based on no reasonable possibility of performance.

III-A.4 Provisions for Lower-Income Housing

(i) Housing units shall be provided which shall be housing affordable to

families of low-income equal to five percent (5%) of the total number of

housing units sold or rented within the development; and

(ii) Housing units shall be provided which shall be housing affordable to

families of moderate-income equal to five percent (5%) of the total number

of housing units sold or rented within the development.



Pa 26

III-A.5 Compliance Status Report

All developers with a lo^cr-incomc housing obligation shall pro\ ide the

Township Agency with a Compliance Status Report as more fully set forth in

Appendix A, attached hereto.

III-A.6 Housing Plan

Developers with a lower-income housing obligation shall supply, as part of

their initial application for development within any Planned Development to the

Old Bridge Planning Board, a "Housing Plan". This obligation to supply a Housing

Plan is deferred, as to 0 & V and Woodhavcn, until such time as each of these

developers apply for any Preliminary Major Subdivision or Site Development Plan

approval which includes lower-income housing. See the Phasing Schedule and

anticipated application schedule set forth in Appendix A. Section A.8 and A.8.1.

This Housing Plan shall set forth the mechanisms whereby the developer will

construct lower-income housing. Such a Housing Plan shall indicate the

approximate sizes, numbers, types, locations, price ranges, price controls, deed

restrictions and marketing strategies for the lower-income housing, with a Phasing

Schedule for the actual delivery of such units as part of the overall development in

tandem with the market units. In particular, the Housing Plan shall provide a

mechanism to insure that the units remain affordable to lower-income households

for a period of thirty (30) years from the date of issuance of the initial Certificate

of Occupancy for each such lower-income housing unit.

III-A.7 Waiver of Township Fees

Old Bridge Township agrees to waive all applicable application and permit

fees related to lower-income housing, as set forth in Appendix A of this

Agreement. It is expressly understood that this waiver applies only to those
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housing units specifically designate:; as "low cr-inccrne housing" as that term is

defined in Appendix A of this Agreement.

III-B SUSPENDED CONTROLS AND OBLIGATIONS

III-B.2 Rent C o n t r o l s

All d e v e l o p m e n t s p r o v i d i n g a icn p e r c e n t ;lO°'o) l o w e r - i n c o m e h o u s i n g se t -

aside shall be exempt from all Municipal rent control regulations except such

controls as provided herein that arc specifically applicable to lower-income

housing.

III-B.2 Suspension of Lower-Income Housing Obligation

In the event Certificates of Occupancy arc issued for 2,135 lower-income

housing units prior to the end of the year 1990, the Township will have the right

to suspend the construction of further lower-income housing units. In this event,

any party to this Agreement shall have the right to petition the Court for

clarification as to those conditions under which they continue to build market

housing.

IV. Land Development Standards

IV-A. ORDINANCE REVISIONS

The Township of Old Bridge agrees to amend its Land Development Ordinance to

meet its constitutional obligations as directed by this Court on July 13, 1984. which

amendments will be enacted by the Governing Body of the Township in accordance

with a time schedule acceptable to this Court.

It is clearly understood, however, that the provisions of this Settlement

Agreement and all attachments hereto, provide a mechanism under which 0 & Y

and Woodhaven shall seek development approvals and by which development

undertaken by 0 & Y and Woodhaven shall be controlled. No further Ordinance

Amendments are necessary to permit 0 &. Y and Woodhaven to submit
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devclcpmcnt applications for approval: and the siandarcs set fcrih in this

Agreement and the attachments hereto shall govern the relationships betwec:. the

Township and O & V and Woodhavcn. . . -. , • "

IV-A.1 Objectives

The Ordinance Amendments to be adopted by the Township shall have the

following objectives:

a. ensuring the construction of affordable housing, maintained as

affordable over time, using procedures substantially in accord with the

concepts contained in Appendix A, attached hereto;

b. ensuring the rapid processing of development applications, using a

simplified two-stage Subdivision/Site Development Plan review process, with

procedures substantially in accord with the concepts contained in Appendix

B, attached hereto;

c. providing for more cost-effective development of residential land by

employing regulatory standards substantially in accord with those contained

in Appendix C, attached hereto;

d. eliminating vague or unnecessary cost-generating engineering or

design standards, by using more detailed measures focusing on public health

and safety, substantially in accord with the comprehensive engineering

standards contained in Appendices D and E, attached hereto.

However, it is specifically understood that the provision for midrise

apartments applicable to O & Y shall not be available to other developers, and

will not be part of any Ordinance revisions.
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Provisions Specific to 0 & Y and Woodhaven

VESTING

O & Y Unit Count

0 &. Y shall be permitted to build four (4) units per gross acre (10.560

units based on their present Holdings of 2.640 acres), ten percent (10%) of which,

(1,056 units), shall be reserved as housing affordable to lower-income households,

and the remainder of which shall be housing without price controls or rent control

restrictions.

V-A.2 Woodhaven Unit Count

Woodhaven shall be permitted to build four (4) units per gross acre (5.820

units based on their present holdings of 1,455 acres), ten percent (10%) of which,

(582 units), shall be reserved as housing affordable to lower-income nouscholds,

and the remainder of which shall be housing without price controls or rent control

restrictions.

V-B. DEVELOPMENT RIGHTS SPECIFIC TO O & Y AND WOODHAVEN

V-B. la . O & Y Land Holding? Ms?

Attached hereto is Map 1 which shows O &. Y's land holdings in the

Township of Old Bridge that are the subject of this Settlement Agreement.

V-B.l.b. Woodhaven Land Holding? Ms?

Attached hereto is Map 2 which shows the land holdings of Woodhaven in

the Township of Old Bridge which are the subject of this Settlement Agreement.

V-B.2 Additional Lands

O & Y or Woodhaven may acquire additional lands (outparcels) from time

to time provided such lands are within the limit of the acquisition line as shown

on the Land Holdings Map, designated as outparcels as part of the Concept Plan,

and provided that such lands are zoned PD. Such lands shall be treated as if they
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are par: of the original lane holdings of C k V and.or Woodhaven and

incorporated into their Land Holdings Map. Specifically, such additional lands

may be developed at four (4) dwelling units per acre and the number of dwelling

£ - units attributable to the outparcels shall be added to the total number of

j - • residential dwelling units permitted within their respective developments, provided,

however, that:

(a) the number of lower-income housing units required to be built

within the development shall also be increased by ten percent (10%) of the

number of additional dwelling units attributable to the acquired lands; anu

(b) such lands are suitable for development at four (4) dwelling units per

acre.

V-B.3 Approval Procedures

V-B.3a. Settlement Plnn

0 & Y and Woodhavcn shall-each..have the right to develop their lands in

accordance with the Settlement Plan, set forth on Plates A and B, applicable to

their lands upon entry of this Order provided:

a) As provided in the Court Order of which this is an attachment, the

Planning Board shall have the right to hold public hearings on the 0 & Y

and Woodhaven plans (Plates A and B) commencing in February, 1986, and,

if necessary, continuing into March, 1986, provided that the Planning Board

abides by the procedures set forth in this Settlement Agreement and the

attachments hereto.

b) The Planning Board shall issue its decisions on Plates A and B

sigujltaneously and no later than March 14, 1986 (provided, however, that

the Board may petition the Court for additional time), which decisions shall

be reported to the Court.
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c) In the event thai the Planning Board approves a Plate iv*ith any

modifications acceptable to the affected developer), the Court shall enter an

Order incorporating the :approved Plate into the previously approved

Settlement Agreement, nunc pro rune.

d) In the event that The Planning Board docs not approve a Plate (or

approves a Plate with modifications unacceptable to thc^ffggicd^devdqEcj)

the Court shall refer the matter to the Master for recommendations, and

shall, thereafter, schedule a. hearing to determine wha't modifications, if

any, would be necessary in order to make the Plate acceptable to the Court.

The Master shall provide the Court with recommendations, and the Court

shall base its decision on the record before the Planning Board, materials supplied

to the Master, and the Master's recommendations. No testimony, other than the

Master's reports, shall be taken before the Court.

Thereafter, the Court shall enter an Order incorporating the Plate, as

approved by the Court, into the previously accepted Settlement Agreement, nunc

nro tune. The decision of the Court shall be final and binding on all of the

parties.

V-B.3.b. Hearings and Notice

Following issuance of a Court Order incorporating the Plates into this

previously approved Settlement Agreement, the developer-^or developers whose

Plates are approved by the G&tfrt may immediately thereafter submit development

applications in accordance with the procedures set forth in the attached appendices

to the Township Planning Board for its review and approval each time any of the

lands within the Plates are* proposed for development: and in accordance with the

Municipal Land Use Law, no notice, other than publication, shall be required for

Minor Subdivision, Final Subdivision and Final Site Development Plan Approval.
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V-B 3.c Accelerated Review Schedule

The Township Planning Board is obligated to review and make decisions

with respect to applications for Preliminary Major Subdivision and for Site

Development Plans within nincry-fivc (95) days of application; and to review and

decide on applications for Final Major Subdivision and Minor Subdivision within

forty-five (45) days of application.

In order to accommodate this schedule, the Township Planning Boarc agrees

to hold special meetings not to exceed two (2) meetings per month for applications

which are part of an inclusionary development, and to allocate staff, either

Township employees or special consultants, to review such applications on a timely

basis.

Developers seeking Township approval of applications under these

procedures shall provide the Township with such funds as reasonably necessary to

assure competent professional review throughout the application process. Such

funds will be placed in a Township-managed escrow account, and invoices for

professional services rendered by or on behalf of the Township for such reviews

will be required by the administrator of the account prior to release of such funds.

Fees charged by consultants to the Township shall not exceed the normal and

customary fees charged by such consultants, and the developers shall have an

opportunity to review such charges. In the event that a developer regards the

review fees as excessive, the developer may appeal such charges to the Court-

appointed Master, whose decision shall be final.

V-B.3.d Master's Review

0 & Y and Woodhaven shall have available to them a procedure to appeal

to the Court-appointed Master which appeal procedure is more fully set forth in

Appendix A. attached hereto.
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V-B.4 I>e»eiopment Standards

V-B.4.1 General Standards

The .Township, 0 & Y and Woodhavcn agree to abide by the procedures,

principles and standards set forth in Appendices A. B. C. D and E attached hereto

and made, part hereof. The provisions in the attached appendices shall be

applicable exclusively to O & V and Woodhavcn immediately upon entry of this

Order and such Land Development Ordinance Amendments purporting to affect

Planned Developments as may be subsequently adopted by the Township shall not

apply to 0 & V and Woodhaven except insofar as such Amendments affect the

general public health and safety. The Township and Urban League agree that the

standards in Appendix A, unless expressly applicable exclusively to 0 & Y and/or

Woodhaven, such as the Phasing Schedule set forth in A.8, shall apply to all other

residential developers and shall be incorporated in appropriate Ordinance revisions.

V-B.4.2 Standards and Reports

The applicant shall comply with the standards set forth in the Appendices

and, in particular. Appendix B, when seeking development approvals. The

applicant shall respond to issues raised in the Township's Natural Resources /

Inventory.

Further, the applicants shall abide by the State requirement that the rate of

post-development storm water runoff shall not exceed the pre-devclopment rate.

and shall provide natural aquifer recharge through non-structural means whenever

practical and feasible.

Reports, other than those set forth in Appendices A &, B, shall not be
required.



Pa 34

V-B.5 Housing Plan

O &. V and Woodhaven shall each file a Housing Plan with :nc Planning

Board, but their Housing Plans shall not be required until O k Y* or Woodhaven

applies for Planning Board approval of the first Preliminary Major Subdivision

which includes lower-income housing units. This obligation .. . •.-. jppiy a Housing

Plan, however, shall be deferred until after the Township Agency has been

established and published rules and regulations. They shall, hb>*^ er, be obligated

&?• to commence construction of the required lower-income hous-ing component in

accordance with the Phasing Schedule set out in Appendix A.

V-B.6 Distribution of Lower-Income Housing

It is specifically stipulated that lower-income housing is to be located so as

to afford similar access to transportation, community shopping, recreation, and

other amenities as provided to other residents of developments constructed as a

result of this Settlement Agreement. The landscaping buffers provided for lower-

income housing areas shall not be substantially different from those generally used

in other portions of the development, nor different from those buffers generally

*- used to separate sections of the development with different types of housing.

Nothing herein shall require any specific building, cluster, section of

subdivision to have any lower-income units within it, and the distribution shall be

as outlined in Section A-3.5 of Appendix A. It is specifically understood by rhc

parries that the developments contemplated to be undertaken as a result of this

Agreement are to be inclusionary, as a whole, and that the developers shall provide

ten percent (10%) of the total residential units within the development as housing

for lower-income households.
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V-B.7 Senior Citizen Housing

O & Y shall construct a 150-unit senior citizen housing pr<\ie:r on lands it

current ly owns and shall convey the project, including land and bui ldings , to the

Township in re turn for the Township 's assumption of a 30-year mortgage from the

Jersey Housing and Mortgage Finance Agency or equivalent c n t ; ' \ . and

"conveying the proceeds of such mortgage to 0 &. Y. Such mortgage will be

supportable from rents ref lect ing the maximum permissible renta l charges as set

forth in Appendix A, with fifty percent (50%) of the project to Be devoted to low-

income households and f if ty percent (50%) of the project devoted to moderate-

income households. There shall be a S6G per month a l lowance for uti l i t ies

incorporated into the rent schedule. The Township shall p rov ide 100% tax

'; abatement for the project, shall form an ent i ty to own and opera te the project

when completed, and shall exercise its best efforts to assure the ava i lab i l i ty of tax-

. exempt financing for the project at an interest rate of ten percent (10%) or less.

Township shail also guarantee to provide for the maintenance of the units, to

•the extent that such maintenance costs arc not fully covered by rental charges paid

by the tenants, but shall have no further financial liability with respect to this

ggj: project. Construction shall start no later than April 1987.

If the funds available from the aforementioned mortgage are insufficient to

r meet the costs of construction of the project. O &. Y agrees to forego

'; remuneration to the extent of such shortfall. The 150 units referred to herein shall

reduce the total number of residential units permitted or reduce the total

number of lower-income housing units to be provided as set forth in Sections V-A.l

(O & Y Unit Count) and V-B.2 (Additional Lands).
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V-C SITE SPECIFIC PROVISIONS

V-C.J Industrial Commercial Development

0 & V snail construct office retail and commercial/industrial space on the

PD/SD zsncJ :.:-!V.1L uhich arc included in the Settlement Plan which iands are

contained in two separate parcels as follows:

a) approximately 237 acres on the northerly side of Texas Road in the

vicinity of State Highways 9 & 18;

Total Permitted Gross Floor Area of up to 5,162.000 square feet, and

b) approximately 42 acres on the southerly side of Texas Road in the

vicinity of State Highways 9 it 18;

Total Permitted Gross Floor Area of up to 915.000 square feet;

provided that. incn£h. case, the Regulatory Standards set forth in the Appendices
_ — • — '

(and specifically. Appendix C) shall govern, with no additional lower-income

housing obligation attendant upon these rights inasmuch as O & Y's development

as a whole will be providing substantial lower-income housing opportunities.

V-C.2 Shopping Center Site

O Si Y shall construct a regional shopping center of up to 1.350.000 square

feet on approximately ninety-three (93) acres oC their lands designated for this

purpose, located on :hc southerly side of the proposed Trans Old Bridge Connector

Road in the vicinity of its juncture wjrh Srate Highway IS. with no additional

lower-income housing obligation attendant to this right, inasmuch as 0 &. Y's

development as a whole will be providing substantial lower-income housing

opportunities. This right is conditioned on O & Y meeting the Regulatory

Standards set forth in the Appendices (and specifically, Appendix C). '
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\-C.3 Optional Shopping Center Site

0 &. V shall have the option of constructing the shopping center referred

to in paragraph V - C 2 on the PS'SD lands referred to in subparagraph Y-C.l

subject to the applicable Regulator) Standards of Appendix C. In the even; of the

exercise of this option, those lands icscrvcd for a-shopping center-referenced in

~ paragraph V-C.2 may be used for the construction of housing (at the option of the

developer) or for commercial/industrial Uses that arc permitted on Regional

Commercial land in accordance with Section C-1000 of Appendix'C. As provided

in the development of the shopping center (sec above), there would be no

additional lower-income housing obligation attendant to the exercise of this right

to construct the shopping center in an optional location, inasmuch as 0 &. Y's

development as a whole will be providing substantial lower-income housing

opportunities.

Y-C.4 Midrise Apartments

0 &. Y shall be permitted to construct midrise apartments not exceeding

eight (8) stories in height on its lands, which apartments may be for rent or for

condominium ownership subject to the following limiting conditions:

a) No midrise structure shall contain more than 150 units;

b) midrise apartments will be limited to those areas designated on the

Settlement Plan and will not be permitted in any other location without a

specific approval from the Planning Board:

c) the total number of apartment units within all midrise apartments

shall not exceed ten percent (10%) of the total number of dwelling units

permitted within the development;
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d) no building permit *•'/.': DC issued to Ci.:i>;ruc: a rr.icme apartment

building until at least twenty-five percent i25^i of the residential units

within the development have been built.

It is specifically understood that the inclusion of midrise apartments m tr. ii

Settlement Agreement is a function of the imgaik»n and there ii no precedent in

this Settlement for any other midrisc structures elsewhere in the Township.

V^C.5 Woodhaven Commercial Development

Woodhavcn shall construct office, retail, commercial and/or industrial space

on the 73 acres designated Commercial on its Settlement Plan with no additional

lower-income housing obligation attendant to the exercise of this right. This right

is conditioned upon Woodhavcn meeting the Regulatory Standards set forth in the

Appendices (and specifically Appendix C).

V-C.6 Staging Performance: Non-Residential Development

0 & Y, Woodhavcn, and the Township recognize that it is desirable that the

progress of the residential component of the projects be related to the non-

residential component of the developments, generally as set forth in Section 9-

10:2^1 of the existing Old Bridge Township Land Development Ordinance. That

Section of the Ordinance is hereby modified, for the developers, however, to read

as follows:

Residential housing units and acres of non-residential Uses that may be
developed by 0 & Y and Woodha\cn shall be timed at intermediate points ^
following the Staging Performance Schedule outlined below. The Staging *{".
Performance Scncculc shall be established for C2zj\ development at the time : '
of approval of the Concept Plan by the Planning Board.

The Staging Performance Schedule shall rciate maximum percentage of
dwelling units (expressed as the maximum number of construction permits
issued) to the minimum percent of acres of non-residential Uses which must v^v-"
be improved with puouc water and sewer facilities, and minimum assessed y
valuation oi building space under construction devoted to non-residential
Uses.
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S • 1 £1 O : » «

Minimum Commercia
Maximum
Dwelling

10%
25%

Acreage-served by
Infrastructure

50%
70%
85%

Minimum Ratabies as % Total
Aiscsscd Valuation of Commercial
Office Industrial as Defined

.~/»ri' PI"1!"! ^ t o C "

0%

25%
45%
65%

5SE5KS3*

Affordable units approved as part of the Concept Plan pursuant to this
Settlement Agreement shall n-ot be counted, for purposes of this Section, and
shall be excluded from the Staging. Performance Scheduling requirement.

£<This Staging Performance . Schedule with respect to commercial and
.$' /industrial facilities docs not modify the lower-income housing phasing

Acquired by Appendix A, Section A.8.

V-D OFF-TRACT IMPROVEMENTS

Off-tract improvements shall be addressed in a separate agreement.

V-E WATER AND SEWER IMPROVEMENTS

V-E.l Sanitary Sewerage System

The parties signatory hereto acknowledge than an agreement has been

reached with the Old Bridge Sewerage Authority with respect to the provision of

sewage service adequate to serve the complete projected requirements of both

0 & Y and Woodhaven. This agreement has previously been filed with the Court

and is referenced herein as Addendum I.

V-E.2 Water

The parties signatory hereto acknowledge that an agreement to provide

potable water supplies, not only to developments to be undertaken by O &. Y and

Woodhaven, but 2lso to serve other portions of Old Bridge Township, is being

negotiated between 0 & Y, Woodhaven and the OBMUA. To resolve their

mutually shared concern regarding the shortage of dependable long-term potable

water supplies, an informal Consortium has been formed consisting of the Borough
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,- S a y r c \ i ! l c : n c O B M L ' A . a n d t h e t * o a c \ e l o p e r s . 0 L Y a n d W o o d h a v e n . T n c

c u r r e n t p r o p o s a l is t o c o n s t r u c t a n e i g h t - m i l e w a t e r t r a n s m i s s i o n p i p e l i n e f r o m t n c

M ^ C . f a c i l i t i e s in E d i s o n , a c r o s s - thc R a r i t a n ' R i v e r , t h r o u g h t h c B o r o u g h o f

S a v r c v i l l c . i n t o t h c T o w n s h i p o f O l d B r i d c c a n d t e r m i n a t e a t t h c O B M U A

• t r e a t m e n t p l a n t o n H i g h w a y I S . T h c M u n i c i p a l i t i e s , o r t h e i r A u t h o r i t i e s , w o u l d

enter into financial arrangements for capacity in the line.

The line will be capable of delivering 30 Million Gallons per Day (MGD) at

the point of crossing of thc Raritan River. This capacity will 'be allocated;. 10

MGD to Sayrevillc, and 10 MGD to 0 &. Y and Woodhaven, with the remaining 10

MGD covering the existing and future needs of thc Township exclusive of the

southwest quadrant where O &. Y and Woodhaven have their developments.

While thc OBML'A recognizes it is essential that it participate in this project

and has passed a formal resolution acknowledging this fact, there are constraints

making it difficult for thc OBMUA to commit to the project without a reasonably

fir-Ti cost estimate and a public hearing.

To address unresolved issues concerning funding, O Si Y and Woodhaven .

have proposed a financial plan. Under this plan, O &. Y and Woodhaven will

guarantee one-half (l.'Z) of the OBMUA's cost of constructing the pipeline,

provided future water connection fees from their developments are allowed to

offset against this funding plus interest. O &. Y and Woodhaven have also

proposed to carry the OBMUA's share of the construction cost of thc pipeline until

the OBMUA can obtain the required funds from a bond issue. Although the

OBMUA is not in a position to grant formal approval at this time, the proposal was

very favorably received by the Board of Commissioners. Settlement of all housing,

planning and development issues is a necessary pre-condition to reaching an

agreement en the water issue. This Order constitutes such settlement. However, a
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firm agreement as to pros ision of 'adequate supplies of potabie *ater snail re

reached by March 15, 1986; however, any party may extend the deadline by thirty

(30) days, and the deadline may be further extended by mutual consent of the

parties.

V-F. ADDITIONAL CONSIDERATIONS

V-F.l Potential Conflict

It is further provided that if there is a conflict between any Ordinance now

in existence or passed subsequent to the Order and Judgment of Repose, this

Agreement and the attached Appendices, the Order and Judgment, this Agreement

and Appendices as affecting the rights of 0 &. Y or Woodhavcn shall control.

In the event of any conflict between the parties signatory hereto, the parties

agree to submit their disputes to the Court-appointed Master before seeking redress

in the Court.

V-F.2 Implementation

Upon entry of the Court Order to which this is an attachment, the

Township of Old Bridge agrees to begin the process of immediate implementation

of this Agreement and the Appendices attached hereto.

Specifically, the Township Planning Board will schedule a public hearing on

the Settlement Plan or Plans, provide the Court with its recommendations in a

timely fashion and, thereafter, begin the process of review of all applications

submitted by 0 &. Y and Woodhavcn.

V-F.3 Primacy of Order

All parties signatory hereto agree that the within Settlement together with

all attachments hereto shall be implemented without the necessity of any revisions

to the Township's Land Development Ordinances with regard to 0 &. Y and

Woodhaven. The parties agree that the procedures and standards set forth in the
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Appendices attachec hereto snail be tr.c procedures and siar.carcs applicable ic :r.c

O <t Y and Woodhaven development!. Any comprehensive Zoning or Land Use

Ordinance.- revisions subsequently mace by the Township shall include a specific

provision in it stating that the 0 &. Y development and the \V00dh3ven

development shall be governed soleh by this Settlement Agreement, the Order

pursuant to which same is approved, and the Appendices attached hereto. The

Township and Urban League agree that revisions to the Ordinances are necessary

to implement this Agreement as to all other residential developers.*

V-F.4 Master's Fee

It is specifically agreed to between the parties that the amount of the

Master's fees incurred to the date of the execution of the Order shall be divided

evenly between 0 & Y, Woodhaven, and the Township, with each party bearing

one-third (1/3) of the total cost. Thereafter, Master's fees shall be allocated

between the parties as provided in other pertinent Sections or Appendices of this

Agreement, except that in no instance shall the Urban League be liable for any

portion of the Master's fee.

si?ned "J. J. Converv"
For: The Township of Old Bridg<

signed "bv J. J. Con verv Townshi Attorney
For: The Old Bridge Planning Board

sieved "William E. Fivnn"
For: The Old Bridge Township

Municipal Utilities Authority

signed "Thomas Jav Hall"
For: 0 &. Y Old Bridge Development Corp.

sirned "Stewart M. Hurt ATTV"
For: Woodhaven Village, Inc.

signed "Eric Neisser" *
For: The Urban League of Greater New Brunswick
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LIST OF APPENDICES ATTACHED HERETO:

1. Appendix A: Sets forth lower-income housing procedures

2. Appendix B: Procedural aspects of development applicat

3. Appendix C: Substantive revisions in planning standards

4. Appendix D: Sets forth engineering standards for drainage

5. Appendix E: Sets forth engineering standards for roads

6. Appendix F: Old Bridge Township Ordinances 54-85, 55-85, and
amendments thereto

7. Schedule I: List of 0 L Y land holdings as of July, 1985

8. Schedule II: List of Woodhavcn land holdings as of July, 1985

9. Map 1: O &. Y Land Holdings Map

10. Map 2: Woodhaven Land Holdings Map

11. Plate A: Concept Plan for O k Y Old Bridge Development Corp.

12. Plate B: Concept Plan for Woodhaven Village, Inc.

ADDENDUM REFERENCED HEREIN BUT NOT ATTACHED HERETO:

Addendum I: The Sewerage Agreement
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to fc

/ . r icrnev for T?-T,sr.:r d Clc r r i c r e

'JF.3AK LEAGUE Or GREATER NT*1

j BRuJ'SWICK, e t a l ,

r-8ir.ii::s

HAKCIKY DIV:S:OK
IDDLESR;. CO'JICY/OIEAN CO'JK

i 0 & V C-I- B
i Cj?.?C'K.Cri 3iN, A I ' a l

/ CWJIA

' ^ ^ ^ ^ a^w A « • • * ^W • * at «^PM^ *

a Mur i - ip i

0? THE 70VKSKIr 0~ OLD 5
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7ooT.sr.ir c: C'ld bricks, Jercrs J. Ccr.very, Isc. cppearir.g; zr.z cr. ".c

cf tne risnr.ir.g Scsrd cf tne 7r.wr.sr.ir d Z'.i zricge. 7'r.cr.as f>::r.sr.. !

appearing, anc a Cress Metier, nevir.g user, filed :y m e '.:^r. , r.c C- •

League cf Greater New Srunswui., Barbara Stark. Esc. appearing, m t;

presence cf Tlainnff, 0 u V Clc Ericre Development Ccrp. . Tnome? J.

Hall, Esc. and Dean A. Gav«r, Esc. arpearmg, and in m e presence cf

Voochaven Village ir.z. , Stewart Hutt, Esc. appearing, and the Court

having reviewed m e Mciicn papers, Eriefs and hencranca, Suppcrcmg

nfficaviis and reports suc~.itt£d en behalf cf all parties hereto; anc

m e Court having heard era! argument and good cause having î een snow;

17 IS OK THIS & cay :: ^C^i-i-^^ 19E7?

1". Thar -he Crcsr ar.d Jucgnser.i cf r.epose grs-tsc by this Co

"his Ccurt ir. i t s cral crir.icr. rendered Setterr.ber 1-. 19E~.

—r uns"-'i C: - s — - a •

e ia»e •»• csr.isc z cr ins rsssens siaiec r** IT.LS ^curt
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Order Denying Motion for
Reconsideration (April 21, 1988)

: J- 7.— -

r'. G. Doy. C1*"̂
j 'o id ' r r idge . KJ 0SS5'
! (2C1) 679-COiO

BAK LEAGUE or G
.UKSWIZ"., e : a i ,

rlainriffs

V .

:E MAYOK AnD COUNCIL 0? THE
!'?;3"JGH Z? Zk?.T^.T^7 £t si.

ar.c

! 0 6. i C—I* 3?._3uE I'EVE—C?.'"1E'*T

Ccrpcrsiicr..

i

CHAi.'CZT.V LIV
;!IDr'LESE)I WO

": •(Mount L a u r e

. — , — . - — ^ . —^— t- r—, ̂ ^,- j i .-,̂ . ̂  ̂ —, .— ^ f w-— r-

ii _ IIZI

Ji">/.\i~r
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Reccr.sicersucr. cf ihe Plair.in'i, "-'Cd'HAVEN VIL.L.A GE, I N C . , £ New Jersey

CorDcratier., lie-ert Hui*_. Lr:. -appearing, ir.i :r, i:.c -rescr.it. c: i;.t l.'7.L

-

s**

I!

>• • ' ! ••»• •• C " ̂ "

Tho.T.as J . Hall, Esc. appearing, anc ir. ihe presence cf rhe 7GV.1v SKI? O?CL

S.'.IDGE PLAnN'Ii'.'G 3CAF.D, Tnon-.&s N'crir.ar., Isc . sppear-r.g, and in Lhe presence

of-the-TOVJIx'SHZ? OF OLD 3?.ID"X -JcrcTie J. Convery, Esc. appearing; and ihe

Court having reviewec the .K'.c*icr. -apers, Briefs and suppcr imj cccu^ems

suor.iitec cr. bsriSif cr a l - rs rz ies hsretc; and -)"£ Court havmz nssrc

zrs.1 zzz's^.ZT.z z~z gc-d i£u5£ r.avir.g been sr.owr.,

IT IS OK TrZS 2 93S,

ihci the .••iciirn frr r.eccr.sidsr&iici; f ihe 3cjri cecisic

srsosrscrsrsos

csmsc.

. I.-.
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Notice of Appeal of Woodhaven Village, Inc. (A-4335-87T3)

OF APPEAL PLEASE PRINT OR TYPE

SUPERIOR COTRT.OF-NEW JERSEY - APPELLATE DIVISION

TITLE OF ACTION AS CAPTIONED BELOW: " ' . ' ATTORNEY OF RECORD

Urban League of Grea t e r New Brunswick, AT aIMAMF STEWART M. HUTT. ESQ. (HUTT & BERKOW. P .C. )

v .
The Mayor & Council of the Borough of
Carteret, et al.

and
0 &.Y Old Bridge Development Corp., a
Deleware Corporation

and
Woodhaven Village, Inc., a N.J. Corp.

vs.
TOWNSHIP OF OLD BRIDGE, et al.

SEE ATTACHED CAPTIONSD

459 Ambov Avenue, P.O. Box 648

Woodbridae, New Jersey 07095

PHONE NO. (201) 634-6400

0NAPPEALFRCV(-MLddlesex County-Venu
SUPSPJOR COURT OF NEW JERSEY (Ocean Countv-Trial)
TRIAL COURT STATE AGENCY (Consolidated cases)

C-4122-73. T-009837-84 PW. T.-036734-84 PW _
TRIAL DOCKET OR INDICTMENT NUMBER

Euaene D. Seroentelli, A.J.S.C.
TRIAL COURT JUDGE
CIVIL (XX) CRIMINAL (

NOTICE is HEREBY GIVEN THAT P1& int iff, Woodhaven Village, Inc.
APPEALS TO THE SUPERIOR COURT OF N. J.. APPELLATE DIVISION. FROM THE JUDGMENT {

JUVENILE ( )

ORDER ( X )

OTHER (SPECIFY) ( )

ENTERED IN THIS ACTION ON October 6 q 87 |N FAVOR DF SEE ATTACHED, Paragraph A.

IF APPEAL IS FROM LESS THAN THE WHOLE. SPECIFY WHAT PARTS OR PARAGRAPHS ARE 3EING APPEALED:

Woodhaven Village, Inc. appeals paragraph 1 v.iierein the Court vacated an Order and Judgment

of Repose dated January 24, 1986 and paragraph 2 wherein the Court transferred matter to

Council on Affordable Housing. The entire order of April 21, 1988 is being appealed by this

ARE ALL ISSUES AS TO ALL PARTIES DISPOSED OF IN THE ACTION BEING APPEALED? YES (X ) NO ( ) P l a i n t i f f

IF NOT, IS THERE A CERTIFICATION OF FINAL JUDGMENT ENTERED PURSUANT TO R. 4:42-2? YES ( ) NO ( )

PRIORITY UNDER R. 1:2-5 YES ( X ' NO ( ) APPLICABLE SECTION UNDER THE RUL = R . 1 : 2 - 5 ( 1 )
IN CRIMINAL. QUASI-CRIMINAL. AND JUVENILE CASES. . . NOT INCARCERATED ( )

CONFINED AT_

INCARCERATED

GIVE A CONCISE STATEMENT OF THE OFFENSE AND OF THE JUDGMENT. DATE ENTERED AND ANY SENTENCE OR

DISPOSITION IMPOSED

5030 S - NOTICE Ot APPEAL to APPELLATE DIVISION ALL-STATE LEGAL SUPPLY CO.
One Commerce Drive. Cranford. K. J. 07016
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ATTA ADDITIONAL SHEETS IF NECESSARY

1 I NOTICE OF APPEAL HAS BEEN SERVED ON:

NAME
DATE OF
SERVICE

TYPE OF
SERVICE

TRIAL COURT ,ninr,F Eugene D. Serpentelli. A.J.S.C.
(Ocean County Clerk) •-

TRIAL COURT CLERK STATE AGENCY S\ipg>r1 Or COTTTt Of New ^

ATTORNEY GENERAL OR GOVERNMENTALMiddleseX C o u n t y C l e r k
OFFICE UNDER R. 2:5-1 ih;

5/12/8 .8 ._QkRRR_.

CM-RR3R" '

OTHER PARTIES:

NAME AND DESIGNATION

(SERVE THIS PARTY WITH
TRANSCRIPT)

ATTORNEY NAME. ADDRESS & TELEPHONE NO

5/12/88
5/12/88

DATE OF
SERVICE

CM: RPR

TYPE OF
SERVICE

SEE ATTACHED, Paragraph B

I HEREBY CERTIFY THAT I HAVE SERVED A fiOPY OF THIS NOTICE OF
APPEAL ON EACH OF THE PERSONS REQUli^b AS INDICATED

i 19 88. ....
M. HUTT

SIGNATURE OF ATTORNEY OF RECORD
2 j PRESCRIBED TRANSCRIPT REQUEST FORM HAS BEEN SERVED ON;

(ALSO INDICATE IF SOUND RECORDED)

ADMINISTRATIVE OFFICE OF THE COURTS
CHIEF. COURT REPORTING SERVICES

COURT REPORTERS SUPERVISOR
CLERK OF COUNTY OR

NAME
DATE OF
SERVICE

AMOUNT OF
DEPOSIT

SEE ATTACHED, Paragraph C,

COURT REPORTER.

I HEREBY CERTIFY THAT I SERVED THE PRESCRIBED COURT
TRANSCRIPT REQUEST FORM ON EACH OflTHE ABOVE PERSOJ
AND PAID THE DEPOSIT AS"REQUIREI

May 16, 1 9 88
HUTT

SIGNATURE OF ATTORNEY OF RECORD

I HEREBY CERTIFY THAT:

( ) THERE IS NO VEP.5ATIM RECORD.
of September 14, 1987 proceedings leading to Order

(XX ) TRANSCRIPT/S IN THE POSSESSION OF THE dated October 6 1987
ATTORNEY OF RECORD. '

( ) A MOTION FOR ABBREVIATION OF TRANSCRIPT HAS
BEEN FILED WITH THE COURT OR AGENCY BELOW.

) A MOTION FOR FREE TRA
WITH THE COURT BELO

19 .9.8.

S BEEN FILE

tfART M. HUTT
SIGNATURE OF ATTORNEY OF RECORD

5030 S - NOTICE 01 APPEAL 10 APPELLATE DIVISION
and FORM REQUEST tor TRANSCRIPT • Page 2. R.2:5-1

ALL STATE LEGAL SUPPLY CO.
269 Sheffield Street. Mountainside. N.j. 07092
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A*~ACHM£NT TO NOTICE OF APPEAL

HLTT & BZRKOW
A PROFESSIONAL CORPORATION
459 AMBOY AVENUE
P.O. BOX 648
-WOODBRIDGE, NEW JERSEY 07095
(201) 634-6400
ATTORNEYS FOR PLAINTIFF, Woodhaven Village, Inc.

URBAN LEAGUE OF GREATER NEW BRUNSWICK, et al.

Plaintiffs,

v.

THE MAYOR AND COUNCIL OF THE BOROUGH OF
CARTERET, et al.,

Defendants,

and

O & Y OLD BRIDGE DEVELOPMENT CORPORATION,
' a Delaware Corp.,

and

WOODHAVEN VILLAGE, INC., a New Jersey Corp.

Plaintiffs

v.

THE TOWNSHIP OF OLD BRIDGE in the COUNTY OF
MIDDLESEX, a Municipal Corporation of the
State of New Jersey, THE TOWNSHIP COUNCIL OF
THE TOWNSHIP OF OLD BRIDGE, THE MUNICIPAL
UTILITIES AUTHORITY OF THE TOWNSHIP OF OLD
BRIDGE, THE SEWERAGE AUTORITY OF THE TCWNSHIP
OF OLD BRIDGE and THE PLANNING BOARD OF THE
TCWNSHIP OF OLD BRIDGE,

Defendants.

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MIDDLESEX COUNTY /OCEAN COUNTY
(Mount Laurel II)

) DOCKET NO. C-4122-73

SUPERIOR COURT OF MEW JERSEY
LAW DIVISION
MIDDLESEX COUNTY/OCEAN COUNTY
(Mount Laurel II)

DOCKET NO. L-009837-84 P.W.
& DOCKET NO. L-036734-84 P.W.
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ATTACHMENT TO NOTICE OF APPEAL

A. IN FAVOR'OF.:. • Defendant, Township of Old Bridge and Planning Board of
Township" of Old Bridge. Woodhaven Village, "Inc. also-appeals Order of Eugene
D. Serpentelli, A.J.S.C. dated April 2.1, 1988, denying Motion for
Reconsideration and Rehearing.

B. OTHER. PARTIES v

NAME AND
DESIGNATION

Twp. of Old Bridge
& Twp. Council,
Defendant

The Planning Board
of Twp. of Old Bridge,
Defendant

Old Bridge Municipal
Utilities Authority
(now includes Sewer
Authority), Defendant

Urban League (now
Civic League),
Plaintiff

0 & Y Old Bridge
Development CorD.,
Plaintiff

0 & Y Old Bridge
Development Corp.
Plaintiff

Former Twp.
of Old Bridge
Attorney

Former Planning
Board Attorney

ATTORNEY NAME, ADDRESS
AND TPTreHONE NO.

Glenn J. Berman, Esq.
196 Main Street -
South River, NJ 08882
(201) 257-9720

James M. Colaprico, Esq.
997 Lenox Drive
Lawrenceville, NJ 08648
(609) 896-3600 .

William E. Flynn, Esq.
18 Thrcckmorton Lane
Old Bridge, NJ 08857
(201) 679-1221

Barbara Stark, Rutgers
Const. Law Clinic,
15 Washington Street
Newark, NJ 07102-3192
(201) 648-5687

Thomas J. Hall, Esq.
210 Carnegie Center
Princeton, NJ 08543-5226
(609) 924-0808

Dean Gaver, Esq.
Hannoch Weisman
4 Becker Farm Road
Roseland, NJ 07068
(201) 535-5300

Jerome J. Convery, Esq.
151 Route 516, P.O. BOX 642
Old Bridge, NJ 08857
(201) 679-0010

Thomas Norman, Esq.
Norman & Kingsbury
30 Jackson Road
Medford, NJ 08055
(609) 654-5220

DATE OF
SERVICE

5/16/88

TYPE OF
SERVICE

CM:RRR

5/16/88 CM:RRR

5/16/88 CM:RRR

5/16/88 CM:RRR

5/16/88 CM-.RRR

5/16/88 CM:RRR

5/16/88 CM:RRR

5/16/88 CM:RRR
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C. PRESCRIBED TRANSCRIPT REQUEST FORM HAS-BEEN SERVED ON; - - • '• - "

October 6, 1987 Order is based upon stenographic transcript of Motion heard
and decision rendered on September 14, 1987 which transcript is in this
party's possession and will be served in accordance with Court Rule. * Order
dated April 21, 1988 denying plaintiff's request for reconsideration and
rehearing is based upon Stenographic Transcript of Motion heard and decision
rendered April 13, 1988 which Transcript has been ordered by defendant 0 & Y
Old Bridge Development Corp. and will be served in accordance with Court Rule.

Page 2.
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JEROME J. CONVERY, ESQ.
151 Route 516
P.O. box 5i2
Cld Bridge, KJ OSS57
(201) 679-0010
Attorney for Tovr.shin of Old £ridce

URBAN LEAGUE OF GREATER NSW
BRUNSWICK, et al,

Plaintiffs,

V .

Tr.Z MAYOR AND COUNCIL 0? THE
BOROUGH 0? CARTERET, et al,

Defendants,

and

SUPERIOR COURT OF
CHANCERY DIVISION
MIDDLESEX COUKT.Y/OCEAN COUNTY
(Old b r i d g e )

Docket Ko. C ^112-73

0 & Y OLD BRIDGE DEVELOPMENT
CORPORATION, A Delaware
Corporation, * Pic^nv'-**

2nd ' *" '
WOCDHAVEK VILLAGE , IK-C . s

V .

MUNICIPAL UTILITIES AUTHORITY
OF Tr.Z 7CWKSHI? OF OLD BRIDGE,

TOWNSHIP OF OLD BRIDGE and
Tr.Z PLANKIKG BOARD OF TrJL

$\J?Z?'±OZ COURT OF KEV
LAV DIVISION
MIDDLESEX COUKTY/CCEAN

Docket K'c. LGC'9S27-84

and Ho. LOIo 'S^ -S^ P'^

0?wER

D s f s n c a n t s



L Pa 54

Tr.is r.stier r.svir.g Deer, crened :c ine Court or. the honor, c:' trie

7o-r.sr.i-- c: Old Bncg-e. Jsrcne J. Cor.very, Esc. appearing; end on Metier.

cf ire "ler.r.ing Board cf m e 7o-T.sr.:? cf Old Bridge. 7no-c£ Ncrr.ar.. Esc.

appearing, and e Cross Metier,, naving been filed by m e Urban (now Civic)

League cf Greater New Brunswick, Barbara Stark, Esc. appearing, in the

presence cf Plaintiff, 0 £ Y Old Bridge, Development Corp., Thomas J.

Hall, Esc. and Dean A. Gaver, .Isc. appearing, and in the presence of

Woodhaven Village Int., Stewart Hutt,.E.sq. appearing, and the Court

having reviewed the Motion papers, Briefs and Memoranda, Supporting

Affidavits and reports submitted on behalf c: all parties hereto; and

the Court having heard era! argument and good cause having been shown.

IS OH THIS- (s> cav cf C ^ ^ 5 ^ 29S7,

r—-a- ---

That the Order and Judgment cf Hepcse gra-tsd by this Court by

so January 2-, I?c5, is hereby v.-acatec fcr ths reasons stated

ourt in its cral opinion rendered September 14, 15E7.

Tr.is -.attsr is hersbv transfsrrsci to the Council en Affordable

Greater

. •- - r— -,

January it, J.*C-S, is hereby denied fcr ths reasons stateo by this

m tts cral c-tinicn rendered Setternber 14. 19S7.

4. This Court does net retain "iuriscictisn cf this matter
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151 Rau.e 516 . . .
P.O. Box 6«i2

'Old Bridge, KJ 0SS57
(201) 679-0010

for Def. Townshis cf Old Brides

V .

j! ĴSsHT? -r-^- f8*^—2

IIP^AN T ̂i.ciT̂  n~ G?"-""^ >•*—' • . S U F E R I G A CCuitT OF !•<_•»•«• JERSEY
BRUKSVICi:, ei al, " CHANCERY DIVISION

' MIDDLESEX C C J N T Y / O C E A N COUNTY
Flair.iiffs, ':- (Mouni Laurel II)

DOOIZT NO. C-4122-73

THE MAYOR AND COUNCIL OF Tr.Z

BOROUGH OF C A R T E R E T , e: si, :

Def en car. is,

and
0 & Y OLD BRIDGE DEVELOPMENT :

 c::r-rTr,, r o ? ™ c- K-%, TT--Ty
CORPORATION, a Delaware : r^.™.Jl'^,7'" * " "
Corpcrarior., . . vTr,-,LEsE COUNTY/OCE.AN COUNTY

and 'w,,....- : „.-«-. " )
WOODHAVEN VILLAGE, INC., a : j
Ksw Jersev Corporaiicr^, j

« : J

h ^M^HI< * W*^* ***** ' ^ ' *"* W_^*^ * "* "C * •
4j _ " — _ _ _ _ _ _ _ _ _ _ _ ; '

J

• l_V_"vJ_/____™i i

T :r._ ijf.i.5."...'* s—" wwJ _5r.__/i._,. j

—__» _?_>'**_i...'U_ J w « . . ^ . . \ _ - . sy. ..._« .

J iO«vj'Sn_P CF 0—D BF.-DGZ and _ i
{I Z£E FLA7\ir~i<G BOARD OF Tr3 / {
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i This matter having beer, opened to the Court en t.'e Action for
i
! Reconsideration cf the Plaintiff, WOODHAVEN VILLAGE, INC., a New Jersey
i

j;-Corporation, Stewart Hutt," Esc/'-appearing, a^c in'the presence" of the URBAN

(now CIVIC) LEAGUE 07 GT.U-.7Z?. KZ*' BR'JNSVICK, Barbara Stark, Esc. appearing,

and in the presence of Plaintiff, 0 £ Y OLD BRIDGE DEVELOPMENT CORPORATION,

Thomas J. Hall, Zsq. appearing, and in the presence cf the TCVi7vSHI? OP OLD

BRIDGE PLANNING BOARD, Thomas Norman, Esq. appearing, and in the presence

rof£the?TOWNSHIP 0? OLD BRIDGE,-Jerome J. Convery, Esq.' appearing; and the

Court having reviewed the Motion papers, Briefs and supporting documents

submitted on behalf of all parties hereto; and the Court having heard

oral argument and good cz\:se having been shown,

IT IS ON T£LS'J]( cay cf April, 19SS,

O.'w'«i33 that the noticr. for Reconsideration of the Court decision

rendered September 14, 1957, in the above referenced matter, is hereby

denied. . ;
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Notice of Appeal 0 & Y Old Bridge Development Corp.
(A-4572-87T3)

NOTICE OF APPEAL . PLEASE PRINT OR TYPE

• SUPERIOR COURT OF NEW JERSEY - APPELLATE DIVISION

TITLEOF ACTION AS CAPTIONED BELOW: . • . • . - - ATTORNEY OF RECORD

MAMF Brener Wallack & Hill, AH; Thomas Jay Hall

ADDRESS 210 Carnegie Center

SEE PHOMP NO (hOQ) 9?&-Q8Q8

r T i P t e n ATTOHNCV pns Q & Y Old Bridge Development Corp.
A l T A C H E D ON APPEAL FROM:

CAPTION Super io r Cour t . Law D i v . , Middlesex/Ocean County
TRIAL COURT STATE AGENCY (Mt. Laure l I I )

r ^ 1 ? 9 - 7 ? ; T-OOQR37-84PV; L-Q36734-8APW
TRIAL DOCKET OR INDICTMENT NUMBER

Eugene D. S e r p e n t e l l i , A . J . S . C .
TRIAL COURT JUDGE
CIVIL { X ' CRIMINAL ( ) JUVENILE (

NOTICE IS HEREBY GIVEN THAT P i a ^ n r i f f , 0 _ Y O l d B r i d g e D e v e l o p m e n t C o r p o r a t i o n
APPEALS TO THE SUPERIOR COURT OF N. J.. APPELLATE DIVISION. FROM THE JUDGMENT ( ) ORDER ( X )

OTHER (SPECIFY) ( )

ENTERED IN THIS ACTION ON Orrnher 6 . 19__________ . IN FAVOR np Township of Old Bridge, Township

Council of the Township of Old Bridge, Municipal Utilities Authority of the Township of Old

Bridge, Sewerage Authority of the Township of Old Bridge and Planning Board of the

Township of Old Bridge.

*See attached Addendum.

ARE ALL ISSUES AS TO ALL PARTIES DISPOSED OF IN THE ACTION BEING APPEALED? YES ( A ) * NO ( )

IF NOT. IS THERE A CERTIFICATION OF FINAL JUDGMENT ENTERED PURSUANT TO R. 4-42-2? YES ( ) NO (

PRIORITY UNDER R «.:2-5 YES I X 1 N O ( ) APPLICABLE SECTION UNDER THE RULE_______LL)
IN CRIMINAL. QUASI-CRIMINAL. AND JUVENILE CASES. . NOT INCARCERATED ( ) INCARCERATED ( )

CONFINED AT__

GIVE A CONCISE STATEMENT OF THE OFFENSE AND OF THE JUDGMENT. DATE ENTERED AND ANY SENTENCE OR

DISPOSITION IMPOSED

5C30 S - NOTICS ot APPEAL 10 Ar?£_LAT= DIVISION ALL-STATE LEGAL SUPPLY CO.
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CAPTION

URBAN LEAGUE OF GREATER NEW
BRUNSWICK, et-al.,

Plaintiffs,

v.

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERETr et al. ,

Defendants,

and

0 & Y OLD BRIDGE DEVELOPMENT
CORPORATION, A Delaware
Corporation,

Plaintiff,

and

WOODHAVEN VILLAGE, INC., a
New Jersey corporation,

Plaintiff,

v.

THE TOWNSHIP OF OLD BRIDGE
in the County of Middlesex,
a Municipal Corporation of
the State of New Jersey, THE
TOWNSHIP COUNCIL 0? THE
TOWNSHIP OF OLD BRIDGE, THE
MUNICIPAL UTILITIES AUTHORITY
OF THE TOWNSHIP OF OLD BRIDGE,
THE SEWERAGE AUTHORITY OF THE
TOWNSHIP OF OLD BRIDGE and
THE PLANNING BOARD OF THE
TOWNSHIP OF OLD BRIDGE,

Defendants.
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ATTACH >wOmONAL SHEETS IF NECESSARY

I NOTICE OF APPEAL HAS BEEN SERVED ON:
•9

NAME

rRlAL COURT JUDGE Eugene S q r p p n t p i 1 i , i S (V

TRIAL COURT CLERK STATE AGENCY Clerk of Superior Court and

ATTORNEY GENERAL OR GOVERNMENTAL
OFFICE UNDER R 2 5-1 irij

Middlesex County Clerk **

OTHER PARTIES:

AND DESIGNATION

Township of
Old Bridge

1SERVE THIS PARTY WITH
TRA*ISCWI»T|

nf

ATTORNEY NAME. ADDRESS & TELEPHONE NO.

Jerome J. Converv. ESQ. (201) 679-0010

151 Route 516

P.O. Box 642

DATE OF
SERVICE

5-3-88

5-3-88
f5-3-88

DATE OF
SERVICE

TYPE OF
SERVICE

Reo.

Part.

G_rt.

TYPE OF
SERVICE

5-3-88 Qact. Mail-Rfi

Thomas Norman (609}
Old Bridge - Respondents Old Bridge, New Jersey 08857
Planning Board of Old
Bridge Township -
Respondent

5-3 -88 Qact. Mail-EEE

Norman & Kingsbury, 30 Jackson Road
Medford. Neu Je r sev 08055

Municipal Utilities

Authority & Sewerage

Authority of the Township

of Old Bridge -

William E. Flvnn, Esq. (2QH 5-3-88

Antonio & Flynn,
18 ThrQcktnortnn T.anp

Old Bridge, New Jersey 08857

(Continued on attached
Addendum)

I HEREBY CERTIFY THAT I HAVE SERVED A COPY OBJHJS NOTICE OF
APPEAL ON EACH OF THE PERSONS^SO\j,IRS© AS INDICATED ABOVE.

. 3. ...... 19 M.

SIGNATURE OF OF RECORD

j j j PRESCRIBED TRANSCRIPT REQUEST FORM HAS BEEN SERVED ON:
(ALSO INDICATE IF SOUND RECORDED)

NAME
ADMINISTRATIVE OFFICE OF THE COURTS
CHIEF. COURT REPORTING SERVICES C a r o l v n Evans

COURT REPORTER'S SUPERVISOR
CLERK OF COUNTY OR AGENCY B l

COURT REPORTER. ."TiiHv

DATEOC

SERVICE

4-21-88

4-21-88

4-21-88

AMOUNT OF
DEPOSIT

(Note: Request is foy transcript of April 13. 1988 decision

'* 1
I HEREBY CERTIFY THAT I SERVED THE PRESX^'gg
TRANSCRIPT REQUEST FORM ON E&£H OF TH'aA'3OVE PERSONS
ANO PAID THE DEPOSIT AS REQU(fiED3£ ^

19 33.
Thomas

SIGNATURE OF feY OF RECORD

I HEREBY CERTIFY THAT:

) THERE IS NO VERBATIM RECORD.
of September 14. 1987 proceedings leading to Order

dated October 6, 1987
XX ) TRANSCRIPT/IS IN THE POSSESSION OF THE

ATTORNEY OF RECORD.

) A MOTION FOR ABBREVIATION OF TRANSCRIPT HAS
BEEN FILED WITH THE COURT OR A££M£Y BELOW.

) A MOTION FOR FREE "J^ANSCRIPTSdAS BEENNFILED
WITH THE COURT 3ELOWA N x

. . .^> 19 .
Th oma s'' *J ay" Hajf 1

SIGNATURE O?Vr"OR>£Y 0OF RECORD
5C3S S - NOTICE ot APPEAL to APPELLATE DIVISION
--••— .. Pao? 2 ?• * • !

ALL-STATE LEGAL SUPPLY CO.
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ADDENDUM

Order Appealed

Appeal is from an Order entered October 6, 1987, a copy of which is
annexed- hereto, .as that Order was modified or supplemented in an opinion
rendered by Judge Serpentelli on April 13, 1988. Appellant does not appeal
the April 13, 1988 decision but will provide the transcript, which enlarges
upon the opinion and Order that are the subject of this appeal.

Scope of Appeal »

The action being appealed disposes of all issues in the consolidated
matter; The case of Urban League of Greater New Brunswick, et al. v. Mayor
and Council of the Borough of Carteret, et al., Docket No. C-4 122-73
(Chancery Div., Middlesex County/Ocean County) included numerous issues
involving municipalities that were not part of this consolidated case.

Parties (continued)

Name

Civic (Urban) League
of Greater New
Brunswick, plaintiff

Attorney
Date of
Service

Type of
Service

Barbara Stark, Esq. 5-3-88
(201) 648-5687
Rutgers School of Law
Constitutional Litigation

Clinic
3 5 Washington Street
Newark, New Jersey 07 102-3192

Woodhaven Village, Inc. Stewart M. Hutt, Esq. 5-3-88
plaintiff Hutt Berkow

4 59 Amboy Avenue
P. 0. Box 648
Woodbridge, New Jersey 07095

Cert.
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JEROME J. CONVERY, ESQ.
151 Route 516
P.O. Box 642
Old Bridge, NJ 08857
(201) 679-0010
Attorney for Township of Old Bridge
URBAN LEAGUE OF GREATER NEW
BRUNSWICK, et al,

Plaintiffs,

v.

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et al,

Defendants,

and

0 & Y OLD BRIDGE DEVELOPMENT
CORPORATION, A Delaware
Corporation, Plaintiff,

and
WOODKAVEN VILLAGE , INC . a
New Jersey corporation

Plaintiff,
V.

THE TOWNSHIP OF OLD BRIDGE
in the COUNTY OF MIDDLESEX,
a Municipal Corporation of
the State of Nev Jersey, THE
TOWNSHIP COUNCIL OF THE
TOWNSHIP OF OLD BRIDGE, THE
MUNICIPAL UTILITIES AUTHORITY
OF THE TOWNSHIP OF OLD BRIDGE,
THE SEWERAGE AUTHORITY OF THE
TOWNSHIP OF OLD BRIDGE and
THE PLANNING BOARD OF THE
TOWNSHIP OF OLD BRIDGE,

Defendants

SUPERIOR COURT OF NEW JERSEY
CHANCERY -DIVISION
MIDDLESEX COUNTY/OCEAN COUNTY
(Old Bridge)

Docket No. C 4122-73

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
MIDDLESEX COUNTY/OCEAN COUNTY

Docket No. L009837-84 PW

and No. L036734-64 PW

Civil Action

ORDER
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c I )

This matter having been opened to the Court on the Motion of the

Township of Old Bridge, Jerome J. Convery, Esq. appearing; and on Motion

of the Planning Board of the Township of Old Bridge, Thomas Norman, Esq.

appearing, and a Cross Motion having been filed by the Urban (now Civic)

League of Greater New Brunswick, Barbara Stark, Esq. appearing, in the

presence of Plaintiff, 0 & Y Old Bridge Development Corp., Thomas J.

Hall, Esq. and Dean A. Gaver, Esq. appearing, and in the presence of

Woodhaven Village Inc., Stewart Hutt, Esq. appearing, and the Court

having reviewed the Motion papers, Briefs and Memoranda, Supporting

Affidavits and reports submitted on behalf of all parties hereto; and

the Court having heard oral argument and good cause having been shown,

IT IS ON THIS to day of &c/frJ*<^ 1987,

ORDERED:

1. That the Order and Judgment of Repose granted by this Court by

Order dated January 24, 1986, is hereby vacated for the reasons stated

by this Court in its oral opinion rendered September 14, 1987.

2. This matter is hereby transferred to the Council on Affordable

Housing.

3. The Cross Motion filed by the Civil League of Greater New

Brunswick for enforcement of the Order and Judgment of Repose, dated

January 24, 1986, is hereby denied for the reasons stated by this Court

in its oral opinion rendered September 14, 1987.

4. This Court does not retain jurisdiction of this matter.

E D. S2RPSNTZLLI, A.J.S.C
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Notice of Appeal of Urban League (Civic League)

NOTICE.OF APPEAL

SUPERIOR COURT OF NEW JERSEY - APPELLATE DIVISION

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, e t a l . ,

Plaintiffs,

v.
THE MAYOR & COUNCIL OF THE
BOROUGH OF CARTERET, et al.,

Defendants,

and

O&Y OLD BRIDGE DEVELOPMENT
CORP., a Delaware Corporation

and

WOODHAVEN VILLAGE, INC., a N.J.
Corp.,

Plaintiffs,
v.

TOWNSHIP OF OLD BRIDGE,in the
COUNTY OF MIDDLESEX, et al.,

Defendants.

vfl/«03'8l
John Payne, Esq.
Barbara Stark, Esq.
Constitutional Litigation

Clinic - .
Rutgers Law School
15 Washington Street
Newark, New Jersey 07102
201-648-5687
Attorneys for Civic League
Plaintiffs and on behalf of
the ACLU of New Jersey

ON APPEAL FROM

SUPERIOR COURT OF NEW JERSEY
(Middlesex County-Venue)
(Ocean County-Trial)

C-4122-73, L-009837-84 PW,
L-036734-84 PW

(Consolidated Cases)
Eugene D. Serpentelli, A.J.S.C
Civil No. C 4122-73
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NOTICE is hereby given that the Civic League, plaintiffs appeal to

the Superior Court of New Jersey, Appellate Division from the Order

entered in this action on October 6, 1987, in favor of defendant

Township of Old Bridge and the Order dated April 21,, 1988 denying

reconsideration of the first Order.

Each Order is being appealed in its entirety.

Are all issues as to all parties disposed of in the action being
appealed? Yes.

Priority Under R. 1:2-5 - Yes. Applicable section under Rule
S- 1:2-5(1).

Notice of Appeal has been served on: Date of Type of
Service Service

Trial Court Judge
Eugene D. Serpentelli, A.J.S.C. 6/2/88 Lawyers

Service

Other Parties:

See attached Service List. 6/2/88 Lawyers
Service

I hereby certify that I have served a copy of this Notice of Appeal
on each of the persons required as indicated above.

June 2, 1988
Barbara Stark
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PRESCRIBED TRANSCRIPT REQUEST FORM HAS BEEN SERVED ON:

October 6, 1987 Order is based upon stenographic transcript of
Motion heard and decision rendered on September 14f 1987. As set forth
in the Notice of Appeal filed by plaintiff Woodhaven Village, Inc. on
May 12, 1988, the transcript is in said plaintiff's possession and will
be served in accordance with Court Rule. Order dated April 21, 1988
denying plaintiff's request for reconsideration and rehearing is based
upon Stenographic Transcript of Motion heard and decision rendered April
13, 1988. As set forth in Woodhaven1s Notice of Appeal, this Transcript
has been ordered by defendant 0 & Y Old Bridge Development Corp. and
will be served in accordance with Court Rule.

June 2, 1988 ^y

Barbara Stark
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SERVICE LIST

Urban League v. Carteret, Civ C 4122-73 (Superior Court,.Chancery
Div., Middlesex County) (OLD BRIDGE)

Jerome J. Convery, Esq.
151 Route 516, Box 872
Old Bridge, NJ 08857 .

Glenn J. Berman, Esq.-.
196 Main Street
South Riverr KJ 08882

Thomas Hall, Esq.
210 Carnegie Center
Princeton, NJ 08543-5226

Stewart M. Hutt, Esq.
459 Amboy Avenue
Woodbridge, NJ 07095

Dean Gaver, Esq.
Hannoch Weisman
4 Becker Farm Road (PO Box 1040, Nwk 07101 (mailing address))
Roseland, NJ 07068

William Flynn, Esq.
Antonio & Flynn
255 Highway 516, PO Box 515
Old Bridge, NJ 08577

Frederick Mezey, Esq.
93 Bayard Street
PO Box 238
New Brunswick, NJ 08903

Ezra D. Rosenberg, Esq.
James M. Colaprico, Esq.
Princeton Pike Corporate Center
997 Lenox Drive
Lawrenceville, NJ 08648-2311
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Order o f James M. Havey, JAD
C o n s o l i d a t i n g Appeals (December 2 3 , 1988)

ISZE?. CN MCTI-K

URBAN LEAGUE OF GREATER NEW BRUNSWICK ET AL

VS

THE MAYOR AND COUNCIL OF THE BOROUGH OF

CARTERET ET AL
A
H A V E Y

MOTION FILED:
ANSWER(S) FILED:

NOVEMBER 21, 1988

BY:
BY:
BY:
BY:

SUBMITTED TO COURT: .DECEMBER 21.,_1_?88W;

23rd

O R D E R

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS ON THIS

DAY OF December 198 8 , HEREBY ORDERED, AS FOLLOWS:

GRANTS DENIED QIHER
MOTION BY APPEEIANT/RESWHHEO
WOODHAVEN VILLAGE TO CONSOLIDATE APPEALS
A-4335-8773;A-4572-87T3;A-4752-87T3 XX

SUPPLEMENTAL:

F I L E D
APPELLATE DIVISIO

DEC S i 1988

FOR THE OOURT:

HSVtl^ "̂ —T ^.J .A.D.
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URBAN LEAGUE OF GREATER NEW
BRUNSWICK ET Al

VS

THE MAYOR AND COUNCIL OF THE BOROUGH.
OF NEW BRUNSWICK ET Al

SLTEiC COURT OF NEW JERSEY
AFFULLATE DIVISION
DOCKET NO. A- 433r>-87T3

A-4572-87T3
A-A752-87T3

CIVI1

SCHEDULING OPDER

JAM i j tfs

An appeal having been filed in the above-cap^ioned matter,

IT IS HEREBY ORDERED that the time for filing and serving transcript (s) , briefs and
appendices shall not be later than as set forth below:

(a) Transcript(s) (including Statement of
Items Comprising the Record, where
applicable): Three copies of each date

(b) Brief and appendix of appellant:

(c) Brief and appendix (if any) of
respondent (including, in case of
cross-appeal, issues raised therein):

(d) Reply of appellant (including, where
applicable, response to cross-appeal)

(e) Reply brief, if any, of respondent
(only in case of cross-appeal):

FILED:
APPELLATE DIVISION

JAN 1 1 1989

Acting Clerk

Due: 2-6-89

Due: 2-6-89

Due: 3-6-89

Due: 3-16-89

IT IS FURTHER ORDERED that an original and four (4) copies of each brief shall be
filed with the Clerk and within ten (10) days thereof a proof of service shall be filed
with the Clerk indicating that two (2) copies of the brief and appendix were served on
each party to the appeal, and one (1) copy of the transcript was served on any one
respondent for the use of all respondents; and

IT IS FURTHER ORDERED that in the event of default by appellant in filing the
appellant's brief and acpendix by the time directed or upon default of *he appellant
regarding any other provision of this order, THE APPEAL SHALL BE DISMISSED WITHOUT FURTHER
NOTICE; and

IT IS FURTHER ORDERED that if any respondent fails to file a brief within the tine
directed by this order, such respondent shall be precluded from further participation in
the appeal.

Witness, the Honorable Herman D. Michels, Presiding Judge for Administration, at

Trenton, this lUh aay $£-»., January, 1989

EBC

T-15
11/88

Bnille R. Cox
Acting Clerk

' *"• "V vjr
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Letter Confirming Extension of Time to Appellant's
Brief on behalf of Woodhaven VJJ^aae^ Inc. (February 7, 1989)

HUTT & BERKOW
A PROFESSIONAL. CORPORATION

459 AMBOY AVENUE c t v o m s i / n 7 m
GORDON BERKOW D n a n v <^c FAX. 201-634-0718
STEWART M. MUTT* K - U - B U * ° * B

RONALD L. SMIMANOWITZT WOODBRIDGE. NEW JERSEY 07095

JAN^iTsCHERER <201) 6 3 ^ 6 4 0 0
 O u r p j |e „

SUSAN BROWN PEITZ
MARK WILLIAMS
BEN D. SHIRIAK

February 7. 1989 4427

'ALSO ADMITTED DC BAR
TALSO AOMITTED N.Y. BAR
•ALSO AOMITTED FLA. BAR
tCERTIFIED CRIMINAL ATTORNEY

Mr. Edward Constantini
App. Div. Clerk
Clerk's Office
Hughes Justice Conplex
CN 006
Trenton, NJ 08625

Re: Urban League of Greater New Brunswick, et al. vs.
The Mayor & Council of the Borough of Carteret, et al.
Woodhaven Village, Inc. v. Township of Old Bridge, et al.
Consolidated Appeals: A - 4335-87T3

A - 4572-87T3
A - 4752-87T3

Dear Mr. Constantini:

I am writing to confirm our recent telephone conversation during which you advised
that our request for a 30 day Extension of Tims to file Appellant's Srief was
granted. Accordingly, Appellant's Brief shall be due Wednesday, March 8, 1989 and
all dates in the Scheduling Order of January 11, 1989 will be pushed back
correspondingly.

By copy of this letter I am advising ̂ *n counsel of record of the above Extension
of Tims to file.

Very 1-mlv yours.

Firm

HLS/iTO

cc: see attached list
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LA* OFFICES

HUTT& BERKOW
A PROFESSIONAL CORPORATION

..February 7, 1989

cc: Attached l i s t

Bnille R. Cox
Acting Clerk of the Appellate Division
Superior Court of New Jersey
Hughes Justice Complex
CN 006
'Irenton, NJ 08625
Joel Schwartz
Woodhaven Village Inc.
90 Wocdbridge Center Drive, 6th Fl.

" Woodbridge, NJ 07095

Janes M. Colaprico, Esq.
katzenbach, Gildea & Rudner
Princeton Pike Corporate Center
997 Lenox Drive
LawrenceviHe, NJ 08648-2211

Barbara Stark, Esq.
Rutgers University, Campus at Newark
School of Law-Newark
Constitutional Litigation Clinic
S. I. Newhouse Center for Law and Justice
15 Washington St.,
Newark, NJ 07102-3192

Thomas Jay Hall, Esq.
Brener, Wallack & Hill
210 Carnegie Center
Princeton, NJ 08543-5226

William Flynn, Esq.
Antonio & Flynn
255 highway 516, PO Box 515
Old 3ridge, NJ 08857

James J. Cleary, Esq.
Rt. #34 & 3road Street
Matawan Mall
Matawan, NJ 07747

Ronald Reisner, Esq.
Gagliano, Tucci, Iandanza & Reisner
1090 Broadway
West Long Branch, NJ 07764
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and Fair

THOMAS NORMAN
ROBERTS. KINGS BURY

ATTORNEYS AT LAW

JACKSON COMMONS

SUITE A-2
30 JACKSON ROAD

MEDFORD. NEW JERSEY 080*5

Mav 30, 19So

R . E K . ie>O9v<b5--

Honorable Eugene Serpentelli, J.S.C.
Ocean County Court House
CN 2191
Toms River, N.J. 08754

Re: 0 & Y vs. Township of Old
Bridge, et al

Dear Judge Serpentelii:

As .the Court is aware, both Olympia and York and Woodhaven
Village have requested and received continuations of their applications
before the Old Bridge Planning Board in order to perr.it both applicants
to revise their respective plans in light of the existence of signifi-
cant areas cf weelands.

Old 3ridge Township has new been advised by the New Jersey
Affordable Housing Council that the Township's projected Fair Share
responsibility equals 411 dwelling units for low and moderate income
housing subject to certain credits and adjustments which would reduce
the fair share number to 0 at least through 199 2, the term for which
the fair share number has been projected by the Affordable Housing
Council. Carl Eintz, the Township Planning Consultant, has been author-
ized by the Planning Board to verify the admittedly rough calculations
although the Planning 3oard believes, strongly, that the final calcula-
tions, based upon the proposed regulations cf the Affordable Housing
Council, will produce a negative fair share responsibility for Old
Bridge Township.

The settlement involving the parties hereto was based upon a
fair share number of 1649 units of low and moderate income housing.^
The settlement was also based upon the understanding on the part of
Old 3ridge Township that its legal responsibilities, under the terms
of Mount Laurel I and the Qakvocd at Madison cpinicn as well as
Mount Laurel II , required rezoning o= vast amounts of land in Old
Bridge Township for planned developments with the additional requirement
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Hen. Zucene Serper.teili,
0 * Y l i
Mav 30, 19S6

Oli Bridcre

that the developers .?.ust provide low and moderate income housing. As a
consequence, Old Bridge Township resolved to ?err.i: Olyr.pia and York and
Woodhaven Village to develop and construe- approximately 16,000 units ;:
residential dwellings with commercial and office development en approxi-
mately 4,000 acres in the southern portion of Old Bridge Township. It
now appears that more than 1200 acres may be classified as wetlands pur-
suant to regulations promulgated by the U.S. Army Corps of Engineers.
These lands cannot be developed. Sound planning requires that lands
adjacent to large tracts of wetlands must be planned carefully and sensi-
tively and certainly not at high development densities.

Clearly the advent of the wetlands issue has seriously affected
the viability of the settlement. The proposed criteria and guildelines
promulgated by the Affordable Housing Council also impact upon the via-
bility of the settlement. Old Bridge Township will, in good faith, satis-
fy its Mount Laurel obligation as it has attempted to do in the past and
as the record made before this Court clearly demonstrates.

It is within this context that the Township, through its Govern-
ing 3ody and Planning Board, will meet with the developers of the Olyrcipia
and York development and the Woodhaven development in order to identify
areas of commonality as well as areas of disagreement. However, in this
attempt to explore the extremely complicated issues raised as a result of
the wetlar.d issue and the proposed fair share standard, the Old Bridge
Township Planning Board seeks to go on record as not waiving any rights
it may have to reopen the terms of the settlement due to the wetlands
issue or due to the significant change in muni.c4pai responsibility under
the proposed regulations of the Affordable^-Hc^using Council.

Respectfully submitted,

TN:mk
CC: All Parties

TEomas Norman, Esq
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Letter of Stewart M. Hutt to Eugene D. Serpentelli, A.J.S.C

Goroon Berkow
Stewart M Hun
Josepn j . Jankowski
Janice K. Scherer
Ronald L. Shimanowttz
Susan Brown Peitz
Mark Williams
Michael J. Gonnelia
Michael F. Kaelber
Ban 0. Shmak

A PROFESSIONAL CORPORATION

459 Amboy Avenue
P.O. Box 648

Woodbridge, New Jersey 07095
201-634-6400

November 18, 1987

FAX: 201-634-0718

Our File *

Hon. Eugene D. Serpentelli, A.J.S.C.
Ocean County Court House
CN-2191
Toms River, New Jersey 08754

Re: Urban League of Greater New
Brunswick et al. vs. Township
of Old Bridge, et al.

Docket No. L-009837-84-PW

Dear Judge Serpentelli:

I am writing with regard to your letter to myself and
Mr. Hall dated November 13, 1987, in which you advise that it is
the Court's intention to mark the plaintiff's Motions for
Reconsideration as withdrawn unless some preliminary argument is
set forth by letter response. As per our recent telephone
conversation, the delay in filing of our brief is due in part to
the delay in receiving the transcript and as a result of my
partner's recent illness and hospitalization. At this time,
Woodhaven's Brief in Support of Motion for Reconsideration is
ninety percent complete and Woodhaven shall file same by
Wednesday, November 25, 1987. Said Brief sets forth Woodhaven's
complete argument as to matters overlooked by the Court which we
feel are a substantial basis for reconsideration of the Court's
ruling. In short, our argument for reconsideration is that
Woodhaven is a completely independent project and is entitled to
the benefit of its bargain; therefore, the judgment should not be
set aside as to Woodhaven. The Brief to be submitted will
expound on this and related arguments.

Accordingly, we respectfully request the Court to not
withdraw the subject motions and, upon receipt of plaintiff's
brief, to set down a briefing schedule for defendants as well as
a date for oral argument.
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Hon. Eugene D. Serpentelli, A.J.S.C.
November 18, 1987
Page Two

remain,

Thanking you for your consideration of the above, I

spectfully^yours,

r MV

SMH:al
FOR THE FIRM

cc: Thomas Jay Hall, Esq.
Thomas Norman, Esq.
Frederick CG Mezey, Esq.
Dean Gaver, Esq.
Barbara Stark, Esq.
Jerome J. Convery, Esq.
William Flynn, Esq.
George Raymond, Esq.
Mr. Joel Schwartz
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Letter of Eugene'D. Serpentelli, A.J.S.C. to Stewart M. Hutt

i, 1987) j§>up£rt0r (Enurt at

CHAMBERS OF
JUDGE EUGENE D. SERPENTELLI

ASSIGNMENT JUDGE

» » — OCEAN COUNTY COURT HOUSE
W £ t ) C.N. 2191

TOMS RIVER, N.J. 08754

KJZ

Decembe± i, 1987

Stewart M. Hutt, Esquire
Hutt, Berkow & Jankowski
459 Amboy Avenue
P. 0. Box 648
Woodbridge, New Jersey 07095

Re: Urban League of Greater New
Brunswick et al. v. Township
of Old Bridge et al.

Docket No. L-009837-S4-PW

Dear Mr. Hutt:

I wish to acknowledge your letter of November

18, 1987, with regard to the above.

As you are aware, O&Y has withdrawn its Motion

for Reconsideration.

I certainly did not refuse to hear your Motion

for Reconsideration, but as I indicated to you in your tele-

phone call to me, I wanted the basis for your motion set

forth in a letter.

Having received your letter of November 18, I

am satisfied that there is no reason for this motion to be

heard. The court was entirely aware that Woodhaven was a

completely independent project. Furthermore, the court assumed

for the purpose of the motion, that the Woodhaven project would
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(Continued) December 1, 1987
Stewart M. Hutt, Esquire, '
Hutt, Berkow & Jankowski

not be substantially reduced due to the wetlands problem

which existed in Old Bridge. Notwithstanding that fact,

the court expressed clearly on the record that the Wood-

haven project was an integral part of the overall settle-

ment and could not be separated from O&Y. Based on that

fact, I can see no reason asserted by you for reconsidera-

tion.

I await your further response.

Very truly yours,

EDS:toe

cc: SEE DISTRIBUTION



Pa 77

(Continued) December 1, 1987
Stewart M. Hutt, Esquire,
Hutt, Berkow & Jankowski

DISTRIBUTION:

Thomas Jay Hall, Esquire,
Brener, Wallack & Hill

Thomas Norman, Esquire,
Norman & Kingsbury

Frederick C. Mezey, Esquire,
Mezey & Mezey

Dean Gaver, Esquire,
Hannoch Weisman

Barbara Stark, Esquire,
Rutgers School of Law

Jerome J. Convery, Esquire

William Flynn, Esquire

George Raymond,
Court-appointed Master
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Order and Judgnent as to Old Bridge Township (July 13, 1984)

laftf
JOHN M. PAYNE, ESQ.
BARBARA J. WILLIAMS, ESQ.
Constitutional Litigation Clinic s

Rutgers Law School
15 Washington Street
-Newark, New Jersey 07102
-201/648-5687

BRUCE S. GELBER, ESQ.
National Committee Against Discrimination in Housing
733 15th St. NW, Suite 1026
Washington, B.C. 20005

-. & SggPENTBLU AS£. I

ATTORNEYS FOR PLAINTIFFS

URBAN LEAGUE OF
GREATER NEW BRUNSWICK,
et al.,

Plaintiffs,

vs.

THE MAYOR AND COUNCIL
OF THE BOROUGH OF
CARTERET, et al.,

Defendants. 3

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION/MIDDLESEX COUNTY

Docket No. C 4122-73

Civil Action

ORDER AND JUDGMENT AS TO
OLD BRIDGE TOWNSHIP

THIS MATTER having been opened to the Court by counsel for the Urban

League plaintiffs upon their motion to modify and enforce the Judgment of

this Court of July 9, 1976 against the defendant Township of Old Bridge

in light of the Supreme Court's decision in Southern Burlington County NAACP

v. Township of Mount Laurel, 92 N.J. 158 (1983), and the Court having

reviewed the Stipulation entered into by the parties and having heard

counsel for both parties, as well as counsel for Olympia and York/Old Bridge

Development Corporation and Woodhaven Village, Inc. (hereinafter "developer

plaintiffs"),
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IT IS,-THEREFORE, THIS /^>. DAY OF JULY, 1934, ,'

0 R D E. R E D and A D J U D G E D:

1. For purposes of determining present housing need, the appropriate

region for Old Bridge Township is the eleven county region identified in the

Fair Share Report prepared by Car la L. Lerman, P.P., dated April 2, 1984.

For purposes of determining prospective housing need, the appropriate region

for Old Bridge Township is- the five county commuter shed region, comprised of

Middlesex, Monmouth, Ocean, Somerset and Union Counties and based on the

methodology contained in Ms. Lerman*s Report of April 2, 1984.

2. The Township of Old Bridge's fair share of the regional need for

low and moderate income housing through 1990 is 2414 housing units, as per

the Report on Fair Share Allocations for Old Bridge Township, prepared by

Hintz/Nelessen Associates and dated June 15, 1984. Application of the

methodology set forth in Ms. Lerman's Report of April 2, 1984 yields a fair

share number for Old Bridge Township through 1990 of 2782 housing units.

The methodology set forth in Alan Mallach's Expert Report of November 1983,

as modified by his memorandum in this case of May 11, 1984, produces a

fair share number for Old Bridge Township through 1990 of 2645 housing units,

without including a category for financial need.

The Township of Old Bridge's fair share obligation includes 746 units

of present need and 1668 units of prospective need. Of these 2414 units, 1207

shall be low income housing and 1207 units shall be moderate income housing.

3. The Township of Old Bridge is entitled to a credit against its fair

share obligation of 2414 units for the following units built or rehabilitated

since 1980: 204 units at the Rotary Senior Citizens Housing project which are

occupied by low or moderate income households and are subsidized under the
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Section 8 New Construction Housing program, and 75 units which have been

substantially rehabilitated by Old Bridge Township under the Community

.Development Block Grant program.

4. The Township of Old Bridge's existing zoning ordinance is not in

compliance with the constitutional obligation set forth in Southern Burlington

County NAACP v. Township of Mount Laurel, 92 N.J. 158 (1983) (Mount Laurel II).

5. The Urban League plaintiffs and the Township of Old Bridge shall

seek to reach an agreement as to ordinance revisions and shall submit the

proposed revisions to the Court within 45 days of the date of this Order.

such agreement as to ordinance revisions shall be binding on the developer

plaintiffs only if they accept the agreement and join in presenting it to the

Court. \ To assist the Court in determining whether to approve any proposed

ordinance revisions, a full.hearing shall be held, and the Court shall appoint

Ms". Carla Lerman as the Court's expert for the limited purpose of reviewing.

the proposed revisions to determine whether they are reasonable in light of

the Township's obligation under Mount Laurel II. The requirement of a hearing

and reference to Ms. Lerman shall apply regardless of whether the agreement is

presented by all the parties to the consolidated actions or only by the

Township and the Urban League plaintiffs. . If no agreement is reached within

45 days of the date of this Order, the Urban League plaintiffs shall seek

appointment of, and the Court shall appoint, a master to assist Old Bridge

Township in the revision of its zoning ordinance to achieve compliance with

its obligation under Mount Laurel II. The proposed ordinance revisions

and the master's report with respect to the proposed revisions shall be

submitted to the Court within 45 days of the appointment of the master.
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6. The time periods set forth in this Order and Judgment may be

extended by mutual written consent of the parties* / ^ c i W
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SUPERIOR COURT OF NEW JERSEY
LAW DIVISION : MIDDLESEX/OCEAN COUNTIES
Docket No. C-4122-73

URBAN LEAGUE OF GREATER )
NEW BRUNSWICK, e t a l s . , )

)
Plaintiffs, )

)
vs. )

)
THE MAYOR AND COUNCIL OF )
THE BOROUGH OF CARTERET, )
et al., )

)
Defendants • )

Place:

MOUNT LAUREL II

STENOGRAPHIC TRANSCRIPT
Of

SETTLEMENT

Date:

Ocean County Courthouse
Toms River, N.J.

January 24, 1986

3FFORE:

THE HONORABLE EUGENE D. SERPENTELLI, J.S.C.

TRANSCRIPT ORDERED BY: THOMAS J. HALL, Esq.
(Brener, Wallack & Hill)

APPEARANCES:

ERIC R. NEISSER, Esq. and
BARBARA J. STARK, Esq.

Attorneys for Plaintiff
Urban League of Greater
New Brunswick.

Reported by:
DAVID G. VORSTEG, C.S.R.
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A Yes. I did not mean to be facetious, really didn't.

I think that what this represents, really, is a great

deal of, you know, negotiation and discussion, compromise,

working, through figures, and what will result, I believe,

is the realistic probability, if that's not a redundancy,

that the number of units set forth in the settlement agree-

ment will be built in the six-year repose period referred

to in the agreement. The dual number is lower than the

fair share number that had been agreed to, initially, the

fair share number relating what would have been the

requirement for a ten-year period. The six-year period

really represents what realistically might be built in

six years and marketed in this period of time.

Q That's the 1668?

A Right.

THE COURT: I'll direct this to counsel:

The order refers to 1,668 units. In the

settlement agreement, Section III-B.2 there's a

reference to the "suspension of lower-income

housing obligation," which refers to 2,135 units.

I want to be sure I understand what the difference

is.

MR. CONVERY: May it please the Court,

Jerome J. Convery on behalf of the Township of

Old Bridge.
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That section was negotiated several

months back concerning the concept that if the

Township of Old Bridge reached the number of 2,135

lower income units prior to 1990, that there would

be no further obligation to have developers construct

Mount Laurel housing at that point. It later became

clear that the realistic number that could actually

be built by the year 1990 would be much less than

that, but this was an assurance to the Township

Council that once we reached that number of 2,135

units, that no one would expect the Township of

Old Bridge to require builders to continue to build

Mount Laurel housing in excess of that number in

spite of the fact that we would have ordinances in

effect that would have a set-aside.

So I am trying to explain to the Court that

this was a provision that was negotiated to satisfy

the Council that they would not be required to go

beyond that number. That paragraph is acceptable

to the town in the form that it's now stated, but

I think all the parties agree that the figure in

the order represents the obligation of 1,668 units

for the next six years following the entry of the

order.

THE COURT: Well, to the uninitiated, including
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me in terms of your negotiation and purpose, it

appears to me there is an inconsistency. The two

seem quite inconsistent. It seems to us your fair

share is 1,668, and you should be entitled to cut

it off then in 1990.

MR. CONVERT: Rather than —

THE COURT: I'm not arguing against the idea.

MR. CONVERY: Rather than belaboring the

point, the provision is acceptable to the town. If

the provision is not acceptable to the Master or

to the Court, I would ask that that provision be

stricken rather than having additional negotiation.

THE COURT: Mr. Neisser.

MR. NEISSER: Eric Neisser on behalf of the

Urban League.

THE COURT: I want you to know I said it

right.

MR. NEISSER: Yes, you did, and I appreciate

it.

Mr. Convery's description is accurate. I

think he only failed to explain, as Your Honor

said, to the uninitiated where the number 2,135

in that paragraph you referred to came from. That

comes from Your Honor's order of July 13, 1984, in

which the fair share was set at 2,414. Then in this

**tl*r
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Certification of Eugene Dunlop in Support of Motion to Set
Aside Judgment (July 20, 1987)

JEROME J. CONVERV, ESQ.
151 Route 5J6
P.O. Box 642
Old Bridge, NJ 08857
(201) 679-0010
Attorney for Defendant, TOWNSHIP OF OLD BRIDGE

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et al.

Plaintiffs,

vs.

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et al.

Defendants,

and

0 & Y OLD BRIDGE DEVELOPMENT
CORPORATION, a Delaware
Corporation,

and

WOODHAVEN VILLAGE, INC., a New
Jersey Corporation,

Plaintiffs,

vs.

HIE TOWNSHIP OF OLD BRIDGE in the
;OUNTY OF MIDDLESEX, a Municipal
•orporation of the State of New
Wsey, THE TOWNSHIP COUNCIL OF
HE TOWNSHIP OF OLD BRIDGE, THE
IUNICIPAL UTILITIES AUTHORITY OF
IrilE TOWNSHIP OF OLD BRIDGE, THE
EWERAGE AUTHORITY OF THE TOWNSHIP
f OLD BRIDGE and THE PLANNING
'OARD OF THE TOWNSHIP OF OLD
BRIDGE,

Defendants.

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MIDDLESEX COUNTY/
OCEAN COUNTY
(Mount Laurel II)

DOCKET NO. C-4122-73

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MIDDLESEX COUNTY/
OCEAN COUNTY
(Mount Laurel II)

DOCKET NO. L-009837-84 PW
and NO. L-036734-84 PW

CIVIL ACTION

CERTIFICATION IN SUPPORT OF
MOTION TO SET ASIDE JUDGMENT
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. . I, EUGENE DUNLOP, of full age, do hereby certify as follows:

1. I am a Councilman of the Township of Old Bridge and have

been a member of the Township Council since January 1, 1984. I am

personally familiar with all of the negotiations of the Township Council

leading to the approval by the Township Council of the Settlement Order,

dated January 24, 1986, which, at that time, was intended to resolve

the controversy in the above referenced matter.

2. At all'times during the negotiations in the above referenced

matter, it had been represented to me that 0 & Y OLD BRIDGE DEVELOPMENT

CORPORATION ( 0 & Y) was a fully owned subsidiary of Olympia & York

Development Corporation, an InternadaaL Corporation based in Canada

with corporate assets in excess of seven billion dollars. Moreover,

Olympia & York was portrayed as the largest privately owned developmen

corporation in the world. Furthermore, it was at all times stressed

to me that Olympia & York was one of the largest developers of large

I scale commercial development, including office buildings, regional

shopping centers and other non-residential development, including many

major commercial structures in New York City. /Concerning WOODHAV

VILLAGE, INC., at all times it was represented to me that Woodhaven

was a major development firm, headed by Sam Halpern and was fully ab

to finance and actually build and develop the property as proposed

in the Settlement Agreement. At all times during the settlement nego-

tiations, and until very recently, I have always believed that 0 & Y

and Woodhaven were fully able and ready to develop the entire project

as outlined in the Settlement Agreement. ^

3. The development of the 0 & Y and Woodhaven tracts were at

all times proposed as a new town development, which provide its own

employment base and tax base. Both developers stressed the importance
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of a strong tax base to be utilized to. pny for the municipal cost of

servicing and maintaining the new town. Both developers also stressed!

the provision of a strong employment generating base in conjunction '
• - • i

with the number of new residents which would be brought into the Town-

ship of Old Bridge by said development.

4. It is my understanding that during the negotiations leading

up to the settlement, 0 & Y indicated that it had approximately 2,550

buildable acres out of its total tract of 2,640 acres. At all times

was led to believe that only about 100 acres were undevelopable on

the 0 & Y tract. Furthermore, it was my understanding that the 0 & Y

Development was to include a professionally designed 18 hole golf course

which would be available to the residents of the development for recre-

ation. It was further represented that 35 acres would be available P

for active recreational activities and public facilities, in addition

to the golf course.

5. During negotiations leading to the settlement, there was

a very strong concern on the part of the Township Council concerning

commercial development on the tracts belonging to 0 & Y and Woodhaven.

I have a specific recollection of one particular meeting wherein Lloyd

Brown of 0 & Y and various representatives of Woodhaven Village, came

before the Town Council to specifically discuss commercial development.

The representatives of Woodhaven Village indicate*4 ^ T <-hoT ">ltn1H

only hnilri apprnyimqfpi y fjvfi (5%) percent commercial on t-.̂ eir property

dug to its relationship to the various highways. LJ oyd Brown, however,

indicated that the overall development of commercial property for 0 &

Y and Woodhaven would exceed ten (10%) percent commercial because

0 & Y was going to be developing such an extensive amount of industrial/

commercial office space and a shopping center on the site. Mr. Brown
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pointed out that when you look nt the overall development by 0 & Y

and Woodhaven, that over ten (10%) percent commercial would be devel-

oped. Based upon this argument advanced by the developers, the Town-

ship Council found the proposal concerning commercial development to

be nrrrprnhirj linnfiii HI fhn prrrrnfnp;r of commercial property on

the two tracts.

6. Also during negotiations leading to the settlement, there

was a serious concern regarding "staging performance". 'During these

negotiations, Lloyd Brown of 0 & Y made the argument that the staging

requirements of the Old Bridge Land Development Ordinance should be

modified in the case of Olympia & York and Woodhaven, since Olympia

& York needed additional time to market the high level office space

and shopping center which they had proposed. Mr. Brown indicated that

0 & Y could meet the requirements of the Land Development Ordinance

by providing smaller and less appropriate industrial/commercial prop-

erties, but that he represented to the Township of Old Bridge that

he wanted the time to market a shopping center that would be a show-

place for the Township of Old Bridge. The negotiations concerning this

aspect of "staging performance" came very near the end of the nego-

tiations, and these representations by Mr. Brown were extremely impor-

tant to me as a Council member in approving the settlement. At all

times during the negotiations and regarding the vote to approve the

settlement, I relied upon the representations of the developers, espec-

ially Lloyd Brown, that the proposed commercial development was to

be built, and that such commercial development was just as important

to Olympia & York as it was to the Township of Old Bridge^—Xf-I-hati

been told by the developers that they could not build theconpefcial

properties as proposed, I would not have. t-tio eaU-iomonl-
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7. Regarding the fair share responsibility of the Township

of Old Bridge, I, as a Council member, was at all times concerned as

to whether or not the Township of Old Bridge would be able to meet

its fair share number. As a member of the Council, I sat through meet-

ings wherein various numbers were presented regarding the fair share

number starting with the "consensus" number of approximately—37 Ti.

I later was aware that our expert, Carl Hintz, on the bais of the

consensus formula, believed that Old Bridge's number should be 24 14,

but he indicated that the number would be less if he could get the

data concerning vacant developable land within Middlesex County. Unfor-

tunately, we learned that that data was not available and Mr. Hintz

indicated that the best estimate that he could propose would be 24 )

'When the final settlement figures were negotiated, it was proposed

to me as a Council member that the obligation of the Township of Old

Bridge would be 1,668 units, half to be low income and the other half

to be moderate income. It was very important to me that the proposed

mechanism for the development of these units would be that Olympia

& York would provide 500 units and Woodhaven would provide 260 units. !

was proposed that these units would be developed during the six- I

year period of~ -Repose. As a Council member, it was always important

to me that a settlement with 0 & Y and Woodhaven would provide the

bull d Bridge

concerning Mount Laurel housing, and that the

with Q-£-T"and Woodhaven would be to meet oi

As a member of the Township Council, I was convinced that the ten

(10%) percent set aside was proper in this case because of the vast

number of units that were to be, in fact, developed by 0 & Y and Wood-

haven at the site in South Old Bridge. I represent to the Court that
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if,I had known that 0"& Y arid Woodhnven were not in a position to build \^ t^y"

..„ -. „„ . _ _ - - , _ ~ ---- . i .(j

I would have never approved the settlement, nor would I approve the con- • /•"*

cept of a ten (10%) percent set aside. The settlement agreement calls ffi ,

for 0 & Y to build a total of 1,056 units of low or moderate income

housing, and for Woodhaven to build 582 such units. Obviously, due to

the vast amount of wetlands regarding this property, neither developer

can meet this commitment. 'Certainly-a ten (10%) percent set aside for

0 & Y and Woodhaven is no Jonger appropriate if Old Bridge is to meet its

Mount Laurel obligation.

8. At the time that the settlement was negotiated, I was led to

believe by all of the Planners in this matter that the "new town" which

would be developed in South Old Bridge would be one that would have an

adequate transportation network, an adequate number of support facilities,

including schools, fire houses, first aid buildings, and adequate employ-

ment opportunities in the area for the new residents, including the persons

of low or moderate income who would be living in the Mount Laurel II units.

I have now been advised, through the report of Carl Hintz, our Planning

Consultant, that, due to the vast amount of wetlands on the site, that

neither 0 & Y nor Woodhaven can develop their projects as originally con-

templated. Furthermore, I am advised by Mr. Hintz that the proposals

recently advanced by the developers do not constitute "good planning" in

his opinion. He specifically indicates, in his report, that the recently

proposed development is not in the best interest of the Township of Old

Bridge, and, as a Councilman, I accept the opinion of our consultant. I

would not have consented to the settlement if I had known that 0 & Y and

Woodhaven could not possibly build the "new town" that had been proposed.
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9. It is now my understanding that the U.S. Army Corps of Engineers

has certified that the 0 & Y tract contains approximately 1,450 acres of

wetlands. Additionally, it is my understanding, based upon the report of

our Planning Consultant, that of the remaining 1, 150 acres, only 700

acres are developable and that the remaining 450 acres are scattered in

a piece meal manner throughout the tract and are, in most cases, inaccessible

without the construction of bridges through wetland areas. Furthermore,

it is my understanding that the application for wetlands certification \

submitted by Woodhaven Village has not been certified at this time, but N

that Woodhaven Village contains at least thrity (30%) percent wetlands

which prevents them from building their project which was proposed prior

to the settlement.

I have read the report of Carl Hintz concerning these matters, said

report being dated May 1987 and attached hereto as Exhibit A of this Certi-

fication. Based upon this information, as a member of the Township Council,

I believe that the settlement between 0 & Y and Woodhaven, and the Town-

ship of Old Bridge is no longer viable. As I understand it now, these

developers will' at best only be able to provide a token amount of neigh-

borhood commercial development instead of the "showplace" industrial office

and regional shopping center space promised by Mr. Brown, can not provide

active open space nor a golf course, and can not provide the lands neces-

services, including schools, fire houses and first aid

buildings. Furthermore, it is my understanding that the transportation 4

plan proposed can not possibly serve the needs of the Township of Old Bridge.

I am sure that the developers for 0 & Y and Woodhaven would never have made

the representations to the Township Council concerning their property if

they did not believe them to be true. I personally heard the representa-
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tions and promises of Lloyd Brown concerning the regional shopping

center, and I believe that when he made those statements he thought that

0 & Y could, in fact, build these commercial properties. When he pointed

out to the Township Council that 0 & Y's commercial development would

insure that 0 & Y and Woodhaven had over ten (10%) percent commercial

development, I believe that he thought that this would _come to fruition.

It is clear now to all concerned that there was a mutual mistake ofl fact

in this case, and that this mutual mistake is of that

the settlement based upon those mistaken facts should be set aside. I

sincerely believe that the Township of Old Bridge and its residents should

not be compelled to proceed with the skeleton of a settlement which con-

tains none of the "meat" which made the entire package palatable to the

Town Council and one that was in the best interest of the residents of

Old Bridge Township. jTo allow the settlement to go forth with a ten (10%)

percent set aside for 0 & Y and Woodhaven, merely rewards them for build-

[ ing less Mount Laurel II units, and compels the Township of Old Bridge

nr~—-
to look for other sources of low and moderate income housing.^ This is

into theBri( enteredclearly unfair to the Township of Old

agreement with 0 & Y and Woodhaven based upon the fact that a ten (10%)

percent set aside would produce the vast majority of low and moderate

income housing units from these two major developers.

10. As a present member of the Township Council of the Township

of Old Bridge, I strongly believe that the Motion to set aside the settle-

| ment should be granted at this time, and that this entire matter should

be transferred to the Council on Affordable Housing to develop a new

plan for Old Bridge Township. I believe that the Township Council of

the Township of Old Bridge has, at all times, acted diligently to try to

meet its Mount Laurel II obligation. At a time when many towns were

9
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stone wnl-iinR the Court c-rmcerning its Mount Laurel obligation, Old Bridge

was sitting down with the Court Master and the parties to, in good faith,

negotiate a fair and equitabJe settlement. At a time when other towns

were refusing-to*-follow Court orders, and were appealing the Court's

decision that certain matters should not be transferred to the Council on

Affordable Housing, Old Bridge was, in good faith, listening to the repre-

sentations of 0 & Y and Woodhaven about the major developments which they

would build in the best inforest of the Township. As a Councilman, I am

now aware that many of those other Township matters had been, in fact,

transferred to the Council on AffordabJe Housing in compliance with the

intent of the New Jersey Legislature. I must ask why the Township of

Old Bridge would be forced to comply with an agreement which is no longer

viable, rather than allow Old Bridge to meet its Mount Laurel obligation

in accordance with the rules and regulations of the Council on Affordable

Housing. I believe it would he grossly unfair to require the current

residents of the Township of Old Bridge to live- with a settlement which

no longer provides the benefits which were bargained for by the Township

Council and the Township Planning Board. Since there was such a tremendous

mistake of fact as to the developers ability to meet the settlement, in

fairness to all parties the settlement should be set aside. As a Council-

man, I believe that I speak for all of the residents of the Township of

Old Bridge when I ask the Court to put this settlement aside and allow

the transfer of this matter to the Council on Affordable Housing.

11. I certify that the foregoing statements made by me are true.

I am aware that if any of the foregoing statements made by me are willfully

false, I am subject to punishment.

Dated: July 20, 1987
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Excerpt of Transcript of SUPERIOR COURT OF NEW JERSEY
f ^ L A W DIVISION : MIDDLESEX/OCEAN COUNTIES

Docket No. C-4122-73

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et als.,

Plaintiffs,

vs.

THE MAYOR AND COUNCIL OF
THE BOROUGH OF CARTERET,
et al.,

Defendants.

MOUNT LAUREL II

STENOGRAPHIC TRANSCRIPT
Of

SETTLEMENT

Place:

Date:

Ocean County Courthouse
Toms River, N.J.

January 24, 1986

3FF0RE:

THE HONORABLE EUGENE D. SERPENTELLI, J.S.C

TRANSCRIPT ORDERED BY: THOMAS J. HALL, Esq.
(Brener, Wailack & Hill)

APPEARANCES:

ERIC R. NEISSER, Esq. and
BARBARA J. STARK, Esq.

Attorneys for Plaintiff
Urban League of Greater
New Brunswick.

Reported by:
DAVID G. VORSTEG, C.S.R.
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say, now, we have the right to transfer.

THE COURT: That's what Mr. Convery was

saying. He said, if you change the terms on which

we settle, it should work both ways. We should have

a right to change our terms and that's only fair.

But as long as no one seeks to change, he was uneasy

about the suggestion that the basis upon which they

settle might be changed and then the Council, governing

body could say, well, then why do we settle? Why not

go to the Housing Council? That's a reasonable

question.

MR. NEISSER: I think the distinction between

it was of implementing the agreement even if there

were problems with enforcement as against changing

or modifying the agreement. I think that would take

care of the concerns of the Urban League. Yes.

THE COURT: All right. Anyone else?

All right, I think that, first of all, upon

the execution of this order and judgment there is no

exclusionary zoning before me, exclusionary zoning

case before me to transfer and in a very real sense

it's moot. I couldn't send anything to the Council

I don't have•

Secondly, I think the legislation even

envisioned, in fact, some cases might not unitarily
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continue before the Court and then in those cases,

of course, this dealt with cases that had settled

before the Act, that a xepose was granted statutorily,

if you can put it that way. I don't find in the

legislation anything that contemplates that whole

host of cases, which are still continuing before the

Court, can't be settled. As to those cases, the

Council on Affordable Housing would have no involve- j
i

ment. We have more cases in that posture than we do i

have in the transfer posture. !

Thirdly, I think it is fair to say, and Mr.

Convery has been very candid about it, that the town

does intend this to be a complete and final settle-

ment of all litigation which in and of itself would

render a transfer moot, because there would be nothing

to litigate before the Housing Council. For those

reasons I think it is appropriate to deny the motion

because of the remoteness rather than the merits of

any right to transfer and that the motion should be

denied with prejudice, it being understood that what

I've said before need not be incorporated in the

order, but is incorporated in the record and, that

is, that the Court understands the denial of the

motion is based on mootness and that the mootness

may, if I can put it that way, disappear if anyone
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Letter of Stewart M. Hutt to George Raymond
(August 31, 1987) r. Q p

George Raymond, P.P.
Raymond, Parish, Pine & Weiner.
555 White Plains Road
Tarrytown, NY 10591

Re: Woodhaven Village, Inc.
vs. Township of Old Bridge

Dear Mr. Raymond:

As you may know this office represents Woodhaven Village,
Inc. with regard to the above captioned matter. The Court has
requested that the parties provide you with documentation
necessary for your evaluation of the Woodhaven site and itjs
Qevelopability as a result of constraints due to wetland acres.
Accordingly, we enclose the following documents for your review:

1. Copy of "Plaintiff, Woodhaven Village, Inc.'s Answering
Brief to Defendants' Motion to Set Aside Final
Judgment";

2. Plan entitled "Land Use and Road Alignment Plan*1

prepared by The Salkin Group and dated August 26, 1987;

3. Report entitled "Project Planning Report, Woodhaven
Village", dated August 26, 1987 and prepared by The
Salkin Group, Inc.

It is our understanding that you have been provided with a
copy of the settlement documents consisting of an Order and Final
Judgment of Repose entered January 24, 1986, Settlement Agreement
and Appendices thereto (hereinafter referred to as the "Elue
Book" ).

We would like to take this opportunity to give you the
benefit of a summary explanation of the above enclosures. The
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George Raymond, P.P.
August 31, 1987
Page Two

enclosed Answering Brief submitted on behalf of Woodhaven
Village, Inc. in Opposition to the Township's Motion to Set Aside
Final Judgment is based upon a very simple premise. That is, -the
parties are governed by the provisions of the Blue Book and that
the Township and Planning Board,- which seek to set aside the Blue
Book settlement, are being given everything that was promised to
them by the developers. The Township will receive from the
developers a "master planned" community which community is guided
by an overall planning framework instead of piecemeal development
(the enclosed Land Use Plan is Woodhaven's proposed master Plan,
for its community based upon environmental constraints known at
this time).

The Blue Book contemplated a planned development on
Woodhaven's 1,455 acres and that the planned development would be
comprised of a maximum of 5,820 dwelling units. The maximum
number of dwelling units was defined by the Blue Book as the
number of acres controlled by Woodhaven (1,455) multiplied by a
density of 4 dwelling units per acre. Woodhaven is still bound
by this maximum. The Blue Book does not contain a net density
requirement. The Blue Book does contain a maximum or gross
density requirement (i.e. 4 units per acre) and, the Blue Book
sets forth very detailed development standards and controls with
regard to the developers' rights to develop their lands. The
developers are certainly bound by the maximum density requirement
and the development/design standards requirements and, of course,
these constraints will control the ultimate number of units built
(which number cannot exceed 5,820). Woodhaven is permitted to
develop its lands to the maximum allowed, in Woodhaven's case
5,820 units, provided Woodhaven conforms to all of the design
standards set forth in the Blue Book.

The Blue Book does not require the building of a specific
"master planned" development. The Blue Book only requires a
"master planned" development which has been approved by the
Planning Board and this is what the defendants will get. The
fact that the respective Land Use Plans of the developers have
been modified should come as no great surprise. The Land Use
Plans are planning blue prints for projects which are
contemplated to have 20-year build outs. In revising the Land
Use Plan, we are doing precisely what the Blue Book envisioned.
The fact that the original "Master Plan" has changed somewhat to
take the form of the new Salkin Land Use Plan is simply part of
the master planning process.
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George Raymond, P.P.
August 31, 1987
Page Three

Also, the Blue Book, by two specific provisions, obligates
the developers to develop their lands at a pace which has been ••
limited for the benefit of the Township. First, the development
of residential market units is "lock-stepped" with development of
Mount Laurel units such that Mount Laurel units must be "phased
in" with market units. Second, development of residential market
units is "lock stepped" with commercial development such that
commercial development must be "phased in" with market units.
These two "lock-step" provisions operate to protect the.interests
of the Township and those benefitted by lower income housing.
The Township is assured of a balanced and orderly development
process. Those in need of Mount Laurel Housing are assured that
same is provided in a timely manner.

Further, the Trans Old Bridge Connector which the Township
and Planning Board claim was promised and allege they are not
getting, is not promised in the Blue Book as part of the proposed
developments. The true agreement provided by the Blue Book is
that the ultimate "master planned" community agreed upon by the
developers and Planning Board would be a well planned community
with a logical road network, an appropriate open space provision
for passive and active recreation and sufficient lands reserved
for public purposes and commercial uses. That is the basis for
the agreement embodied in the Blue Book and that is precisely
what the Township is getting.

The Land Use Plan enclosed prepared by Salkin Group has been
revised from the plate B attached to the Blue Book as a result of
the increase in federally regulated wetlands. The Salkin plan is
the result of Woodhaven having instructed its planner to
disregard the original plate B and consider the current facts
(including the increased number of wetlands acres). The Salkin
plan does alter the original Land Use Plan slightly as a result
of the increased wetland acres. In addition, since the Trans Old
Bridge Connector is no longer possible due to wetland acres on
the Olympia and York Site, Woodhaven has re-aligned the major
arterial on its site.

Clearly, the change in the Federal Government's regulation
of wetlands has increased the number of wetland acres originally
thought to be on the Woodhaven site.
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George Raymond, P.P
August 31, 1987
Paae Four

The result is that Woodhaven now proposes, albeit
involuntarily, more open space than the minimum required. The
logical response to such a proposal would be some form of
rational discourse. Disposal of the Blue Book hardly seems a
considered response. The point is that the Blue Book is a
comprehensive document that anticipates the cycle of proposal and
revision based on new information and insight that is
characteristic of any design process and indeed of any learning
process. The Blue Book is both the legal remedy and the planning
remedy. The Blue Book must not be set aside, provided the
developers can prove that their lands can be developed in a
manner which comports with good planning sense. Afterall, the
Blue Book contemplated an approval process for the plates which
clearly recognized the possibility of modifications to the
plates.

With regard to the enclosed Land Use Plan, (Salkin Plan) we
wish to direct your attention to certain features of same.
First, your review of the Salkin Plan will reveal that our
planners have done all that is in their power to minimize the
impact on wetland acres. Second, the road network is logical and
efficient since same is based upon and reinforces the essential
character of the site. That is, the corridors of mature
vegetation will be preserved thereby defining the site into
neighborhood sized sub-communities which are tied together by a
continuous pattern of open space. For example, roadways are
organized such that major roads have maximum length along and
adjacent to open space areas to reinforce the residents'
experience of the open space preserves. Third, the Land Use Plan
contemplates a Town Center which includes a major parcel of
commercial development as well as a substantial public purpose
parcel. Other smaller commercial sites and other public purpose
sites are dispersed throughout the community to serve the
residents' needs. The enclosed Land Use Plan is further
described by the enclosed report entitled "Project Planning
Report, Woodhaven Village", dated August 26, 1987 and prepared by
Salkin Group, Inc.

In an effort to avoid any confusion, please note that the
original plaies B and B-l, attached to the Blue Book, were
prepared by Wallace, Roberts and Todd in their capacity as
Project Planners for Woodhaven Village, Inc. The enclosed Land
Use Plan was prepared by the Salkin Group. The Salkin Group has
taken on all Woodhaven project planning responsibilities due to
the appointment of Wallace, Roberts and Todd as principal
planners for the State Planning Commission's development and re-
development plan.
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We trust the enclosures and the above explanation will be
helpful to you in analysing the facts herein. Of course, should
your require any additional information please advise and we will
be pleased to supply same. We look forward to working with you
and to having the benefit of your assistance.

Very ^jbdly yours

M. HUTT
SMH:al FOR THE FIRM
Enclosures

cc: Hon. Eugene D. Serpentelli
Mr. Sam Halpern
Mr. Joel Schwartz
Mr. Larry Saikin
All Parties on Service List
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SERVICE LIST - OLD BRIDGE

Thomas Norman, Esquire
Norman & Kingsbury
Jackson Commons A-2
30 Jackson Road
Medford, NJ 08055

Jerome J. Convery, Esquire
151 Route 516
P.O. Box 642
Old Bridge, NJ 08857

Thomas J. Ha l l , Esq.
Brener, Wallack & H i l l
210 Carnegie Center
Pr inceton , New Jersey 0854 3

Dean Gaver, Esquire
Hannoch Weisman
4 Becker Farm Road
Rose!and, NJ 07068

Barbara Stark, Esquire
Rutgers School of Law
Constitutional Litigation Clinic
15 Washington Street
Newark, NJ 07102-31S2

William Flynn, Esquire
Antonio & Flynn
255 Highway 516
P.O. Box 515
Old Bridge, NJ 08857

George Raymond
Court-appointed Master
Raymond, Parish, Pine & Weiner
555 White PI sins Road
Tarrytown, NY 10591

Mr. Joe l Schwartz (Woodhaven V i l l a g e , I n c . )
900 Woodbridge Center Drive
Wcodbridge, New Jersey 07095

Frederick C. Mezey, Esquire
Mezey & Mezey
S3 Bayard Street
New Brunswick, NJ 089C3
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(vi) upon issuance of any required County, State or Municipal

Approval.

10.8 Temporary Pumping Station and Force Main

In the event that the development by "Matehaporux Hills"

requires installation of sewerage facilities prior to the date when the

Developers would otherwise have constructed the Matchaponix Sewage

Pumping Station and Force Main, Woodhaven agrees to construct, at its

expense, a temporary Matchaponix Pumping Station and Force Main of at

least sufficient "Design Capacity" to sewer the- "Matchaponix Hills"

development. The Developers shall not utilize said temporary pumping
station.

11. MATCHAPONIX PUMPING STATION OUTFALL

I2.I Interceptor A

Sewer Interceptor A, to be constructed on Olympia's lands, as

shown on Plate 2, will serve as the outfall for the discharge of the force

main from the Matchaponix Sewage Pumping Station and will be

constructed by Olympia when it is required by Olympia with sufficient

"Design Capacity" to accommodate the proposed development on those

lands of Olympia that are west of Englishtown Road as well as the

"Potential Development" on lands within the "Township" that are located

south of Texas Road, including the development on Woodhaven's lands,

without compensation from Woodhaven to Olympia in this regard.

11.2 Demand by Woodhaven to Proceed

In the event that Woodhaven requires Interceptor A to be

installed ahead of Olympia's normal construction schedule, Olympia will

- 2 8 -
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design and commence construction of this interceptor sewer in an

expeditious manner upon receipt ol a written demand from Woodhaven to

Olympia given in accordance with subsection 19 I. Under such demand,

Olympia's plans, specifications and selection of contractor lor con-

struction of Sewer Interceptor A shall all be subject to written approval

by Woodhaven, which approval shall not be unreasonably withheld.

11.3 Woodhaven to Guarantee Cost

In the event Olympia is under demand from Woodhaven to

construct Interceptor A, Woodhaven will deposit with the "Escrow Agent"

concurrent with the demand, a "Bank Letter of Credit", as defined in

subsection 19.5, in favor of the "Escrow Agent" in the amount of one

hundred twenty-five percent (125%) of Olympia's Consulting Design

Engineer's preliminary estimated "Project Cost" of constructing Sewer

Interceptor A.

11.4 Woodhaven to Make Progress Payments

If Olympia proceeds under the demand of subsection 11.2,

Woodhaven will pay Progress Construction Draws to Olympia for con-

struction of the Sewer Interceptor A, which construction draws will be

due and payable upon presentation of Olympia's Consulting Design

Engineer's Certificate of Construction Progress Payment.

11.5 Failure to Pay

in the event any Certificate of Construction Progress Payment,

referred to in subsection 11.4, remains unpaid for more than forty-five

(45) days, Olympia may present such claim for payment to the "Escrow

Agent" who shall draw against the "Bank Letter of Credit", referred to in

subsection 11.3, pay the account and subsequently advise Woodhaven, in

accordance with subsection 19.1, of the action taken in this regard.

- 29 -
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11.6 Woodhaven to Hold Title

In the event W'oodhaven pays the "Project Cost" of constructing

Sewer Interceptor A, Olympia shall execute and deliver to Woodhaven, at

the time of the final Progress Construction Draw, as provided in

subsection 11.4, an instrument, in recordable form, which:

(a) grants to Woodhaven an easement, in perpetuity (but subject to
defeasance, as set forth in paragraph (b) of this subsection) over
thut portion of Olympia's land upon which Sewer Interceptor A
has been constructed for the purpose of vesting in Woodhaven
the right to use Sewer Interceptor A to the exclusion of
Olympia; and

(b) provides that upon payment to Woodhaven of the "Project Cost"
of constructing Sewer Interceptor A without mark-up but
including "Imputed Interest" the easement granted to Wood-
haven without further action by any Party hereto, shall revert
to Olympia and shall terminate and cease to be of any further
force and effect.

(e) Woodhaven shall, upon receipt of the payment set forth in
paragraph (b) of this subsection including any offset allowed by
subsection 11.8, deliver an instrument, in recordable form,
which serves to confirm that the easement granted in paragraph
(a) of this subsection has been terminated and ceases to be of
any further force and effect.

11.7 Olympia May Withhold Connection

Notwithstanding the provisions of subsection 11.6 in addition to

any other legal remedy, Olympia shall have the right to withhold

conveyance of the title to the easement for Interceptor A and to deny

Woodhaven connection to Sewer Interceptor A unless and until:

(a) Woodhaven has paid Olympia the full "Project Cost" for
constructing Sewer Interceptor A, in the event Olympia pro-
ceeds with the construction of Sewer Interceptor A under
demand from Woodhaven, and

(b) Woodhaven has provided the entire sewerage system upstream
of Interceptor A (to the extent then constructed) with sufficient
"Design Capacity" to accommodate Olympia's 3,500 "Sewer
Connections", as required by subsections 12.1 and 12.2, provided
that the "Design Capacity" of the Matchaponix Pumping Station
may be staged in accordance with subsection 10.5.
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11.8 Olympia May Offset Costs

if Olympic has constructed Interceptor \ under (Jeniaiid from

Woodhaven, as provided in subsection 11.2, and Olympia has not yet

reimbursed Woodhaven, as provided in paragraph (b) of subsection 11.6,

Olympia shall have the option to:

(a) demand that Woodhaven proceed with construction of Inter-
ceptor X as provided in subsections 12.5 to 12.11, inclusive, and

(b) Olympia may offset its "Project Cost" (including "Imputed
Interest") of constructing Interceptor X (or the uncompleted
portion thereof), less forty percent (40%) of the "Project Cost"
of that portion of Interceptor X which is not located on
Woodhaven's lands, against Woodhaven's "Project Cost" (in-
cluding "Imputed Interest") of constructing Interceptor A, and

(c) such offset shall credit to Olympia in making the payment
referred to in paragraph (b) of subsection 11.6.

Upon the completion of Interceptor X to the manhole located at

the southern boundary of the Texas Road right-of-way, as set forth in

subsection 12.1, Olympia shall be required to reimburse Woodhaven for

the "Project Cost" of Interceptor A, plus "Imputed Interest", in the event

that Olympia has constructed Interceptor A under demand from Wood-

haven, as provided in subsection 11.2.

11-9 Qlympia to Reimburse Woodhaven

Notwithstanding any other provision contained herein, in the

event Sewer Interceptor A is constructed under demand pursuant to

subsection 11.2, Olympia shall reimburse Woodhaven for the "Project

Cost" of Sewer Interceptor A (including "Imputed Interest") within ten (10)

years from the date when construction on Sewer Interceptor A is

completed, which completion shall be deemed to be the date of the final

Certificate of Construction Progress Payment as issued by the Consulting
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Design Engineer for construction of Interceptor A. or upon connection of

the first Olympia "Sewer Connection" to Interceptor A, whichever shall

come first.

11.10 Temporary Pumping Station Outfall

In the event that sewerage facilities are required for develop-

ment planned by "Matchaponix Hills" prior to the date when Interceptor

A is constructed and ready to accept sewage from that development,

Woodhaven agrees to install, at its expense, a temporary Matchaponix

Sewage Pumping Station outfall, along the path designated for Sewer

Interceptor A, at least of sufficient "Design Capacity" to serve the

development of "Matchaponix Hills". The Developers shall not utilize said

temporary pumping station outfall.

12. CAPACITY FOR OLYMPIA

12.1 Barclay Brook Trunk Sewer

When required by Woodhaven in its normal course of con-

struction, Woodhaven shall construct Interceptor X (A/K/A Fly Brook -

Barclay Brook - Matchaponix Interceptor System) terminating at a

manhole located at the southern boundary of the Texas Road right-of-

way, as shown on Plate 2 attached hereto, and shall provide the said

interceptor and its outfall system, with sufficient additional "Design

Capacity" to accommodate not less than 3,500 "Sewer Connections" on

Olympia's lands south of Hillsboro Road (A/K/A East Greystone Road)

without compensation in this regard from Olympia. .ve

- 32 -
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12.2 Outfall Capacity

The additional "Design Capacity" to be provided in the Barclay

Brook - Fly Brook - Matehaponix Interceptor System, as described in

subsection 8.3, that is required to accommodate the development on

Olympia's lands, described in subsection 12.1, shall be provided by

Woodhaven without compensation in this regard from Olympia.

12.3 Olympia to Connect

Olympia shall be responsible to extend its Barclay Brook Trunk

Sewer outfall, referred to in subsection 12.1, across the Texas Road right-

of-way to Woodhaven lands to connect to a manhole with a connecting

stub constructed by Woodhaven at the southerly boundary of Texas Road

and Woodhaven shall allow Olympia reasonable access as may be

necessary to construct such connection.

12-4 Design Subject to Approval

All plans and specifications for Interceptor X (Barclay Brook -

Fly Brook - Matchaponix Interceptor system) shall be subject to approval

by the Sewerage Authority, in accordance with Section 14 and also subject

to review by Olympia to ascertain that the inverts are acceptable to

Olympia and that the capacity, required by subsection 12.1, will be

provided throughout the system and said plans and specifications shall be

approved in writing by Olympia as to the said inverts and capacity as a

condition precedent to commencement of construction by Woodhaven.

12.5 Demand by Olympia to Proceed

In the event that Olympia requires Interceptor X (or the

remaining uncompleted portion thereof) to be installed ahead of

Woodhaven's normal construction schedule, Woodhaven will proceed with
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construction of this interceptor sewer in an expeditious manner upon

receipt of a written demand from Olympia to Woodhaven ^iven in

accordance with subsection 19.1.

12.6 Qlympia to Guarantee Cost

In the event Woodhaven is under demand from Olympia to

construct Interceptor X (or such portion of the Barclay Brook - Fly Brook

- Matchaponix Interceptor system as remains uncompleted at that time)

Olympia will deposit with the "Escrow Agent" concurrent with the

demand, a "Bank Letter of Credit", as defined in subsection 19.5, in favor

of the "Escrow Agent" in the amount of one hundred twenty-five percent

(125%) of the Consulting Design Engineer's preliminary estimated "Project

Cost" of constructing Sewer Interceptor X or the said uncompleted

portion thereof.

12.7 Qlympia to Make Progress Payments

If Woodhaven proceeds under the demand of subsection 12.5,

Olympia will pay Progress Construction Draws to Woodhaven for con-

struction of the Sewer Interceptor X (or uncompleted portion thereof),

which construction draws will be due and payable upon presentation of the

Consulting Design Engineer's Certificate of Construction Progress Pay-

ment.

12.8 Failure to Pay

In the event any Certificate of Construction Progress Payment,

referred to in subsection 12.7, remains unpaid for more than forty-five

(45) days, Woodhaven may present such claim for payment to the "Escrow

Agent" who shall draw against the "Bank Letter of Credit", referred to in
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.subsection 12.6, pay the account rind subsequently advise Olympia, in

accordance with subsection 19.1, of the action taken in this regard.

12.9 Ulympia to Hold Title

In the event Olympia pays the "Project Cost" of constructing

Sewer Interceptor X, or uncompleted portion thereof, Woodhaven shall

execute and deliver to Olympia, at the time of the final Progress

Construction Draw as provided in subsection 12.7, an instrument, in

recordable form, which:

grants to Olympia an easement, in perpetuity (but subject to
defeasance, as set forth in paragraph (b) of this subsection) over
that portion of Woodhaven's land upon which Sewer Interceptor
X has been constructed for the purpose of vesting in Oiympia
the right to use Sewer Interceptor X to the exclusion of
Woodhaven; and

provides that upon payment to Olympia of the "Project Cost" of
construction of Sewer Interceptor X (or said uncompleted
portion thereof) without mark-up but including "Imputed In-
terest" the easement granted to Olympia shall, without further
action by any Party hereto, shall revert to Woodhaven and shall
terminate and cease to be of any further force and effect; and

Olympia shall, upon receipt of the payment set forth in
paragraph (b) of this subsection, deliver an instrument, in
recordable form, which serves to confirm that the easement
granted in paragraph (a) of this subsection has been terminated
and ceases to be of any further force and effect.

12.10 Woodhaven May Withhold Connection

Notwithstanding the provisions of subsections 12.1 and 12.2 in

addition to any other legal remedy, Woodhaven shall have the right to

withhold conveyance of the title to that portion of the easement for

Interceptor X that is subject of the demand, referred to in subsection

12.5, and to deny Olympia connection to Sewer Interceptor X, as

provided in subsection 12.3, unless and until:
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Olympia has paid Woodhaven the full "Project Cost" tor Sewer
Interceptor X (or said uncompleted portion thereof), in the
event Woodhaven proceeds with the construe! ion ol Sewer
Interceptor X under demand lrom Olympia.

for purposes of this subsection any offsets taken by Olympia
pursuant to subsection 11.8 shall be deemed to be payments to
Woodhaven.

Woodhaven to Reimburse Olympia

Notwithstanding any other provision contained herein, Wood-

haven shall reimburse Olympia fop the "Project Cost" of constructing

Sewer Interceptor X (including "Imputed Interest") in the event that Sewer

Interceptor X (or uncompleted portion thereof) is constructed under

demand pursuant to subsection 12.5, within ten (10) years after the

construction of that portion of Sewer Interceptor X that is subject of the

demand is completed, which completion date shall be deemed to be the

date of the final Certificate of Construction Progress Payment as issued

by the Consulting Design Engineer for construction of Interceptor X, or

upon connection of the first Woodhaven "Sewer Connection" to Interceptor

X, whichever shall occur first.

13. AMENDED REGULATIONS AND FEES

13.1 Present Rules and Regulations

The Sewerage Authority's current Rules and Regulations

(Schedule F) require applications to be submitted and fees to be paid for

sewer service as follows:

(a) submission of an application for Preliminary Approval and
payment of a filing fee of ten dollars ($10.00) per unit;

(b) submission of an application for "Tentative Approval" and
payment of a design review fee equal to 2% of the estimated
cost of construction, as approved by the Authority's engineer;
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