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o1, ,"Introductioﬁi

| ‘The Township of Piscataway has filed with this Court a "Post .

Trial Memorandum® which purports to comment upoh "An Analysis of
“the Fréehold'TOWnship Mount Laurel Settlement Proposal: The Problem

Zof Féir Share Credits" (hereinafter Freehold Répor%), authored by

-;p}aintiffs' expert witness in this case, Alan Mallach. This rebort
was prepared and filed with the Court in the context of Mr.
Mallach's appointment by the Court as its expert in American

- Planned Communities v. Township of Freehold -- a case in which

Freehold submitted to the Court a proposal to settle without the

extensive and protracted litigation which has trahspired in the

matter sub judice between plaintiffs and The Township of Piscataway
since 1974. | |

Despite the exténsive history‘of this litigation and the
deficiencies of the Qrdinancesxof the Township, defendants contend
vthey are eﬁtit]éd to "credits“, "modifications" and "adjusﬁments“

to reduce, and'in‘fact abolish, their obligation to provide low and

moderate income housing under Mount Laurel. These assertions are

,allegedly based on the Freehold Report.1 ~This brief and Mr.,

ek dehhddhd.

While the Court granted the ‘Township of Piscataway perm15510n to
respond to the Freehold Report, plaintiffs submit it is too late
for Piscataway to attempt to reopen the record and make additional
factual assertions by means of the vehicle of a post-trial
memorandu However, given the nature of the factual contentions
made by P scataway, plaintiffs have had no alternative but to file
- the Affidavit of Mr. Mallach and to affirmatively respond to the
matters raised by defendants 1n this Memorandum.

|
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“Mallach's affidavit'wfll show*thatwdefendants‘have-ndt'metwtheir

;burden of estab11sh1ng ent1t1ement to such reduct1ons. The

~deductions sought by defendants are not accurately premised on the

Freehold Report, proper p1ann1ng con51derat1ons, or the evidence in
the record of th]S 11t1gat1on )

For ease of cpns1derat1on by thé Court, this Memorandum will
follow the order’and:format utilized by‘the Township of Piscataway
and comment upon each issuebraised seriatim. |

'»Ii.- Credits

(A) 2400 Garden Apartments and 1200 Single Family
Residences

- In the Fréehdld Report,“Mr. Mallach specifies that a "unit

which can count as a credit toward a community's fair share

obligation is one which can legitimately substitute for a unit that

would otherwise be pkovided tnrough that community's Mount Laurel

conpliance program * (FR, p. 2)(emphasis added) He stfesses that
a net increment in the hou51ng stock must result. (FR, p.5). This
net increment in the pool of sound hous1ng available to the lower
1ncome popu]at1on can result e1th9r by new construction, by
frehab111tat10n of a substandard unit current1y occupied by a lower
income housghold, or at leastgjn theory,-through the filtering

process, i.e., when a household moves from a substandard unit into
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;Qa sound unit“ggt=previOuSIy'ayailable'to ]owerfincome'households.
(FR, p.5). SRR

Mr. Mallach concludes that the most obvious 1eg1t1mate credit
is for hous1ng constructed or rehabilitated within a commun1ty
since 1980, the date of the census data which is used to calculate
fair share. (FR, 5.8).,-Signiticant1y, nowhere in its Memorandum
does the Township of PiscataWay contend that the 2400 garden |
>apartments orAtheilqu single family residences for which it seeks
a "credit" were constructed or rehabilitated subsequent to the 1980
cut-off’date.e‘More:ioportaotly, there is no such evidence intthe'
lrecofd. As Mr._MalIaeh's.affidavit shows, no multifamily units
have‘beenAconstructeo in Piseataway since 1970. (Aff. Para. 12(b),
p.7). . | | .
| With respect to housing constructed prior to 1980, Mr. Mallach
determines that an award of credit must be grounded on the premise
that filtering does‘contribute to meeting those housing needs.
Only if f11ter1ng ex1sts and 1s a s1gn1f1cant factor, can one
assume that a un1t becom1ng avax?ab]e in a pre- 1980 hous1ng project
~is part of a process resu1t1ng in a net increment to the lower
fg1ncome houswng stock (FR pps. 9- 10) : It most be underscored that

he spec1f1ca11y states in the Report that' “The4Simp1evexisteﬁce'

of a_potent1a1]x affOrdable unit, therefore, is not of great
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significance." (Id. at p. 10) (emphasis added). It is, at best,

‘only to the purported existencejdf such units that the Township of
éPfscaféwéy's'contentions rélate. The standards which Mr. Mé]jaéh
viﬁdicétes must be demonstratéd by the Township have not beén}met:
o (1)  Becomes available during the fair sharé period; -
(2) Is occdpjed;uwhen it becomes available, by a ldwer
income household, who is spending no more than an
appropriate~share of its income to live in that unit;
and- |
‘(3) Exists within a market in which additional units
affordable‘tq-lowek income households are being
simu]taneouslyimade available through informal
increments to the housing stock after 1980
(FR, p. 10). | |
Tﬁe'Township of Piscatawéy‘merely states in its Memorandum in
a conc]usory fashion: "Nearly 4,000Hgarden apartment units exist
within the’township,.pot less than 2,400 of which are currently
.affordable by moderate income hquseho]ds. These affordable units
are subsfantially occupied By Tower income households; ..." (DM,
"~ p.3). As Mr. Mallach indicates in his Affidavit, 1980 Census data
  does‘not:supp6ft fhig unsﬁBStanffatedAblanket statemenf'hor'doesf

the record in this case. (Aff. Para.8, p. 4-5); Moreover, the



“defendant does not allude to, let alone establish, any of the
~criteria (1), (2) and (3) set forth above. It is to be noted that
*Mr.~Ma]1ach'expressed a serious question aboutmallowing credfts for

5p?e-1980'private market affordable housing in the Freehold Report.

"(FR, p.10). eHe found'such a credit to be an "inherently'unstable"
‘solution to Tower ihcome housing ﬁeeds even if the criteria were
‘j-estab1xshed (wh1ch 1n th1s case have not been estab]1shed) in the
~absence of means to ensure cont1nued lower income affordab111ty or
-occupancy. Mr,‘Ma]Iach, in h1$_Aff1dav1t (Para. 8, p. 4-5) clearly
inditates thdt/thelexistence of a rent levelling_ordinance in
*Piscataway does'ﬁot provide-the requisite assurances. Accordingly,
since the defendant has not satisfied any of the bases outlined in

the Freehold Report, cred1t for the garden apartments should be

disallowed by the Court. It is to be noted that no credits for
such units were recommendee by‘Mr. Mallach in Freehold.

.The same s1tuat1on 1s ‘true for the 1, 200 single fam11y un1ts"
;wh1ch defendants c1a1m as a cred1t. Agayn, only an assertion is
made that: "Approx1mately 1,200 single family residences in the
Township are effordable‘by 1ew'income households" (DM, p. 3),

: w1thout any evidence provided whether these un1ts are pre- or post-
1980 un1ts. Even more 51gn1f1cant1y, if post 1980 un1ts, there has

been no ev1dence to show whether these un1ts are (a) available for
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fpurchase at the present; (b) would be affordable, if available, or
(c)‘ﬁould‘be purchased byllower income households assuming such
affordabi?ity._ Tﬁisrprovides another instance where the data
supplied fnerf Ma11ach's affidavit (Aff. Para. 9, p. 5) leads to
the opbbsite cénC1ﬁsion As a resulf the 1 ZbO‘single family

‘residences a]so prov1de no basws for a credit against the fa1r

share of P1scataway

_B; Group Quarters

The Freehold Report prov1des no Just1f1cat1on for defendants'

to allege that credit should be accorded for dormitories, single
student apartmentsrand'family housing units of Rutgers University
(DM, p.é). In point of fact, the Report érgue§ against the
application of éredits for such a purpose:

"Although they are a part of the population, there

are good reasons for excluding the institutional pop-
ulation from the fair share calculation, as was done in
the Warren methodology. They are, for the most part,
dependent for a substantial part of their survival, not
only their shelter, on others, and in most cases some

form of public entity. Furthermore, their accommodations
are not provided (as a general rule) through a marketplace
-process, but through the intervention of public or private
nonprofit entities. Part1cular1y to the extent that they
are public facilities, it is likely that the provision of

. such institutional facilities as indicated above has not

been significantly affected by municipal exclus1onary
~zoning or other land use practices, which is the issue at
the core of the Mount Laurel decision, which in turn is
the starting point of this entire discussion. (Footnote
omitted). The fundamental inconsistency between the
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notion of credits in this area and the essence of the fair
share obligation becomes apparent if one bears in mind the
underlying principle behind the granting of credits;
namely, whether the unit in question can readily be

+ substituted for a unit in the commun1ty s Mount Laurel

. comp11ance package.” (FR, p. 11)

The record of the trial of this matter prov1des the data in
support of plaintiffs' pos1t1on-that such group quarters do not
constitute houswng for purposes of fair share methodo}ogy or the
census of hous1ng

However, the record does not reflect an admission by Mr.

Mallach or the plaintiffs that "p]ainfiffsvdid accede to a credit
to Piscataway's fair share number, representing the 348 family
units ..." as as;erted by defendants. Mr. Mallach, who testified
‘as to this issue states:

[w]hxle acknow]edg1ng that these units might

be considered fair share credits, plaintiffs

noted that no evidence was submitted as to the

extent to which these units were indeed occupied by :
lower income households, so that no basis was offered to
determine how many, if any, of the 348 units should
indeed be cons1dered fa1r share cred1ts. (Aff., Para.
7, p. 3-4).

In the absence of such'eVidence in the record, no- factual
basis exists for the Court to-éonclude the 348 units are to be
. credited against the fair share of Piscataway.

C. 20% Vacant Land Factor

While defendants place their contention regarding the 20%

faCtor under the subheading of "credits", they seek to have the
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Court totally disregard application of this factor on the groun&s
that since Piscataway has 1nsuff1c1ent vacant developable land its
-application 1s "1nappropr1ate.". (DM, p.3). ‘The 20% vacant. 1and
“factor was estabszhed by th1s Court in AMG as a part of the
'methodology and thus serves as an 1ntegra1 e]ement in its
'1mp1ementat1on. Such a wholesale e11m1nat1on of a crucial part of
the established methodo]ogy_shou]d not be accomplished absent
objecti?e evidence in,thé~record which directly provides a basis as
to support a deviafion'of this nature. Again, a dearth of evidence
e*iStsvin the record ﬁp.spécifica]]y support the necessity of a

- modification of'this‘mégnitude to the fOrmu]a, énd defendants cite
none in their Memorandum.- (See Mr. Mallach's Affidavit, Para. 4
through 6, p. 2-3). 

III1. Modifications

- The defendants argue that the Court should apply the
modification of the methodology adopted by Judge Skillman in the

. Countryside Properties, et al. v. Mayor and Counéi] of the Borough

of Ringwood, et al. decision. That modification consists of

- altering the method‘of'detérmfning'the presenthand indigenous néed
more accurately fo refTect‘fn a different way the percentage of
substandard.housing tﬁat.isAactua]1y occupied by 10Wer income
.‘hOUSehO]dS,(FR, p.21).'fContrary to the defendants' assertions, Mr.

~Mallach‘invhis report regarding Freehold Township, did not "clearly
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;suggest that this modification be adbﬁted by ‘the Court" (DM, p.4).
“Mr. Ma]]aéh'stressed in his attached affidavit that the
<m6dif{cation should not be adopted without first making a full "
‘evaluation and comparison of the a1ternative'methbdo]bgies.‘_(See
Affidavit, para. 10, p.5.) Even if the Court agrees with the
‘defendants' contention that the 82% assumption (82% of substandard
housing is occupied by lower income households) is invalid, the_
Court would be i]T-advised.fd'adopt an alternative percentage' |
fiéuréfwithout first conducting a full evaluation and comparisdn of
theAmefﬁodo]ogies. Also, the Céurt should require the defendants
~to show both why the 82% figure is invalid as applied to it and
what the bercentage figufe should be. It should be noted that the
defendants failed to raise this issue at either the frial or the
vacant land hearing. The defeﬁdants should not be permitted to
raise an issué after the trial has run jts course. Moreover, even
if this "modification" were to be uti]ized, Piscataway stfll is a
long way from meeting its fair share.

IVv. AdJustments to Fair Share Other Than Credits

First, it shou]d be noted that the adjustment section of the

< Freehold Report, upon which the defendants rely, was prepared by

‘Mr. Mallach pursuant to a proposed settlement of the litigation in
that matter;  The onTy_adjustments recommended in the Report

concern adjustments awarded in consideration of Freehold Township's
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- good faith efforts to bring about a settlement and achieve

+Qo}untary compliance in the'face of Mount Laurel ]itigation. That
~was the context in which Mr, Ma11ach's report was written and it

‘wﬂu]d be misleading to contend that the character of the instant

matter approximateé»the'context within which the Fféehold Report

was produced.

As the Freeho]d Report 1nd1cates, there are potent1a1]y two

areas of adaustment that ex1st° The first concerns an-adjustment

“for the past non exc]usuonary performance of a community. The

second potent1a1 tr1gger of an adaustment is cooperat1ve and non-

*obstruct1onlst behav1or on the part of a commun1ty in the form of

efforts to achieve a negotiated settlement of the litigation and

compliance with the constitutional mandate of Mount Laurel. Both

.0of these serve the salutary public policy of encouraging voluntary

compliance with the requirements of Mount Laurel.

A. Adjustment For Past'Performance

1. The Past Performance of Piscataway

"The municipal obligation to provide a realistic opportunity

“for 1ow and moderate income hous1ng is not satisfied by a good

faith attempt The - hou51ng opportun1ty pr0v1ded must, in fact, be»

'.the substantial equ1va1ent of the fair share." Southern Burlington

County NAACP, et al. wv. Townsh1p of Mount Laure}, 92 N.J. 158, 219

(1983) [hereinafter "Mount Laurel II"]. "“Good or bad faith ...
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[is] irTE]evant.Pv'jﬁ;» In order to makexthat'determiﬁation,-a
~court should Took objectively at whether or not-a~"municipa1ity'has
~in fact providedia‘féalistic opportunity for construction of low
.and moderate incdme;ﬁousing.“._Whére the court does not find

evidence of such an.opportunity, the municipality has failed to .

~satisfy its Mount Laurel obligation. Id. at 221.

A municipality attempting to prove its satisfactionm of a fair
share obligation, dr‘éﬁtempting to justify its failure has the
 burden of proof by a preponderance of the evidénce. A "définfte
presentation of faéis" must be made on the part’of a defendant- .
~municipa1ity.". lg. at“223. . Defendanf Piscataway has not met thﬁs

burden.

Chief Justice Wilentz's introduction to Mount Laurel II

explicitly states the thrust of the decision: "fo provide a
realistic opportunity for housing, not litigation." . Id. at 200.
The experiences of the plaintiff in its dealings with Piscataway
have been precisely ihe opposite of thé goal referred to by the
Chief dJdustice. vNot[bnTy has the Township of Piscatéway been a
“defendant in thistcé%e for‘é]even years, but itvhas continued to

generate litigation;Qrather than work towards compliance with the

precepts of Mount Laurel.

Urban League v. Cartefet.was brought eleven years ago by.thé

Nétiona]‘Committee Against Discrimination in Housing, challenging
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‘the zoning ordinances of 23 of the ZSVﬁuniCipalies in Middlesex
~ “County. ADuring the first trial, a majority of the cases were
}settled, or it wastdetérmined that a fair share obligation did not
}éxiét;‘ Id. at 343-45;"Piscataway Township was ohe of the 23
~municipalities included in that initia1 litigation. Eleven years
;1ater, the opportuhity for affordab]e housing remains unmet in |
‘Piscataway. - P |
Piscataway has continued to irgué that their fair.shareihas
}been satisfied, and to contend that their zoning ordinances. o
wéff@ufficient. Tﬁesé arguments were rejected as far_backvas Judge
“Furman's decision in 1976. | |
The tfia1 coﬁrt concluded that an unmef need for lower income
housing ekisted in Midd1esex’County; and that the exclusionary
practices of the qefendant municipalities was largely responsible .
for that unmet need. Id. at 343.
In particular, Piscatawéy's exclusionary ordinances int]uﬂed:
1. sévere_restricfions on mobile homes;
2. restrictions on multi-family housing; )
3. restrictions not nécesséry‘fdr hea1thvand safety,
or,required by good planning practices;
‘4; the°1iﬁitation:of épartments, efficiencies and
'one*bedrooﬁtunits; i1g.at 344,

Judge FUrman found that the zoning practices of Piscataway
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were in violation of Mount Laurel, and ordered that the Township

take affirmative steps to,encburage‘the construction of lower

income housing “?Such'Steps couId be accomplished by uti]izing

‘mandatory set as1des and dens1ty bonuses, and pursu1ng federa] and

“state housing subsidies. Id.

: Piscataway; along with six other municipalities, appealed

-Judge Furman's decision. The Appellate Division‘revérséd the trial

- . court's Ofder, finding that the "region" utilized by the trial

court waslerroneous. 170 N.J. Super.‘461 (1979). Mount Laurel If
reversed the Appe1Tate Division's decision remanding to the trial

court for further proceedings'regarding regional definition,

regional need, establishment of fair share number, and revision of

various ordinances. Mount Laurel II, 92 N.J. at 349.

Plaintiffs have sought'and been granted restraints against the

Township, preventing it from using up its developable land.

Restraining Orders were issued against the Township of Piscataway

on May 7, 1984, June 26, 1984, November 5, 1984, and December 11,

1984. Each request for restraints was 1nst1tuted to prevent

P1scataway from v101at1ng 1ts const1tut1ona] ob11gat1on to. prov1de

~realistic opportun1t1es for the construction of low and moderate

income hous1ng Each was brought aga1nst the Townsh1p because of
its 1ns1stence on grant1ng approva]s for development desp1te the

constraints imposed by its lack of vacant land. The p1a1nt1ffs




“have contihuously been in a position of potentially suffering

" jrreparable fnjury’and it has only been through the issuance of

restraints by'this Court that the status quo has been maintained.

It is to be noted that Piscataway's inter]octtory appeal with
respect to the restraints was,refuséd by the ﬁppe]late Division and
the Subremé»Court. | |

f-Deféndantsi_Memorandum reflects a,fair;share number of 3,744
units bfviow ahd.moderate income housing:fo} Piscataﬁay by app]yiﬁg

the AMG methodology (AMG Realty Company,’et al. v. Township of

Warren; Docket Nos. L-23277-8 PW and L-67820-80 PW (July 16, 1984).

The AMG methodo]ogy was held to apply to the Urban League case in
the Court's Letter Opinion of July 27, 1984. |
There has been anvextraordinary growth rate in Piscataﬁay in
‘“the past decade in both employment and rateables. Between 1972 and
.1982, 16,761 jobs were added to employment stock, while during the
period of‘iQ?O to 1980, only 2,234 housing units weré added. Id.
- During this period Iarge amounts of land have been deve?qped, and
substantial tland ﬁas become unsuitab]e'for reéidential development
as a result of its proximity to adjacent non-residential
‘ deve]opmentg_ (Ma]]agh Affjdavit; 5/1/84, para. 5).
Désﬁfté”ité.aséérfiéﬁé‘théi it isiunéb]e‘to meét its‘fafr v
share obTigatidn, Piscataway'has provided opportunities fbr o

‘commercial and office development, exacerbating the need for
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affordable housing, yet providing none. The Township's growth
wpolicy reflects the cavalier attitude of the township's governing

body and its planning board tdward its Mount Laurel obligations.

Moreover,Piscataway has’hot made sincere attempts'to reviee
its zoning Ordinances‘to guarahtee rea]isticAhousing opportunities
for lTow and moderate income households.

The only attempts by the Towhship to amend its zonfhg
ofdinancesewere made in 1978 when it established a planned
residential development zoﬁe (Ordinance No.v78-27)'and enacted
another ordinance to regulate the new land use -- a Planned
Residential Development Ordinance (Ordinance No. 78-28). Neither

Satisfies the kequirements of Mount Laurel II.

In order to provide a "realistic opportunity" for the
development of low and moderate income housing, municipal
ordinances must include a mandatory set-aside. Id. at 267. (See

~A. Mallach, "Expert Report on Mount Laurel II Issues," prepared

12/83 - Sections A & B,:[hereinafter "Expert Report"].)

A density bonus has been available fn Piscataway since 1978;
‘but it is inadequate. Its‘applfcation depends upon a fluctuating,-'
and often scarce supp]y of Federa] and State housing subs1d1es. Id.
at 263. The dens1ty bonuses are ava11ab1e if 1ow or moderate B
~income hous1ng plans are 1nc1uded in planned residential zones;_nlt

does not" prov1de an assurance that the Townshlp will be able to -



‘meet its obligation to fulfill those housing needs. Id. at 217.
A number of other major flaws still exist in the Piscataway

fTownship ordinancés,~inter alja:

T. They fail to pfovide resale or rental price
.controls to ensure that housing continues to
be affordable to low and moderate income households.
2. There‘are no phasing-in requirements for Tow and
moderate income units to balance developments.
© 3. There are no pfdvisions:for flexibility regarding°
" residential mik, non-residential and open spaée
requireménts, and plan modifications.
!4.4-The maximum gross density of eight‘units per acre is
inconsistent with maximum gross densities for
towhhousés, garden‘apartments or other tybes of

multifamily residential development. ("Expert Report",

supra, paras. A & B, p. B2 & B3).
Another significant issue is the modest number of acres
presently zoned for p]anned residential development P1scataway s

" Fair Share Housxng Study, prepared in May of 1983 by the P1scataway

@ Townsh1p D1v1s1on of P]ann1ng and Deve]opment, 1dent1f1ed only 164
acres for PRD P]a1nt1ff S, expert Alan Ma]lach, 1n h1s December

1983 Expert Report on Mount Laure] 1I Issues 1n ‘Urban League of :

" Greater New Brunsw1ck v, Borough of Carteret, et a!., ca]cuiated
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that only 492 units of wa and moderate %ncome-housing could result
.'from so few acres. ("Expert Report", p. B3). This number is only a
fractioﬁ 6f Piscataway's fair shafe”obligatioh.

| The municipal ordinances in Piscataway alsd_cohtaiﬁ provisiohs
-that go beyoﬁd the Township's need to protéct health énd_safety,
and are 6150 excessiye]y cost-generating. ‘Illustrative are the
requirements that PRDs contain a minimum of 30 contiguods acres

(New Jersey Municipal Land Use Law requires only a 5-acre -
*hfnimum. N.J.S.A; 40:550—6);' buffers and screens be installed
~along the entire perimeter of land tracts; an Environmental Impact
?Assésshent be prepared for each tract regardless of whether areas
are c]assified as environmentally sensitive; preparatibn of'aﬁ
Educational Impact Statement which is an unnecessary expense of

dubious value, and should be deleted, etc. (See generally, "Expert

Report," supra, para. C, p. B3 to B5.)

Piscataway's zoning ordinances also'prohibit the development
of mobile home parks, a measure which may be necessary for‘the
Township to satisfy its Mount Laurel obligation. See 92 N.J. at
275.

2. Piscataway's Claim_for an Adjustmént Based on

Past Performance

The defendants purport to base their argument for such an

adjustment on Mr. Mallach's treatment of the subject in his



ﬁFféehQId Report. fUpon.carefu1 Strutiny, however, oné is able to
‘detect é rather b]atant manipulation of thevané1ysis by the
defendants. First, the defendants note that Mr. Mallach's Report
cites three different factors‘thét'shQUTd be considered in
determining whether an adjustment should be granted at all, and i%
'so, to what degree. The factors as contained in the Mallach Report
are as follows:
| '(l) - The extent to which the‘past performance has created
~units within the éommunity which can be shown to be |
available at present to Tower fndome housého]ds, or will
become available during ‘the fair share period under
cdnsiderafion. | |
(2) The extent to which the past performance was a
conscious or deiibe}ate response by the community to the

constitutional mandate set forth in Mount Laurel in 1975

-and in Oakyood at Madispn, Inc. v. Twp. of Madison, 72
N.J. 481 (1977). (Footnote omitted).
(3) The extent to which the past performaﬁce_for which
“an ddjustmenﬁ was sought waé indeed extraordinary. (FR,
p.15) - |
o Frdﬁ'the-plain-1anguagejof'thevReport, it seehS41qgica1
that each of the above factqré was intended to be applied

to the pakticular element of past perfdrmance offered by
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ca-municipality as’grbunds‘forfawarding.én adjﬁstment in

its fair share 6b1igation. The defendants chose not to follow
rtﬁis ]oQica} appfqach;“h0wevér.’iInstead, Piscataway's past
.performahce is diséussed somewhat haphaéard]y;,the defendants

“ neg]ect'tp apply géch factor‘to ihe pérticu1ar element of past
pekformancé.,In cbntrast, we will evaluate each of the

elements of past'performance'suggested,by the defendants as
warranting édjustments.'

o First, the defendants note the existence w1th1n Piscataway of
2,400 garden apartment un1ts, 1, 200 ex1st1ng single family units
and 348 student fam1Jy housing units. (D.M., p.6) It should be
noted thét there has been‘some‘disagfeement as to the current
affordability level of these units (especially»the single family
units), not to mention their prospective affordability considering
the possibility of‘;onversion and the relative dearth of effective
rent control and inCOﬁe qualification provisions. (See Affidavit,
paras. 7 through 9, p..3-5.) The student family housing cited by

the defendants should not be considered within the Mount Laurel -

context because it is institufional in nature. (See discussion,
supra p. 7 8.) | /

But, these conszderat1ons as1de, before an adaustment can be
'ﬂawarded as recogn1t1on}for these e]ements_of past performance, the

eTements should be evaluated in 1ight of the other two factors of
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“the three noted by Mr. Mallach. The second factor has to do with
the extent'to'which the past performance under consideration was a
“conscious or deliberate action taken by the municipality in

‘recognition of its'constitutiona].obligation as construed in Mount

“Laurel I (1975) and Oakwood at Madison (1977). A1l of the garden
‘apartment unips cited by the defendants were constructed well

before the Mount Laurel I decision. The‘sing]e family units

referred to by the defendants were not the result of any deliberate:

response to MoﬁntvLaurel I. The student housing‘cited by
defendants is not even relevant under this factor because its
creation was the result of actions taken by an independent ehtity,
Rutgers University, and not those of Piscataway Township. And

Piscataway tried to keep it out. See, Rutgers v. Piluso, 60 N.J.

142 (1972).

The third factor is the extraordinariness of the performance.
- Even if these units had been the result of Piscataway's response to

its Mount Laurel obligafion, which they c1ear1y were not, it would

be a rather strained afgument to claim that this kind of kesponse_
was somehbw éxtraordinary. With regafd to the gaﬁden apartments,
as Mr.:MéITach noted, "many, even most, suburban municipa1itfes
have Apbroved at least some multifamily housing.""(FR,»pf 15)
(emphasis in original). a -

The defendants also note the fact that Piscataway has a median
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incohe~mu1tip]ier.of 1.02 (i.e., median income of Piscataway is
102% of the regional median) It is not reasonable to assume that
Mr. Mallach meant to imply in his Report that because a
“mun1c1pa11ty is. near the regional median income level the
municipality can be deemed to have gone out of its way to providé
lower income houéing. The median income 1éVe1 of axcommunity is a
resuit;‘fpr the most part, of historica1<pattérns~that developed

well before the Mount Laurel era. (See Affidavit, para. 11, p. 6.)

A town that possesses a median income level substantially below the
regional median might be able to argue that that has some facial |
significance with regard to its commitment to providing affordable
hbusing;" However, given that Piscataway's median income level is
not substantia]]y'beldw, but is, rather, above the regfonaT median,
the defendants are in any case not in a.positioﬁ to make such an
argument. (Id.) |

‘The defendants make a number of assertions regarding zoning

2

-and rezoning undertaken in Piscataway. Unfortunately; and

kkkkkkkhkkkhhkhkkkkdh

2"P1scataway has voluntarily rezoned substantial acreage to

agcommodate hundreds of anticipated Mount Laurel units." (DM, p.
6
"Prior to Mount Laurel I, Piscataway had zoned hundreds of acres to
permit ‘the construction of high density (15 units to the acre)

r§s1dent1a1 development in several areas of the township." (DM, p.
7 ,
"[IIn direct response to Mount Laurel I, substantial tracts of land
formerly zoned for residential development were rezoned to permit
residential deve]opment at higher densities, and substant1a1
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‘.1fnexpliCab1y, the~defendants fail in each case“toVSpecify the
particular zoning ordinance or ordinances to which they refer. The
only initiative taken by Piscataway in the way of zoning to meet

its Mount Laurel obligation thaf could arguably be of any

significance has been the amendment of its ordinances to establish
"Planned Res1dent1a1 Development Zones" (PRDs)
Ordinance number 78-28 was enacted in 1978 to estab11sh the
- .PRD zones. As poxntedrout in Mr. Ma]]ach s "Expert Report" of
JlDecember 1983, (see, prev1ous discussion, sugra, p. 16-17), these
ord1nances are fraught with inadequacies: They do not 1nclude a
mandatory set-as1de; they do not provide for resale or rental price
controls to ensure that units continue to be affordable; they do
not require the construction of low and moderate income units with
“the balance of the development; they do not provide sufficient
flexibility in terms of residential mix, non-residential and open
space requirements and plan modifications. ("Expert Report", p.
B2). Mr. Mallach noted that even if the entire PRD zone
were available for high density residentié1
~development and, assuming a 20% mandatory
‘set-aside and an average gross density of
15 units per acre, this amount of land
could accommodate only 492 units of low and
moderate income housing. ("Expert Report", p. B3).

This would fall far short 6f Piscatéway‘s fair shafe obligation.

'****************** :
acreage was rezoned to perm1t housing at a dens1ty of 10 units to
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The ‘defendants, by their vague references, may have also
intended to offer their "RM" (multifamily residential) zoning for
consideration. Mr. Mallach has noted that:
The Township's present and proposed RM ...
zones appear to be largely developed
and designed.to reflect existing garden apartments.
In that event they would not be relevant to the ‘
satisfaction of the Township's fair share obligation.
- If the Township includes the RM zone as part of its
fair share remedy, the provisions. governing
this district which contain a number of cost-
generating features would have to be deleted or
modified. ("Expert Report", p. B1l, n.1).
It would appear that most bf»fhe units in the RM zone were built
prior to 1980. The RM zone ordinances make no provision at all for
Tower and moderate income housing.
Neither of these zoning ordinances fare very well when

measured by the three factor test recommended in Mr. Mallach's

Freehold Report. First, neither can be said to have created to any
significant degree units within the community that can be shown to
be available at present or in the immediate future to lower income
households. As noted above, even under the most generous
extrapolation, the PRD zoning with its voluntary density bonus
could be counted on for only a mérgina1 total. The RM zone, as

" noted a}so,vfor.the‘most part representsvthe already existing

garden apartment stock_ahd'thus, without more, are not relevant for

de e e ook o o o ok ok ok e ok

the acre." (DM, p. 7).
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‘fﬁe‘satisfaction~0f”PiScataway's fair share obligation.
Second, while the defendants might reasonably afgue that this

zoning was in some way a deliberate response to its Mount lLaurel

obligation, OneAcould not crédibly‘argue that these were sincere
initiatives intended to fulfill the municipality's obligation to
prov{de-a realfstic opportunfty for the constructhn of low and
moderate income houSing.v An.objective assessment of this zoning
.would compel tthCOnc1usion thaf this wds, to be sure; a
"deIiberate‘responsé'by the community"; however, it was a response
- not to carry out its constitutional duty, but to create a mere
il]ﬁsion of compliance.

| 'Third, since_ﬁeither of fhe zoning actions takehréan be said

to have moved Piscataway in any significant way from the statu

quo -- these ordinances cannot be said to represent extraordinary

initiatives on the part of the municipality.

The defendantsvcontend that in direct responsé to Mqunt Laurel
I1I they commissioned fa fair housing analysis," which resulted in
the}rezonihg of one additional site for high density residential
'de&eTopment.' This action, as the defendants acknowledge, (DM, p.

7)., was not taken in reSponsevto Mount Laurel I or Oakwood at

Madison, but rather, in response to Mount Laurel II. Thus, under
‘the second factor in the analysis it would not merit consideratioh_

fér an adjustment. Significantly, the Report to which the
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.~ .defendants apparently refer is that prepared by the defendants'

. expert, Lester Nebenzahl, in the context of this very litigation,
-and thustanhot°be'1ooked upon as being the kind of unilateral and

ﬂse1f1ess action that the defendants'attempt,to imp1y,

Finally, the defendants‘draw attention to the fact that the

percentage of~renta1 housing within Piscataway is substantial. (DM,
'pp. 7-8) As Mr. Mallach points out in his Affidavit, this'leveT
is not extraordinary'for thelregion; four of the other niné}

similarly situated townships in Middlesex County are comparable to

or greater than Piscataway in terms of their percentage of rental
housing. (See Affidavit, para. 12, p. 7-8.) Again, as has been

noted, (supra, p. 21), most of Piscataway's rental housing was

: created well before the Mount Laurel I decision -- and, therefore,.

was not a response to the Mount Laurel mandate. Also, as noted

previously, there are serious questions regarding the affordability
of this housing in Piscataway. (See Affidavit, para. 8, p. 3-4.)
Adjustments for Voluntary Settlement | |

As Mr, Mallach noted in his Report,.“[t]here are stroﬁg public

:po]icy'arguments in support of offering incentives for settlement."

.A(FR p. 16). Mr. Mallach lays out three different po1nts at which

voluntary compliance can be deemed to have begun:
(1) A settlement which is negot1ated only after an

an extended period of pretrial preparation, or even after




}the beginning of trial (the'distinctidn is not considered
of great substantive weight);

(2) A sett1ement where negotiations begin expeditious]yvy'
after a suit has been filed, before any substantial
pretrial activity has'taken place, and where a settlement
is also féached expeditiously; and

(3) A community has enacted a program of voluntary

compliance with Mount Laurel, without any lawsuit havihg
been filed, and seeks.gourt'approval in order to have.a
formal determination of its fair share obligation, and
to obtain the}six-year-period of repose offered in Mount

‘Laurel II. (FR, p. 17)

The defendants' conduct in this matter cannot be said to
‘correspond to any of these threshold levels of compliance. As Mr.
Mal]ach hés indicated in his affidavit the defendants have
"rebuffed every effort to settle this litigation." (Affidavit,

para. 13, p. 8). It bears repeatihg that the Freehon Report, from

which the defendants attempt to wring their arguments, was produced
“in the context of a settlement. Like Freehold, six of the eight
. remaining original defendants to this 1itigation have reached_at

“least partial settlement with the Urban League plaintiffs without

~the need for continued adversary broceedings. Those sett]ements-

~

involved a yariety of arrangements negotiated between themselves
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~and plaintiffs so as to reaSbnab]y resolve the municipalities'

‘Mount Laurel obligations. Piscataway made no such efforts; on the
,contrary, they ﬁéVe fought the impositioh of a fair share for the

" better part of a decadé. The defendants should not benefitjfrom‘
iheir'recalcitrancy. »

The defehdants argue that in 1976 "the court concluded that
Piscataway héd-fuI}y.met-its obligation to house indigenous low
income househb]ds.“' (DM, p. 8) | The-defendanis go on to imply
- that this‘decision relieved Piécataway of any further ob]igafion
and, therefore, the defendants cannot have been expected to have
sought sett]ement of an obligation that was non existent.

The fact of the matter is thatldudge Furman did not decide
only that PiSéataway had no unmet indigenous need; he also ruled
that Piscataway had to shoulder a portion of the regional need
projected to 1985. Judge Furman determined in 1976 that
Piscataway's share of that regional need was 1,333 units. Urban

League of GreatervNew'Brunswick v. Borough of Carteret, 142 N.J.

Super. il, 37'(Ch.»Div. 1976). As was emphasized by the Supreme
Court, Piscataway was fequired by the trial court to "do more than
Just refrain from zoning out their fair share allocation of lower

_ inﬁome housing. Affirmative steps to entourage the construction of

lower income housing, such as»utilizing:mandatory set-asides and

* density bonuses, and pursuing federal and state housing subsidies,
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were required.” Mount Laurel II, supra at 347 (emphasis supplied).

So, in effect, the defendants are arguing that Piscataway
‘should reéeive an- adjustment in consideration of the settlement
J'fthat ihey would have sought to bring abbut had-they‘not found the
fair share calculated nearly nine-years ago by Judge‘Furman-to be-
S0 disagreeable. This is one of the mbre brazen examples of
tortured-1ogic that~abpears.thrOughdut the defendanfs"Memorandum.
V. . Conclusic;n | | | |

o Piscataway isjhot entitled under aﬁy circumstances to'
adjustments in its fair share, becausé it is not'prbposing;'and
never has proposed, settlement of this case on any plausible basis.
Similarly, in theory, Piscataway might be entitled to Some credits
’against its fair share, but it has not made the case for such
credits on the record now before the Court.

However, should the Court deem Piscataway entitled to any
credits or adjugtments, the fair share base against which such
credits may be taken is most important. .Thé recent vacant land
hearing concerned ifse]f with only one component of Piscataway's
fair share;_that which permité new construction of potentially
affordable units. “However,vasjPiscétaway concedes, its full fair
share’ﬁndér,fhe‘gﬂévfdrmu]a“is 3744 units. (DM, p. 1).

Vacant 1éhdva10ne is an insufficient measure of the limit of

Piscataway's fair share for two reasons.
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First, some of the vacant land might be developed at ratios

“higher than the 4:1 ratio of Mount Laurel to market housing that is
commonly used. Mobile home developments, such as provided for in

. the East Brunswick, North Brunéwick, and South Brunswick

settlements;.requife'substantiélly higher Mount Laurel set asides
“bécaqsebthe economics of'thése developments permit doing so.
iMoreovéf, eVén in the absence of federal and state subsidy
programs, 100% jower income déve]opments are possible if maximum
"advantage is taken of lower cost pub]ic.bond issues, tax |
sheltering, deVelopment fee ordinances and similar'innovaiive
*financing techniques. Thus, ﬁnti] the remedial process is
'completed,vit cannot be assumed that any given,quantity of

(4:1) set-aside.

Second, Mount Laurel compliance can frequently be achieved, at
Teast in part, through techniques that do not require any building,
~.or any vacant 1énd, at all. Existing substandard building can be
rehabilitated, for instance, large structures can be converted to
two or three family residences, and unaffordable apartments can be
- made affordable by imposition;of rent and occupancy controls or by
suBsidies. Agafn, no judgment can be made about the mgﬁimgm.fair
share that is_posSible»until fhése opportunities have been‘éxplored

ddring the remedial process, assisted by the Master.
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_If'the fair share obligation of P?scataway‘TOWnShib viere to be
-~ determined based solely on vacant land at a 20% set aside, and if
' cred1ts for ex1st1ng hous1ng or adgus*ments were then to be ‘allowed
"aga1nst a fa1r share thus determwned Piscataway would be a110wed
to do less than it could.’ So 1ong as the fair share der1ved from
- vacant land is less thah the,fa1r share derived from the AMG

methodoTogy, any credits fbr_existing housing should not be allowed

~to reduce the obligation to use vacant land for Mount Laurel

‘purposes until it is‘shown that fhé total AMG fair share cannotrbe
achieved by the Township's éverall compliance plan. In.effect,
~given the disérepancy‘between Piscataway's true fair share and its
relatively small inventory of vacant land, any credits for existing
affordable hdﬁsing should be set. off only against the component of
the AMG fair share‘that cannot be achieved through use of vacant
land. To do otherwise would be to unfairly reward Piscataway for
its paét exclusionary behavior, by which it used up the land
available for éffordable housing and placed itself in a pdsition
}where it was able to do 1ess'£han other communities. Precisely
because of Piscataway's unconétitutional land use practfces;,
part1cu1ar care must be taken to insure that it comes as close to
sat1sfy1ng 1ts fu11 fa1r share as poss1b1e. | | | |
We recogn1ze, as a practlcal matter, that a rea]xst1c fair

~ share compliance program for Piscataway will have to rely heavily
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on the vacant land “inventory, and we understénd»the“Court‘s effort
‘to determine a realistic obTigation based on that land. We |
vrespéctfully suggest, however, that the Court's judgment and order
- .should a1soifind and determine the full fair share applicable under
the AMG methodology, and should require the defendant Township and
thhe Master.to‘éxplore means of meeting a-]arger portion of the full
“fair share, either by more intensive use of the vacant land
avai]éble, or by sbiutions that do not require use of additionaT
“Tand at all. We ﬁbst ﬁfgent]y-request that the Court not allow

unearned credits for existing housing to be taken against a partial

~ fair share in a way that would reduce that partial solution towards
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