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ALAN MQLLQCH, of full age, being duly sworn according to law,
deposes and says:

i. Iiam a housing and development consultant retained by the
Urban League piaintiffs to consult on iésueerelated’#o the above—
wmant ioned lifigation, inclhding determination of fair sharé goals
ard compliance with those goals. In that context,~vl have dealt
extensively ugth the issue of fair share ‘eredits”; i.e., existing
'housihg units in a munieipali@y‘which can be applied to offset that
municipalityfs fair share obligatibn.

2. I have, furthermore, been appointed as the éburt‘s expert

in the. matter of American Planmed Communities v. Townshig of

Freehold, which is a Mount Laurel case. In that capacity, I was

submitted a report to the court in January 1985 making




recommendations.'with regard to the extent of fair share credits
which . could be applied against Freshold Township’s fair share

qbligation, and, inter alia, discussing in detail the theoretical

as"wall as ﬁraetical considerations‘governing this question. In
view of the comprehensive nature bf.that discussion, I will not
- provide a similar background discussion in this affidévit; but w111 
refer to the Freehold report‘whEPE background information appears
to be relevant to a specific point made in the affidavit.

3. In my capacity as consultant to the Uﬁban League
plaintiffs, I have reviewed the post-trial memorandum submitted by
counsel for the Township of Piscataway dated March 6, 1985, dealing
with the subJect of fair share credits; and purporting to rely in
large part on positions taken and arﬁuments made in the Freehold"
report. This memcréndum claims (at 1) to "analyze M¥., Mallach's
rebort. and apply his conclusions to Piscataway®. 0On the contrary,
as I will explain in detail below, Athe memorandum utterly  misrep-
resents the positions and arguments of the Freehold report, and
either”misunderstands, or distorts, both thEICIear language and the
logic-nf thg fair share housing allocation process. . In the balance
of this affidavit, I will comment on the specific contents and
assertions of the memorandum, following the sequence in which those
asseriions appear iﬁ that document.

4;_ The memorandum argues (A, at 2) that "as Piscataway has
insufficient wvacant developable land to meet its fair share, the
application of the 20% increment is inappropriate in its case".
This is not coréect. The 20% adjustment is an integral element in

the fair share methodoclogy, and represents a “"real" housing rieed as
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huch ~as  any - of the other need categories in the formula. The
argument in the meﬁorandum éppéars to be grounded in the premise
fhat. thg 2@%; unlike indigenous neéd cafegories,l bresent need
‘céfégories,j br:prospéctive need categories, is extraneocus to the'
"true" fair'share, énd thus can be lightly discarded.; |

, 5.’Furtharmure, while there is no diépute that,_to the extent
itrycah’be'deﬁbnstrated that Piscatéway cannot accomodate:itéi fair
'éhaﬁg‘(a ﬁumber»ﬁhich inéiudes the 2% adJustment),},its fair share
obligatibh éhouid be reduced,- there has been novdefinitivé fiﬁding’_
to this -point asﬂto the extent to which-ﬁiﬁcataway can or ‘canhot 
Ameeﬁ - the fair share‘ oﬁligatiﬁn generated by thé  _consensus
methodology;A Thus, there is as of yet no established factual basis
for any such adJustment, on any grounds. |

Te.' Finally, with reéawd‘ to this issue, should it bé‘
determined that Piscataway’s fair share should Be reduced, that
reduction should be on the basis of objective evidence; in other
words, a lbwer iﬁcomevhousing goal should be established for the
towﬁship by workiﬁg upwardkon the basis of éuitable sites and other |
realistic méansiéf providing lower income units, not Sy eliminatihg"'
'a kcategory beﬁaed from the fair share al;ncation.vAThus;5 iﬁ ‘thekf‘
finél_m aﬁaiysis;“‘ this | pgrticulér hdJustmentv>is -anf only
inappropriaﬁe,i bﬁf' cléaﬁly academic. | | | l

7. As the‘mémorandum hotes (B, at 2), plaintiffs obggcted to
any credit for dormitory housing. at Rutgers University, largely on
grounds that thése Qere group quarters, and not housing in the
meaning of either the Census of Housing or the fair share
methodology. The argument made later in the memorandum (at 12) that'

the large number 6f such group quarters in Pisctaway should justify’




é‘credif (while Smaller riumbers might ﬁot) is without mefit; ‘since
the reasons for not erediting thesé accomodations go to the basié_
nature of»the facilities provided. 'fhe mamorand um errs in stating
that plaxntszs agreed to a "credlt“ for all 348 graduate 'sbudent
ﬂfamzly un1ts; while acknowladgxng that these wunits might be

co&sidered‘-fair shawe credits, plaintiffs noted that no evideﬂcen’

was subm;tted regard:ﬂg the extent to.whxﬁh these units were indesd

'occupzed by 1ower income householda, 80 that no basxs was offersd
L to.determxne-how many, if any,- of the 348 un;ts shnuld indeed be
considered fair share credits.

 i_8.: No objective basis was ever provided to prove the
assertion (€, at 3) that "not less than 2,408 [garden apartments]
are currently affordable by moderate income households. ,These‘
affordable units are substantially occupied by lower income.
households". On the contrary, there is objective evidence,
including data from the 198@ Census, which shows:
~a. Of the so-called “"affordable" garden apartments,
roughly 2/3 are only affordable to households at the very
- eceiling of the moderate income range, and thus are of dubiocus
value to the overwhelming maJorxty of ~the lower income
populatzoh, : _ - L ’
. 'f b. Substantxally “less than half of the occupants of
7.'rental housing in P:scataway, based on 1980 Census data, were
1ower xncome households; . : » ' -
. c. Of those lower income households occupying these
units, the overwhelming majority were spending over 30% of
their income for rent, thus establishing that these units
were not "affordable” by a reasonable definition.
Applyirnig the analysis used in the Freehold reporﬁ, one concludes
that at most 10 percent of the parden apartments in Piscataway are

both affordable to, and occupied by, lower income households.

Furthermore, the face that a rent levelling ordinance exists in
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Pizgataway. iat ’13) isfof.onlyllimited relevancé; the history of
rent‘ control in New Jersey municipalities makes clear - fhat jéuch
~ordinances come and go, and that rental housing, inxany event, may
be. converted tévéoﬁdominium or cooperative ownership at any vtime. ‘
In the absence of market conditions iikely to ensﬁre continued -
_ ~10wer in¢ome>affOrdaﬁilityi(which conditions, almost without doubt,
,bdo not exist 1in Piscafawﬁyf, 'thefe>15 nb éound ’basis for.‘any’
credits ﬁeiﬁg provided forithese uﬂitg; _ L : | |

‘9.>‘ The argument:'that credit shouid be.provided for 1,200
singlé faﬁily hoﬁsés ﬁéffordéble by iow iﬂéome' househb1ds“ is
,»completeiy’ Qithout merit{\ no evidence was provided that ‘ény - of
_thesé .units‘ are (a) avaiiablé for purchase at the present; (b)
would be affordable, if tﬁéy were on the marketj or (c) would bg‘
purchasgd by lower income households, even if éffordasle. Indeed;
common senée,' aé well as such détab as is avaiiablé, ~dictate
precisely the opposite.v Data from the New 1Jersey -Division of
"~ Taxation for _caiendah‘yeér 1983 showed that a‘tota1 of 8 single
-family units werei~so1d éhét year in Piscataway at' priceé under
- $40, 0ea, »the upper 1imit'pf aven thaoretical“lower income afford-
: ébiiify;g Sinée éﬁére wéréi%a?.ﬁaﬁés;dﬁ-loweh income househo1ds wﬁok*'
c&uld potentia11y afford thﬁée.units'fhan lower income hauseholds,
it is unlikely.that ﬁore fhan évhandfu1 of that_small number were
indeed purchased by lower income households. No evidence, however,
to support an argument that.gnx of these units were made available
to lower income households wés ever offered by the defendants.

13. The memorandum argues for an adjustment in present need

based on the modification made by Judge Skillman in the Ringwgod




"decision, and states that "Mr. Mallach's report'cieavly suggests

that th15 modlflcation should be adopted by the Court" (at 4). Thisv;3'

is a blatant misrepresentation of an exp11c1t position taken in the

Freehold repart- while I ackrowledge that the modification made by St

Judge Skillman is grounded in a ratlonal baszs, and is thus worthy
of cons;geratlon by this court, I explxcztly state (Freehnld, at 22

? - and at 35) that no such adJustment should be made untll or unlass a

full evaluatzon and compar:son of the alternatlve methodologzes hasf..:"

been"made. I believe an obgectxve reading of my report would maker
‘ clear' that the/_medif;catlon propused by Piscataway is ktotélly'
incons;stent with the p051t1on advocated therein. | |
A'11QY The memorandum _argues that the fact that the med:an :
income in Piscataway- is 182% of the regional median "in and of
itself....confirms Piscétaway’s ante-Mount Laurei'commitment to the‘».
creatibn of a variety:ofrhousing typesrtatkﬁ).“ This is not so, in
any tfué sense, and is clearly unsupported by any expl1c1t state—
'  ment in the Freehold repurt, or any 1nference drawn from the
report. thle the unusually high mediénAincnm9~of Freehold Township

. tended to suggest that that munic1pa11ty‘was not extraordxnary in

.its‘ commxtment to affordable hous1ng, nothlng abaut stcataway‘f?éTw

: suggasts the contrary.. Qs dxscussed 1n the Freehold report (at 13—
14),'?the ‘median income level of a commun1ty is largely determ1neq
by ‘historical patternsb not  only predatiﬁg the Mount ‘Laurel'
decision, but 'zoning itself. The use of mediaﬁ income ratiqs in
this part of the memorandum ié wholly inconsistent with:the logic

of the Freehold analysis.




. 12. Although perhaps not explicitly set forth, I believe that

the  thrust of the Freehold aﬁalysis ia that adjustments for prior

"performance : ére clearly more appvopriate' in the context of
- settlement than »where"theb matter fis being' adJudicated' after

- extended and uncompromising litigation. Furthermore, if, as

Piscataway nlaims, the township is physically unable to accomodate

~ more than a modest part of their fair share.obligation, the entire
bymatter 'isblikelyito'be acadenic. N1th regard to the substance of

the .township’é Hclaim (at 6~-8), some points should be mada.

a. While the percentage of rental housing in Piscatauay
' is substantial, it is not unusually soj; as shown in the table
on  the following page, the percentage of rental housing in
- four of the other nine townships in Middlesex County is comp-
- arable to or greater than that of Piscataway/1.

b. Nothwithstanding the percentage of rental units, the
fact remains that all of these units were constructed not-
only prior to the Mount Laurel decision, but prior to 1970;
from 1978 to the present, no new rental housing has baen con—
structed in the Townsh1p/2. :

c. The ordlnance adopted subsequent to Mount Laurel I,
“was limited to offering a voluntary density bonus for
production of lower income housing, which density bonus was
- substantially less generous than other ordinances enacted by
- other communities during the same period (see Irnclusionary
Housiwng Programs, at 114-115. No lower income housing was
- built as a result of this ordinance, an outcome’' that any
~7obJect1ve analyst could easxly have anticipated. .

In conclus:on, the evidence in support 'of adJustments for pr:or |

1/ have chasen to compare the percentage of rental housxng 1n 

Piscataway with that of the other townships in Middlesex County,
rather than with the other municipalities in Middlesex County so
that the comparison would not be biased by the inclusion of the
many older communities with large percentages of rental housing
such as New Brunswick (68%), Highland Park (59%4), Perth Amboy
(56%), and the like.

£/Indeed, no multifamily housing at all has been built, with the
exception of one development approved as a result of court order.
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RENTQL HOUSING RS A PERCENTQGE UF OCCUPIED HOUSING STOCK IN
MIDDLESEX COUNTY TOWNSHIPS

PLAINSBORO o

NORTH BRUNSWICK = - - 42
OLD BRIDGE 38
PISCATAWAY 5‘5 ”. 'J,,'34
" EDISON ' T 33
WOODBRIDGE o p3
CRANBURY R 23
SOUTH BRUNSWICK i i 17
EAST BRUNSWICK o 15
MONROE T 7

performance,lbapp1y1ng the» criteria' éet~forth in the Freehold
- report, whxle not entlrely nonexistent, is h1gh1y equ;vocal, as is
the evidence in support of the township’s argument that it sought
" in good faith to coﬁply wifh Mount Laurel I and Mount Laurel II.

13. .The‘ township furéher argues that, notwithstanding its
ha#ing rebuffed éveryv effort to settle this litigation, it is
entitled to an adadstmant to its fair share anaiyéis for precisely
,whaé it_'has refused‘ tQMEntertain (at 859). This is clearlyv
1nappropr1ate, aﬁdb notiwértﬁy bf detailed comment. It should be
noted,‘ howaver, that the townshxp's c1a1m that "a settlement would
have aborted stcatauay’s contention that 'a munxczpal;ty ‘thh
1nsuff1c1ent vacant deve10pable land should not be compel led to’ 
comply. with a faif share number designed to gcqomodate ‘munzcxpal—' 
ities with nro .léﬁd 1imitations...(at 9" is in error;. having
participatadb in many of the meetings at which the sﬁbgect was
discussed, I can state on the basis of my own knowledge that all of
plaintiffs? settlement prbpasals were grounded in the premise that

Piscataway's’fair share number for settlement purposes, in recog-
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nition of limited laﬁd availability, would be substantially less

‘than tha the fair share number ‘derived through the .congensus
methodology.. Indead, thE~ manner in’whicﬁ the memoranéum goes to
great"leﬁgtbs to shiff'tﬁe>0hus'for the absence of‘settiement to
the plaintiffs (at 14‘—15{ 15 irrgspons’ible,‘ and wildly at variém:ev
with.“the ﬁecord in this’ﬁétter; Nhatever Piscétaway‘s fégsons for
hav:ng rebuffed plazntiffs"settlement efforts may be, the argu-
ments gzven in the memorandum,\;xncludzng the one czted above, do
ot hold water.‘v\ . |

'  14, Furthefﬁore, 'recoﬁds filed with thevcourt demonstrate ,
that»”the Urban Leaguekhas reached full or partzal settlement of‘
this | lztxgatzon'iwzth "six of the nine munxc:pal defendants,

' inc;uding East Brunswick, Ndrth Brunswick, 0Old Bridge. (with regard
to fair sﬁafe), Piainsboro; South Brunswick, and South Plainfield; .
The other two cases in whicﬁ no settlement has‘ been reached, it
should be noted, are complicated by the presence of large~numbehs'
of'builder plaintiffs and'intEPQenors. In all of tﬁese settlementé,
thekUrban Leagué has consistently shohn flexibility and responsive— -

"ness; in the 1nterest of meshing the achzevement of realistic lower

’incqme hous;wg | goals with the plann;ng concerns . pf’3 each

_muniéipal;ty.
. L\ 15;'11n cohclusion,g?fhe memorandum‘adAS 1ittlerr~nothing to
argum;hts Athat the'towﬁghip has already made, in support of fair
share credits or adjustments to their fair share obligation..
Instead, the wmemorandum raises a ﬁost of irrelevant points, and
irresponsibly misuses this author;s Freehold report in a blatantly -

sel f-serving manner. In‘the final analysis, the only real issue
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that must be confronted in resolving Piscataway’s _lbwer income
housing' abligatian, is tﬁat of the realistic ﬁﬁysical éépgcity' of

the Township to accomodate such housing. Efforfs'such as this memo-—
Pandum: seek to redirect attention from that’-déterminétion info

unpﬁoductive and irrelevant blind alleys.

Alan Mallach
Sworn to before mefthisj

ﬁ ddy of April, 1985




