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ATTORNEYS FOR PLAINTIFFS
SUFERIOR COURT OF NEW JERBEY
CHANCERY DIVISION A
MIDDLESEX/UCEAN COUNTY

TUREBAN LEAGUE OF GRERTER
NEW BRUNSWICHK, et al.,
RPlaintiffs,
\Z-9
THE MAYOR AND COUNCIL OF
THE BROROUGH OF CARTERET,
et al., CERTIFICATION
Deferndants. (Fiscataway)

Alan Mallach, of full age, certifies as Fullﬁws:

1e I am a professiornal plarrmer and have freouently testifien
at the Court’s request in Moynt Laurel matters. I am fully familiar
with the facts and circumstances of this case. I submit this
ccertification in support of the Urban League’s Motion for the
Imposition of Conditions on Transfer.

= Piscataway has underpone explosive rnon—residential growth
i the past 14 years, primarily because of the opening of Interstate
Route 287 throupgh the middle of the Township., Althounh the Township
has actively fostered this commercial prowth, it has not sought o
provide the additional housing neaded to support the riew employment
opportunities. Of the relatively small amount of residential growth

that did ocoour over the last decade, rorne price to the trial date in

this matter was for affordable hausing meeting Mount Lawrel 11

standards.



S The Towrnship has insisted throughout this litipation has
_been that because of its commercial growth policy of the past
vdecade, it no lornger has suitable lanmd for reéidential deveimumenk,

and therefore should have a corresoondingly small fair share.

Piscataway should rot be pevrmitted to avoid its Mount Laurel
abligation by means of this self-serving aﬁalysis.' fAs plaintiffs
will demomstrate,

b, In March, April and May, 1284, this Cowrt held externsive

hearinps in the Urban Leapue case and in AMS Realty Co. v. Warren

Townsnip, on the issue of regional fair share methoaclogy.
Thereafter, orn July #%, 13984, the Court issued an opinion in the AME
case setting forth at length such a methodology which alloacated fair
share primarily on the basis of vacant land and employment factors,

Based on the AME formula, Fiscataway?’s fair share is *#%¥% units.
THE DEVELORMENT RESTRAINTS

S In May, 1984, the uUrban Leanue plaintiffs learned that,
despite the claim that it had insufficient land to meet its fair
share, Piscataway arnd its agent boards and officials were

L LU BN

that were suitable for Mount Lauwrel housing. Because of the risk

that actual development or acouisition of vested riphts woule
preclude Mount Lawrel develooment whern a final order issued in the
Urban Leagus case, plaintiffs scoupht restraints on development

perding the outcome of this actior.



€ This Court?s temporary restraining corder of Jurne 7; 1984,
:endmined any final vesting as against the Urban League plaintiffs on
three siteshtotallihg 84 acres. After further hearing on Jure 26,
1984, @he Order was converted into a pwelimina%y ivaurnet 1o In
ﬁhe;a two orders, the Court also reguired Piscatéway te furnish the
Urbar League with Plarming Board arendas and prbvided for hearings
or Further disputed sites on shovt viotice. These rders are
presently in full foree and effect and should be comtinued until the
Council grants Piscataway substantive certification.

7. In an Order dated September 11, 1984, plaintiffs obtained
a further restraint in accordance with the procedure established in
the Jure 26 Order. The September 1llth Urdeh concerned a vacant site
which had vot previcusly hbeer disclosed to the plaintiffs in
discovery, and the restraints on this site were subsecuently
dissolved with the Urban League’s comsent by an Order dated November
B, 1984, after the Court-appointed expert reported that the site wasz

&. In late Octaber, 1984, plaintiffs learrned of further
pending development applications, invalving sifes that had been
specifically submitted to Ms, Lerman for review and recaommendation,
as descoribed further in @%% below. Taking into account the
municipality’s repeated demonstrations of bad faith, the Court
entered gerneral restaints as to any site found suitable by Hs.
lerman, pending further Order of the Court. This Order, dated
December 11, 1984, is attached as Exhibit . It isg still in
full force arnd effect and apaiwn, it should be continued pevdirng

action by the Counmcil.



The December 11, 1984, Order is carefully tailored to preserve
fhe_gﬁafus awg without uwnecessary intrusions into either priéate o
municipal Piéhts. Developwment applications may_cdﬁtinue to be
pfucessgd, S0 long a§ they are subject to the ﬂé—vesting‘pwavisians
of the Jure 7th and Jurne 2&6th Urders. anlicatiahs containing & 2B%
set aside for low and moderate income housing céﬁ.be givern firnal
éppwaval, subject to Judicial review of any building permits
thereatter issued. This review proavision was ivicluded to insure
that any develaped sites would have aceauate price and ocounancy
controls, and gudicial supervision was necessary since Fiscataway as

vet has rot oreated an Affoordable Housing Apency.  MAny landowner

agarieved by the resiraint can move to have it lifted on short

ot ice.
Fa As et forth in his letter of March s 198&, attached as
Exhibit y Phillip Paley, Esg., attorney for the town, has

corceded that these restraints are to remain in effect. it is
crucial that these restraints remain in effect until the Councii
has the opportunity to act. Otherwise, given Fiscataway’s history,

there will be little or rno vacant land with which to satisfy its

Mot Lawrel obligation.

THE VACANT {LAND DEFENSE
12. On July 287, 1984, shortly after the first Piscataway

restraints were imposed, the Court issued a letter opinion anolying

Leanue case. Because of the “"insufficiert land" defernse, however,

this Court did rot rule on Piscataway’s fair share at the same tiwme,
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but irnstead ordered the Court-appointed expert, Ms. Lerman, to
feview the sites.that the plaintiffs asserted were suitable and to
‘report to thé Court. As to sites found suitable, she was also
instructed to recommend approoriate densities. .The parties were
piven leave to test Ms. lLerman’s conclusions subsecuently in a
factual hearing. The Couwrt indicated that it wmﬁld’establish a more
realistic fair share ocblipation for Piscataway once it determined
the amount of land actually available for development. As expla;ned
further in %% below, the Urban League objected as a matter of law
to this approach, buf it nevertheless fully and promotly cooparated
with Ms, Leﬁman as she prepared her report for the Coort.

11, In May « 1985, the Céuwt conducted a perscocnal inspection
of all the sites in FPiscataway, accompanied by counsel for the
township and the Urban League. It thereafter iésued a letter
mpinimn o July 23, 1985, findinp Riscataway to be v non—-

compliance, establishing a fair share of 2213 Mount Ladrel units,

and findirg all of the sites recommended by Carla Lerman to be
suitable for high density multi-family developmernt.

l12. While plaintiff cooperated fully and promptly with Ms,
Lerman in evaluating vacant land, it has consistently maintained the
the position that the amount of vacant larg remaining goes to the
issue of compliance rather than fair share. Plaintiff explaineaq,
for instance, that in addition to rnew construction at a 4:1 set
aside ratic, other subsidy technigues could permit some land to be

develaped with higher percentapges of Mount Laurel units, and that

additional Mount Lawrel housing could be achieved witnout rew
construction, such as by imposing price and occcupancy controls on

existing garden apartment housinmg in the township.
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13. Eecausevaf this continuing position, the Urban League
;plaintiffs submit that Piscataway Township's proper fair share is
substantiail& in excess of 22135 units. Iﬂdeed,‘in view of the
pvababi}ity.thaﬁ the Courcil will consider Fingnciai reed in
‘determining,fair share, it may well find Piscataway’g Ffair share
exceeds 3I7@a, Restraints accordingly should be‘impmaed o all
future development in FPiscataway invalving more than acres,
rather than being limited to the sites set forth in the existing
Orders, pending action by the Coumcil.

14, Thraughuuﬁ this litipation, the Urban League plaintiffs
have unilaferaliy and reoeatedly compromised vacant lavd issues. I
have been advised by counsel that these stratepic decisions have no
legal significance in light of the Supreme Court’s decision in Hills
RDevelopment. As a factuwal matter, I canm unequivocally state that
thése compromises only represent plaintiff?’s desire to speed tne=
trial process and achieve actual housing construction., They should
ot bDe construed as any concession on plaintiff’s part as to the
actual feasibility of the contested development.

I hereby certify that the forepcivng statements made by me are
true. I am aware that if any of the foregoing statemeﬁts made by me

are wilfully false, I am subject to punishment.
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