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- Land Use Ordi nance and revi sions,

Oct ober 21,'? 1983

‘Benedi ct, Esgq.
Benedi ct & Al tman

247 Livingston Avenue

New Brunswi ck, N.J* 08901

Re: Urban League of G eater

- . NewBrunswi'ck, et. al. v,
Mayor and Council of -
Bor ough of Cartaret, et.
al., No. CG4122-73

Dear Mr. Benedict:

Thank you for submtting South Brunsw ck's
Mast er Pl an,
Zone District Maps and proposed |and use
amendnments. We have reviewed these docunents with
a view toward determ ning the extent of the
Townshi p's conpliance with Mount Laurel | and TL
mandate. It is apparent that South. Brunsw ck has
made significant progress in streamining |and use
appl i cation procedures and renoving costly,
unnecessary devel opnent requirenents. W are
particul arly encouraged by the Township's inc]usion
of nobile home and manufactured housing zones and
the proposed anendnent to the PRD |1l zone
requiring a mandatory set aside for |ow’ and

noder ate i nconme housing. :

It is the plaintiffs' conclusion, however,

_that t hese nmeasures alone will not satlsfy~the
"Townshi p's obligation to provide a "realistic"

opportunity-for the construction of its fair share
of low and noderate income housing. Considering
the present unavailability of federal housing

subsi dies and the high cost of nortgage financing,
both a mandatory set-aside: for |ow and noderate

i ncome housing and -an adequate gross density
provision are essential for the devel opnent of a

signi ficant anount of |ower incone housing. In
this regard, the Township"s proposed reduction of -?
gross density in the PRD 11l zone from7 to 5 units{ 7

per acre is disturbing. Secondly, the Township's




Land Use Ordinance continues to include several unnecessary,

- cost producing requirenents and restrictions that discourage

t he devel opnent of |ow and noderate incone housi ng.

Finally, the ordinances fail to provide for a nunber of

affirmative actions the Township can take to facilitate
achlevenent of the fair. share objectlve

: It is the pla|nt|ffs pOS|t|0n ‘that, to satisfy its’

Mount Laurel obligation,~ South Brunsw ck nmust adopt measures
such as those outlined bel ow or other resolutions or
ordinances that will acconplish the same objectlves

Nhndatogy Set - a5|des

1. the Townshi p nust enact a mandatory set-aside
ordi nance which requires that a certain percentage of units
in each high-density residential devel opnent be set aside
for occupancy by |ow and noderate incone households. This
per cent age nust be |arge enough to enable the Township to
meet its fair share obligation, but not so large as to nake
devel opnent unfeasible. The Suprenme Court in Munt Laurel
|| suggested that a 20% set-aside, divided proportionally
bet ween | ow and noderate incone units based on need, would
be appropriate. In return for this set-aside, devel opers
shoul d be allowed to develop at sufficiently high densities
to permt the use of efficient construction techniques and
econom es of scale. W have determ ned that a m ni mum gross
density range of 8 to 16 units per acre, depending on
housing type, will be necessary to neet these conditions.
Plaintiffs, therefore, consider even the present 7 unit per
acre gross density in South Brunswick PRD Il zone to be
I nadequat e.

2. The Townshi p's zoning ordi nance may not contain any
provi si on under which residential devel opments with
conpar abl e densities may be constructed w thout a nmandatory
| ow and noderate income set-aside. SucK alternatives would
obvi ously undermni ne achi evenent of t he Tommshlp s fair share
goal s. :

3. The ordinance nust require that |lower income wunits
be phased in along with the bal ance of the project. This
wi Il ensure that devel opers do not render the nmandatory
requirement ineffective by building conventional units first
and then reneging on the obligation to develop | ower incone
units.

4. The nandatory reqU|renent must apply to a :
sufficient anount of appropriate, vacant, devel opable | and
to enabl e the Township to neet its fair shar e obl i gation.
Based on a fornula which considers factors such as total
‘enpl oyment, anount of vacant, devel opable |and, and- net
enpl oynment growt h, our prelininary cal cul ati ons show t hat

e

Sout h” Brunswi ck Township's fair share of the regional need v

for | ower-incone housing through 1990 is approximtely /V 7/
| ow i ncome and "A3 noderate incone units.
7 2 .



The Townshlp S falr share plan nay be acconpllshed
elther by allow ng high-density residential devel opnents -
with a mandatory set-aside as a conditional use in a
sufficient nunmber of non-environnentally sensitive zones or
by zoning specific tracts for this type of devel opnents
Assuming that a 20% set-aside for |ow and noderate incone
housing is used, the ampunt of |and zoned for high density
resi denti al developnent must be sufficiently anple to ,
accommpdate five times the fair share requirenment since only"

20% of the units will be earmarked for |ow and noderate ‘
i ncome housing. In addition, as the Suprene Court noted in .
Mount Laurel 11, it may be necessary to "overzone" for

hi gh-density devel opnment since not all property zoned for a
particular use results in devel opnment of that use and a
failure to set aside enough |and may cause an increase in

| and costs and thus an increase in the overall cost of '
\developnent : ’

5. Provi sions nmust be enacted to ensure that units set

aside for |ow and noderate income households will in fact be
occupi ed by such households and that future sales or rentals
wll also be to |ow and npderate incone*famlies. In this

regard, the Township m ght require the devel oper to use
restrictive covenants for sales, formulate appropriate rent
control provisions for rentals, and establish or contract
wi th an independent agency to regulate future

transfers.

Low and noderate inconme households will also have to be
defined. The Suprene Court has defined "low i ncone
fam |l i es" as househol ds whose i ncome does not exceed 50% of
the medi an income of the area, with adjustnents for famly.

“size, and "noderate incone fam |lies" as househol ds whose
i ncomes fall between 50% and 80% of the medi an i ncone of the
area, again with adjustnments for famly size.

~ To determ ne what housing costs are affordable to | ow
and noderate income famlies, we suggest adopting prevailing
government al _and trade guidelines which provide that housing
costs should not exceed 28% of famly income for sales and
30% of famly inconme for rentals. Housing costs are defined
as principal, interest, taxes, insurance and association fees
for purchases, and rent and utilities for rentals. Moreover,
it must be denonstrated that the units are actually afford-
able, not only to persons at the top of each inconme range,
but also to a reasonable cross-section within each category.
Use of sinplistic formulas to determ ne affordable costs,
such as nultiplying famly incone by 2.5 to yield sales
prices, are clearly inappropriate for these purposes.

Elimnation of cost generating features -

The Townshi p's zoning and subdi vi si on ordi nances shoul d
provide procedures that are both streamined and free of any



cost - produci ng requirements and restrictions that are not
‘necessary to  protect health and safety,. Wile we are ¥
continuing to review the Townshi p's ordi nances to determ ne

whet her they conply with Mount Laurel and the Minicipal Land

Use Law, N.J.S. A" 40;55D-1 et seq., our initial review of.
Sout h Brunswi ck's Land Use I nance indicates that it , ;.
- contains several provisions which are inconsistent with the
_above objectives. These provisions include the follow ng:

(1) South Brunsw ck*s various high density zones f
provide -for mninumtract sizes ranging from50 to 1&
contiguous acres. - These mnimumtract sizes are

clearly excessive and should be renoved unless it can

be shown that they will not interfere with the devel op-
ment of potential sites suitable for nulti-famly
projects. I ndeed, the New Jersey Minicipal Land Use

Law requires only a 5 acre minimum N J.S A  40:55D 6.

(2) The Planned Retirenment ‘Community zone (PRC) pro-
vides only for single famly detached, sem -attached
and townhouse uses. Milti-famly use should be per-
mtted, unless it can be shown that its absence will
not preclude the devel opnent of a significant anmount of
af f ordabl e. housing for the elderly.

(3) The maxi mumgross density for nobile hones and
manuf act ured housing of 3 units per . acre is way too

| pw. This should be increased to at |east 8 units per
acre to realistically permt such devel opnent.

(h) Mil ti-jEamly devel opment shoul d not be subject to
tie‘discretion-of the muni ci pal agency as provided in
M xed Residential Cluster Performance Standards f(a

bht shoul d be permtted according to the_objective i?

cfriteria of thelaid Use O di nance. s
— —

(5) Manufactured homes should not be restricted to fee

sj npl e or condom ni um-ownership unless it can be shown

tlat - this restriction will not inhibit devel opnment of
nuf act ured homes and occupancy by |ow and noderate

incone residents.

(5) Traffic; Circulation Inpact Statenents should not
b@ required except for tracts located in areas which
hfwe been determ ned to have potential traffic
problenms. §16-42.1(f).

(17) TheVSChooI‘lnpacf Statement is an unnecessary
expense of dubious. value, and should be del eted.

§16-42.1(9).

(8) Environnental |npact Statenentsfshould;hot be ‘
required except for tracts located in areas which have



been detern1ned to be environnental |y sensitive,
8§16-42.1(h). Indeaﬂ East Brunsw ck Township has

al r eady eI|n1nated thls cost - produ0|ng reqU|renent for
all PRDs. "L

- Affirmative nunicipdl action

- Because of current econonic conditions and reductions
in federal housing subsidies, a mandatory set-aside o
.ordi nance and erinination[of cost producing requirenents may
not be sufficient to enable a nunicipality to meet its
“entire fair share obllgathon especially its distinct
obligation to address Iow i ncone housi ng need. Therefore,
South Brunswick will also have to show, by resol uti on or
ordinance, that it will offer the inducenents: necessary to
nmeet. this obligation full”. These inducenents could include
~maki ng nunicipally owed |and available for sale or
| ong- term | ease for use in devel opnent of |ow and noderate
i ncome housing; offering tax abatenents to devel opers for
the construction of |ower inconme units; assum ng financi al
responsibility for construction of roads sewers, and ot her
infrastructure requirenments; an“eonmitting a S|gn|f|cant
~portion of the Township's! Connunlty Devel opnent Bl ock G ant
funds to aiding devel opnment of such housing through
acqui sition, wite-downs, site inprovements, or the
provi si on of subsidies to\prospectlve | ower - i ncome
honebuyers. The Township nust also apply for such state and
federal subsidies as are avail able and encourage and assi st
devel opers to part|C|pate in avail abl e gover nnent al
progr ans. ,

_1 .

Flnally, plaintiffs Inote that the|r views on settlenent
could be significantly influenced by the disposition of any
applications for reS|dentpaI devel opment that are pending
before the Township or may conme before the Township during
these proceedings. Approval of any such applications with a
provision for |ow and noderate incone housing applied to a
sufficiently large tract of land would reduce the Townshi p's -
remaining fair share obligation and thus facilitate
settlement of this mattery

. . f

This letter is subnitted for settlement purposes only
and does not purport to dJescribe the positions plaintiffs

‘wi Il take should South Brunswi ck's Mount Laurel obligation
have to be relitigated. ye are hopeful, of course, that '
further litigation will not be necessary. W are encouraged

by South Brunswick's effojrts to meet its Munt Laure
obligations and are interested in review ng additional ;
proposal s.or alternatives! with you. We will welconme the;
opportunity to discuss wjth you..-all aspects of prOV|d|ng

: o




housing to low and noderate income fanmilies and would be .
pl eased to offer any assistance in that regard that may be

hel pful to you
Si ncerely,

Janet E. LaBell a
Assi st ant General Counsel

cc: Hon. Eugene Serpentelli, J.S C
Carla Lerman
John Payne

Eri c Nei sser



