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Novenber 15, 1983
Joseph J. Benedict, Esq.
Benedi ct & Al tman
247 Livingston Avenue
New Brunswi ck, N.J. 08901

Res Urban League of Geater
New Brunswi ck, et. al. v,
Mayor and Counci | of
Borough of Cartaret, et.
al,, No. G 4122-73

Dear M. Benedi ct;

Thank you for submitting South Brunsw ck*s
Land Use Ordi nance and revisions, Master Pl an,
Zone District Maps and proposed |and use
amendnents. We have reviewed these docunents with
a view toward determ ning the extent of the
Townshi p's conpliance with the Mount Laurel | and
Il mandate. It is apparent that South Brunsw ck
has made significant progress in stream i ning |and
use application procedures and renoving costly,
unnecessary devel opnment requirenmentse W are
particul arly encouraged by the Township's inclusion
of mobil e honme and manufactured housing zones and
t he proposed anendnent to the PRD Il zone
requiring a mandatory set aside for |ow and
noder ate i ncone housing. W are concerned,
however, that ordi nance anmendnents noved the
nobi | e home zones to a | ess desirable |ocation and
permtted nmobile home and manufactured housing
devel opnents only by conditional use in these
[imted |ocations.

concl usion, therefore,
satisfy the
"realistic™
its fair share

It is the plaintiffs?
that these neasures alone will not
Townshi p's obligation to provide a
opportunity for the construction of
of | ow and noderate incone housing. Considering
the present unavailability of federal housing
subsi dies and the high cost of nortgage financing,
both a mandatory set-aside for |ow and noderate
i ncome housing and an adequate gross density
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provi sion are essential for the devel opnment of a significant

amount of lower inconme housing. In this regard, the Township's
proposed reduction of gross density in the PRD Il zone from
7 to 5 units per acre is disturbing. It does not appear

that the density bonus provision aneliorates this reduction
in gross density. Secondly, the Township's Land Use

Ordi nance continues to include several unnecessary, cost
produci ng requirenents and restrictions that discourage the
devel opnent of | ow and noderate income housing. Finally,
the ordinances fail to provide for a nunmber of affirmative
actions the Township can take to facilitate achi evenment of
the fair share objective*

It is the plaintiffs! position that, to satisfy its
Mount Laurel obligation, South Brunswi ck nust adopt neasures
such as those outlined bel ow or other resolutions or ordinances
that will acconplish the same objectives.

Mandat ory Set - asi des

1, the Townshi p nust enact a mandatory set-aside
ordi nance which requires that a certain percentage of units
in each high-density residential devel opnent be set aside
for occupancy by |ow and noderate inconme households. This
percent age nust be | arge enough to enable the Township to
nmeet its fair share obligation, but not so large as to make
devel opnment unfeasi ble. The Suprene Court in Munt Laurel
Il suggested that a 20% set-asi de, divided proportionally
bet ween | ow and noderate incone units based on need, would
be appropriate. In return for this set-aside, devel opers
shoul d be allowed to develop at sufficiently high densities
to permt the use of efficient construction techniques and
econom es of scale. W have determ ned that a m ni num gross
density range of 8 to 16 units per acre, depending on
housing type, will be necessary to neet these conditions.
Plaintiffs, therefore, consider even the present 7 unit per
acre gross density in South Brunswick PRD Il zone to be
I nadequat e.

2. The Township's zoning ordi nance may not contain any
provi sion under which residential devel opnents with
conparabl e densities may be constructed el sewhere within the
township without a nmandatory | ow and noderate incone
set-aside. Such alternatives woul d obvi ously underm ne
achi evenent of the Township's fair share goals. Limting
t he proposed nmandatory set aside to the PRD IIl zone would
create this problem

3. The ordinance nmust require that [ower income units
be phased in along with the balance of the project. This
wi Il ensure that devel opers do not render the mandatory
requi rement ineffective by building conventional units first
and then reneging on the obligation to devel op |ower incone
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units.

4. The mandatory requirenment nmust apply to a
sufficient amount of appropriate, vacant, devel opable |and
to enable the Township to neet its fair share obligation.
Based on a formula which considers factors such as tota
enpl oynment, anount of vacant, devel opable |and, and net
enpl oynent growt h, our prelimnary cal cul ati ons show t hat
Sout h Brunswi ck Township's fair share of the regional need
for |lower income housing through 1990 is approximtely
1,471 low inconme and 903 noderate incone units.

The Township's fair share plan may be acconpli shed
either by allowi ng high-density residential devel opnents
with a mandatory set-aside as a conditional use in a
sufficient nunber of non-environnmentally sensitive zones or
by zoning specific tracts for this type of devel opnent.
Assunming that a 20% set-aside for |ow and noderate incone
housing is used, the anount of |and zoned for high density
residential devel opment nust be sufficiently anple to
accommodate five tinmes the fair share requirenent since only

20% of the units will be earmarked for |ow and noderate
I ncome housing. In addition, as the Suprene Court noted in
Mount Laurel 11, it may be necessary to "overzone" for

hi gh-density devel opnent since not all property zoned for a
particul ar use results in devel opnent of that use and a
failure to set aside enough land nay cause an increase in

| and costs and thus an increase in the overall cost of

devel opnent .

5. Provi si ons nust be enacted to ensure that units set

aside for |ow and noderate incone households will in fact be
occupi ed by such households and that future sales or rentals
will also be to | ow and noderate income famlies. In this

regard, the Township m ght require the devel oper to use
restrictive covenants for sales, fornulate appropriate rent
control provisions for rentals, and establish or contract
with an independent agency to regulate future

transfers.

Low and noderate incone households will also have to be
defined. The Suprene Court has defined "low income
fam lies" as househol ds whose i ncone does not exceed 50% of
the nmedi an inconme of the area, with adjustments for famly
size, and "noderate incone famlies" as househol ds whose
incones fall between 50% and 80% of the nedi an i ncone of the
area, again with adjustnents for famly size.

To determ ne what housing costs are affordable to | ow
and noderate inconme famlies, we suggest adopting prevailing
governnmental and trade guidelines which provide that housing
costs should not exceed 28% of famly incone for sales and
30% of famly incone for rentals. Housing costs are defined



— — — i F 2T

—— — QT _.\er‘v._h‘,l A
[S—

R —

—

et e e ) e S )

as principal, interest, taxes, insurance and association fees
for purchases, and rent and utilities for rentals. Moreover,
it must be denonstrated that the units are actually afford-
able, not only to persons at the top of each incone range,
but also to a reasonable cross-section within each category.
Use of sinplistic formulas to determ ne affordable costs,
such as multiplying famly income by 2.5 to yield sales
prices, are clearly inappropriate for these purposes.

Elimnation of cost generating features

The Townshi p®s zoning and subdivi sion ordi nances shoul d
provi de procedures that are both streamined and free of any
cost-producing requirements and restrictions that are not
necessary to protect health and safety. Wile we are
continuing to review the Township's ordinances to determ ne
whet her they conply with Mount Laurel and the Minicipal Land
Use Law, N.J.S»A. 4Gs55D-T et _seq., our initial review of
South Brunswi ck's Land Use I'nance indicates that it
contains several provisions which are inconsistent with the
above objectives. These provisions include the foll ow ng:

(1) South Brunswi ck's various high density zones
provide for mninmumtract sizes ranging from50 to 400
contiguous acres. These mnimumtract sizes are
clearly excessive and should be renoved unless it can
be shown that they will not interfere with the devel op-
ment of potential sites suitable for multi-famly
projects. Indeed, the New Jersey Minicipal Land Use
Law requires only a 5 acre mnimum N J.S. A 40; 55D 6.

(2) The Planned Retirenent Conmmunity zone (PRC) pro-
vides only for single famly detached, sem -attached
and tgmnhouse uses. Milti-famly use should be per-
mttea.

(3) The maxi mum gross density for nobile homes and
manuf act ured housing of 3 units per acre is way too
low. This should be increased to at least 8 units per
acre to realistically permt such devel opnent.

(4 Milti-famly devel opment should not be subject to
the discretion of the nmunicipal agency as provided in
M xed Residential Custer Performance Standards f(a)
but should be permitted according to objective criteria
which is set out in the Land Use Ordi nance.

(5) Manufactured and nobil e honmes shoul d not be
restricted to fee sinple or condom ni um owner shi p.
Rental of nobile hone pads in nobile home parks should
al so be permtted.

(6) The open space requirement of 40% of tract area in
PRD zones is excessive and should be reduced.



(7) The mnimumlot size of 2000 square feet for
t ownhouse devel opnent is excessive and shoul d be
reduced. Conversely the 8 unit per acre density
[imtation for townhouses should be increased.

(8) The requirenent in the PRD Il Town Center

Devel opnent zone of a mninmumreservation of 5% of
tract area for commrercial and office devel opnent is
restrictive and should be elimnated. Encouragenent of
commerci al devel opnent by use of bonuses or specia
zones for non-residential devel opnent will not add
additional, unrelated costs to |ow and noderate incone
resi dential devel opnent.

(99 The limtations on the percentage of each housing
type that may be included in each residential zone
restricts devel opnent flexibility and shoul d

be elim nated.

(10) Traffic? Circulation Inpact Statenents should not

be required except for tracts located in areas which

have been determ ned to have potential traffic
problems. 816-42. | (f).

(11) The School Inpact Statenment is an unnecessary
expense of dubi ous val ue, and should be del eted.
816-42.1(Q).

(12) Environnmental |npact Statenents should not be

requi red except for tracts located in areas which have
been determ ned to be environnentally sensitive.

8§16-42.1(h). Indeed, East Brunsw ck Township has
already elimnated this cost-producing requirenment for
all PRDs.

Affirmati ve muni ci pal action

Because of current econom c conditions and reductions
in federal housing subsidies, a mandatory set-aside
ordi nance and elimnation of cost producing requirenments nay
not be sufficient to enable a nmunicipality to neet its
entire fair share obligation, especially its distinct
obligation to address |ow i ncone housing need. Therefore,
South Brunswick will also have to show, by resolution or
ordi nance, that it will offer the inducenents necessary to
meet this obligation fully. These inducenments could include
maki ng nuni cipally owned |and avail able for sale or
|l ong-term | ease for use in devel opnent of |ow and noderate
i ncome housing? offering tax abatenments to devel opers for
the construction of |ower incone units; assumng financia
responsibility for construction of roads, sewers, and other
infrastructure requirenents; and conmitting a significant
portion of the Township's Comunity Devel opnent Bl ock G ant

1



i funds to aiding devel opnent of such housi ng through acquisition,
# wite-downs, site inprovenents, or the provision of subsidies

! to prospective |ower inconme honebuyers. The Townshi p nust

g also apply for such state and federal subsidies as are

' avai | abl e and encourage and assi st devel opers to participate

g I n avail abl e governnental prograns.

Finally, plaintiffs note that their views on settl enent
could be signiticantly influenced by the disposition of any
apPIications for residential devel opnment that are pendi ng
betore the Township or nmay cone before the Township dur|n%
these proceedi ngs. Approval of any such applications with a
provision for |ow and noderate incone housi ng aﬁplied to a
sufficiently large tract of |and woul d reduce the Township's
remaining fair share obligation and thus facilitate
settlenent of this matter.

This letter is submtted for settlenent pur\ooses only
; and does not purport to describe the positions plaintiffs
: wi || take should South Brunswi ck's Mount Laurel obligation
have to be relitigated. W are hopeful,” of course, that
further litigation will not be necessary. W are encouraged
bg Sout h Brunswi ckes efforts to neet its Mount Laure
obligations and are interested in review ng additional
proposals or alternatives with you. W wll welcone the
opportunity to discuss wth you all aspects of providing
housing to low and noderate incone famlies and woul d be
ﬁleased to offer any assistance in that regard that may be
el pful to you.

\

Si ncerely,
£ Lo Beltn

Jfanet E. LaBella
assistant General Counsd
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ccs Hon. Eugene Serpentelli, J.S.C.
Carla Laman
John Payne
Eric Neisser
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