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HUFF, MORAN & BALI NT, ESGS.
Cranbury-South River Road
Cranbury, New Jersey 08512
(609) 655- 3600

Attorneys for Defendant, Township
of Cranbury
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LAWRENCE ZI Rl NSKY, SUPERI OR COURT COF NEW JERSEY
Plaintiff, LAW DI VI SI ON:
V. M DDLESEX COUNTY
THE TOMWSH P COW TTEE OF THE
TOMSH P OF CRANBURY, a Muni ci pal
Cor porai on of THE PLANNI NG BOARD Docket No. L 079309-83 P.W.
OF THE TOMSH P OF CRANBURY ‘

Def endant «
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JOSEPH MORRI'S and ROBERT MORRI S,

Plaintiffs,
V.
TOMSH P OF CRANBURY I N THE COUNTY T
OF M DDLESEX, a Muni ci pal Docket No.L 054117-83
Corporation of the State of New
Jersey,

Def endant s.
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GARFI ELD & COVPANY,

Plaintiff,
V. Docket No.L 055956-83 P.W.

MAYOR and THE TOANSH P COW TTEE OF
THE TOMSH P OF CRANBURY, A Muni ci pal
Corporation and the nenbers thereof;
PLANNI NG BOARD OF THE TOMSH P OF
CRANBURY, and the nenbers thereof.

Def endant s.
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NOTI CE OF MOTI ON FOR RECUSAL COF TRI AL JUDGE




———— ——— —— - - A —— i — — — - — — T . ——_ - w—

CRANBURY DEVELOPMENT CORPORATI ON,
A Corporation of the State of New
Jersey,

Plaintiff, Docket No. L 59643- 83
V.

CRANBURY TOMSH P PLANNI NG BCARD and
THE TOMSH P COMWM TTEE COF THE TOMSH P
OF CRANBURY,

Def endant s.
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BROMI NG FERRI' S | NDUSTRI ES OF SCUTH
JERSEY, INC., A corporation of the
State of New Jersey, RI CHCRETE N
CONCRETE COWVPANY, a Corporation of .
the State of New Jersey, and M D STATE u
FI LI GREE SYSTEMS, |INC., a Corporation '
of the State of New Jersey,

Docket No.L 058046-83 P.W.

Plaintiffs,

V.

CRANBURY TOWNSH P PLANNI NG BOARD and
the TOMNSH P COW TTEE OF THE TOWSH P
OF CRANBURY,

Def endant s.

URBAN LEAGUE OF GREATER NEW BRUNSW CK,

Plaintiff,
V. CHANCERY DI VI SI ON:
THE MAYOR and COUNCI L OF THE BOROUGH M DDLESEX COUNTY
OF CARTERET, et al .,
Def endant s.
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CRANBURY LAND COWPANY, a New Jersey
Limted Partnershinp,

Plaintiff, Docket No. L 070841-83
V.

CRANBURY TOMWNSHI P, a Muni ci pal
Corporation of the State of New Jersey
|l ocated in M ddl esex County,

Def endant .
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TOLL BROTHERS, INC., A Pennsylvani a
Cor porati on,
Plaintiff, Docket No. L 005652-84
V. '

THE TOMSH P G- CRANBURY | N THE COUNTY
OF M DDLESEX, a Municipal Corporation

of the State of New Jersey, THE TOMSH P
COW TTEE OF THE TOMSH P OF CRANBURY,
and THE PLANNI NG BOARD OF THE TOMSH P
OF CRANBURY,

Def endant s.
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NOTI CE OF MOTI ON FOR RECUSAL CF TRIAL JUDGE «

1O  ALL COUNSEL OF RECCRD >

TAKE NOTI CE that the undersigned attorne"' for
def endant, Township of Cranbury, shall nobve before t»f_le' Honor abl e
Eugene Serpentelli of the Superior Court of New Jersey™ Law
Division at the Court House, Tons River, NeW Jersey on Mbnday,
April 9th, 1984 at 10:00 A.M or as soon thereafter as counsel
can be heard for an order of the Court to recuse the trial judge
in these consolidated matters.

Counsel shall rely on the attached Brief in
support of his notion.

HUFF, MORAN & BALI NT,
Attorneys for Defendant,

Townshi p cJt %aabur",
By: . !

Dated: April 4th, 1984 ' y




| hereby certify that the original notice of

motion was filed with the Aerk of the Superior Court,

Trenton, New Jersey. /., /m

WLLIAM C. MORAN, JR

| hereby certify that a copy of the within notion

.was filed with the derk of the Ccean County Superior Court and

the Aderk of the M ddl esex Cou

ILLIAM C. MORAN, JR N

On April 4th, 1984 copies of the within Notice of
Motion for Recusal were forwarded to all counsel of record in

the consolidated matters herein.

.

WLLIAM C. MORAN, JW



STATEMENT OF FACTS

The plaintiff, Uban League of G eater New
Brunswi ck, filed suit against the Township of Cranbury and others
in July of 1974 in the Chancery Division, Mddlesex County,
claimng that the defendant's zoning ordinance did not permt the
construction of housing for persons of |ow and noderate incone.
That action was tried before the trial court in 1976 and the
trial resulted in an order declaring that Cranbury's ordi nance
failed to provide an adequate opportunity for the construction of
the Township's fair share of the regional |ow and noderate inconé
housi ng need. The Townshi p appeal ed that decision and the :
Appel |l ate Division reversed without remand. The Suprene Court
granted certification and the action was consolidated wth -

several other cases for purposes of argunment. The opinion of the

Suprene Court was reported in So. Burlington Cty. N A A CP. v.

M. Laurel Tp., 92 j~J. 158, 456 A 2d 390 (1983), and resulted

in a remand. That opinion is now commonly known as M. Laurel

a——

In the meantine, the Township of Cranbury had
amended and revised its nmaster plan and shortly after the

i ssuance of the Supreme Court opinion in M. Laurel 11, the

Township revised its zoning ordinance to bring it into conpliance
with the revised nmaster plan. Thereafter, the remnmaining
plaintiffs in these consolidated cases brought suit against the
Townshi p's new zoning ordi nance on a variety of grounds. One of
the plaintiffs (Garfield) challanges the transfer of devel opnent

credits provisions and also clains that the revised ordi nance



does not provide an adequate opportunity for the construction of
the Township's fair share of the regional |ow and noderate incone
housi ng need.

Three other plai ntiffs (Cranbury Devel opnent
Conpany, Zirinsky and Toll Brothers) also filed M. Laurel type
suits and sought builder's renmedies. One plaintiff (Mrris
Brothers) sinply challenges the Township's transfer of
devel opnent credit schene.

- The other two plaintiffs (G anbury Land Conpany,
and BPl et als.) have brought traditional zoning att:acks,
cl ai‘m'ng that the ordinance is unreasonabl e, capricqus and
arbitrary as it applies to their specific pieces of property.

It was apparent from the outset that the
deternination of Cranbury's fair share of the ré;i-onal | ow and
noder ate income housing need would be a critical determ nation to
be made early on in the case. For this reason, the court
appointed its own expert at an early date. That expert is Carla
Lerman, the Executive Director of the Bergen County Housing
Authority. Ms. Lerman prepared her own extensive and detailed
cal cul ation of each nunicipality's share of the regional need
based upon a net hodol ogy which was apparently independently
devel oped by her. At apbroxi mately the sanme tine, the plaintiff,
Urban League's expert, Alan Mallach, also submtted a fair share
al l ocation report. These two reports contained fair share

all ocations for Cranbury Township, which were remarkably simlar



at approxinmately 600 units.

At this point in time, however, the trial court
began to inject itself into the fair share nethodol ogy
determ nation, and requested counsel for all parties to have
their expert planners attend a neeting at the Court House in Tons
Ri ver, to discuss the nmethodology to be used in determning a
fair share allocation. Several counsel expressed reservations at
such a procedure however the neeting was actually held. Based on
reports received concerning that neeting and several subsequent
meetings, it became apparent that the éourt either directly or
indirectly injected its own thinking into the thinking of the
experts for the various parties in an Effort to arrive at a
so-cal l ed "consensus" approach. The first result of this attenpt
to obtain a consensus was a second :eport from Ms. Lerman, which
contained a fair share allocation for Cranbury Township of 322
units of |ow and noderate incone housing. Thereaften
additional neetings of the experts were held right up to the

actual original trial date of March 19, 1984.

Again, it is counsel's understanding that the
trial court had direct input into these neetings either directly
or indirectly through one of the planners who reported to him
The planners were, to a large extent, guided by the judge's
thinking in arriving at a revised version of this so-called
consensus report. Two additional reports were done by Ms.
Lerman, the first of which did not consider community wealth and
the second of which did. Both of these reports substantially
increased the allocation to Cranbury Township from the earlier
reports 322 nunber to the point where, under the present

all ocation, Cranbury's fair share nunber is 822 units.



During all this time counsel for the various
parties were not invited to attend the neetings of the planners
and, indeed, a request by counsel for one party to attend the
meeting was rebuffed. Counsel was also put in the difficult
situation of not wanting to object to any part of the procedures
until such time as the results of those procedures becane
apparent. Understandably, the Township of Cranbury was el ated
with the report which showed its allocation nunber at 322 units,
since this was just over half of the original allocation nunber s
i ndependently arrived at by Ms. Lerman and M. Mallach. Wen the
final nunber jof 822 units was reached, it was too late for the
Township to do anyt hi ng about it. Its expert, who had
parti ci pate";‘? in the various neetings held at the Court House, has
on the eve o-f trial effectively been removed as an effective
witness for_the Township. It is too late for the Township to
seek other expert witnesses even if it could afford to respend
the thousands of dollars to which it has already coomtted itself

for its present expert.

Cranbury's expert is George Raynond, an emnently
qualified planning consultant, who has served as a court
appoi nted nmaster in other simlar types of litigation. GCranbury
is coomtted to him for his know edge of the Township as the
creator of its transfer of devel opnent credit plan. It was
primarily his thinking about the use of vacant devel opable |and
as a factor in an allocation formula which resulted in the second
report from the court appointed expert which allocated 322 unité |
of housing to Cranbury.

It is also of note that the so-called consensus

report results in a housing allocation to Cranbury which is



hi gher than the housing allocation to Cranbury submtted by the

report of any of the experts independently.



PO NT |

THE ACTI ONS OF THE TRI AL COURT HAVE
DENI ED THE TOMSH P _OF CRANBURY | TS
Rl GHT TO EFFECTI VE REPRESENTATI ON
O COUNSEL.

The court in this case has been presented with an
extrenely conplicated and vexatious problem It could anticipate
the receipt of 13 different expert's reports and testinony from
13 different experts as to fair share methodol ogy and allocation
* The testinony from these experts alone could take in excess of a
nmonth at the very prelimnary phase of trial. In an effort to
shorten and expedite this process the court resorted to the
so-cal | ed "consénsus" approach descri bed above in the Statenent
of Facts. However, the result of this approach has been to deny
not only the Township of Cranbury, but all of the parties to this

case their right to effective representation of counsel.

| nherent in our judicial systemis the thought
that when two adversaries present their conflicting views of a
given situtation, the trier of the fact will be able to search
and sort anong those views to cone up with truth and thereby
adm nister justice. In this case, the court has sought to
short-circuit that adversary process by, in effect, using all of
the various experts of the various parties (who were being paid
fees by their respective parties) in order to conme with a

met hodol ogy which is then adopted by the court appointed expert.



At this point in tinme, we are not even aware as to what extent

t hat met hodol ogy represents the independent thinking of any
single planner who was a party to the process. The difficulty
with the process is that each of the respective planners came to
the process with their own independent thoughts and their own

i ndependent thinking which would nornmally have been the basis
for their independently devel oped expert report. Rat her now,
they have been involved in a process which was comrenced in good
faith by the court in order to save tine. It is difficult for
any expert at this time to disassociate hinself;br hersel f from
that process to any great degree. In any event; the independent
thinking for which the expert was hired in the ;ﬂrst pl ace by the
party hiring him has been altered and anended through the

indirect or direct intervention of the court prior to trial.

Cranbury Township is paying a substantial fee for
its expert witness, to whomit was commtted in nany ways even
prior to the inception of this litigation. This expert wtness
and his firm were responsible for the last revision to the
Townshi p's Master Plan and the Township Zoning O di nance, which
is now under scrutiny. It would be difficult to envision a
scenerio in which he was not called as an expert on behalf of the
town at trial, but to a large extent the town has now paid
literally thousands of dollars for the benefit of his expertise
arrived at independently, only to have that expertise bent and
nol ded by the thinking of the court and by the thinking of the

ot her experts who participated in this process. In the course of



representing the Township in this situation, the Township
attorney has found hinself in a situation unique in his practice
of law. Rather than to be able to consult directly with his own
expert witness in the course of preparation for trial, he has had
to rely on that expert w tnesses participation in several

meeti ngs from which counsel was excluded and hope that the result
of those neetings would sonehow be beneficial to his client. It
Is clear in Cranbury's particular situation that the fair share
al l ocati on nunber which would have been independently arrived at
by M. Raynond woul d have been substantially less than the
consensus;report nunber, and even the report number that M.
Raynond [ﬁas now put forth in his ow report. This is so
particulérly because of the fact that it was his thinking that
resulféd,in the second court appointed expert's report, which
showed a fair share nunber for Cranbury of 322 units. It is not
realistic to think that having had to participate in this
consensus approach, M. Raynond can di sassociate hinself fromit
in any real fashion. The result of this is his own current
report which is, in effect, a conprom se between the court

appoi nted expert's report and his own independent thinking.

Instead of the attorney for the Townshi p being
able to meet with his expert and attenpt to present the expert's
thinking in such a way as is nost favorable to his client, the
Township attorney has had that function usurped by the court and
the court's process of attenpting to achieve a consensus
nmet hodol ogy. The Township has commtted itself to spending

t housands of dollars in the defense of this case. It is



anticipated that the cost of the litigation will add severa
cents to the local tax rate. To a large extent the court's
approach has deprived the nmunicipality of the benefit of that
expenditure. The primary effect of this action has been to deny
counsel for the Township the opportunity to properly prepare his
case by presenting in an adversary posture the independently
arrived at thinking of the Township's own expert w tness. The
only possible solution to this problemis for the court to recuse
itself and for the process to start over again with a new judge,
who will permt the trial of the case according to the system
which has existed in this country for hundreds of years, to wt,
the adversary process, which will permt both sides to present

their best case free from influence or interference by the court.



PO NT 11
THE RULES OF COURT REQUI RE A RECUSAL

R 1:12-1 sets forth the causes for
di squalification of a trial judge. Anong others, they
i ncl ude:

"(d) Has given his opinion upon a matter in
guestion in the action, and

"(f) Wien there is any other reason which

m ght preclude a fair and unbiased hearing

and judgnent, or which mght reasonably |ead

counsel for the parties to believefso."

It is urged here that both these grounds for disqhalification
apply. :

It has been apparent that at all af the neetings
of the various experts held at the trial judge's court room in
Tonms River, the court received reports fron1tine”to tine as to
the progress the planners were nmaking and either directly or
indirectly through one of the planners, conveyed its opinions
on sone of the approaches that the planners were contenpl ating.
Clearly, this has the potential for having a chilling effect on
the planners' independent thinking, because if the court
expresses in any way its opinion as to the steps they are taking,
there is a natural tendency to want to nold one's thinking into a
form that mght be acceptable to the ultimate trier of fact in
the case. In effect it is likely that to some extent, whether
large or small, the ultimate testinony that the court woul d
receive during the course of the trial would be a reflection of

the court's own opinion to whatever degree it may have been

expressed to the planners. The fact that the attorneys for the
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pafties were not permtted to participate in those proceedi ngs
makes it inpossible to gauge the extent that this was actually
so. However, it is possible to report based upon conversations
with Cranbury's own expert and with experts for other parties
that those experts frequently report that "Judge Serpentelli said
this" or "Judge Serpentelli thinks that". Cearly, this has the
effect of interjecting the court's own thinking into the fina
outcone of the case.

Additionally, regardless of to what extent the
court may actually have injected its thinking into the outcone,
it is likely that the procedures used to date, "mght reasonably
| ead counsel for the parties to believe" that the actions of the
court mght preclude a fair and unbiased hearing and judgnent.
"It is natural for counsel to report to its governing body the
progress being nmade on the case. The Township has commtted
| arge suras of noney to the defense of the action, and is
intensely interested in its progress. As the procedure began to
unfold whereby the court appointed experts were participating in
court requested neetings to nold a consensus opinion, the
governi ng body began to express concern over the loss of its own
expert witness and began to see the trial court as an adversary.
I ndeed, the consensus report at this point is viewed as the
court's thinking on the question of fair share allocation, and it
is not unreasonable for the Township Conmttee to have that
opi nion. Regardless of what approach the court is able to bring
to the actual trial, paragraph (f) of the Rule on

di squalification has already been brought into play.



CONCLUSI ON

For all of the above reasons, it is respectfully
requested, and with utnost deference to the court's intentions in

this matter, that recusal is the only proper solution.

Respectfully submtted,

WLLIAM C. MORAN, JR



