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THE COURT: All right. Are we ready to

proceed?

MR. MORAN: Your Honor, if I may, Miss Hirsch
had subpoenaed Dorothy Kiviat, who is the deputy
municipal clerk, to be here this morning; however,
in court on Friday she and I were able to reach a
stipulation as to what Miss -- Mrs. Kiviat's testi-
mony would be, and I would like to put that stipula-
tion on the record at this point, together with
stipulations with regard to each of the other plain-
tiffs that are seeking builder's remodies, and
then make a motion addressed to the Court based on
those stipulations.

THE COURT: All right,

MR. MORAN: With regard to Miss Kiviat's
testimony, Your Honor has already heard the testi-
mony of Mayor Danser with respect to tﬁe January 6th

letter_from_ﬂgss“ﬂirsch‘s office, It was -- it is

SR
.

at if Miss Kiviat were to testify, that
her testimony would be that she received a letter
delivered by messenger from Miss Hirsch's office,

and that she signed a receipt for the receipt of that
letter, and that the receipt indicated that in the

letter was contained: A, the January 6th letter; B,
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4
the proposed amsandmenta *n thn}zcning ordinance -
those tuo documanka nf wthioh - hoys Aalioady haan
markﬂd in avidenon in thia rans and Tone Honor haae
them; and C, n ~epy of plana ey ¥ha proposad
davelopmant by Tall Rrothars,

Miag Kiviat wonld alan reotify that ahe has
no recollection ~f the planm sntu=lly hainm in the
envelope, deapita the fant thnt ehs ~irnnd a peacaipt
for tham, and that a sgearch of hor recrydns haa failed
to produce a copy of thome plana; and theat she oopled
the documents that were in the enyelops =nd dolfiveraed
them to the members of the Tawnship Committes and
also to the Township attorney ard to tha Tounship
engineer, which 1s part of her ncpymal distribution
l1iat on materials of that nature.

I think that's the esnence nf tha stipulstion,
unless MMiss Hirsch has something that ahe wants to
add or some correction to make,

MISS HIRSCH: No, just the cover letter did
indicate also that master plan amendments were 1n-\
cluded. And when she marked, "Raceived," that was
one of the documents indicated,

MR. MORAN: That's correct, Yeour Honor., How,
with regard to the plaintiff Zirinsky, we have n

stipulation which I would like to read {into the
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record, Your Henor, and this one -~ this stipulation
has bean redun~4 to writine,

It resds n2a £nllaua: "In 1092 Tourence
Zirinsky, also tradinc as Esct Shepa Anacointes, Ino,
began to obtain coptiens on Janda 4n Cranbury Toynaship
west of the Villnags,

"In Late Mapreh 12083, My, 74rinoby nonvened a
meeting at the Frinceton off{ice of his Fnginesre/
Planners CUH2A, with M-ayor Alan Danaer and the
Township plann~r, Tom Harch, to urgs that the Toun-
ship Land Use Plan which Qaa then uvnder considera-
tion by the Township Committee b~ amendad to allow
for office-research zoning in the want-rn part of
the Township encompassing his cptioned 1and,

"The mayor and Mr, March hoth indicated that
there was 1little hope of any such chanee but, none-
theless, told Mr. Zirinsky and his representatives
that they could apply to the Township Flanning Board)

Then, Your Honor, to become part of the
record, there is a series of =3ix letters between
Mr. Zirinsky's then attorney and the Flesnning Board,
which will be marked in evidence. Unfortunately,
due to a confusion between Mr, Herbert and myself,
they are not here this morning, and con be provided;

however, I think that we can summarize,
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The gist of those’lottevﬁ ja that Yr, Zirinsky
applied to b2 put nn the npanda n{ the Planning
Board, He was initinlly pub nn thna agapdn by tha
secretary of the Flanning Roard, fln waa then in-
formed that it was -~ ha uas not polng te b2 on the
agenda b=2cause of the f{=ot that tha Tlannine Reard
did not want to ernsider his regueat nt that pnoint
in time, because they yere in the procamn rf ya.
porting and recommending tha Townahip zonine ovdinsne
the new zoning ordinance, to the Teinahip Coapmitten
for adoption, and felt that it woul?! ha mere npo
propriate to hear him after the Township Committnee
had an opportunity to act on that ordinnanes.

During the meeting, and in the corrrgpaondance,
the plaintiff did not state he sousht =pprov-l for
housing. At no time prior to sult heing {iled by
Mr. Zirinsky on Decembear 20th, 1983, did he or any
of his representatives mention the institution of
legal action against the Township. Other than the
above correspondence and the mzeting, no other
proposals were made to the Township.

That's the stipulation with regard to Zirinsky

MR, HERBERT: Your Honor --

THE COURT: Do you have a copy of that for

me?

P
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MR, HERBERT: Yeos, I do, Your Henor,

MR. MORAM: Yen, us dn,

MR, HERRERT: HUpfoartunately, the novpeapondencd
that's alluded %o, as My, Horan indiented, 43 not
with us, and I think we have agrecd thnt the cor-
respondence will be aernt today hy !y, Meran's office
to Your Honor =and, of couran, ~upplied ta rounnel,

I think 4t's renlly, after ~. 1 have juat
read the Urban Lasgne's brief, and 1 khinlk it'a sort
of tragic that they did not hove tho henefit of
reading this stipulation and the ceorreapondenc~ that
we are alluding to prior to that time, The only --
prior to this time.

The only thing I would add, Mr, Horan
accurately represents what theooa latterae were, I
believe, however, that it was not leaft by the
Planning Board that Mr. Zirinsky could reapply at a
more appropriate time after the adoption of the
zoning ordinance. I think Your Henor can look at
the letters, I believe the sense was that there
was a -~ the zoning ordinance waa then being con-
sidered, and we are talking about ietters from
April U4th, '83 down to June 2T7th, '83;

And the last letter, June 27th, '83, bsaical-

ly said: We are not going to consider your proposal

E4
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but in any event, the lettera uyill aposl for them.

8

at ihis time, because of the progress, the intended
review of thae fand tlas Ordinonea,

And I baldimava thim . thatta

HR. MORAN: T bhalieya that My, Firvipetty or

Mr. Harbert's repragantaflion {0 capeant Yanr Honnr;

selves,

THE COURT: A1l pripght,

MR, MORAM: Hith repnrd tno the plaintifyf
Cranbury Land Comproy, Your Hanor hnae nlready
received a group of letters that Mr, Diagalier had
provided to you, énd we stipulate as to the authanti-
city of those letters.

In addition to that, Ycur Honor should hes
aware of the fact that thare yere tuc separate
pleces of litipgation that were inatituted by the
owners of that land during the time period 1969

through 1976,
The first of those was entitled Cranbury Land

Company vs. Township of Cranbury, and that had to do

with the validity of an eighteen-month huilding
moratorium which the Township had imposed., That
case was heard in the trial court. Thn decision was
appealed,

The Appellate Division heard the oral argument
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on appeal four davs after the expiration date of
the moratorium, ruled that 1t wuas moot apnd, there.

fore, the whola danpnn honnms mact,

The sacondt annn wunae entit)~4 131 1bary Joint

Venture vs. the Tounship of Cronhury. And denpite

the fact that the plaintifr had » Af{fer~nt name,
it involvad tha aama 1and, And in that onann the
applicant had requesstad tha Tormohip Committea to
razone propnrty snd to adopt a veanlution of need
to qualify the preparty for houncine {inancing,
agency financing.

The Township had refused to 4o both, and the
plaintiff appealed. On tha appenl, the Trial Court
ruled in favor of the Township on the iasur of the
nacessity of adopting the resolution of nead, =2nd
also on the question of whather or not the plaintiff
was required to exhaust its adminiatrative remedies
by applying for specific relief, either by way of a
variance, to the Zoning Board of Adjustment,

An appeal was taken; and, subsequent to the
filing of the appeal by the plaintiff, this litiga-
tion was started, the Urban League litigation was
started.

Apparently, the plaintiff then abandened the

appeal; and I understand, and !YMr, Bilasgaler ha=
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represented to me, and I have no reason to doubt
it, that the rensnn they ahnondonad tha appenl {9
that thay uanted tn sea uhat wnanld happan a0 »
result of the vruling ip thin cnnn clpas they (~11
that the issues were varyv similar,

That's subatantially it on that,  Thore une
no formal activity with regard t~ rthie piecn nf
property since the letter from my 1o partnsr, uho
was then the Town~hip atterney, vhinch fo thn Jant
of tha‘latters that you bhava Jn 1376, vhich wan
after Judge Furman's opinion, the initi»] apinion
in the Urban Lesgua case,

With regard to the plaintiff( Garfield, there
is a stipulation which we have resched tn be read
into the record, but Mr., Warren will do Ythat,

MR. BISGAIEZER: Your Honor, perhapn before
Mr. Garfield -- lr., Warren does that, not tn have
the record bounce back and forth, T'd juat like to
add one thing, which is that the representation that
was made to Mr. Moran -- and I believe he accepts
that representation, that were there teatimony here
today, that the reason for no further action being
taken subsequent to the receipt of Mr. Huff's letter
was on the bellef that there waa -~ nothing fruit-

ful could be gained by such action ponding the
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resolution by the Supreme Court ~nd the rezoning
by the municipallty auvhsrquoent ta thot,

I alao havs .. w2 haven't paplad thins
document, Tt hann'tk heen sdAmibtad intn ~yidanas,

I know Your Honor hne a anpy by conasnt ~f hoth
parties. Ferhaps 1t chnould he marliad and admifted
into evidence,

MR. HORAN: Is that the aecprlea nf letteps?

MR. BISGAIRR: Yeo,

MR, MORAN: Yoa, T haye no nhijention to
that. And with regard to Hr. Blagnier's rapresenta-:
tion, I would have no basis to corract any teatimony
that he presented on that gnestion,

THE COURT: All right. Let's mark this set
of correspondenca relating to the atipulation for
Cranbury Land and Monroe Develeopment az PHD-3,

(Whereupon the series of correspondenca was
marked as Exhibit F1D-3 in avidence.)

THE COURT: All right. Mr, Warren?

MR. WARREN: As of late, Your Honor knous
Garfield & Company 13 not subject to the motion
which Cranbury is bringing, no affirmative defenses
with respect to -- no affirmative defenses with
respect to exhaustion of remedies or atsanding having

been raised in Cranbury's answer,
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But I belisve Your Honcr ouppgested that it
would be ueeful te the Conrk in mrder tn rule an
the other motieonn to haye nn overnll sien ~a o
what all of the bujldera did in this np~n; ~nd, an
a result, Mr, Moran and I have snteved inta the
following stipulntion,

On January 25th, 1383, a reopreoansntatiys of
Garfield & Company made a prenentation to the Cran-
bury Township Committea at a puhlie henrving on the
proposed zoning ordinanae uhich raa anhangqnsantly
adopted and is challengad in this litigntion,

He informed the Township Committee that
Garfield & Company was willing and able to develop
its property in Cranbury for Mount Lzurel housing
as contemplated by the proposed zoning ordinance;
however, such development would bs impoasible {nter
alia in light of the density provialens nand transfer
credit purchase requirements containad in the pro-
posed ordinance.

Notwithstanding this presentation by Garfield
Company, the Cranbury Township Committen adopted
the proposed zoning ordinance without modifying
the density provisions or the traﬂﬁfeb dayalopmont
credit purchase requirements affecting Gaﬁfield %

Company's property, or any of the othar restrictions

&
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on development in the FD-HD zono, Garfield % Comp=ny
then filed this ~otion, vithin (rr vy fivn daye of
the adoption of tha challangad =<ninp ordinanca,

Your Honer, 4f 38 yeuld b~ weeinl o you,

Wwe can reduca thot o uriting and ~nhmit 14,

THE COURT: Let's do that,

MR. MORAM: The only thina nat~d VYour Honor,
and T didn't piolz £t up bafore, 1o that the dntne ..
the very firat sentencr thera {n inearpent. It
should be July the 25th, not Jannary tha 25th,

MR. WARREN: 1I'm sorry. I mizopoke myaslf.

I meant to say July 25th,

THE COURT: You want to preanent a legnl
argument with reapect to this jaav~ whil» you're
at 1t?

MR. MORAM: Yes, I would like tn, Your Honor,

THE COURT: Fine,

MR, MORAN: Unfortunately, Your Heneor, some
of the procedural requirements aurrounding the
entitlement to builder's remedy in !lount Laurel,
the way I see it, are or could be clearer in the
Mount‘Laurel II decision,

Basically, there are two sactions of thae
opinion which speak of the question of builder's

remedy in the abstract, and then there are several
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sﬁctiona which apply or attempt to apply that in
specific cases; ‘

My comments will be geared primarily to the
two sections which deal with it as a question of
law rather than with specific reference to the
individual cases which were remanded in Mount Laurel
II. |

The main portion of the opinion which deals
with it clearly raises certain things that must be
established. One is good faith, and the other is
whether or not the municipality -- whether or not

there are sound environmental or planning concerns

"which were -- denied the builder the right to relief.

And third seems to be tied into the question of
whether or not the builder has attempted to use
Mount Laurel as a club somehow, the so-called threat
‘part of the opinion.

The interesting part of this is that although
that may relate back to good faith, there is no way

of tying that part of the opinion in with all of the

language which is contained in the summary part of

the opinion earlier, which seems to establish five
criteria rather than four mentioned later on for
obtaining a builder's remedy.

Basically, that is that the builder have
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‘  proposed something specific to the Township; two,

Laurel II which the Court was mindful of, but which

15

that’what he'hés proposed does include a substantial
amount of low and moderate income housing; three,
that the Town has been ordered to rezone by the

Court and has failed to do so in acceptable fashion;
or three -- rather, four is that there are no -- and
this is the environmqntal concerns question previous-
ly mentioned; and the fifth one has to do again with,
as I see it, an overall question of good faith,

It seems to me that while the Court is en-
couraging bulilder's remedies, that to take the
position that anybody can simply file a suit without
having done anything further than saying the Township
zoning ordinance does not comply with Mount Laurel II
and I intend to build Mount Laurel housing, there-
fore, let me do what I propose to do, without the.
necessity of giving the municipality an opportunity
to react, would be to create the tremendous opportuni

for abuse of what the Court was trying to do.

And I submit that that is a danger in Mount

this Court and other Courts which are interpreting
it have to be careful to avoid, and that is, opening

the door to abuse of the dootrine.

Now, having said that, I'd like to address

ty
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‘*f,gwoacb.of the plaintiff builders in this case indi-

~vidually, because of the fact that I think that the

facts -are substantially different with regard to

each one, and the application ¢f the law to them
may result -- although I don't think results in any

difference with regard to them, the Court's thinking

" in 1t may result in some different approach.

THE COURT: Okay. Before you get to that,
let me just be clear where in the opinion you feel
this issue is addressed as to the thrgat and as to
good faith,

MR. MORAN: With regard to the question of
the threat, I am referring to the entire section
entitled, Builder's Remedy, beginning on page -- at
the top of page 279 of the Opinion and ending at

page -- the middle of page 281 of the Opinion.
1 think that that also has to be read in

" context with the short paragraph immediately pre-

ceding it, entitled, Judicial Remedies, which talks

" about what has to happen in order to trigger certain
" of these remedies, without reference to the specific

" premedies which are mentioned later on.

* With regard to the five criteria that I

" mentioned in the summary portion of the Opinion, if

I may just have-a moment, I believe that that is in
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© Although the paragraph is short, I belicve that

‘there for the granting of a bullder's remedy.

17

there are clearly five criteria that are delineated

Your Honor has addressed the question pre-
viously of the fact that that is only the summary
portion of the Opinion, and all of these criteria
are not specifically delineated later on in the
Opinion; however, I do think that we can't ignore
that summary portion of the Opinion either, particula
ly in light of the fact that what the Court has done
is abrogating a long-standing rule that it has
adopted in saying now something that was only done
very rarely before is going to be done, is going to
be freely granted.

THE COURT: Do you see the words "good faith"
there or its equivalent used elsewhere in the Opinion
other than at 2187

MR. MORAN: No, sir, 1 do not.

THE COURT: Do you think it might be equated
to something else they said? What I am saying 1is, |
if it's in the summary, I assume the Court must be

summarizing something else they're about to say,
and they have used the word, "good faith."

So do you find that good faith equivalent to

~.
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some other language later on in the Opinion?

MR. MORAN: . My own opinion is that good faith

ties into two things, Your Honor. It ties into A,

the fact that a developer has proposed something

~ specific to the municipality, and with the intent

of actually building it; and secondly, that he is
not using Mount Laurel as a club, which is referred
to later on in the Opinion.

I think that's the only possible way that
you can read the good faith requirement.

THE COURT: Yeah. Well, on page 280 and 281,
there's first a threat language, in the paragraph
starting with No. 66; and then paragraph starting
69, I suppose could be a good-faith language as
well,

But it says: We emphasize that our decision

" to expand builder's remedies should not be viewed

" as a license for unnecessary litigation.

Both of those could be put in the category

of good faith, I guess, Okay. Fine.

MR. MORAN: With regard -- I'm going to take
plaintiffs in the reverse order of the order in
which they filed their complaints, if that's all
right with the Court, which means that we would

start with Toll Brothers,
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Your Honor has seen the letter dated

January 6th, which was addressed to the Township,

and the one enclosure, There is a question as to

" whether or not the other enclosure was there, I

do not think that that is critical to the Township's
argument on this question at all,

The argument here is addressed, is really

 addressed to good faith in the context of having

proposed something in good faith in the hope that

it would be built, and also with regard to the

question of using Mount Laurel litigation as a club.
Your Honor has stated for the record that

you found the tone of that letter offensive. The

Township also found the tone of the letter offensive,

in light of the fact that it was already defending

four other Mount Laurel lawsuits, which obviously

must have been known to the plaintiff in this case,

or at least to his attorney; the fact that the

~original trial date of those matters was approxi-

" mately two months away from the date on whioh the

letter was addressed to the Township; and then the
tone of the letter itself, which basically made

five references to the fact in the letter that if
we didn't do what the plaintiff asked us to do, he

was going to sue us.

-~
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The last reference contained in the letter
not only indicated that they were going to sue, but
basically said that.if we sue you, the Court may
very well require you to do more, although it was
stated in negative terms. You may get hit harder

than what we are asking you to do.

And it seems to me that while clear there

- was Mount Laurel housing being proposed in the

letter, at least that's what the letter said on its
face, that to use that kind of a technique, whers
you come in and say: Do this within thirty days;
if you don't do it within thirty days, you're -- we
are going to sue, it's going to be a waste of time
for you to defend this kind of litigation, because
w§ know what we're talking about, we have had a lot
of experience doing it, and believe me, your town
is in trouble; and not only that, if you don't do

what we want, the Court is very likely to hit you

~harder than we are asking for -- now, I ask you --

“* and Your Honor has had many years' experience as a

municipal attorney, I know -- how a municipality is

going to view that,

It seems to me that somebody that delivers

"~ that kind of a letter to a municipality has to know

and anticipate that that isn't designed as a good-fa{

-.

th



.

PENGAD CO.. nvor.u. Q7002 - FORM 2046

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

21

' bargaining tool. This is designed to get the

municipality mad at you right off the bat.
And if you're going to get -- if you're

going to approach a municipality in good faith,

it seems to me the one thing you try and do is walk

in with your arms open and say: Hey, let's sit
down and talk about this, rather than say: 1I'm
going to hit you over the head with a club if you
don't do what I'm asking you to do.

And the fact that they're proposing Mount
Laurel housing rather than something else should not
be allowed to get the builder around this good-faith
kind of a situation.

It seems to me clear that this kind of ap-
proach that was taken in this case was violative of
at least the intent and the spirit of the good-faith
requirement in Mount Laurel II, even though it may
not have been a strict violation of the letter of
the law in Mount Laurel II, and that this is exact-

ly the kind of abuse which I feel that the Court

should be waryvof permitting to continue, to use

" Mount Laurel litigation as a club.

You know, the funny thing is in this case,

is that if that letter had come in and proposed

= housing that was non-Mount Laurel housing, there's

~.
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" no doubt sbout the fact that this would be the

threat chét we{ape talking about today. But instead,

the letter comes in with a deliberately offensive

" tone that can only be calculated to make the muni-

cipality nonreceptive to the proposal rather than

- receptive to it, and then take us into court and

demand the builder's remedy.

It seems to me that's exactly the kind of a
situation where a builder's remedy should not be
granted.

If I may, Your Honor, I'd like to then turn
my attention to the Zirinsky situation. The
Zirinsky case I think points out more than any other
situation the dangobs and the problems involved

in deciding whether a builder's remedy is required

or whether a builder's remedy is earned or deserved

in any given case.

Here we have a builder who, by purchase of

option, has acquired what amounts to a substantial

- portion of the Township, not just a hundred acres or

two hundred acres but, by varying accounts that we
have had, somewhere between sixteen hundred and

two thousand acres in a town that onl} has a little
over eight thousand acres. So by anybody's count,

that's somewhere between twenty and twenty~-five
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percent of the town that he has under option.

Then he{oomes in and he says: I want to put

" research and office building on my property. His
":[‘baokground is in research and office. He never

 mentions housing of any kind, Mount Laurel housing

or otherwise.

He is told by the Township Fathers: Look,
what you are proposing isn't consistent with what
we have planned for out there, and we don't want it.
We don't think that it's an appropriate place for

it, and we don't think you're going to get very far

with it. You can proceed and go to the Planning

- Board if you want to.

The Planning Board puts him off until after
he has had -- until after the Township has adopted
1ta:new zoning ordinance, chauao that was all being
done contemporaneously at that time,

Then nothing more is heard from the applicant

for a period of several months, until December,

" after this new zoning ordinance has been in effect

- for approximately five months, after this litigation

and various other plaintiffs have already started
the case, when we are within three months of the

proposed trial date in this case, and now he comes

-in, and in his complaint in this case he says, for
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vtha very firast time: I propose to build Mount

Laurel housing and, therefore, you should grant me
a builder's remedy.

We don't even know where on those sixteen
hundred to two thousand acres he proposes to build
the Mount Laurel housing, or whether he proposes
to build it on all of it. I certainly hope not, be-
cause that would result in tens of thousands of
housing units in Cranbury, rather than the thousands
that we are already talking about.

And it seems to me that, in this regard, his

request for a builder's remedy fails on two issues.

‘One is that, clearly, he hasn't proposed something

specific. He hadn't proposed anything at all to
the Town until he filed the suit.

And I would point out to Your Honor that
not only is the position taken by the Township firm
in that position, but also, the briefs filed by
at least two of the plaintiffs -- and by that, I
mean the brief filed by the Urban League and by
Toll Brothers -- both indicate that something has
to be proposed.

I would submit that something more should be
done than what the Urban League proposed; but even

Zirinsky doesn't come up to the level that they say ¢
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”ﬂ ;:they would indicate that even a letter that in-

dicates a willingness to negotiate should be suf-
ficient,

I don't think so. I think that the muni-
cipality should be given something concrete to deal
with in terms of a specific plan that they can re-
view. But even if we take the more limited standard
of you have to propose something in some fashion
or form, send a letter, say we would like to build
Mount Laurel housing on our property, can we sit
down and talk to you about it, Zirinsky doesnot
even rise to the level of that standard.

And the second part of that is, and the flip
side of it is, I don't see what the difference is
between a developer who comes in and says, I want
to bulld research and office in your township, and
tho;Township says, we're sorry, but we're not
interested in that in that location, and then he
turns around and sues on Mount Laurel grounds, and

the developer that comes in and says, I want to

build research and office in your township, and if

 f'you don't let me do that, then I'm going to sue on

Mount Laurel grounds, and then he turns around and
sues on Mount Laurel grounds.

It seems to me that in one case the threat is
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”Q_Q,OXPlicit' and the other case, the threat is implicit;

and in both c&sea, the builder's remedy should be
denied.

With regard to the third plaintiff, Cranbury
Land Company, there is no doubt about the fact that

Cranbury Land Company, for a substantial period of

time in the early 1970's, did actually propose to

the Township the provision of some Mount Laurel
housing.

Of course, we didn't have Mount Laurel
housing back then. It was low and moderate income
housing. And the original proposals were made to
the Township long before the Supreme Court's initial
decision in Mount Laurel I, and at a time when we
still had the Bedminster case, the original Bedminste
case, which said that it was perfectly okay for a
municipality to zone five-aore housing.

I make those comments not from the point of
view of trying to take away from the efforts that
this plaintiff has made, but rather to indicate the
procedural posture that the municipality was in at
that point in time,

There is no doubt about the fact that the
municipality resisted those efforts; however, 1 think

'Wwe have an additional problem here, and that is that
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sometime in 1976, for whatever reason, the plain-
tiff apparently decided to do nothing furthqr.

The plaintiff says that he would have testi-
fied that he was waiting to see what happened in
the Opinion in the Urban League case which is now
before this Court on remand. I would submit to
Your Honor, however, that waiting seven years for
something to happen seems to me to be stretching a
point a bit, and it's -~ the plaintiff had some
obligation to propose something more than just sit
back and wait for seven years, but should have come
in and said ~-- or made it known that, "We still
stand ready to build this type of housing, and we
want to do it," and got some kind of a response
from the municipality.

I call Your Honor's attention to the faoct --

it's in the record -- that for a period of a few

© years prior to 1983, the municipality was involved

“f'in the process of revising its master plan and re-~

"~ zoning the town, and this plaintiff was not heard

from that -« during that time period with any re-

- quest for consideration for Mount Laurel housing in

~

that process.

Lastly, we come to Garfield; and, Your

Honor, with regard to Garfield, I have already stateg
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5f}é 1 , ¢_«“the fact that the municipality is -- finds itself
::ii' 2 1 in the positién of saying that even if we didn't
iﬁjf 3 f:  feel that Garfield was entitled to a bullder's
‘é 4 o remedy, it just so happens to be the owner of the
‘¥5¥ (2 5 :f; _ land where the Township feels that this kind of
{? 6 ’ l‘ housing should go.
- 7 L And that was already demonstrated by the
8 fact that the Township's high density zone happens
9 R to have encompassed Garfield's property.
10 I would only point out for the record, Your
i 11 Honor, so that I do not appear to be inconsistent,
; 12 that I do not think that the type of presentation \
: 13 o | that was made by Garfield at the Township Committee
g 14 Meeting on the 3econd reading of the zoning ordinance
f 15 . at the end of a three-year period of master plan
% 16  .,, revision and zoning ordinance revision, would other-
17 » 1:  wise be sufficient to entitle them to a builder's
18 ;;    remedy, when it comes in literally at the eleventh
19 | 3 g - hour and says: Wait, I want to build Mount Laurel
20 o ‘bouﬁing.
21 . ' However, I realize that because of the
22 - position that the Township has taken with regard
23 i to Garfield's property, that that argument really
o 24 - ' is meaningless in this context. I just want to
. 25 ~ 4indicate, however, that we are being consistent in
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. our impression that, in our opinion, that is not

. comment that Mr. Moran made which refers to the

' fact that if our letter to the Township had not in-

29

sufficient ﬁo trigger an entitlement to builder's
remedy .

However, I think, for ali of those reasons,
that on the question of good faith and the question -
and I think the two subsidiary points that are in-
volved, A, the use of Mount Laurel as a club and, B,
the obligation of the developer to at least offer
something to the town, to come in and say, "Let me
do this, please," and get a negative response from
the Township before it files a suit or rushes off
to dourt to file a suit, that, on both of those
issues, that the builders in this case are not en-
titled to a builder's remedy.

THE COURT: All right. Suppose we take the

responsesin the order in whioh Mr. Moran has ad-

dre;aed them.

MISS HIRSCH: Your Honor, I believe that

cluded an offer to do Mount Laurel housing, that

it would clearly ocome within the threat language

of the Mount Laurel decision, is very revealing.
vIn fact, the language at page 218, which is

constantly referred to with respect to Toll Brothers
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" Jects which contain no lower income housing.

" a hundred and eighty-eight units, which would be
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I'm sorry, it's page 280 -- talks about a builder

threatening to bring Mount Laurel litigation in the

The letter to the Cranbury Township Committee
and the Cranbury Planning Board, however you would
characterize it, clearly does state that Toll Brothers

was submitting a plan which involved twenty percent,

affordable to lower income persons.

Additionally, I'd 1like to point out that the
letter enclosed ordinance amendments and master plan
amendments which, in at least one other town that
we have been involved with, were amendments of a
type that a particular governing body did find were
accsptable later down the line.

Although the tone of the lattef may not be
acceptable -- I understand Your Honor's position on
that -- we did do a good bit more than the other
plaintiffs in this case who may have appeared at
meetings and claimed that proposed master plan re-
visions would not be sufficient, there would be

problems with then.

We submitted specific ordinance provisions
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which we believe meet the precepts of Mount Laurel II

As a part pf our January 6th letter, we

' additionally offered to mest with the Township and

- its attorneys and planners until a certain date, to

go over the analysis that we set forth in the letter.

We also said that we would like the opportunit
to work with the Town on the revisions to the master
plan and ordinances that would be needed to implement
the proposal that we were making.

I think that those additional comments in
the letter should be kept in mind. I don't believe
that, in this context, that the efforts of Toll
Brothers can be considered a threat.

There was an offer in the letter to do Mount
Laurel housing. The suit was then filed. It was
our understanding, due to the good faith and offer
to attempt to resolve without litigation language
in the Mount Laurel decision, that such an effort
was required.

If we had not sent that letter to the Town

- and had instead filed suit, we would have been in-

~ volved in this case perhaps more directly, earlier

part of the case. The timing was -- of the letter

~ was January 6th, 1984, We received a response from

the mayor on January 18th, 1984,

~

-
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If we had not allowed that time to pass, and

~ had instead filed a complaint immediately, our

complaint would have been filed a mere fifteen days
after Mr. Zirinsky's.

It is our position that some effort is re-
quired by a plaintiff to bring a proposal involving
lower income housing to the attention of the muni-
cipality before the litigation is filed. And I
believe that the efforts of my client were sufficient,

given that language. Thank you.

THE COURT: All right. Thank you., Mr. Herbert?

MR. HERBERT: Your Honor, last week, when we

heard an argument about exhaustion of remedies, and

- based upon the -~ perhaps the direction of the col-

loquy that took place, Mr. Moran apparently, like

- the good litigator that he is, has now retreated to

another basis to try to eliminate my client from the

case, And this one now is in the -~ under the label

- of good faith.

To my amazement and great disappointment, last

Wednesday I was notified by Urpan League for the

first time ever that they intended to join with

" Mr. Moran in that motion. This was on the same day

that they filed a brief concerning priorities, in

which they bemoaned the fact that settlement discussi

ons
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concerning my client.

~ in Princeton with the engineers and planners at that

33

I think we can all draw, at least I can draw,
certain conclusions from that, but I am not going
to. I don't think it serves any purpose for me to
look at the motives of Urban League, Jjust as I
believe it serves little purpose for Urban League
to conjecture as to what the motives of Mr. Zirinsky
are, when they never took the time to look at the
various correspondence which were alluded to today
in the stipulation.

That's behind us. I want to address some

of the comments made by Mr. Moran about what occurred

In March of 1982, my client contacted

Mayor Danser and the then planning director,

Mr. March, to have a meeting. A meeting was held

time, at which time my client urged that there be
adopted, or allowed for, office-research in the
- western part of town.
As thes stipulation indicates, both representa-
| tives of Cranbury said that there was little hope
of any success, but feel free to apply to the
Planning Board, which they promptly did,

There was an exchange of six letters going

~.
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‘ffi and the PlanninggBoard basically saying: Even
};{though we previously listed you on the Planning
. Board agenda, we are not going to hear you, because

;g the zoning ordinance was then being considered by

. the Township.

34

The Township then adopted the zoning ordinance,
I believe sometime in July or August, sometime during
the summer; and, shortly thereafter, Garfield filed
its complaint., Garfield's complaint was filed on
September Tth, 1983,

It was during that period of time, I can
simply represent to you, that Mr, Zirinsky, during --
after his rejection by the Board, and shortly before
that rejection, that he had believed that one way of
allowing for him to proceed with office and research
was to provide for low and moderate income housing
as part of the overall project.

That's not in the stipulation. It's simply
my representation., And it was never evidenced in
any writing up to that point in time, nor was it
expressed by Mr. Zirinsky or his representatives
up to being basically told to get lost, if you will,
on June 27th,

After Garfield filed its complaint, on

-
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September --

THE COURT: Excuse me.

(Discussion off the record between the Court

!?§nd his secretary.)

THE COURT: Okay. We'll have to take a

" break.

MR. HERBERT: Sure.

(Whereupon a brief recess was taken.)

RN
THE COURT: Sorry. That was the boss,
MR, HERBERT: Your Honor, I was attempting
to point out that the -- shortly after the zoning
ordinance was adopted -- and you heard pretty vivid

desoriptions of that zoning ordinance, which the

municipality acknowledges was noncomplying with

Mount Laurel itself -- when that was adopted, a suit

was instituted, was almost immediately filed by

- Garfield, which Garfield is quite proud of, and

rightly so.

Shortly thereafter, suit was filed by the
Cranbury Land Company, represented by Mr, Bisgaier,
That was on November 9th, 1983,

On November 15th, 1983, I sent a letter to

the Court indicating -~ it's in the record -- in-

dicating our interest in getting 1nvolved. of our =--
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- I believe our interest in involving ourselves in

Mount Laurel litigation; sent a copy to all, sent a

copy to all of the parties in this matter.

And on November 16th, I believe there was a --

I'm sorry -- November 18th, there was a status con-

ference here in this court, the firat status conferend

in this case, at which time my associate, David Rosko&,

was in attendance.

If Your Honor recalls, that meeting was quite
lengthy. The issue of any -~ of Zirinsky's motion
to consolidate was debated; and, as a follow-up,
on November 28th, 1983, Your Honor issued the first
pretrial status letter addressed to all attorneys,
and 1t noted, at the bottom of page 2, Your Honor's
intention to -- the direction to our law firm to
submit an order to consolidate, and to circulate
that among all of the parties on a five-day basis,

And you concluded by stating: "I would, of
course, entort%in any objeotions to the proposed
order."

Your Honor, from November, there was nothing.

Nothing happened in this case from the first -- the

© filing of suit by Garfield on September Tth until

that status conference on November 18th, 1983,

nothing at all other than the filing of complaints

o]
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and the filing of answers.

From that day forward, Mr. Zirinsky actively,

through his law firm, actively participated in

every phase of the trial,

We filed our complaint, it's true, as
Mr. Moran says, several months later, in fact, on
December 20th. In actuality, we were involved in
this_process informally as early, as I have indicated
as November 18th, after sending a letter to the
Court and to all counsel on November 15th.

There isn't one aspect of this entire matter
that my client has not fully participated in. There
was no objection by either the defendant or Urban
League or anybody else to our being consolidated as
a plaintifr.

Our complaint was quite detailed, specifying,

I believe, at paragraphs 13, 14 and 15 of Count 1,

- specifically what the history of this case was, and

our involvement.

Your Honor, the rest is more or less history.

~We've hired a planner. There was a status con-

ference here in January -~ I'm sorry -- yes, January,

* on January 24th, 1984, And at that time, I believe

Your Honor remarked that we were th% only plaintiff 4
and I mean this with greatest respect to other

%




N

PENGAD cO.. .AVO.N.J. 07002 - FORM 2046

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

b

38

~ plaintiffs -- we were the only party, I believe,

that submitted a planner's report other than

Ms. Lerman up to that point. And I think your com-

ment at that time, Your Honor, was, we were the
last one in but we were the first ones to comply with
the pretrial directives.

Mr. Lynch, our planner, then participated
actively with Mr. Mallach, the Urban League planner,

and ogher experts, and was involved in the evolution

- of the consensus report., If you recall, Your Honor,

' Ms. Lerman and Mr. Mallach testified about the

contributions of Mr. Lynch.

From that point on, we participated in all

 aspects of depositions., We even conducted the

‘-‘depositiona of Mr. Ginman in my office. We

participated in various pretrial motions, including

& motion for recusal, and have participated, I

believe, quite actively, despite the fact that my
client's last name begins with Z, in the entire
proceedings. -

We have not missed one day of ﬁrial, and my
client has already absorbed an enormous expense up
to this point., At no time prior to last week did
anyone'ever raise the issue specifically that we

would have to send a letter in prior to filing suit
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J;ié 1 ;_ﬁ_. as a sine qua non for having, if you will, standing

‘ 2 to proceed with the builder's remedy.

;f!!!*ﬁ 3 1f¥ﬁﬂf The pretrial order does not direct, it talks
:; 4 ;:i  generally about the right to builder's remedy. The
'}: L 5 }j[ ‘ 1asue}was never raised by anybody in this case.

;v 6 if:  Mr. Moran raises it generally, the five
o 7 . points in his trial brief, it's true, but no one
8 | ever raised this in the context of a motion,
9 Now, I am told that somehow we are different
10 than other planners because we, by Mr. Moran's
i 11 presentation, we did not provide anything specific
; 12 C to Cranbury Township. Your Honor, we couldn't pro-
: 13 , vide anything specific, because we -- in effect,
g 14 any efforts to meet with the Planning Board early
é 15 .~ onwere just rejected out of hand.
% 16 | It's trus that those earlier -- the only
17 .~ overtures that we were able to make were in the
18 vf5; i‘contoxt of office and research, but we couldn't
19 Q‘j,j even get to first base. There were no other specific
20 S proposals ever presented, that is, site plans, in
21 this case other than perhaps Toll Brothers, which
22 came in after -- behind us.
23 It's true that Garfield, for example, made
24 8 generalized presentation, but no site plan was

: . 25 ever proposed, no specific units designed, and so

~
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forth, and the same for the other plaintiff.

And, very honestly, it's understandable

that they wouldn't. We had no idea of what units

- were going to be for the town. We had no idea what

the reaction of the Town would be as to specific
proposals.

I am hearing now that because my client went
through the expense of optioning a great quantity
of land, that somehow that should be worked in his
prejudice. With all due respect, I think it should

work to his advantage, and that's in the issue of

“builder's remedy on priorities,.

I'm not going to get to that, but all I am

saying is that we are trying to be fluid, We are

- trying to be responsive to the Town. We have had

innumerable discussions with the Town, and through

- Mr. Moran, about possibly resolving this case, the

contents of which obviously cannot be placed on the

record. But our attempt was to be flexible,
‘But I think that gets us to where we -- what

the Supreme Court was involved with when 1t talked

‘ ,.'about the threat that would bar a litigant from

Mount Laurel relief, at page 280,
In the stipulation, it says -- the stipula-

" tion in our case -- it is acknowledged that no
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Sg 1 ‘gif_ -zhreat was ever made to litigate a case, and that
. 2 : is true; and, therefore, the provision of page 280,
‘% 3 ~ff“ ‘ paragraph 66, that Your Honor referred to before,
4  iiv“f is not applicable.
o 5 As to paragraph 69, the Court alludes to the
6 - Chester case in speaking about not using Mount Laurel
7 %;ﬁ o as a bargaining chip.
8 ‘f:‘» In Chester, what occurred there, not only
9  ;1 was there an environmentally unsound piece of property,
10 : but there was no commitment to construct low and
11 ~ moderate income housing.
12 1? S ‘ Here there is a commitment, and I believe
13 ii’  that that is the following -- that the following,
14 ' the laat several sentences of paragraph 69 at the
15 :;' '~ page of 281 I believe resolved the issue, and that
16 ‘“_  is that Trial Courts should guard the public interest
17 :Ji»““ carefully to be sure that plaintiff developers do
18 *;~f not hbuse the Mount Laurel doctrine.
19 Where builder's remedies are awarded, are
20 vfg.awarded, Your Honor, the remedy should be carefully
: 21 " conditioned to assure that the -- that in fact, the
- 22 'é _- plaintiff developer constructs a substantial amount
23 _f j  of low income housing.
24 e THE COURT: Do you know, in the Chester case,
. 25 ‘:i, whether the plaintiff had actually made an application




fflf § l“ :;} ' for a variance and was denied?
. 2| MR. HERBERT: I believe he did, Your Honor.
if ,? 3 ;  He was asking for multi-family housing on a flood
_é 4 i;3  plain.
é e 5 éié ; THE COURT: You see, you can read that sentence
é 6 ?!? I think you're right, but you can read that sentence
: 7 ':;_ two ways.
ii;? ; 8 o You can read it to say or to addreas the
9 - situation where a builder has been unable to secure
10 a variance, that is, has been denied a variance;
é 11 v or has been unable, in the general sense would be
; 12 t}J’; unable, to secure a variance.
: 13 o It has a different meaning depending on how
g 14 you read it., I think in Chester, there was actually
é 15 i»  _an application for a variance, which was denied.
% 16  ' 7’ ' MR. HERBERT: I believe so, Your Honor. Here,
17 ﬁ  ~ there was no -- well, I don't want to belabor the
18 f?;l - point.
19 jf | There was no opportunity to even present
20 i o any prbposal formally to the Planning Board, because
21 those efforts were basically met with the point
225 that -~ with the reaction by Cranbury that because
23 the zoning ordinance was then in progress, such a
Nt 24%7 “ meeting would be, if you will, and these are my
. 25 s words, fruitless.
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Now, Mr. Moran would, I am sure, point out
that after the zoning ordinance was adopted, as he

has pointed out, why didn't the builder come forth

with a specific proposal? I would like to really

a3k him, Would there be any hops to it?

Here we are in court, with Garfield sitting
here seeking high density zoning and providing a
set-aside for low and moderate income housing. 1It's
no secret that that is in a location that Cranbury
would like to locate such housing; but yet, Cranbury
has resisted all efforts by Garfielq to -- absent
litigation, to do so.

How could we possibly hope to go through an
effort of seeking zoning revisions so as to provide
for low and moderate income housing in the western

part of town, when, in the eastern part whers, if

- anything, Cranbury would -- at least alleges that

they'd like to see that housing, they frustrated

those efforta?

The other thing I want to point out is what

- would have occurred had we made an application while

the suit had been filed in September, and gone

through this fruitless process only to find out,
on the day of trial, that any such efforts would be

totally unproductive.
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And I would venture a guess, not a guess,

but a one hundred percent guarantee, but that such

"”',efforta would be unproductive.

Then we'd be back in a position of maybe

. having a viable argument about exhaustion, about

coming in too late.

The fact is, Your Honor, in this case, we
came in very early in the game, We participated
in every aspect of this trial.

The Court speaks about providing a builder's
iemcdy 23 an inducement for builders to put their

resources forth and to shoulder the financial

responsibility of these kinds of cases.

And if they have an appropriate site, and if

it's environmentally -- if it's environmentally

appropriate, then, within the fair share, a builder's

remedy should be granted.

Now, Your Honor, we believe that we should

" have an opportunity to have a master loock at our

sites and to fashion a specific proposal that would
be detailed. And, as I said, other than Toll,,the:

other plaintirfs have not fashioned that, simply

' because we don't know what the fair share number

- was going to be, we don't know what the overall

allocation was, and so forth.

~.
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But if this motion is granted, we won't ever

© get that opportunity.

The thing that rings a bell with me as I
stand here and read the Urban League's brief is
their statement about -- page 3, at the bottom, the
second sentence: "“The Supreme Court, however, was
also balancing fair play to the municipality against
its pragmatic concern that housing production be
encouraged.”

I would only ask, where is the fair play for

my client? Where is the fair play when somebody

s attempts to have an audience with the Planning Board

and does not get that audience?

Where is the fair play when no one objects

to a motion to consolidate only after several weeks

of trial, only after we are at the builder's remedy

- stage, and then introduces this argument?

Your Honor, I think that if a -- 1f we are

- going to put to the litmus test the true motives

of plaintiff developers, then I would venture a
guess that a very guileless lawyer perhaps could say
all the right things in an appropriate letter, but
have intentions not to build low and moderate in-

comé housing.

That wasn't done here. No threats were made.

.
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And we are committed, in the words of page 281 of

the Decision, to construct low and moderate income

. housing at the appropriate offset declared by the

- Court,

We'd like to have that opportunity. And we

~ don't believe, by any stretch of the imagination

'fg have we ever made any threat, and that's stipulated

‘ to as far as an explicit threat; nor have we acted

in bad faith in this matter, and we therefore ask
that the motion be denied,

THE COURT:  All right. Mr, Bisgaler.

MR. BISGAIER: Your Honor, I think that
Mr. Herbert really touched on one of the major con-
siderations that you should have in ruling on this
motion, and that is the fundamental purpose of
the builder's remedy, why the Court instituted it
after so many years of litigation.

I would bring to the Court's attention that
it was not the builders who came to the Court seek-
ing the builder's remedy; it was the public 1nteyest
bar that came to the Court seeking the builder's
remedy, believed it thoroughly argued it vociferous-
ly and at great length before the Supreme Court.

And the reason for that argument was because

however serious the Mount Laurel mandate, whatever
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lk its constitutional underpinnings, the public
2 interest bar is in the totality, sat before the
3 - Supreme Court during those arguments, all four
4 entities, all of which since that time have experieno+
5 the pitfalls of public interest representation from
6 the point of view of the support it has gotten and
7 the potential for the public interest bar to be under
8 cut along the way.
9 And 1t was because of the need of a class of
10 plaintiffs that would bring Mount Laurel litigation
11 that the Court instituted the buildér's remedy.
12 There has been talk that the builder's
13 remedy is not a constitutional right. Of course
14 it's not a constitutional right. It's a remedy for
15 the satisfaction of a constitutional right; and as
16 such, it has constitutional significance.
17 And for the Court to be asked to undermine
18 it in any way is for the Court to be asked to do
19 something very, very serious in its implications.
20 And to couch it from the point of view of a standing_
21 issue or from the point of view of an exhaustion
22 issue, I think is really a mistake.
23 I think the Supreme Court's concerns about
24 granting the builder's remedy are spelled out at
25 length. It did got have a significant concern with
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é 1 ‘ ;,Z regard to standing or exhaustion. Its concerns
”?‘I' 2 fﬁ}were to get a class of plaintiffs to litigate, not
'ﬁf 3 f}*i' ‘to have housing built in areas where, for very sound
é’ 4 ﬁli: | and very serious environmental reasons, it should
E (5 5 fff'  not be built.
i,? 61 The one thing the Court mentioned which the
:;i 7 ,ff Court was concerned about, and I think the only
tfi 8 ~ thing that there should be a serious concern about,
j:j 9 " 1s the issue of the bargaining chip, the builder who
‘ié 10 is really using the Mount Laurel litigation or a
f;: ; 11 threat of Mount Laurel litigation as a way to get
;f é 2] :‘ something other than an approval to construct low
'{? ; 13  and moderate income housing.
;{‘lé .14 A look at the Clinton, Caputo and Mount Laurel
:?fﬁfv' 15 - cases I think really expresses the Court's intent
f;:“ § 16 g on how the builder's remedy should be utilized.
‘ vl B The Court had experience ‘with the builder's
’ 18 remedy, It had several builders before it in Mount
};i 19 ;71_ Laurel, It had a builder who had simply written a
| 20 ffff'fletter to the municipality and had done absolutely
21 i??ﬁr‘ nothing more, prior to filing its litigation. And
22 the letter simply stated its desire to build a
23 | :' | ‘mobile home park in the township. There was no
24 submission of any plans. There was no application
. 25 ) for anything else.




« FORM 2046

PENGAD CO.. DAYONNE, N.J. 07002

| | 49

1 That builder is now constructing four hundred
2 and some odd units of mobile homes in Mount Laurel

3 Mfii Township as a result of the builder's remedy.

4 In the Caputo case, the Court was faced with
5 a developer who had gone forward uithcut a Mount

6 Laurel -- without any Mount Laurel units, with the
7 intent to build Mount Laurel units. The Court ad-

8 dresses the way to deal with that in its opinion.

9 The way to deal with that was to mandate as
10 part of the builder's remedy that the builder build
11 - low and moderate income units., The Court didn't say
12 because this buildob_wont forward, sought a variance
13 and didn't get it, it was not entitled to the

14 builder's remedy. The Court didn't say because there
15 was no application for low and moderate income

16 housing, this builder was not entitled to the builder
17 remedy.

18 The only reason the builder in Caputo was not
19 entitled to the builder's remedy was because of its
20 site, and because of the environmental degradation
21 that would be created on its site. No other reason
22 was given by the Court.
23 And in that case, where the Court specifical~
24 ly addressed these very concerns, the Court said

25

that the Trial Court's method of dealing with that
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1 " ;ﬂ;;’ﬁgwould be to mandate low and moderate income housing
. 2 } as part of the development.
3 | | Round Valley and Clinton is even more on
4  'gpo1nt. There, the developer had gone forward with
5 iﬁ proposal on a site which it ultimately sold rqr
6 ‘ ff oommorc1a1 and industrial development during the
7  f}l ; course of the litigation.
8 ,{ff what did the Court do? Did the Court say:
9 a Clear evidence that Mount Laurel was being used by
10 | a developer to get industrial and commercial develop-
; 11 o ment on its site? Could there have been clear
; 12 evidence of that? Was there a presumption raised
: 13 | in the Court's mind that this builder wasvreally
. 14 | | not intending to go forward? No,
f . 15 | The Court said: This developer will have
% 16 the right now, on remand, on another tract on which
17L . 4t had never proposed low and moderate income housing,
18 » to go forward and prove to a master that it would
19 be -- that it was feasible on that site, and that
20 | financially and from an environmental perspective,
21 low and moderate income housing could be built there.
29 That's how the Courts treated three proposals,
23 THE COURT: What actually happened in Ciinton,
24 | though?
. 25 ] MR. BISGAIER: Pardon me, Your Honor?
|
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something I think to be addressed to the Trial Court

mean to interrupt Mr, Bisgaler's --

51

THE COURT: What actually happened in

MR. BISGAIER: I can't address that from the
point of view of my own personal knowledge., I have

an understanding of what happened, and that is

in implementing the Mount Laurel ruling.
THE COURT: 1It's been reported that it's --

the case was resolved without any Mount Laurel pro-

vision at all,

MR. HERBERT: Can I address that? I don't

THE COURT: Go ahead.

MR. HERBERT: -~ presentation, I was trial

counsel and litigated the entire Round Valley case

through to the Supreme Court.

What had happened was that the Supreme
Court ~- and I mean this with respect to the Court --
took two years to issue its decision. In the mean-
time, there was a Trial Court finding, by the way,
that holding the land cost upwards of a thousand |
dollars a day.

Frankly, the developer just gave up waiting -3
and this 1s not meant to be critical of the

Court -- and settled with Clinton Township to
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construct other than Mount Laurel housing, but
they didn't get a builder's remedy. There was no
injunction used by any Court.

And today, there's no Mount Laurel housing

 on that site.

THE COURT: Did the Court approve the settle-

ment?

MR. HERBERT: I don't believe so, Your Honor.
The case was resolved without any further litiga-
tion. And I can get into, you know, the discussions
I had with Judge D'Annunzio in that vicinage about
it, but the Clinton ocase was not used as a bargaining
chip; nor was there any threat made,

The problem that ocourred was that, as I

- have indicated, that it was a site that was being

carried at an enormous interest cost, with land-
carrying cost.

And I can only speak for -- Mr. Hill assumed
responsibility for that case after I was involved.
I can only tell you that the case wasa resolved in
the two-year hiatus waiting for a decision from the
Supreme Court.

THE COURT: Mr. Bisgaier, did you by chance
see the brief which the Public Advocate has filed

in the Bedminster case concerning builder's remedies?




1 _ MR, BISGAIER: No. I haven't seen the
;?i.'f°”\ 2 :f} " brief, nor was the intention to file it shared with
- : 3 .
| 4 glii' THE COURT: 1It's funny how the worm turns,
A 5 i:;?; and I apply that equally to the Urban League,
6 ;3; 1 The Public Advocate has taken the position
‘ﬁ;t :? 7 f f. that it's appropriate -- and I don't want to mis-
8 | characterize what they have said, but I think it's --
9 I think this is a fair characterization, that it
. 10 would be appropriate in Mount Laurel litigation for
2 11 {: the Court to accept a settlement between a township
3 2| :  and one builder, and treat that settlement as a
; 13 - pesolution of the class action, and cut off any
§ 14 . othér builder's remedies and, instead, give those
g 15 - other builders an opportunity to be heard with
: 16 "“  respect to the proposed settlement and the ordinance
17 v", revision.
18 | | It's even been argued that in a case such
19 . as -~ and I am not suggesting that the Public
- 20 R Advocate argued this, but it's been argued that in
: 21 : a case such as this, which has been brought by a
22 public interest group, that any builder who joins
23 shouldn't have the bullder's remedy because, after
24# all, the Urban League would have carried this case
\' . | 25 - to a conclusion, and the purposes of Mount Laurel
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on both of those,

- of the plaintiffs can settle, and the settlement

- action hearing as to whether the public interests
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And I just wondered if you want to comment

MR, BISGAIER: Well, I can't comment on the
first position, it seems like -- much too complicated,
on the class action issue, although I think it's
abhorrent in this situation, Qhera you have people
who have been participating essentially throughout
the litigation, to have a settlement with one of the
class as opposed to others, as if they hadn't been
there.

THE COURT: Well, it seems to apply even more
strongly. In other words, the Public Adyocate's
taking the position'that even in the absence of a

public interest group in the litigation, that one

will be treated as a class action settlement and,

thereafter, there will be a hearing akin to a class

are being served; and the rights of the other
developers will be limited to demonstrating that
their parcel-was unreasonably or capriciously ex-

cluded from -- in the rezoning process.

It's my understanding that Judge Skillman

has ruled on such a matter last Friday, and I

~.




— G St 1 o .
;g;k’ i “’,   0 s
ffﬂﬁ; i 1 . understand he's going to reduce it to an opinion.
. 2| MS. HIRSCH: Yes, Your Honor. I just wanted
‘:i;*ﬁf 3 '?f_*‘ to represent to the Court, that is correct. It was
i 4 ;:f ] in the case of the Morris County Fair Housing
;f ‘aéi 5 f€?  " Council suit and Charles Development Corp. versus
,_: 6 ﬁ: ' Morris Township.
: j;%f 7 fﬁﬁiv And that is correct, except that the judge
| sl is requiring at this hearing that the other developers
9 who were challenging the settlement have an opportunity
] 10 "~ to show why it does not provide for the Town's
2 11 s fair share or why it's not within a reasonable range
é 12 (| ~ of what that fair share is,
; 13 S THE COURT: And also to show that they should
g 4| - be included, --
5 MS. HIRSCH: Yes.
§ 16 c THE COURT: ==~ I take it, But there is in-
17 k' herent in his decision the concept that other
18 " builders who were plaintiffs might be excluded and
19 ' not receive a builder's remedy, I think,
SR 20 o M3. HIRSCH: VYes, that is correct, if they
'jfi}ﬂﬁ N 21 ~ don't meet the burden of showing why the settlement
f% . 22  is unfair, |
3 23' o THE COURT: So he's -- if I understand it,
,,éﬁ 24 N he's taken -- essentially, the decision will be
: ‘.!ﬁ 25 whether the Township or municipality arbitrarily or
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~capriciously fails to include those builders in

their rezoning scheme, in light of their fair

share number,

MS. HIRSCH: I think the first decision
will have to be that the proposed rezoning, which
in this case was adopted by the Town but was con-
ditioned upon a judgment of compliance being issued,
meets the Town's fair share or comes close to meet-
ing the Town's fair share and, if it doesn't, that

there is some good rationale for it not meeting

its fair share, either insufficient vacant land

‘or some other justification.

In that case, the only plaintiff, the only
developer who was challenging the settlement was
a developer who really did come in at the eleventh
hour, within weeks of the case, the first trial
date that was set, and additionally who Judge
Skillman ordered not be joined, not be consolidated
with the main action,

So, there may be some distinctions there..

MR. BISGAIER: I have had some discussion
with the Public Advocate about the Morris Township
situation, which I think is very different from
that one. They had essentially resolved the

settlement gpen another plece of litigation was
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;,filad, and I think that's the context,

. 2 | Although I haven'trseen that ruling or heard
e 3| ?i;i‘ﬁifrom anybody other than Ms. Hirsh as to what it was,
4 ;€44  I would expect that would be the context of that
k;: 5  .. ruling, which I think distinguishes it from the
6 if.  factual setting here.
7 :ti The second point that Your Honor brought to
8 f}y  our attention, as to the right to builder's remedy
9 in the context of public interest litigation, is
10 something that I have a very strong opinion on, and
; 11 -~ I think that there should be no question about it,
é 12 ‘ ‘, in 1ight of the history of public interest litiga-
: 13 ‘  _k tion in this context.
%‘ 14 ' | As much as the Urban League would like to
f 15 assure the Court that it will be here to pursue
§ 16 ; this litigation to its finality, it can't, and it
17 | knows that, and the Court knows that, it's been
18 : its representation before the Appellate Division.
19 ;  - The Public Advocate was unable to do that
20 - as to twelve municipalities that it sued in 1978,
21 : - dropped from litigation because of costs.
zé The Urban -~ the Suburban Action Institute,
23 which filed litigation against three other munie-
24i, | fpalities:with Mahwah, has been unable to pursue
‘l’ 25 ;;; those other municipalities because of the cost of
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1 - 1itigation.
. 2 The existence of a public interest litigant
g 3 “;_ ' is certainly a benefit to the Court and a benefit
4 }¥; ‘ to the public. It does not preclude the need for
(L 5 i};;7' the builder's remedy, and does not preclude the --
6 :€t~ it should not preclude the exercise of the builder's
7 f li.‘ remedy.
8 B We do not know when the public interest bar
‘ 9 is going to drop out of a case. Neither does the
;5 . 10 Court. And in order to maintain this class of
”g ; 11 ‘ plaintiffs that the Supreme Court saw as essential
§ é 12 o to bringing Mount Laurel litigation, thé existence
ff ; 13 ,} | of the public interest bar, to the extent it does
.; 14 _ exist, should not foreclose, in the context of any
iﬁ g 15 . litigation, the granting of builder's remedy to an
f; £ 16 ~,;,._ otherwise appropriate plaintiff.
%g 17 L The specifics of the facts here I think
,ﬁ 18 substantially enhance, certainly, my client's rights
< 19|  vis-a-vis the arguments of the Township.
f 20 My own view is that there is no plaintiff
; 21 .. here who the Township has the right to foreclose
22 o from moving forward toward ﬁ builder's remedy. The
23 - fact that a representative of Garfield stood up in
24 | - : a public meeting is enough. I think if no represent%-
“‘; . o5l tive stood up at all, in light of the pendency of
|
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fé 1 ;f:?. 'tha litigation, it would have been enough.
i IR
. 2 S The fact that they came, they represented --
J? 3 5i;‘¢ they represented somebody who purportedly is ready,
fﬁ 4 i?fa} “wi11ing and able to build low and moderate income
;E s 5 ” housing, is enough.
,f 6 ;Ej i There was no threat there. There was no
»f 7 ; {  threat in the Toll Brothers situation. There was
ff 8 '  . no threat in the Zirinsky situation.
'; 9 . A rebuttable presumption is now to be given
; 10 in the Zirinsky situation because they didn't pro-
;é Z 11 pose low and moderate income housing, but they came
i é 12 : in and litigated the claim afterwards? So what?
‘E i 13 ' | How do they rebut the presumption?
‘ N 14 THE COURT: What about the public interest
;; f | 15 -“‘ dimension which the Urban League refers to, and
- § 16 ‘ | the perception out there in the municipalities that
17  ‘v Mount Laurel is being abused, and the perception of
18 ‘QY", a town, let's say, like Franklin Township, now,
19 : which has been sued by ten plaintirrs; as to the
20 o fairness of this process, as to the appropriateness
21 of the process?
292 | You don't see in that, setting that, there
23 ;'h, might be 2 point at which we have to say, look, we
24 | don't need ten builders to bring about the goals
| . 25 e of Mount Laurel?

N
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- by Your Honor at some point 1@ this litigation,

which would be the priority issue. It's another

_ Laurel mandate. They have certainly had the opportun

this length of time having done nothing, and put

60

MR. BISGAIER: Yes, it is, to some extent.

Itts an issue that's apparently going to be heard

answer in terms of how to deal with numerous builders,

THE COURT: Let's assume there's enough fair
share there to satiafy the ten of them,

MR. BISGAIER: If there's enough fair share
there to take the ten of them, then I don't think
the municipality has a standing to complain. They
have the opportunity and have had the opportunity
since nineteen seventy -- actually, since 1971, when
the first Irial Courts began articulating the Mount

Laurel doctrine, to begin to comply with the Mount

since January of 1983 to comply with the mandate.

If they have done nothing, if they have gone

themselves in a posture where they have a falr

share number of eighteen hundred or whatever it is

in Franklin -- and I am unaware of the number --

which has totally been unaddressed by the municipality,

I don't think that they have the right to complain
that that fair share number may be divvied up among

a class of plaintiffs who the Court, Supreme Court,
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- many of those plaintiffs would be able to survive

 you know, that have to be protected in order to

I think the Court pointed out what they would be,

61

wanted to be encouraged to litigate.

There's no way for the Court to know how

the litigation at -- this lengthy litigation; to
forecloae one or two or three or four of them in an

atep along the way, until the litigation is finalized,

*may well be a serious mistake.

You may be foreclosing the ones that would

pursue it, and granting it to ones who, six months
from now, disappear for financial reasons.

I mean, there's so many possibilities here,

guard the Mount Laurel mandate, that I think 1t

should be under the most extreme circumstances, and

that the Court would foreclose a builder from moving
forward toward the builder's remedy stage of the
litigation.

On the other hand, I do think that there does
come a point in time in the history of 1itigatioq

when plaintiffs are entitled to know that, that

there is a halt and call to intervention and con-
solidation; and that's something which should
probably be well-briefed by people at the apprOpriatﬁ

time for the Court, and for the Court to articulate
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”'3 1 at a certain point in the history of the litigation

" when that point has come, and when cthers who bring

Mount Laurel litigation will just have to await the

i7 resolution of the case that's before the Court.

I think it's going to be raised, I am sure
it's going to be raised in the Monroe case at some
point, as to what the rights are of those parties
who have been granted intervention or consolidation
vis-a~-vis other landowners in a municipality who
haven't sued.

I would just like to, in closing, just speak

' a little bit to the history of my client's involve-

ment in the town,

I am hearing an argument, I believe, by
Mr. Moran, that my client did not do enough and
that, at some point in time after 1976, it should
have come back again, and maybe again and maybe
again, to the municipality, having received cor-
respondence from the municipal attorney that, no,
we understand you have én application, you havq had
your application, you know, for seven years, before
Mount Laurel I was even brought, my client had an
application to this municipality for this type of
relief, that in some way, they're foreclosed from

a builder's remedy now because they didn't do
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.~ ordinary thing to bring back to the client at this
. point, that having been proposing this type of use
~before 1970, in fact, and having litigated the issue

~ of the moratorium, and having litigated it until the

‘ Urban League brought their action prior to the

days, which 1is totally irrelevant, to be told now

~ to give it standing or to say that it hasn't -- it

63

And I would say that would be really an extra-

builder's remedy, having undertaken this -- these
actions, having sought a resolution of need to be
adopted by the municipality, having struggled with
the municipality to get it to provide for regional
housing needs and local needs, having jeopardized
its own ability before the municipality by represent-
ing 1t;elf‘pub11cly to be that landowner who is
pursuing low and moderate income housing in the
municipality for years, and having litigated shortly

after the rezoning, albeit not within forty-five
that it didn't do what it was supposed to have done

didn't threaten the municipality in some way, I
think is really a totally unacceptable argument by
the Township.

The Township has to be estopped from even

pursuing those arguments. It has constantly been
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E?T' ‘ll using the fact that it's going through its master
ii‘l' 2 ‘}1 plan process as a Justifioation for not meeting
:1}““ 3 :iiﬁith builders., It has used with my client the fact
4 -?_:;‘ that it was in litigation as a reason not to dis-
3 " ouss specific developments with builders.
6 The mayor himself took the stand and stated,
7 e didn't respond to the Toll Brothera application,”
’ 5 not because he didn't like the letter. He could
ii ? have sald that. Not because he was upset with the
.ii . 10 ~ letter. He could have said that. And those are
;:ﬁhé m) probably reactions that he and the Township had.
;g é 12 o He testified that he did not respond to that
Ei : 13 application because they were in litigation. They
fi-% 14  were already in litigation. And the faot that the
G%“g 15 f i ' munioipality is already in litigation is a major
f;é : 16 ‘i.y fact, I believe, of a major significancc for the
' 17 "f Court in this context, from the developer's point
18 | of view, from the builder's point of view.
19 ’,- ‘ The municipality's already in litigation.
20 ;:],~ It's already fighting, and it hasn't rezoned. It
| 21 . oould rezone at any time.
B 22 N The -- Cranbury ocould have rezoned in 1977,
23 i and it didn't. And builders and landowners have
24 ' known that all along, and know the doctrine as

 _"' 25 B enunciated in Mount Laurel II with regard to this
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. municipality,

It's remanded back to this Court for this

- municipality, and this municipality adopts the

- ordinance that it chose to adopt, in what would

appear to be relatively flagrant violation of Mount

- Laurel rulings that its own -~ of the Court's

| ruling, since its own planner testified that it was

adopted in responss to Mount Laurel I and not in
response to Mount Laurel II.

To say that builders should be prevented
from moving forward when there's ongoing litigation,
and trying to join that litigation to present their
olaiﬁs 1n‘light of the municipality's record, really
would be contrary to, I believe, the letter of the
Opinion,

We do have in the Opinion itself an example
of the Court dealing with a developer coming in
within the context of existing litigation., The
Supreme Court has dealt with that issue and accepted
that developer and gave that developer a builder's
remedy. |

There's no -- there's nothing in the facts
in these cases whloh would justify Roger Davis get-
ting a builder's remedy in Mount Laurel and these

plaintiffs not being entitled to go forward with a

~
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v builder's remedy in this case. Thank you.

THE COURT: We'll take fifteen minutes.
(Whereupon a recess was taken.)
2 % 2

THE COURT: Mr. Warren? You wish to be
heard? I mean, are you -- fools rush in where
wi;e men fear to tread,'or something like that.

MR. WARREN: I'll try and compromise and be
brief, Your Honor,

In light of Mr, Moran's presentation, I spoke

with him during a previous break, and he confirmed

- that Garfield and Company 1s not the subject of his

motion, as indeed I think he would have to in light

”or the faot that the affirmative defenses which

provide the basis for the motion were never raised

with respect to Garfield and Company.
The only comment I'd like to make in light
of that, therefore, is pick up on something that

Mr. Herbert said, He said that Garfield and Company

- 1s proud, and rightly so, of having initiated this

litigation among the builders, builder-plaintiffs,
first,

And, Your Honor, that's quite correct. We
are proud that we were the first builder-plaintiff

to ocome in and analyze the zoning ordinance, proposed




Tere g ownship Committee and, in general terms, explained
‘ i;; 5 t6 the Township Committee the problems with the
; 6 ’ ordinance which relaied to the Mount Laurel housing
. 7 . - to be built in the PD-HD zone. And when the Township
i},é 8  ?  Committee nevertheless passed the ordinance, Your
9 Honor, we are proud that we came in within the forty-
. 10 five-statutory-day period for prerogative writs and
g 11 brought this action as the first builder's remedy
é 12 j 80 a3 not to in any way delay this remanded action.
; 13 And so to that extent, I certainly agree
% § 14 | with Mr. Herbert. Thank you.
15 THE COURT: Mr. Payne.
16 MR. PAYNE: Your Homor, I, too, will be
;s 17 .} _' brief, because despite what Mr, Bisgaier seemed to
. 18 , Say a moment ago, this is not the Urban League's
;f' 19 ~ motion; this is Mr. Moran's motion, and I think the
fﬁ 20 | | position that we stated in our letter brief made
p 21 B available this morning emphasizes that, for the
= 22 L - most part, we do not support Cranbury Township's
23 . position this morning,
24 ‘ We have not Supported Cranbury with respect
25 : , - to the exhaustion argument, and I want that emphasiz+d,
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because it perhaps wasn't attended to quite as

| . olearly in our brief, that we do not support Cranbury

with respect to the argument concerning good faith

and prior negotiations, at least in the context of

 this litigation.

The language that the Supreme Court has given

to us to work with is, unfortunately, very ambiguous

- as to all of this. It's the Urban League's position

that, with respect to the activity of the four
builders present in court here, that the ongoing
process of litigation, the remand from the Supreme
Court, the Township's articulated position with
respect to the litigation, would have made it wholly
futile for any of the builders to have thought 1t
appropriate to undertake extended negotiations with
the Township in the context of specific proposals.
Now, I can't say with confidence what the
situation as to that requirement may be somé months
or years hence. As we gain more experiencq with
post-Mount Laurel II procedures in these situations,
it may well be, and I would hope that it would be,
the case that towns would be sufficiently open and
aware and cooperative in their sense of obligation
to meet the Mount Laurel II mandate, that it would

be fruitful to sit down with detailed proposals and

~
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‘j“ﬁork them out in advance.

But with all due respect to Mr. Moran's

:‘,. position, that certainly is not the case with

‘,: Cranbury under the present circumstances.

Our agreement with the Township's position

 13 on the very narrow point of the so-called threat

exception to the entitlement to builder's remedy.
And even with respect to that, I believe our position
is an extremely narrow one.

We ask simply that there be some prior ex-
pression by the builder-claimant of a commitment

to the Mount Laurel purpose in order to proceed be-

yond the threshold stage.

There obviously is a long process ahead in
terms of priorities amongst competing builders,
problems of suitabilities, finding an appropriate
time in the course of litigation to cut off further
motions for consolidation or whatever.

Those 1ssues are before the Court. They
obviously will have to be resolved, but we would
suggest to you, Your Honor, for the reasons you have
already indicated, that our concern Ls with the
overall health of the Mount Laurel doctrine, not
with the Township's position, not with the builders'

position, but that it can become, over the long haul,
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i - a workable means to achieving the ends that the

 Supreme Court has articulated,

And we do believe that that requires some
minimal commitment in the form we have suggested,
as a rebuttable presumption, which I would emphasize
in this case we think might be rebutted.

We have not had access to the letters. We
have not had access to the conferences or other
communications between the builder and the Township
that might show a different context than appears
from the stipulation., But we do believe that that
minimal showing was what the Supreme Court had in
mind when it required that non-Mount Laurel zoning
purposes not lay behind -- lie behind a piece of
Mount Laurel litigation.

It seems obvious that under almost any con-
ceivable circumstances, the smoking gun of an overt
threat would.ﬁe avoided;therefore, there has to be
a somewhat more sophisticated inquiry into what the
context of the relationship between the Township.and
the developer may be, if that language is to have
any meaning.

THE COURT: Where does the Court go with

_ drawing the line here as between Toll Brothers,

which deems it necessary under the decision to write
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& letter, and writes a letter which it probably
- knows is going to be fruitless and, if you want to
" take Mr, Moran's argument, was intentionally framed

- that way, so as to evoke a negative response, and

. Zirinsky, who says, I give up, I've been trying to

develop my land, I know I'm not going to get what

I want, and if I write a letter, it's probably going
to look like a threat if I say, okay, you didn't
give me OR or whatever the designation is, office-

research, and I now write and say, I now want to

talk to you about Mount Laurel?

It's not the smoking gun, but one could

certainly imply a threat from that. And so Mr. Zirin?ky

says, rather than get myself into that, I'm just
going to start suit, and I have this land here, I've
got an cption on it, and I'm willing to build Mount
Laurel.

And maybe with Mount Laurel, I can convince
the Town to also let me have some commercial.

Which is more offensive?

MR. PAYNE: Do I have to choose, Your Honor?

THE COURT: Okay. Which is the more violative
of the Mount Laurel dootrine? I didn't mean of-
fensive in terms of the tenor of thedapproaoh. but

in terms of the doctrine itself.
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MR. PAYNE: They're different problems, Your
1 2;Honor.‘ As we have indicated, we don't wish in any
f sense to suggest that the Toll Brothers approach is
. one that we would encourage. Far from it. But on
'lits face, tone ?nd style apart, we believe that it
meets the requirements that the Supreme Court has
set out at the threshold for the claim of the
builder's remedy.
As to Mr. Zirinsky's situation, I fully
agree that once the initial non-Mount Laurel offer
has been put on the table, it 1s increasingly dif-
ficult for the builder to switch gears, to make a
Mount Laurel claim, without suggesting the implicit
‘threat. |
That's why I believe our bottom line position
is that the offer should be made up front and at
the outset. And as I indicated in our brief, we
think that's to the good, that it encourages builders
who see the potent weapon here in Mount Laurel to
think through.the Mount Laurel possibilities from
the outside, to frame it, to offer it, and stick
with.it thereafter.
THE COURT: But what's wrong with somebody
in the Zirinsky situation, who sees the handwriting

on the wall, he's negotiated, attempting to get what
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- he wanted, and had no interest in Mount Laurel at
2;; a11, which I think I can fairly say may be the'
:iftypical builder in the State of New Jersey, and he
’n_seas the Township adopt a zoning ordinance which
;doesn't coincide with what he wanted, he sees the
- fact that there's not going to be any likelihood of
him ever getting it, in light of the manner in which
the western half of the Town is zoned; is he to be
barred from changing his mind because he chose the
use most desired to him?
He is at that point -- what's he supposed to
" do, get rid of the land, sell off his options, or
sell off the land he owns? Or can he not say, well,
I know that I'm never going to get my primary goal,
but there's one use that I might be able to get
that's economically desirable to me and, from the
standpoint of the likelihood of success, perhaps
more achievable; I may not be able to demonstrate
that the Cranbury ordinance is arbitrary and
capricious in excluding office-research, but in
light of the dictates of Mount Laurel, it may be
improper?
Can't he change his mind without having that
be deemed bad faith or a threat?

MR. PAYNE: Of course he can change his mind,
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Your Honor, but it's the builder's remedy that we
- are talking about, not the use of his land, not the

_ultimate relationship between any builder and any

township.

Indeed, I think it's entirely appropriate
that the existence of Mr. Zirinsky's options, the
possibility that some of those options may be con-
verted into ownership that could serve a Mount Laurel
purpose, be a fact that is considered by the Court,
by the master, by the process at some point in the
litigation.

The builder's remedy, as I understand it,
gives the landowner something more simply than the

ultimate possibility of using his land., It gives

him, to some degree, a pre-emptive right to use it

as against considerations of municipal preference,

~ as against oconsiderations of the most desirable

planning criteria in a community,

Again, that's an issue that we haven't yet
faced, suitability, priorities amongst builders,
and so forth.

I don't for a moment wish to suggest that
the Zirinsky landholdings become irrelevant to this
litigation once this issue is faced; but even though

the builder's remedy has become, in the Supreme
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o Court's words, a routine rather than extraordinary

remedy in terms of availability, it still 1s an
extraordinary remedy in terms of the degree of dis-~
regard that it allows of the municipality's general
control of its land.

I would submit to you, Your Honor, that
even the very brief history thus far of Mount
Laurel II makes it crystal clear that builders are
going to be forthcoming to claim the builder's
remedy. There seems to be no question about that,
and it's obvious that the Urban League type case,
which is primarily a public interest plaintiff, is
going to be a small part, if any part at all, of
future litigation.

That's why I think it's so important to
straighten out these remedies here, so that yes,
1t's a hard case, it's a hard rule, but it does
not burden builders very strenuously, I would sub-
mit,

THE COURT: Well, the question is whether a
ruling which would give the Court the option to
pick and choose, whether it be along the lines of
what Judge Skillman is reported to have done -- and
I say that because I don't know precisely the con-

text within which he's ruled -~ or the suggestion
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: 4 'bringing suit, might then tend to detract from the
. | £ 5 : " argument which you have just made, that the builders
: 4’..;E 6 ?ij  _ are nov actively coming to the Court, more than the
“f% 7 "  Court would like vo deal with, maybe, put they are
é 8 " geotively pursuing those matters.
E 9 ‘ and that, of course, Was as I understand
‘ﬁQingé ' 10 it, one of the primary purposes of the builder's
2 11 remedy in the first place, a3 you are correctiin
é 12 B saying, that the public interest groups are dropping
Z 13 ' out either pecause of independent reasons -- and
% 14 = with respect to the Public Advocate, 1 am informed
‘i 15 i;f; that they are not pursuing any new 1itigation, and

16 f?*f' I think maybe thal puts the statement mildly.

17 : o I have a rather strong feeling that we are

18 - : pot going to see any public interest groups in

19 ‘;”f- Mount Laurel 1itigation when these pending cases

20 ;ﬁj‘ -~ are completed. That may be an overstatement, but
21 :? | 1 think that probably 13 closer to the truth, 80
22 I   k ~ that a Mr. Zirinsky or whomever, viewing the

23 '?v' potential that they can come this far and be knock
24  . | out, is going to nave to be jeery about that.

They're going to have to read what somé judge may

25
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. under similar circumstances.

And indeed, if the class action approach
is applied, it will mean the race to the courthouse,
the first guy there, and then the first one to
settle. Tm not sure how that equates to the public
interest in Mount Laurel.

MR. PAYNE: Your Honor, I share those con-
cerns. I think we're moving into the issues that
we have separately briefed on our priorities brief.

I would only suggest that, at this point,
that I think the timing considerations in this case
are perhaps unique. I would not want to argue
seriously as a general proposition that this is the
best or the clearest time to make this issue. It
has come up at this point. Your Honor has heard

argument on that previously, and has agreed to hear

1£ at this point.

I would submit that what is essential to the
health of the builder's remedy is out of this case,
I would hope, because there are public interest
plaintiffs present.

Certainly in some case in the very near
future, from yourself, from the other Mount Laurel

courts, a clear artioculation of a set of ground

rules for the\builder'a remedy problem -- the
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Supreme Court obviously has not faced the complexity

- of the situation as it now appears.

I believe that once those ground rules are

articulated, as we argued in our priorities brief,
Just as with any litigated issue, the parties can
cast their likely success at an early stage, even
if the ultimate decision is later on, and there
need not be an unnecessary burden on litigation.

We have to keep these cases open to builders.
Our position on the general issue, contrary to some
suggestions you asked about earlier, probably with
Mr. Bisgaier, is that we do noﬁ suggest that there
ought only be one builder, or that the builder's
remedy ought to be cut off at some point short of
the fair share obligation of the municipality.

We think the remedy ought to be generously
available, but it does, I would submit, need some
ground rules.

THE COURT: Okay. Mr. Paley, you want to be
heard?

MR, PALEY: Yes., Briefly, Your Honor, I
support the argument that Mr. Moran made as to his
position generally addressed to builder's remedy.
Obviously, I take no position with respect to the

specific plaintiff builders in this case whatsoever,
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but I would add to the comments that Mr. Moran

made the following.

-At page 279 of the Opinion, the holding of
the Supreme Court is, and I quote: "We hold that
where a developer succeeds in Mount Laurel litiga-
tion and proposes a project providing a substantial
amount of lower income housing, a builder's remedy
should be granted."

And then the Court goes on to have some ex-
ceptions based upon environmental and planning
constraints.

Now, I think that there's two points in that '
holding that should be stressed by the Court, first
of all, the words "where a developer succeeds."

In this particular case -~ and whatever 1s going
to happen in the future will hapen, but in this
particular case, we have had the Urban League
prosecute this case aggressively through the con-
clusion or the virtual conclusion of the trial,
where we are now,

They have been represented by able and
competent counsel. They have been assisted by the
Constitutional Law Clinic of Rutgers,\the State

University, in their presentation. And they have

often argued applications before the Court, as




80
.ﬂ;}ﬁ 1 ;w4"»Hr. Payne just did a few moments ago, and that
??i §¢ 2] §j :;’ there has been no shortage of strong activist
L#;‘.’ 3 ;_ o attitudes taken by the Urban League in this
| 4 :§ , - particular proceeding.
?;;? 5 ;I;“: I think, therefore, that it's not necessary
6 .;; ) ‘to have a general rule as to the role that public
7 ; ' - interest litigators are going to take in the future.
8 | But in this case, certainly, one can argue
9 that whatever results are achieved were achieved
10 | primarily, if not exclusively, through the efforts
i 11 | of the Urban League and Mr. Payns and his colleagues.
; ‘12 | | Secondly, the Supreme Court says, in the
: 13 e quote that I just referred to, that the developer
g 14 ‘ must propose a project. Now, I'm not sure, of
é 15 ‘ course, exactly what the words "propose a project”
% 16 v5, 'v mean,
17 On page 330 of the Opinion, when addressing
18 »;‘ this particular -- in the conclusion of their
19 ,-" ~ general opinion, they refer to the fact that there
20 _ is to be a proposed project. And on page 331, they
| 21 - use the term, "proposed development."
- 22 »' ’. Now, I submit --
23 THE COURT: That's in the Round Valley case,
S 24 - 331,
@ MR. PALEY: Yeah, I believe that that's

25

~
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correct., I'm sorry, Your Honor. I believe that

the use of those terms suggests something more than
a builder or developer standing up before a Township
Committee or Township Council or a Planning‘Board
and saying, I bélieve that your ordinance is un-

constitutional, and I'm available to build Mount

Laurel housing.

Indeed, I can tell the Court that municipal

attorneys have been receiving correspondence on a
general baslis from no attorney in this case, and

from no developer in this case, as far as I know,

' from lawyers which state: We repressent Mount Laurel

developers, and if you have a problem meeting your

fair share, Just give us a call, and we'll happlly

put you in touch with a developer who can come into
your town and meet your needs and satisfy Judge

Serpentelli.
THE COURT: 1It's worse than that. The

ma jority of -the complaints filed in this court

never even tell me what is going to be built, the

nature of the building, nor the number of units in-
volved,

We call on a regular basis, after the com-
plaint is received, and ask the plaintiff's counsel,

what is it that you are proposing, so we have some
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. 1dea of the magnitude of the proposal and the amount

of low and moderate housing to result from that,

And most of the ﬁime, the answer is: I don't
know. We'll have to get back to you.

MR. PALEY: Well, I think, Your Honor, that
it is incumbent upon anyone who seeks a builder's
remedy to have some specific plan or proposal,
Obviously, I would not argue that he needs site plan
approval, or that even that he has to file an appli-
cation for site plan or subdivision approval with
the appropriate municipal agencies,

But something of detail should be presented
to a municipal agency, and discussion should ensue
before a developer-plaintiff should be entitled to
a builder's remedy. And I think that's what the
Court had in mind when thoy_said, "Propose a pro-
Ject."

I also think that that kind of situation
avoids the problem that th§ Court pointed out in
colloquy with Mr. Payne, using Zirinsky Jjust as an
example, where then you don't have to decide on the
fine line whether or not a developer who proposes
something other than residential housing, and sees
he's not going any place, you then have to Jjudge the

good faith of his change of mind.
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83
I think what has to happen is that some

specifio project has to be submitted.
Now, just some general comments other than
that, on some of the argument that has taken place.
With respect to the position of plaintiffs
who have participated in the trial, and particularly
in this trial, I would argue that their participation
here, particularly in light of the Urban League's
participation, ought not to have any effect for good
or bad upon the decision of the Court,

The pretrial order that was entered in this

point in time that the right and entitlement of any
plaintiff developers to a builder's remedy was

going to be adjudicated. I don't think that anyone

was misled.

Any party, as has been pointed out, could
have brought an application before this Court to
resolve the question we are now talking about, or
the exhaustion of remedies question, or the stand-

ing question, however that's characterized, at an

The second point is that I believe Mr, Bisga17

made a point, when addressing this subject, when he

said: Aren't we told now that we didn't do what we
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T,ahould have done then, if you accept Mr. Moran's

argument?

Well, of course, that's been the position

... that all of the municipal defendants find them-

selves in., And I can recall some specific cross

examination, particularly from Mr, Warren, I believe,

~ to the effect that you municipalities have had ten

years in order to get your house in order and your
ducks in a row.

But, of course, Mount Laurel didn't come out
until January of 1983, after two and a half years
of consideration by the Supreme Court; and many of
us believe, those of us who represent municipalities,
who have taken steps to rezone, and who have taken
steps to promote high density housing, would argue
that we did so in good faith,

And while I am very much aware of the state-
ment iﬁ Mount Laurel which says we don't really
address the question of good faith as far as the
municipalities are concerned, it's results that
count -~ and that's a paraphrase, of course, but
I think that that's clearly what they say --1I
think that we find ourselves in the position of
appearing before this Court as the bad guys, despite

whatever efforts we may have made,




85

f;;fyé | 1 | We are indeed the baby seals that this Court
'* 2 | alluded to earlier, and anything that this _Coubt
 ;3f'  3 !»;1 - can do to temper the blow I think is -- takes a
\ 4 u:,i__ positive approach, especially in those municipalities
i;f 5 «bJﬂ that have made some effort.
6 : _l} The last thing I want to say, Your Honor,
7 ] ' is, there's been talk here about the public interest.
8 a: "~ And I'm somewhat sensitive to that term, because I
9 view my representation of the Township as being in
10 | the public intsrest.
z 11 ‘ I represent 42,223 people, as of the 1980
3 12 _ census. Mr. Moran represents several thousands
; 13 ;;    of people in Cranbury.
§ 14 iﬂ To argue that the municipal attorneys here
S 15 :w representing townships and boroughs throughout
: 16 ’, Middlesex County are not representing the public
17 ,  o interest is, I think, inappropriate. Ve represent
18 fi;}i _the pub;ic interest as much as the Urban League
19 | ; ’ does.
20 - We may have a different view of where that
21 B interest lies, but we certainly represent the
P 22 v _ public interest far more than developers, builders
? 23 1 who come in Qnd seek to develop lands for high
. .1‘ 24 v’ density, which happens to be coincident with high
. 25 o profits. )
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And without addressing the motives of any

of the particular plaintiffs in this case, Your

Honor, it seems to me that one can conjecturse that

- the arguments that I hear would be substantially

different if the ruling in Mount Laurel was for low
density hou;ing. We wouldn't be hearing the talk
about devotion to the public interest,

I wonder if any of the developers in any of
the cases before Your Honor has offered to take the
additional profits that are going to be generated
by the higher density housing and plow those ad-
ditional profits back to the municipality, to peramit
the municipality to construct an infrastructure to
serve those houses,

They may be compelled to do so by way of
off-site improvements and so forth, to the extent
that Mount Laurel permits, but you don't hear any

of that.
It's -~ that must be said at this point,

"~ Your Honor, and when Your Honor considers the

lquestion of who is entitled to a bullder's remedy,
I don't believe that it's fair for Your Honor to
ignore the municipal interest. And I speak on be-
‘half of Piscataway and baby seals everywhere.

THE COURT: Let me, just for the purposes of
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:_the record, make it clear that there was an attribu-

f;tion to me of this baby seal language. The only

“'  comment that I recall about it was my expressing my

distreas with that kind of language, and I certainly
wouldn't want it to become mine.

MR. PALEY: May I -~ I did not mean to sug-
gest that Your Honor had originated that comment at
all. Your Honor pointed out that that appeared in
a newspaper or magazine article, and merely reported
it.

THE COURT: And I think I commented that I
didn't approve of it.

| MR, PALEY: That's correct.

. THE COURT: Secondly, with regard to your

last argument, we can't forget the fact that the

Court has indicated that Mount Laurel litigation

mﬁst be profitable; otherwise, we are not going to

| get builders in here,

I concede that there comes a point at which
the issue of profitability may be reached.

The third comment that I would make, and you
‘may wish to address yourself to it, and that is if
we define succeeding in litigation, how do we square
that with Mr., Davis's builder's remedy in Mouat

Laurel? He didn't succeed in that case alone.
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That case had been carried all that period of

time by a public interest group, and he got in on

the bandwagon, and the Court kind of just gave that

very short shrift.

It said: 1It's true that Davis is not a

* typical plaintiff developer, and it could be argused

that the primary reason for granting a builder's

renedy wasn't present thers, But they turned around

and said: There are really three reasons we are

going to give him the remedy.

And it seems to me that perhaps the third
reason was the most important, and that is, it's
time that something be done, and he was there to
do it.

Now, that leads me, then, to the question of
whether, in a -- even in a suit brought by a
public interest group, or a suit brought by one
builder in which other builders join, there isn't
value in that setting as opposed to a suit brought
by one single plaintiff.

Now, we have had four cases settled here
with the Urban League in which there's been no

builder. And we have, and we will, revised

ordinances which everyone hopes will result in

Mount Laurel construction. But we don't hava before

~.
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i;% ’ lik ;;i  .us in any of those cases'somebody‘ready, willing
2 - and able before the Court to build, and upon whom
;;!!’ 3] the Court can impose a condition of building.
‘%‘ 4 ;5£;: The language of the Opinion would permit me
;:Qf_ {;ﬁ 5 EJ?J to say to Garfield and to Cranbury Land and to
6 ‘f;}. Zirinsky and so forth: You get a builder's remedy,
7 ;t f but you get it done, or you lose it. You start
8|l l;’a'v building within twenty-four months, or you're going
9 to lose it,
10 e Isn't there the benefit of, which the Court
; 11 _ ', | expressed in terms of builder's remedy, of getting
;. 12 :ﬂ   f‘natural construction? Isn't that much more likely
: 13 1f;;1 where you have multiple plaintiffs than when you
g 14 14‘ don't?
15 N MR. PALEY: Let me address the first point
: 16 ;1" first. With respect to the Mount Laurel case it-
17 f:,, self, I think it's at least arguable that what the
18 o Supreme Court intended to do was to reflect its
19 . consternation with the fact that in the Mount Laurel
20 _ municipality, not one low income dwelling had been
21 | zoned for, and they viewed the attempts on the part
29 of Mount Laurel to comply with even Mount Laurel 1
23 “ as being specious.
» 24 And I believe that it's arguable that that's
. . 25 why Mr. Davis succeeded to a builder's remedy and
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 ﬂwas awarded a builder's remedy in that case,

Secondly, Your Honor --

THE COURT: You don't see that that might

be equally applicable here? Maybe not specious,

but Cranbury hasn't responded with a compliant

- ordinance since 1976,

MR. PALEY: Well, I'll let Mr. Moran argue
those attempts that he feels that Cranbury has méde.

THE COURT: No. He's conceded the compliance
issue first. Well, first Judge Furman decided that;

and then secondly, on revision, he's now conceded

" that. So he -- the fact of the matter is that

Cranbury has not zoned 1n'such a manner as to provide
for affordable -~ or a realistic opportunity to
build affordable housing in -- well, we can take eigh
years, if you want to start with Mount Laurel I.

MR. PALEY: Well, Your Honor, let me talk

about Piscataway for a moment, because the same

thing applies in Piscataway. We have one complaint
filed by a proposed builder. I would say that if
there were four or five --

MR. HERBERT: Excuse me, Your Honor. I
don't mean to cut off Mr. Paley. I apologize to
him, but in fairness, if Mr. Paley is going to

address the complaints that have been filed with

t
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" this Court by an adversary, is now going to

.address that, and particularly in the context of

. a motion brought by Cranbury, it might not appear

to be appropriate.

THE COURT: I don't know where you are going

with that,.

MR. PALEY: 1I'll withdraw the comment.

THE COURT: Yes.

MR. PALEY: Had several complaints been filed
against Piscataway for seeking builder's remedy --

MR. HERBERT: Your Honor, the same objection,

-1 mean, perhaps I don't have standing to do it, but

Mr. Paley is alluding to a different circumstance
than that of whioch he's faced in an adversarial

context, with a client, with a party who is not

~here in court to hear his argument,

THE COURT: Well, let me see where you are

"going. Go ahead.

MR. PALEY: I would certainly think that

that might provide options to Piscataway:.to try

- to resolve the matter with those individuals and on

those sites that Piscataway felt were appropriate

for development for low and moderate housing.
We don't have that situation in Piscataway,

because there's only one.

—-
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THE COURT: And it's after the fact, isn't

12

MR. PALEY: Well, that's to be -~ it certain-

ly was filed after this trial started, and argument

~on that will await another day.

But it seems to me, Your Honor, that my
point in addressing this particular motion is to try
and place the general municipal position in per-
spective, that it doesn't necessarily mean, because
one builder files an action, that a lot of other

builders are going to run in.

With Piscataway, with the fair share number

'-tqr Piscataway, the consensus fair share number as

high as it is, and that being well published, does
the fact that we only have one developer who's filed
an action suggest that there is not demand for low
and moderate housing with the Township of Piscata-
way? And is that something that the Court ought
to consider?

I don't think that the developers ought to
be the one who are going to be the judges of when
and where Mount Laurel housing is goling to be built.
I think that's up to the Court. And following the
arguments that have been made by the plaintiff

developers here, and applying them to Piscataway
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‘generally, I think that they would require that
" the Court place too much discretion, if you will,
‘5win the decision of any landowner to file an action

| arnd to come into court., They know that they're

f»goins to win,

 f,“Urban League and it's been the Court-appointed ex-

pert that has presented the bulk of the testimony

. granting builder's remedies and the obvious onoourag&-

- undermining of the Mount Laurel principle should
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And in this particular case, it's been the

that the Court has been heard -- that the Court
has heard; it has not been the builders, Thank
you, Your Honor.

THE COURT: Okay, thank you. I am not going
to.rulo on the matter until I have received the
Zirinsky material. It's an extraordinarily diffi-
oult situation, as far as I am concerned.

Just in general terms, the interests being
welghed are what I perceive as a very strong policy

statemsnt in the Opinion as to the liberality of

ment for builders to bring suit, and the possible

the builder's remedy approach be modified, cut
back on, in any significant fashion.
The other side of the coin is fairness to

the Town, judicial efficiency, the need to conclude
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{1Mount Laurel litigation as rapidly as possible,

i and to get results.

And those two objectives have to be weighed.

I think that's all that I will say with regard to

"4t at this point, until we receive the letters.

" When will I have those?

MR. MORAN: They will be mailed today, Your
Honor.

MR. HERBERT: The problem I had is that the
only copies I had I gave to Mr. Moran, and I didn't
realize that --

THE COURT: They're going to be mailed today?
Wouldn't it be easier to bring them in tomorrow
morning?

MR. MORAN: I hadn't planned on being here
tomorrow. I thought -- if you want me to, and if
Your Honor's going to rule at that time, I can come
back tomorrow.

THE COURT: It's all right now. If you're
not going to be here, that's okay.

MR. HERBERT: Your Honor, I could arrange

- to, perhaps to have somebody pick them up at

Mr. Moran's office and have them here this after-

noon.

THE COURT: As long as I have an opportunity

-
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" to read them, that's fine.

MR. HERBERT: That could be arranged as

' _soon as we conclude.

THE COURT: All right. What are we doing
next?

MR. MORAN: 7Your Honor, I believe, unless

'I'm misreading things, that that essentially con-

cludes Cranbury's participation in this phase of the
case, with the exception of the rulings that I have
asked Your Honor to make, and which you had indi-
cated that you will make when you receive the docu-
ments.

I believe that under the ruling in Mount

Laurel, the next phase of the case would be to re-

- mand it to the Planning Board with instructions to

rezone to accommodate a specific number of low and
moderate income housing units, with or without the
assistance of the master.

And Your Honor has indicated, although the
appointment of the master is optional in the Opin;on,

Your Honor has indicated, I believe, on a few occasig

“your intention to appoint a master.

On the question of the appointment of a

.master, I would -- I have two requests, and they're

not necessarily exclusive.

~,

ns,
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One is that Your Honor give consideration
to the appointment of a master whose backgroun& 1a
in land use planning and, secondly, that it may:be
appropriate to use the same procedures that yOuzused
when you appointed the Court-appointed expert,?ind
that is, you asked the parties to submit récdmﬁanda-
tions, and you attempted to select from thoseffééom-
mendations someone that was acceptable to as nény of
the parties as possible.

I realize that with the pool of experts that
we have in this case, the pool that remains avail-
able may be somewhat limited.

THE COURT: Everybody's out of the pool., I
take it from what you say that you do not want to
have the present Court-appointed expert converted
into a master, if the Court chooses to select a
master.

MR. MORAN: I have reservations about that,
and the reason I do have reservations is because, as
I understand, although she's a licensed professional
planner, And this is nothing -~ to take away nothing
from Ms. Lerman. I don't want to cast any doubt
upon her ability in her area of expertise.

But as I understand her background over the

last several years, it has been primarily in the
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