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HOFING AND BUCKLEY
A PROFESSIONAL CORPORATION

928 WEST STATE STREET

TRENTON, NEW JERSEY O8618

(6O9) 392-6131

ATTORNEYS FOR

JACK MxAILMAN a n d THEODORE N. MELLIN

Plaintiff
URBAN LEAGUE OF GREATER NEW
BUUSNUICK, et al.,

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIT7T QTON
MIDDLESEX/OCEAN COUNTY

V8.

Defendant

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, e t a l .

C i v i l No. C 4122-73
(Mount L a u r e l )

CIVIL ACTION

COMPLAINT OF INTERVENORS-
PLAINTIFFS JACK MAI LI IAN AND
THEODORE IT. MELLIN FOR
INTERVENTION AND FOR OTHER
RELIEF

(North Brunswick)

The plaintiffs-intervenors, Jack Mailman, residing at

1322 Aaron Road, Township of North Brunswick, County of Middlesex,

State of New Jersey, and Theodore N. Mellin, residing at 32 Overhill

Drive, Township of North Brunswick, County of Middlesex, and State of

New Jersey, complaining of the defendant Township of North Brunswick, an

by way of cross-claim against the plaintiffs, say that:

FIRST COUNT

1. Intervenors-plaintiffs are citizens and taxpayers of

the Township of North Brunswick. Intervenor-plaintiff Jack Mailman



has resided therein since 1973. Intervenor-plaintiff Theodore N.

lie 11 in has resided therein since 1977.

2. Upon information and belief, the defendant Township of

North Brunswick is a body politic of the State of New Jersey.

3. Upon information and belief, the plaintiff Urban League

of Greater New Brunswick is a non-profit public interest organization

seeking to alleviate discrimination in housing.

4. Upon information and belief, plaintiffs K. Kovnanian

Companies, Brunswick Manor Associates, and KAST Inc. are corporations

of the State of New Jersey engaged in the business of residential and

commercial construction, and have sought in this action to obtain a

builder's remedy mandating the construction of low and moderate income

housing in the Township of North Brunswick pursuant to Southern

Burlington Co. NAACP v. Township of lit. Laurel, 67 N.J. 151 (1975)

(Ht. Laurel I) and 92 N.J. 158 (1983) (Ht. Laurel II).

5. Upon information and belief, the plaintiffs to this

component of the litigation (The Urban League of Greater New Brunswick,

K. Hovnanian Companies, KAST Inc. and Brunswick Manor Associates) and

the defendant Township of North Brunswick have been endeavoring to enact

comprehensive "fair share" land ordinances and to take other actions

which are intended to conform with the dictates of Southern Burlington

County NAACP v. Township of Mount Laurel, 92 N.J. 158 (1983) (lit.

Laurel II), pursuant to a consent order among the parties entered on

Septmeber 13, 1984, annexed hereto as Exhibit A and incorporated herein

by reference. The provisions of the Consent Order were adopted in the

form of an ordinance by the Township Council in the fall of 1985.

-2-



6. Under extreme pressure from the above-named plaintiffs,

the Township of North Brunswick has been attempting to enact a

comprehensive "affordable" housing ordinance purporting to conform with

the dictates of Mount Laurel II under the supervision of this court,

which proposed ordinance is annexed hereto as Exhibit B and made a part

hereof.

7. Under the Township of North Brunswick's enabling charter,

in order to become law, a land use ordinance such as the proposed

ordinance annexed hereto as Exhibit B must be enacted by the

authoritative vote of a clear majority of the full Township Council, that

is to say, four votes out of six. In two recent votes by the North

Brunswick Township Council on the aforedescribed ordinance, the four

affirmative votes for passage could not be obtained, with three members

voting in favor, two members voting against, and one member abstaining.

8. In recent weeks, as the efforts of plaintiffs and defendant

Township of North Brunswick to enact Mount Laurel II enabling ordinances

were revealed to the public and to intervenors-plaintiffs, it became

evident to intervenors-plaintiffs that the above-named plaintiffs and the

defendant Township were seeking to have the aforedescribed ordinances

enacted with a minimum of public participation and without regard to

the concerns or objections of adjoining land owners or other citizens

and taxpayers of the Tox-mship of North Brunswick who might be affected

by the enactment of said ordinances, and the development construction and

other consequences flowing therefrom in the future. In the hearings on

the affordable housing ordinance, persons questioning or
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objecting thereto were shouted down, intimidated and interrupted by

certain Council members and their supporters in the audience.

,9. Efforts by intervenors-plaintiffs throughout 1984 and

1985 to obtain information concerning the developments and progress of

this action, including (a) the September 13, 1984 Consent Order entered

by this Court (Exhibit A), (b) the submissions by the Township to this

Court which were used by the Court and the parties in fashioning the

Consent Order, (c) the official ordinance enacted by tht Township

Council in the fall of 1985 adopting the provisions of the Consent

Order, and (d) the Township's efforts to enact subsequent enabling

ordinances, were repeatedly rebuffed by Township officials. Intervenors-

plaintiffs were constantly denied access to this information despite

repeated requests therefor, on the asserted basis that the matter was

"in litigation" and could not be publicly discussed.

10. In pursuit of this strategy, the Township of North

Brunswick has refused to exercise the option available to it as a party

to this litigation to have the within matter transferred for

adjudication to the Council on Affordable Housing pursuant to the Fair

Housing Act, L. 1985, c .222, §16.

11. Intervenors-plaintiffs desire to have the within componen

of this litigation transferred to the Council on Affordable Housing

pursuant to L. 1985, c.222 so that this matter might be adjudicated

by the body duly constituted by the Legislature for that purpose,

and in which the concerns and objections of intervenors-plaintiffs to

the proposed Kount Laurel ordinances, and the concerns

and objections of other citizens and taxpayers of the Township of North

Brunswick,can be given due consideration. Intervenors-plaintiffs seek to



have a comprehensive "fair share" land use ordinance enacted which is

sensitive to and protective of the interests not only of plaintiffs and

defendant, but of the present and future taxpayers and citizens of the

Township of North Brunswick who will be affected thereby and have the

benefit thereof.

WHEREFORE, intervenors-plaintiffs Jack Mailman and Theodore

N. Mellin demand judgment transferring the above-captioned component

of this litigation ot the Council on Affordable Housing for further

adjudication pursuant to the terms of the Fair Housing Act, L. 1985

c. 222, together with costs of suit.

SECOND COUNT

12. Intervenors-plaintiffs hereby incorporate the allegations

of paragraphs one through eleven of the First Count of the Complaint as

if set forth at length herein.

13. Alternatively, intervenors-plaintiffs desire to appeal

in the within component of this litigation as amici curiae in order to

voice their concerns and objections to the proposed Mount Laurel II

ordinances. Intervenors-plaintiffs seek to have a comprehensive "fair

share" land use ordinance enacted which is sensitive to and protective

of the interests not only of plaintiffs and defendants, but of the

present and future taxpayers and citizens of the Township of North

Brunswick who will be affected thereby and will have the benefit thereof.

WHEREFORE, intervenors-plaintiffs Jack Mailman and Theodore

N. Mellin request leave to appear in the above-captioned component of

this litigation as amici curiae and to file a brief with this court

stating their concerns and objections to the proposed Mount Laurel II

ordinance presently before this court, together with costs of suit.
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HOFING AND BUCKLEY
A Professional Corporation
Attorneys for Intervenors-plaintiffs
Jack Mailman and Theodore M. llellin

DATED: BY:
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STATE OF NEW JERSEY )

COUNTY OF MIDDLESEX )

I, JACK MAILMAN, having first been duly sworn according to

law, upon his oath, deposes and says:

I am the Intervenor - Plaintiff in the above-entitled

Complaint for Intervention and for Other Relief.

I have read the allegations contained in the foregoing

Complaint, and the same are true to the best of my personal

knowledge, except as to those matters alleged upon infornation

and belief, as to which allegations I believe them to be true.

Sworn to and subscribed
before me this C th day
of March, 19 86.

i /

TIMOTHYT KC
At to rney / tyt Law, S t a t e of New J e r s e y



STATE OF NEW JERSEY )

COUNTY OF MIDDLESEX )

I, THEODORE N. liELLIil, having first been duly sworn

according to law, upon his oath, deposes and says:

I am the Intervenor - Plaintiff in the above-entitled

Complaint for Intervention and for Other E.elief„

I have read the allegations contained in the foregoing

Complaint, and the same are true to the best of my personal

knowledge, except as to those matters alleged upon information

and belief, as to which allegations I believe them to be true.

THEODORE N. IIELLIM

Sworn to and subscribed
before me this C th day

J

TIMOTHY jJ//KOPfZUN
Attorne^ fiULdw, State of New Jersey



JOHN M. PAYNE, ESQ.
BARBARA J. WILLIAMS, ESQ.
Constitutional Litigation Clinic
Rutgers Law School
15 Washington Street
Newark, New Jersey 07102
(201) 648-5687

BRUCE S. GELBER, ESQ.
National Committee Against Discrimination
in Housing
733 - 15th Street, N.W., Suite 1026
Washington, D.C. 20005
(202) 783-8150

H.B.H. & J.
SEP 13 '84

ATTORNEYS FOR PLAINTIFFS

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et. al.,

Plaintiffs,

vs.

THE MAYOR AND COUNCIL OF THE
BOROUGH OF CARTERET, et. al.,

Defendants.

SUPERIOR COURT OF NEW
JERSEY
CHANCERY DIVISION/
MIDDLESEX COUNTY

Civil Action C 4122-73

CONSENT ORDER

This matter having been opened to the Court by

plaintiff Urban League (now Civic League) of Greater New

Brunswick's motion to modify and enforce the judgment in

this action against the Township of North Brunswick in light

of Southern Burlington County NAACP v. Township of Mount

Laurel, 92 N.J. 158 (1983) (Mount Laurel II); the Urban

League plaintiffs, plaintiff Brunswick Manor Associates,

defendant Township of North Brunswick, and counsel for K.

Hovnanian Companies and KAST, Inc. having agreed to

Exhibit A



* the terms of this Consent Order; the Court having heard

counsel for the parties; and for good cause shown,

IT IS ON THIS /'0X DAY OF AUGUST *' 19 8 4 ,

ORDERED and ADJUDGED:

1. Application of the fair share methodology set forth

in the Fair Share Report of Carla L. Lerman, P.P., the

Court-appointed expert, dated April 2, 1984, yields a fair

share number for North Brunswick Township through 1990 of

1615 housing units. Application of the fair share

methodology contained in the Expert Report on Mount Laurel

II Issues prepared by Alan Mallach, the Urban League

plaintiffs1 retained expert, and dated December 1983, as

modified by Mr. Mallach's memorandum in this case dated May

11, 1984, yields a fair share number for North Brunswick

Township through 1990 of 1508 housing units inclusive of

financial need, and 1041 housing units exclusive of

•financial need. Application of the methodology set forth in

the .Expert Report, prepared by Thomas A. Vigna, P.P., North

Brunswick Township's retained expert, and dated May 23,

1984, produces a fair share number for North Brunswick

Township through 1990 of 862 housing units.

2. The Township of North Brunswick's fair share of the

regional need for low and moderate income housing through

1990 is 1250 housing units, which include 182 units of

indigenous need, 111 units of reallocated present housing

need, and 957 units of prospective housing need.

3. The Township of North Brunswiek is entitled to

credit towards its fair share obligation of 1250 units for



the following housing units built or rehabilitated since

1980: 205 units at the Jack Pincus Memorial Senior Citizen

Housing project which are occupied by low or moderate income

persons and are subsidized under the Section 8 New

Construction Housing Assistance Payments program; 38 units

which are occupied by moderate income households and have

been rehabilitated and are subsidized under the Section 8

Moderate Rehabilitation Housing Assistance Payments program;

and 21 community residence units which are operated by the

Serve Centers Corporation and other non-profit corporations,

are occupied by low or moderate income persons, and are

subsidized under a state program for the developmentally

disabled. •

4. The Township of North Brunswick's existing zoning

ordinance and land use regulations are not in compliance

with the constitutional obligation set forth in Mount Laurel

II. The Land Use Ordinance of the Township of North

Brunswick does not provide a realistic opportunity for the

development of the Township's fair share of the regional

need for low and moderate income housing. The Township's

zoning ordinance contains various cost-generating require-

ments which are not necessary for the protection of health

and safety and which render unfeasible the development of

housing affordable to low and moderate income households.

5. The Township of North Brunswick's fair share

obligation through 1990 of 1250 housing units shall be

satisfied through a combination of credit for and

development of the following units:



t

(

(a) Credit for the 264 units of existing housing

identified in paragraph 3 above. These units include 205

units of low income housing for senior citizens, 21 units of

low income housing for the developmentally disabled, and 38

units of moderate income housing rehabilitated under the

Section 8 Moderate Rehabilitation Housing Program.

(b) Construction of 100 units of low income

housing in a subsidized, senior citizen housing project as

set forth in paragraph 6 below.

(c) Construction of 90 units in a -40 acre mobile

home/manufactured housing development as set forth in

. paragraph 7 below. These include 45 units affordable to low

income households and 45 units affordable to moderate income

households.*

(d) Construction of 520 units on a portion of the

404 acre Manor Realty Tract as set forth in paragraph 8

-below. These include 173 units affordable to low income

households and 347 units affordable to moderate income

households.

(e) Construction of 200 units on 100 acres of the

Hamelsky (Hovnanian) Tract as set forth in paragraph 9

below. These include 67 units affordable to low income

households and 133 units affordable to moderate income

households.

(f) Construction of 76 units on 38 acres of the

Johnson & Johnson (KAST) Tract as set forth in paragraph 10

below. These include 25 units affordable to low income

households and 51 units affordable to moderate income



households.

If fully developed as described in the ensuing

paragraphs, these projects will provide 636 units of low

income housing and 614 units of moderate income housing, for

a combined total of 1,250 units of lower income housing.

6. The Township shall rezone a portion of the

municipally owned nine acre site, located on Hermann Road

across from the Municipal Building and designated as Lots 7

& 8, Block 213, to allow development of a 100 unit

subsidized senior citizen housing project as a part of a new

municipal building complex. If necessary to make

development of this site for senior citizen housing

reasonably feasible, the Township of North Brunswick shall

undertake affirmative measures to support efforts to develop

the project, such as contributing the land. In the event

that the efforts of private limited dividend sponsors to

-develop the project are unsuccessful, the Township of North

Brunswick shall explore the creation of a local development

corporation to finance construction of the project through

its bonding powers.

7. The Township shall rezone a tract of approximately

40 acres, located off southbound U.S. Route 130 adjacent to

the existing Deerbrook Mobile Home Park and designated as

Lots 114.1, 114.2, Block 148, to RM (Mobile Home) to permit

development of mobile home/manufactured housing at a gross

density of 8 units per acre with a mandatory set aside of

low and moderate income housing. The zoning ordinance shall

permit development on this tract of at least 320 units of
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Nmobile home/manufactured housing with a mandatory set _aside

requiring that at least 14% of the total number of units

that may be developed, assuming full development at maximum

density, shall be low income units and at least 14% of the

total number of units that may be developed, assuming full.

development at maximum 'density, shall be moderate income

units, for a total of 90 low and moderate income units. The

Township of North Brunswick shall also revise its zoning

regulations regarding the RM (Mobile Home) zone so as to

remove cost-generating requirements which are not necessary

for the protection of health and safety, such as, but not .

limited to, permitting zero lot-line placement of the units,

removing the requirement that 25% of the. units be- occupied

by senior citizens, and reducing the sidewalk and road width

requirements.

8. The Township shall rezone the 404 acre tract known

as the Manor Realty Tract, located off southbound U.S. Route

130 and designated as Lot 111.01, Block 148,. for mixed use

residential and nonresidential development with a mandatory

set aside of low and moderate income housing on the

residential portion of the tract, subject to the following

conditions and commitments:

(a) 220 acres shall be zoned as a mixed use

residential Planned Unit Development permitting the

development of a total of 2950 units, for a gross density of

approximately 13.4 units per acre.

(b) All residential development on the Manor

Realty Tract shall be subject to a mandatory set aside of

6



low and moderate income units, requiring that a total of 520

housing units to be developed on the tract shall be

affordable to low or moderate income households. One-third

of the set aside units in the development shall be

affordable to low income households and two-thirds of the

units shall be affordable to moderate income households.

No residential development in the Manor Realty Tract shall

be more than three stories in height.

(c) In the event that Brunswick Manor Associates,

or any subsequent owner or developer of the.Manor Realty

Tract, shall fail to meet the following production schedule

for construction of the set aside units, any party or the

Court on its own Motion may move for entry of an Order both

removing the owner or developer's right to develop the Manor

Realty Tract for high density residential development and

requiring the Township of North Brunswick to rezone one or

.more alternate tracts for Planned Unit Development to permit

the development of 520 units of low and moderate income

housing, minus the number of low and moderate income units

already constructed or under construction on the Manor

Realty Tract.



Number of low and moderate income units which
must be completed or under construction by end
of year indicated, beginning on date of final
approval of the first section of the residential
development

End of Year:

1

2

3

4

5

6

7

8

9

10

11

12

Number
Additional

0

40

50

50

60

60

60

60

50 ' "

40

30

20

of Units:
(Cumulative)

( 0 )

( 40 )

( 90 )

( 140 )

( 200 )

" ( 260 )

( 320 )

( 380 )

(" 430. )

( 470 )

( 500 )

( 520 )

Nothing in this paragraph shall affect or waive the

additional phasing obligations set forth in paragraph 15

below.

(d) Development of the residential portion of the

Manor Realty Tract at a density in excess of 13 units per

acre and with a mandatory set aside of less than 20% is

justified in light of the following special circumstances:

the size of the development; the commitment on the part of

the developer to contribute 20% of the cost of the Finnegan

Lane extension, not to exceed $500,000.00; and the agreement

of the developer to develop the remainder of the Manor



.Realty Tract for nonresidential development subject to the

construction schedule set forth in subparagraph (e) below.

(e) 184 acres of the Manor Realty Tract shall be

zoned for nonresidential uses other than warehousing except

as an accessory use. Brunswick Manor Associates agrees to

adhere to the following production schedule for the develop-

ment of nonresidential floor space on this portion of the

Manor Realty Tract:

Certificates of Square footage of nonresidential
Occupancy Issued space to be completed or under

construction . ;__

Additional (Cumulative)

100,000 (100,000)

250,000 •. • (350,000)

250,000 (6OO',OOO)

300,000 (900,000)

300,000 (1,200,000)

300,000 (1,500,0000

2.25 million

3.0 million

(f) The initial application for preliminary

approval of the residential project shall be filed within

nine months after the applicable zoning ordinances are in

effect. Applications for the nonresidential portion of the

project shall be filed with due diligence.

9. The Township shall rezone 100 acres of the tract

known as the Hamelsky (Hovnanian) Tract, which is designated

as Lots 47, 75.01, 105, 106, 107, 119, Block 4.05, is

located off southbound U.S. Route 1 south of Cozzens Lane

9

Additional (Cumulative)

500

500

500

500

500

.• 500

End of 15 years

end of 20 years

(500)

(1000)

(1500)

(2000)

(2500)

(3000)

-



and is under contract to K. Hovnanian Companies, for mixed

use residential development at a gross density of 10 units

per acre, permitting development of a total of 1000 units

with a mandatory set aside of low and moderate income units

subject to the following conditions.

(a) All residential development on the Hamelsky

(Hovnanian) Tract shall be subject to a mandatory set aside

provision requiring that 20% of the total number of units

that may be developed on the site, assuming full development

at maximum density, shall be affordable to low or moderate

income households, for a total of 200 low and moderate

income units- One-third of the set aside units in the

development shall be affordable to low income households and

two-thirds,of the units shall be affordable to moderate

income households. No residential development in the

Hamelsky (Hovnanian) Tract shall be more than three stories

in height.

(b) In the event that K. Hovnanian Companies, or

any subsequent owner or developer of the Hamelsky

(Hovnanian) Tract shall fail to meet the following

production schedule for construction of the set aside units,

any party or the Court on its own Motion may move for entry

of an Order both removing the owner or developer's right to

develop the Hamelsky (Hovnanian) Tract for high density

residential development and requiring the Township of North

Brunswick to rezone one or more alternate tracts for Planned

10



Unit Development to permit the development of 200 units of

low and moderate income housing, minus the number of low and

moderate income units already constructed or under

construction on the Hamelsky (Hovnanian) Tract.

Number of low or moderate income units which -
must be completed or under construction by end
of year indicated, beginning on date of final
approval of the first section of the residential
development

End of Year:

1

2

3

4

5

Number of
Additional

0

40

50

50

60

Units:
(Cumulative)

( 0 )

( 40 )

( 90 )

( 140 )

( 200 )

Nothing in this paragraph shall affect or waive the

additional phasing obligations set forth in paragraph 15

below.

(c) K. Hovnanian Companies agrees (i) to construct

a road, at its own expense, that will run parallel to U.S.

Route 1 between the residential and nonresidential portions

of the Hamelsky (Hovnanian) Tract; and (ii) to develop

672,000 square feet of nonresidential space to be phased in

over twenty (20) years in accordance with a schedule to be

negotiated and agreed upon by the parties at a later time.

(10) The Township shall rezone 38 acres of the tract

known as the Johnson & Johnson (KAST) Tract, which is

located off southbound U.S. Route 1, between Aaron Road and

11



Finnegans Lane, is designated as Lots 25, 26, 27, 28, 31.01,

31.02, 1.01, 1.02, Block 74, and is owned by Johnson &

Johnson and under -ê feicwa. to KAST, Inc., for mixed use

residential development at a gross density of 10 units per

acre, permitting development of a total of 380 units with a

mandatory'set aside of.low and moderate income units subject

to the following conditions. The remaining 7 acres of the

Johnson & Johnson (KAST) Tract shall be zoned for

nonresidential.

(a) All residential development on the Johnson &

Johnson (KAST) Tract shall be subject to a mandatory set

aside provision requiring that 20% of the total number of

units that may. be developed on the site, assuming, full

development.at maximum density, shall be affordable to low

or moderate income households, for a total of IS low or

moderate income units. One-third of the set aside units in

the development shall be affordable to low income households

and two-thirds of the units shall be affordable to moderate

income households. No residential development in the

Johnson & Johnson (KAST) Tract shall be more than three

stories in height.

(b) In the event that KAST, Inc., or any

subsequent owner or developer of the Johnson & Johnson

(KAST) Tract, shall fail to meet the following production

schedule for construction of the set aside units, any party

or the Court on its own Motion may move for entry of an

Order both removing the owner or developer's right to

develop the Johnson & Johnson (KAST) Tract for high density

12



residential development and requiring the Township of North

Brunswick to rezone one or more alternate tracts for Planned

Unit Development to permit the development of 76 units of

low and moderate income housing, minus the number of low and

moderate income units already constructed or under

construction on the Johnson & Johnson (KAST) Tract.

Number of low and moderate income units which
must be completed or under construction by end
of year indicated, beginning on date of final

• approval of the first section of the residential
development

End of Year:

1

2

3

4

Number
Additional•

0

25

25

26

of Units:
(Cumulative)

( 0 )

( 25 )

('. 50 ) .

( 76 )

Nothing in this paragraph -shall affect or waive the

additional phasing obligations set forth in paragraph 15

below.

- ,11. To create a realistic opportunity for the

development of the Township's fair share of the regional

need for low and moderate income housing, the Township's

Land Use Ordinance shall be amended to eliminate unnecessary

cost generating requirements applicable to the PUD zone.

12. The Township of North Brunswick shall adopt an

Affordable Housing Ordinance which shall provide that units

designated as low or moderate income units shall be sold,

rented, resold or re-rented only to families who qualify as

13



low or moderate income families. The ordinance shall

further provide that such units shall be affordable to"low

or moderate income families. To be affordable, the monthly

expenses of a sales unit for principal, interest, taxes,

insurance, and condominium fees shall not exceed 28% of

family income while the monthly rental charge, including

utilities, shall not exceed 30% of family income. Low

income shall be defined as less than 50% of median regional

income with adjustments for family size, and moderate income

shall be defined as between 50% and 80% of median regional

income, with adjustments for family size. For the purposes

of this section, the region for determining median income

shall be the 11-county region set forth, in -the * • .

Court-appointed Expert's Report dated April 2, 1984, in this

case. Any partyf upon good cause shown, may apply to the

Court for modification of the standards set forth in this

.paragraph based on a modification of such standards by a

court of competent jurisdiction, a state statute, or an

administrative ruling of a state agency acting under

statutory authority. Restrictions on resale will expire 30

years from the date of the initial sale of the premises.

The ordinance shall provide a mechanism to assure that only

qualifying families own or rent such units and otherwise to

administer these provisions. For this purpose, the Township

may establish a municipal agency or may contract with a

suitable non-profit organization or other public agency for

the purpose of administering the requirements set forth

14



herein. Wherever used herein, the term "family" shall mean

"household."

13. The Township of North Brunswick shall enact an

ordinance providing that no tracts, other than those rezoned

as part of this Order, may be zoned at gross densities

greater than 4 units per acre unless those zones are subject

to a mandatory set aside provision requiring that at least

15% of the total number of units be set aside for low and

moderate income households, provided, however, that any such

tract zoned at a gross density of 7 or more units per acre

shall be subject to a mandatory set aside provision

requiring that at least 20% of the total number of units be

set aside for low and moderate income households.

14. The Township shall adopt provisions to require

that the set aside units in all multifamily developments

containing.set aside units shall contain an appropriate

bedroom mix.

15. The Township shall adopt appropriate provisions to

require that in all developments for which a set aside of

low and moderate income units is provided, (a) the low

income units and the moderate income units shall each be

continuously phased in with the construction of the market

units, on a schedule to be determined pursuant to the

procedures set forth in paragraph 17 and, (b) the low and

moderate income units shall be sufficiently integrated

within the development so as to avoid undue concentration

and physical isolation of said units aiid to ensure that said

units are reasonably accessible to any common open space,

15



public facilities, public transportation and shopping

facilities available to the rest of the development. Toward

that end, no more than 75 low and moderate income units

shall be located in any one building or cluster of

contiguous buildings, provided, however, that said units can

be, but need not be, contained in structures commonly

referred to as garden apartments or stacked condominiums at

the option of the developer.

16. The Township shall amend its Land Use Ordinance to

require that all developers of low and moderate income units

shall affirmatively market those units to persons of low and

moderate income, irrespective of race, color, sex, religion

or national origin. Such affirmative marketing •

shall include advertisement in newspapers with general

circulation in the urban core areas located in the 11-county

present need region identified in the Court-appointed

Expert's Report dated April 2, 1984. The Township shall

also require the developer to notify local fair housing

centers, housing advocacy organizations, Urban Leagues, and

governmental social service and welfare departments located

within the 11-county region of the availability of low and

moderate income units. The Township shall also require that

all marketing practices comply with applicable federal and

state laws against discrimination.

17. The parties shall seek to reach an agreement as to

'the ordinance revisions required by this Order and shall

submit the proposed revisions so agreed upon to the Court

within" 4 5 days ̂ of the date of the-entry of this Order. K.

• —' T67"



* Hovnanian Companies and KAST, Inc., or their assigns, shall

JA have the right to participate^ in the ordinance revision

.process. If agreement is reached as to the ordinance

revisions by plaintiffs and defendant, the Court shall

appoint Ms. Lerman as the Court's expert to review the

proposals and advise whether they are consistent with the

Order and the Township's obligation under Mount Laurel II.

K. Hovnanian Companies and KAST, Inc., or their assigns,

shall have the right to submit objections to any such

agreement. If no agreement is reached'within 45'clays of the

date of the entry of this Order, any party may seek

appointment of, and the Court shall'appoint, a master to

assist North Brunswick Township in the revision of its

ordinances to achieve compliance with the Order and its

obligation under Mount Laurel II. The proposed ordinance

revisions and the master's report with respect to the

proposed revisions shall be submitted to the Court within 45

days of the appointment of the master. The Court shall

schedule a hearing to hear any objections to the proposed

ordinance revisions or the recommendations of the master.

K. Hovnanian Companies and KAST, Inc., or their assigns,

shall be given notice of and shall be given the opportunity

to participate fully in any hearing held pursuant to this

paragraph. The Township shall have 60 days to complete

formal enactment of the ordinance revisions after entry of a

final Order of the Court regarding said revisions.

18. The Township of North Brunswick shall report in

writing to the Court and to plaintiff Civic League or its

17
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* designee when all ordinance amendments and resolutions have

./ been duly enacted by the Township Council as specified in

paragraph 17 above, certifying that all ordinance amendments

and resolutions have been enacted or providing an

explanation as to why they have not been enacted. Upon

certification that all required amendments and resolutions

have been enacted the Court will enter an Order of

Compliance which will be valid and binding for six years

from the date of receipt of said certification. If all

ordinance amendments and resolutions -required herein have

not been enacted, the Court shall set this case for trial.-

19. Pending completion of the ordinance revision

process called for by this Order," no additional claims to a

builder's remedy under Mount Laurel II may be asserted

against North Brunswick Township.

20. The Township of North Brunswick shall report

-quarterly in writing to the Civic League of Greater New

Brunswick or its designee, commencing with December 31,

1984, providing the following information with regard to any

sites requiring set asides of low and moderate income

housing:

(a) Itemization of all proposed developments for

which applications have been filed with the Township's

Planning Board, and for which preliminary or final approval

has been given by the Planning Board; including the location

of the proposed site, number of low or moderate income

units, name of developer, and dates that Planning Board

actions were taken or are anticipated to be taken; and

I a



(b) A copy of the affirmative marketing plans

provided for each development together with copies of

advertisements and a list of newspapers and community or

governmental organizations or agencies which received the

advertisements.

The Civic League, or its designee, shall have the

right to inspect all proposed development applications.

21. The time periods set forth in this Order may be

extended by mutual written consent of the parties.

22. Failure on the part of the.Township to-comply with

this Order subsequent to entry of the Order of Compliance,-

by rezoning in contravention hereof or by failing to enforce

the other provisions hereof, shall constitute .a violation .of

this Order, which may be enforced upon motion of the

plaintiffs or of the Court sua sponte, by appropriate

remedies as provided by law.

D. SERPENTELLI, J.S.C
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The undersigned hereby consent to the form, substance

and entry of this Consent Order.

National Committee Against
Discrimination in Housing
Rutgers School of Law
Constitutional Litigation
Clinic

Attorneys for Plaintiffs
Urban League of Greater
New Brunswick, et. al.

BRUCE S. GELBER

Date: 2 V

Lefkowitz, Rockoff &
Zublatt

Attorneys for Defendant
Township of Nartfo
Brunswick-, / ;

By: I
LESLIE^-LEFKOWITZ

Date:

Hutt, Berkpw, Hollander &
Jankowski

Attorneys for Plaintiff
Brunswick Manor Associates

B y : • -"- '

STEWART M. HUTT

Greenbaum, Greenbaum,
Rowe, Smith, Bergstein,
Yohalen & Bruck

Attorneys for K.
Hovnanian Companies

By:
DOUGLAS K. WOLFSGW

Date: Date:

Clapp & Eisenberg, p.c.
Attorneys for KAST, Inc.

By:
FREDEIU:C S: :KESSLER

Sty*.
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Section I. Shoi~ Title,

This Ordinance shall be known and may be cited as the
"Affordable Housing Ordinance of the Township of North
Brunswick."

Section II. Purpose.

The purpose of this Ordinance is to comply with the Court
Order of the Superior Court of New Jersey in Urban League of
Greater New Brunswick, et al. v. Mayor and Council of the
Borough of Carteret, et al.y by establishing a mechanism for
assuring that housing units designated for occupancy by low and
moderate income households remain affordable to, and occupied by,
low and moderate income households.

Section III. Definitions.

The following terms wherever used or referred to in this
Chapter shall have the following meanings unless a different
meaning clearly appears from the context:

Affordable Housing Plan. An instrument to be recorded
with the Office of the Recorder, Middlesex County, New Jersey,
constituting restrictive covenants running with the land with
respect to the Lower Income Units described and identified in
such instrument. The instrument shall set forth the terms,
restrictions and provisions applicable to the Lower Income Units
and shall be consistent with the Affordable Housing Ordinance
including but not limited to those provisions of the Ordinance
concerning use? occupancy; sale; resale; rental; re-rental; sales
price and rental determination; duration of restrictions; exempt
transactions; hardship exemptions; foreclosure; violation; legal
description of the specific Lower.Income Units governed by the
instrument; determination of eligible purchasers and owners;
responsibilities of owners; improvements; and creating the liens
and rights of the Agency upon such Lower Income Units, all as
such provisions of the Ordinance exist at the time that the
instrument is executed by the Agency. The instrument shall refer
to this Affordable Housing Ordinance and the rules and regula-
tions of the Affordable Housing Agency. The terms, restrictions
and provisions of the instrument shall bind all purchasers and
Owners of any Lower Income Unit, their heirs, assigns and all
persons claiming by, through or under their heirs, assigns and
administrators. If a single instrument is used to govern more
than one Lower Income Unit, then the instrument must contain the
legal description of each Lower Income Unit governed by the
instrument and the deed of each and every individual Lower Income
Unit so governed must contain the recording information of the
instrument applicable to such Lower Income Unit. It is intended
that the terms of the Affordable Housing Plan be wholly con-
sistent with the Affordable Housing Ordinance and the rules and
regulations of the Agency, as such ordinance and rules and regu-
lations of the Agency existed on the date the Affordable Housing



Plan is executed by the Agency, however, in the event of conflict
or inconsistency, the Affordable Housing Ordinance and rules and
regulations as they existed on the date of the Plan shall
control. Changes, amendments or revisions to the Affordable
Housing Ordinance and rules and regulations subsequent to the
date of an Affordable Housing Plan shall not affect, amend or
alter the Affordable Housing Plan and such Affordable Housing
Plan shall continue to be interpreted and applied in accordance
with the Affordable Housing Ordinance and rules and regulations
as same existed on the date of the particular Affordable Housing
Plan. Such instrument shall be executed by the Agency prior to
recording of the Affordable Housing Plan and the Agency shall
certify that the Affordable Housing Plan is consistent with the
then current Affordable Housing Ordinance and rules and regula-
tions . The Instrument shall also be executed by the developer
and/or the then current title holder of record of the property
upon which the Lower Income Units are to be constructed.

Agency. The Affordable Housing Agency of the Township
of North Brunswick created pursuant to this Ordinance or any suc-
cessor duly authorized by the Township Council to carry out the
powers and responsibilities of the Agency.

Assessments. Shall mean and refer to taxes, levies,
charges or assessments both public and private, including those
imposed by the Association, as the applicable case may be upon
the Lower Income Units which are part of the Association.

First Purchase Money Mortgage. Shall mean.and refer to
the most senior mortgage lien to secure repayment of funds for
the purchase of a Lower Income Unit.

First Purchase Money Mortgagee. Shall mean and refer to
the holder and/or assigns of the First Purchase Money Mortgage
and which must also be an institutional lender or investor,
licensed or regulated by a State or Federal government or an
agency thereof. Other lenders, investors or persons may be
holders of a First Purchase Money Mortgage, however, for purposes
of this ordinance*, such other lenders, investors or persons shall
not be First Purchase Money Mortgagees for purposes of this
Ordinance.

Foreclosure. Shall mean and refer to a termination of
all rights of the mortgagor or the mortgagor's assigns or gran-
tees in an Lower Income Unit covered by a recorded mortgage
through legal processees, or through a Deed in Lieu of
Foreclosure which has been executed and delivered prior to a
judicially-regulated sale. Foreclosure shall not take place
before the exhaustion of remedies as set forth in this Ordinance
and the Affordable Housing Plan.

Gross Aggregate Household Income. The total annual
income from all sources of all members of the household, with the
exception of income exclusions provided for in the rules and
regulations promulgated by the Agency.



Household. One or more persons living as a single non-
profit housekeeping unit whether or not they are related by
blood, marriage or otherwise.

Improvement. Shall mean and refer to additions within a
Lower Income Unit, including materials, supplies, appliances or
fixtures which become a permanent part of, or affixed to, such
Lower Income Unit.

Income Ceiling. 80% of the regional median income for
moderate income households and 50% of the regional median income
for low income households, with adjustments for household size.

Low Income Household. A household with a gross aggre-
gate household income which does not exceed 50% of the regional
median income, with adjustments for household size.

Low Income Purchaser. A Low Income Household purchasing
either a Low Income Unit or a Moderate Income Unit as the case
may be.

Low Income Unit. A unit which is Affordable to a Low
Income Household.

Lower Income Household. A Household which is either a
Low Income Household or a Moderate Income Household, as the case
may be.

Lower Income Purchaser. A purchaser of a Lower Income
Unit which is either a Low Income Purchaser or a Moderate Income
Purchaser as the case may be.

Lower Income Unit. A residential unit within a develop-
ment which has been designated as either a Low Income Unit or a
Moderate Income Unit, as the applicable case may be, pursuant to
this Affordable Housing Ordinance.

Market Unit. Any residential unit within a development
which is not designated a Lower Income Unit.

Moderate Income Household. A household with a gross
aggregate household income which is greater than 50% of the
regional median income, but which does not exceed 80% of said
regional median income, with adjustments for household size.

Moderate Income Purchaser. A Moderate Income Household
purchasing a Moderate Income Unit.

Moderate Income Unit. A unit which is affordable to a
Low or Moderate Income Household.

Owner. The then current title holder of record of a
Lower Income Unit. Owner shall refer to and mean the title
holder of record as same is reflected in the most recently dated



and recorded deed for the particular Lower Income Unit. For pur-
poses of the initial sales or rentals of any Lower Income Unit,
Owner shall include the developer/owner of such Lower Income
Units. Ownership of a Lower Income Unit shall be deemed to be
acceptance and ratification of the provisions of this Affordable
Housing Ordinance and the Affordable Housing Plan. Where
appropriate, the term Owner shall also mean and refer to a person
who owns a Lower Income Unit as a landlord or who occupies a
Lower Income Unit as a tenant. Owner shall not include any co-
signor or co-borrower on any First Purchase Money Mortgage unless
such co-signor or co-borrower is also a named title holder of
record of such Lower Income Unit.

Qualified Purchaser. Shall mean and refer to a person
whom pursuant to this Ordinance and the Affordable Housing Plan,
(1) submits an Application for Certification as a Qualified
Purchaser to the Agency; (2) whose Gross Aggregate Household
Income at the time of proposed purchase of a Lower Income Unit is
within Low or Moderate Income Levels, as these Income Levels are
designated herein; and (3) who obtains Certification as a
Qualified Purchaser of an Lower Income Unit from the Agency pur-
suant to the rules and regulations of the Agency. Once a
Qualified Purchaser becomes an Owner of a Lower Income Unit in
accordance with the provisions of this Ordinance, any increase or
decrease in the Gross Aggregate Household Income of such Owner
shall not affect ownership rights, privileges or obligations of
such Owner. The term "Qualified Purchaser" shall also include a
person or family who occupies the Lower Income Unit on a rental
basis, subject to the qualifications and conditions stated above
and elsewhere herein. Any person who submits false information
in support of an application for certification and who sub-
sequently received such certification and either title to a Lower
Income Unit as Owner or possession of a Lower Income Unit as
tenant shall be deemed to have committed a substantial breach of
the provisions of this Ordinance and the Affordable Housing Plan
and any right of ownership of such unit shall be subject to for-
feiture pursuant tjo the provisions of Section XII (C) of this
Ordinance. A qualified purchaser shall not be permitted to own
more than one lower income unit at the same time.

Regional Median Income. The median household income
for the eleven county present need region determined by the Court
to include the following counties: Bergen, Essex, Hudson,
Hunterdon, Middlesex, Morris, Passaic, Somerset, Union, Sussex,
Warren. For ease of calculation, regional median income shall
mean 94% of the median income for the Primary Metropolitan
Statistical Area (PMSA) in which Middlesex County is located.

Utilities. Those utilities that are essential for safe
and sanitary occupancy of a rental unit, including water, sani-
tary sewage, gas, electricity and heat. For the purposes of this
ordinance, cable television and telephone are specifically
excluded.



.Section IV. Establishment of Affordable Housing Agency.

A. Creation.

There is hereby created an Affordable Housing
Agency ("Agency") of the Township of North Brunswick.

B. Composition.

1. The Agency shall consist of five members, and
2 alternate members, all of whom shall be appointed by the
Council. The membership of the Agency may consist of one or more
Township officials, no more than 2 of whom may be Council mem-
bers. All remaining members must be Township residents.
However, one appointment shall be reserved for a tenant or owner
occupant of a low or moderate income unit who is not a Township
official.

2. Alternate members shall have all of the powers
of regular members when sitting in place of a regular member.
Until such time as a low or moderate income owner or renter
appointment can be made, an alternate member shall function as a
regular member.

The Council shall designate annually one
regular member to serve as chairperson.

3. Attendance by 3 regular members or alternates
shall constitute a quorum. Passage of any motion requires an
affirmative vote by a majority of members present.

4. The initial term of office of the Agency mem-
bers shall be one (1), two (2) or three (3) years to be
designated by the Council in making the appointment. The terms
of office shall thereafter be three (3) years. The appointments
shall be made in such a manner so that the terms of approximately
one-third (1/3) of £he members shall expire each year.

• . C. Vacancies; Removal for Cause.

The Council may remove any member of the
Agency for Cause. Written charges served upon the member shall
be followed by a hearing thereon, at which time the member shall
be entitled to be heard either in person or by Counsel. A
vacancy in the Agency occurring otherwise than by expiration of
the term, shall be filled for the unexpired term in the same
manner as an original appointment.

D. Powers and Duties. Within 30 days of the effective
date of this Ordinance the Agency shall hold its first organiza-
tional meeting.

1. Within 90 days of its organizational meeting,
to prepare and forward to the Township Council, such rules and



regulations as may be necessary to implement the policies and
goals of this Section, specifically, to ensure that housing units
designated as low or moderate income units, once constructed,
shall remain affordable to, and be occupied by, low or moderate
income households. Such rules shall be subject to review and
approval of the Township Council. The Council shall review and
approve or disapprove or recommend changes within sixty (60) days
of" the Agency's proposal to the Council. The Agency must revise
and resubmit proposed rules and regulations to the Council within
twenty (20) days of the Council's disapproval or recommended
changes. The Council shall then review and approve the revisions
within twenty (20) days of resubmittal by the Agency. The final
approved rules and regulations shall be approved by the Council
within a maximum total of 190 days from the organizational
meeting of the Agency.

Guidelines for regulations of capital improve-
ments shall be established within 150 days of its organizational
meeting.

The Agency shall at a minimum review its rules
and regulations and implementing guidelines annually and report
to the Township Council on its findings.

2. To determine the maximum sale, resale and ren-
tal charges for low or moderate income units, and to provide cer-
tification of same to the developer, Planning Board, Mayor and
Council and the construction official in charge of issuing
building permits as required by this Ordinance. Said sales and
rental prices shall be adjusted annually to reflect recalcula-
tions of the regional median income.

3. To pre-gualify prospective owners and renters
based upon income and household size, and to issue a certificate
as to income eligibility status.

4. To establish selection procedures and criteria
for determining Qualified Purchasers and Households. Preference
shall be given to* qualified Township residents.

5." To verify that an Affordable Housing Plan has
been recorded and the deeds of individual Lower Income Units
reference such Affordable Housing Plan.

6. To develop a formula for use in calculating the
maximum resale price of low and moderate income units which is
consistent with the provisions of Section VII.B. of this
Ordinance.

7. To determine whether the cost or value of the
installation of improvements or amenities within or as part of a
low or moderate income unit should be included in calculation of
the resale price or rental charge for the unit and to establish
procedures whereby a homeowner can obtain a determination from



the Agency in this regard prior to the time the improvements are
made. The Agency shall publish within 30 days of adoption the
guidelines and regulations setting forth the allowable capital
improvements that will be considered for inclusion in the resale
price of any Lower Income Unit. These regulations will indicate
those improvements whose value will be included; the maximum cost
allowed to be included within the resale price for each improve-
ment, as well as guidelines for the total maximum percentage by
which the base price of a Lower Income Unit may be increased by
the cost of all capital improvements and the rate at which such
maximum percentage increase may be attained, all for the purposes
of determining the Maximum Resale Price of the Lower Income
Units. No portion of the cost or value of any improvement not
specifically set forth in the guidelines and regulations and
which is not approved by the Agency prior to installation shall
be included within the base price for purposes of resale price
calculation. If the Owner receiving approval from the Agency for
an Improvement, a portion of the cost or value of which is to be
included within the base price of the Lower Income Unit, is in
need of a second mortgage in order to pay for such Improvement,
then the Agency shall execute and deliver to the Owner for
recording by the Owner a document by which the Agency's rights,
claims and liens under this Affordable Housing Ordinance and the
Affordable Housing Plan are also subordinated to such second
mortgage. The Agency's rights, claims and liens shall not be
subordinated to any second mortgages unless the Agency shall exe-
cute and deliver such instrument to an Owner in connection with
an Improvement approved by the Agency.

8. To review and to approve or disapprove the
Affordable Housing Plan required . of all developers of low and
moderate income housing.

9. To review and approve or disapprove the
developer's proposed Affirmative Marketing Plan and to require
developers to submit proofs of publication in . accordance with
approved affirmative marketing Plans, and to monitor the
marketing practices of developers of low and moderate income
units to ensure. that they comply with the affirmative marketing
requirements of this Chapter.

10. To report quarterly to the Township Council on
the status of low and moderate income units including but not
limited to such things as the Agency's actions in connection with
any Statements of Exemption and foreclosures upon any Lower
Income Units.

11. The Agency shall at all times maintain a
waiting list of qualified purchasers and shall provide said list
to any owner in the event of default proceedings.



E. Appropriation and Accountability.

Developers of lower income units shall, at the time
of submission of an application to the Township Planning Board,
reimburse the Township on a pro-rata basis for the cost of all
initial start-up costs. Start up costs are those costs necessary
to enable the Agency to establish rules, regulations and guideli-
nes, and shall include, but not be limited to, attorney's fees,
accountant's fees and fees for other required professional ser-
vices. The total obligation for start-up costs to all developers
shall not exceed a maximum of $25,000. The pro-rata calculation
shall be performed by the Agency utilizing the Township's total
lower income obligation established by pursuant court order.

The Agency may employ or contract for professional
sevices required to carry out its duties and responsibilities and
all developers of lower income units shall be required to pay
application fees adequate to cover the cost of professional ser-
vices required to carry out the following administrative duties:

1) Review of information provided by the devel-
oper demonstrating the mortgage financing generally available to
lower income homebuyers

2) Review of developer's calculations as to esti-
mated sales prices for applicable sized units in each income
category

3) Review of developers final calculations as to
actual maximum initial sales prices

The Agency shall develop an application fee sche-
dule subject to review and approval of the Township Council. The
Township shall appropriate, as required, adequate monies to fund
all other Agency operations.

The developer or subsequent owner, as appropriate,
shall be required £o pay fees adequate to cover the costs asso-
ciated, with issuance of statements of exemption for both hardship
exemptions and exempt transactions. The Agency shall develop
such fee schedule subject to review and approval of the Township
Council.

The Agency shall report to the Township Council
through the Township Administrator.

Section V. General Provisions.

A. Wherever reference is made to low or moderate income
housing in the Township's Zoning Ordinance, the standards, defi-
nitions and procedures set forth in this section shall apply.

B. Except as otherwise expressly provided herein, no low
income unit shall be offered for sale or rental except at prices



that are affordable by low income households and no moderate
income unit shall be offered for sale or rental except at prices
that are affordable by moderate income households and, except as
otherwise expressly provided herein, no low income unit shall be
sold, resold, rented or re-rented except to a household that has
been qualified as a low income household by the Agency and no
moderate income unit shall be sold, resold, rented or re-rented
except to a household that has been qualified as a moderate
income household by the Agency. The provisions of this paragraph
shall apply equally to qualified lower income owners or renters,
in terms of controls on sale, resale, rental or re-rental of any
Lower Income Unit.

C. However, nothing contained in this Chapter, or in the
rules and regulations promulgated by the Agency, shall restrict
or preclude any household which was classified as low or moderate
income based upon its gross aggregate household income at the
time it purchased or leased a low or moderate income unit, from
continuing to own or lease said unit, after its income exceeds
the income ceilings established in this Chapter.

D. Prospective purchasers of Lower Income Units shall
receive prior to or simultaneously with the execution of the
contract to purchase a Lower Income Unit a copy of the Affordable
Housing Plan and shall execute a Disclosure Statement which
briefly summarizes the salient features of the use, occupancy and
resale restrictions applicable to the Lower Income Unit. It
shall be the Developer's responsibility to provide such for the
initial sales and subsequent Owner's responsibility to provide
same for resales. The Developer shall record the Affordable
Housing Plan prior to conveying any title to any individual Lower
Income Unit or executing a lease for any individual Lower Income
Unit and the deeds or leases of individual Lower Income Units
must reference such recorded Affordable Housing Plan.

•*

E. The Township of North Brunswick shall forever receive
full . credit towards its "then current total fair share
obligation" as may be determined from time to time so long as the
"then current total fair share obligation" includes previous fair
share obligations for all Lower Income Units developed pursuant
to this Affordable Housing Ordinance, so long as such Lower
Income Units are actually sold, resold, used, occupied, rented,
re-rented and maintained in full and complete compliance with the
provisions of this Ordinance including but not limited to those
provisions covering Hardship, Foreclosure and Exempt Transactions
and the Affordable Housing Plan.

F. The initial proportional relationship between con-
dominium fees assessed against market units and lower income
units shall not be increased in future years and said restric-
tions shall be reflected in the Articles of Incorporation and in
the required Disclosure Statement. Association fees assessed
against said lower income units shall be no less than 1/3 of
those assessed against market units.



Section VI. Determination As to Income Eligibility.

A. A prospective purchaser or renter of a low or moderate
income unit must be qualified as a low or moderate income house-
hold by the Agency prior to the purchase or rental of -such unit.
The Agency shall periodically recalculate the regional median
income and determine adjustments for household size as updated
data or estimates of regional median income become available.

B. The income ceilings for low and moderate income house-
holds of 4 members shall be 50% and 80% respectively of the
regional median income, with adjustments for household size in
accordance with guidelines of the U.S. Department of Housing and
Urban Development.

Section VII. Determination of Maximum Sales Prices and Rental
Charges.

Prior to the sale, resale, rental, or re-rental of a low or
moderate income unit, the Agency shall determine the maximum
sales price or rental charge that may be charged for that size
unit in each income category in accordance with the following:

A. Estimated Maximum Initial Sales Prices for Units

1. As part of the preliminary site plan application
submittal to the Planning Board by a Developer for a development
containing Lower Income Units, the developer shall also submit to
the Agency information demonstrating the mortgage financing
generally available to lower income homebuyers and the
developer's calculations as to the estimated maximum sales prices
in accordance with subsection B below.

2. The Agency shall review the developer's calculations
and shall determine the estimated maximum sales prices for appli-
cable sized units in each income category in accordance with the
financial terms determined to be generally available, and shall
notify the Planning Board and the developer of said estimated
maximum sales prices prior to final, approval by the Planning
Board. The delay of the Agency shall not postpone or delay the
Planning Board's-decision as to the proposed development.

B. Actual Maximum Initial Sales Prices for Units.

1. A base sales price shall be calculated such that the
sum of the monthly payments for principal, interest, taxes, fire,
theft and liability insurance, and homeowner association fees, if
any, shall not exceed twenty-eight percent (28%) of the low or
moderate income ceilings determined in accordance with Section
VI.

2. In order to assure that low and moderate income
units are affordable by households whose income is less than the
low or moderate income ceilings, the maximum sales price that may
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be offered for each such unit shall not exceed ninety percent
("90%) of the base price for that size unit in each income cate-
gory.

3. At least a minimum of thirty (30) days prior to the
developer's anticipated need of building permits, with the excep-
tion of permits for model units, the developer shall provide the
Agency with information demonstrating the financing that is
generally, available locally to lower income homebuyers and the
developers calculations as to Maximum Initial Sales Prices. The
interest rate used by the developer in calculating the maximum
sales price shall be the rate that the Agency determines to be
generally available locally for a 90%, 30-year, fixed-rate
mortgage.

4. If the developer proposes to provide financing
through an adjustable rate mortgate (ARM) or establishes that
ARMS are generally available locally to lower income purchasers,
then the interest rate to be used for calculating the maximum
sales price shall be the greater of either (1) the current index
of one-year Treasury bills plus two points or (2) two points less
than the best available fixed rate mortgage.

5. The Agency shall use this information to determine
the Maximum Initial Sales Prices for the different sized units in
each income category as described above. The Agency shall cer-
tify the actual Maximum Initial Sales Prices to the planning
board, the developer and the construction official in charge of
issuing building permits within 30 days of submission of complete
information by the developer. No building permits, except for
complete models (including models of non-lower income units)
foundation permits for units other than models, permits for
underground utilities, and site development work, shall be issued
until the maximum initial sales prices have been certified by the
Agency. These sales prices shall remain in effect for a period
of one year. However, the developer may request a modification
of the maximum sales prices at any time by applying to the
Affordable Housing Agency for recalculation of these prices based
on changes in anytof the factors used to calculate the prices.

C. Maximum.Resale Prices.

Prior to the resale of any low or moderate income
unit, the Agency shall determine the maximum sales price for the
unit in accordance with a formula developed by the Agency, which
formula takes into account the following: 1) increases in the
regional median income, 2) the cost or value of improvements to
the property made by the owner, as determined in accordance with
the rules and regulations established pursuant to Section IV
(D)(7), 3) prevailing financing terms generally available in the
market, and 4) reasonable out-of-pocket costs of the sale as
determined by the Agency. To the extent feasible, the formula
shall ensure that the sales price will be consistent with the
affordability standards set forth in this chapter.
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D. Maximum Rental Charges for Units.

1. A base rent shall be calculated such that the sum of
the monthly rental payment, including utilities, does not exceed
thirty percent (30%) of the low or moderate income ceilings
determined in accordance with Section VI.

2. If the cost of all utilities is not included in the
monthly rental charge, the Agency shall calculate for each unit
size an estimated monthly charge for those utilities not included
in the rent. These charges shall be estimated utilizing esti-
mating techniques acceptable in the industry. This estimated
charge shall be subtracted from the maximum gross rent to deter-
mine the maximum rental charge that may be charged for each low
and moderate income unit.

3. In order to assure that low and moderate income
units are affordable by households whose income is less than the
low or moderate income ceilings, the maximum gross rent that may
be charged for any such unit shall not exceed ninety percent
(90%) of the base rent for that size unit in each income cate-
gory. Notwithstanding these requirements, landlords shall have
the option, to set rents equal to thirty percent of the tenant's
gross household income, with the requirement that the average of
'all rents charged for the same size unit shall not exceed ninety
percent of the base rent charge for such size unit. The cost of
any additional administrative charges incurred by the Agency in
the monitoring of such rental distribution shall be the sole
responsibility of such Landlord.

4. The developer shall calculate the maximum rental
charge for applicable sized units in each income category and
shall submit said calculations to the Agency for review. • The
Agency shall determine, based upon its review, maximum rental
charges. These rental charges shall remain in effect for a
period of at least one year, except that the developer may
request a modification of these charges by applying to the Agency
for recalculation of the prices based on changes in any of the
factors used to calculate the rental charges.

To the extent feasible, these criteria and proce-
dures should ensure that the new rental charges are consistent
with the affordability standards set forth in this Chapter.

5. The Agency shall establish appropriate criteria and
procedures for allowing periodic rental charges increases.

E. Relationship Between Household Size and Unit Size.

For the purpose of determining maximum sales prices
and rental charges pursuant to this Chapter, the ceiling incomes
of the following household sizes shall be used to determine the
maximum prices for each of the following unit sizes:
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efficiency 1 person
1 bedroom 2 persons
2 bedrooms 3 persons
3 bedrooms 5 persons
4 bedrooms 6 persons

Any room other than a bathroom, kitchen, dining area or living
room and which was initially designed for regular sleeping by
regular members of the Household shall be considered a bedroom
for purposes of calculating the Maximum Initial Sales Prices. No
alterations or improvements by Owners after initial occupancy
shall increase the number of bedrooms unless the total area of
habitable living space is increased by an amount at least equal
to the new area being claimed as a new bedroom.

Section VIII. Expiration of Restrictions.

Restrictions governing the Lower Income Units offered ini-
tially for sale shall expire as to a particular Lower Income Unit
30 years from the date of the initial deed of the particular
Lower Income Unit to a Qualified Purchaser. The Restrictions
governing the rental of Lower Income Units shall expire as to a
particular Lower Income Unit 30 years from the date of the ini-
tial certificate of occupancy of such Lower Income Unit and a
document shall be recorded stating such date immediately after
such initial certificate of occupancy is issued by the Township.

If rental units are converted within 30 years of initial
occupancy, the same number of low and moderate income units,
respectively, must be maintained after conversion, subject to
resale controls ensuring their continued affordability and occu-
pancy for the balance of the 30 year period.

Section IX. Foreclosure, Exempt Transactions and Hardship
Exemptions

A. Exempt Transactions. The following transactions shall be
deemed "non-sales'* for purposes of this Ordinance and the
Affordable Housing Plan and the Agency shall issue a Statement of
Exemption to the Owner receiving title by virtue of any of the
following transactions:

(1) Transfer of Ownership of a Lower Income Unit bet-
ween husband and wife;

(2) Transfer of Ownership of a Lower Income Unit bet-
ween former spouses ordered as a result of a judicial decree of
divorce or judicial decree of separation (but not including sales
to third parties);

(3) Transfer of Ownership of a Lower Income Unit bet-
ween family members as a result of inheritance;
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(4) Transfer of Ownership of a Lower Income Unit
through an Executor's Deed to any Person;

(5) Transfer of Ownership of a Lower Income Unit
through an Order of the Superior Court or other
court.

Such Transfer of Ownership neither extinguishes the Restrictions
and applicability of this Ordinance or the Affordable Housing
Plan to such Lower Income Unit nor terminates any liens set forth
under this Plan. Liens must be satisfied in full prior to the
subsequent resale of the Lower Income Unit and all such sub-
sequent resales are fully subject to the terms and provisions of
this Ordinance and the Affordable Housing Plan.

B. Hardship Exemptions. The Developer and subsequent
Owners may apply to the Agency for a Hardship Exemption.

1. Provisions Applicable to Initial Sales or Rentals

a. The Developer may only apply to the Agency for
a Hardship Exemption after the later of (i) six (6) months after
the Developer has commenced marketing the Lower Income Unit in
accordance with the requirements of the Affirmative Marketing
Requirements as set forth in Section X, and (ii) ninety (90) days
after the Developer has received the Certificate of Occupancy for
such Lower Income Unit.

b. In order for the Developer to be entitled to a
Hardship Exemption from the Agency, the Developer must show the
Agency that (i) the time periods set forth in subsection (a)
above have lapsed, and (ii) that the Developer has been marketing
such Lower Income Unit in accordance with the Affirmative
Marketing Requirement for such time period and (iii) no Qualified
Purchaser is obligated under a contract to purchase or a lease to
rent, as the case may be, for such Lower Income Unit.

2. « Provisions Applicable to Other than Initial
Sales or Rentals

a. Owners or the Developer may only apply to the
Agency for a Hardship Exemption after one hundred twenty (120)
days after such Owner or Developer has notified the Agency that
snch Lower Income Unit is available for resale or re-rental to
Qualified Lower Income Households.

b. In order for such Owner or Developer to be
entitled to a Hardship Exemption from the Agency, such Owner or
Developer must show the Agency that (i) the 120 day time period
has lapsed and (ii) the Owner or Developer has been affirmatively
marketing such unit in accordance with the Affirmative Marketing
Requirement for such time period and (iii) no Qualified Purchaser
is obligated under a contract to purchase or a lease to rent, as
the case may be, for such Lower Income Unit.
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C. Procedural Requirements for Issuance of a Statement of
Exemption for both Exempt Transactions and Hardship Exemptions

1. The Agency must act upon an application for a
Statement of Exemption within thirty (30) working days of receipt
of such application.

2. The Agency shall approve the application for a
Statement of Exemption if the Agency finds that the applicant has
met its burden of proof as described above in subsections
(B)(l)(b) and (B)(2)(b) or subsection (A) above.

3. If the Agency fails to approve, deny or con-
ditionally approve an application within such thirty (30) day
period, such failure to act shall be deemed to be an approval by
the Agency of the application for a Statement of Exemption.

4. The Agency shall issue a written decision to
the applicant immediately after making its decision. If the
application is approved, the Agency shall immediately issue to
the applicant a Statement of Exemption in recordable form
describing the specific Lower Income Unit covered by the
Statement of Exemption.

5. The original of the Statement of Exemption
shall be given to the purchaser at the time of closing of title
and shall be recorded simultaneously with the deed, or to the
tenant prior to taking possession and occupancy, of the appli-
cable Lower Income Unit.

D. Effect of Statement of Exemption for both Hardship
Exemptions and Exempt Transactions

1. A Statement of Exemption issued pursuant to
Subsection B (Hardship) above shall authorize the Owner or
Applicant to sell or rent the particular Lower Income Unit to a
household whose Gross Aggregate Household Income is up to fifty
percent (50%) higher than the original relevant income ceilings
applicable to such Lower Income Unit as determined in accordance
with Section VI "of this Ordinance.

2. A Statement of Exemption issued in accordance
with subsection A (Exempt Transactions) above shall permit the
named grantee or lessee to receive title or possession of the
particular Lower Income Unit in the same manner as a Qualified
Purchaser.

3. The Statement of Exemption under Section (A) or
(B) above shall exempt only the specific sale or rental transac-
tion for which it was issued.

4. The Statement of Exemption under (A) or (B)
above shall deem the grantee or lessee to be a Qualified
Purchaser of such Lower Income Unit for purposes of this

Ordinance and the Affordable Housing Plan.
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5. The Statement of Exemption under (A) or (B)
above shall only relieve the specific transaction of the restric-
tion of selling, reselling or renting such Lower Income Unit to
only Qualified Purchasers. All other restrictions, requirements
and provisions of the Ordinance and the Affordable Housing Plan
shall remain in full force and effect, including but not limited
to the Maximum Sales Prices and Rental Charges which are
established pursuant to Section VII of this Ordinance.

6. The restrictions of resale or rental to only
Qualified Purchasers shall apply to subsequent resales or rentals
of the particular Lower Income Unit unless a new Statement of
Exemption is issued by the Agency in accordance with the provi-
sions of this Ordinance.

7. Nothing shall preclude the Agency from
purchasing the specific Lower Income Unit and holding, renting or
conveying it to a Qualified Purchaser provided such right is
exercised prior to the Owner signing a valid contract to sell
such Lower Income Unit and such right is further exercised before
the expiration of the applicable fifteen (15) day period.

E. Foreclosure and First Purchase Money Mortgages

1. Provisions for First Purchase Money Mortgagees.

a. The terms and restrictions of this Ordinance
and the Affordable Housing Plan shall be subordinate only to the
First Purchase Money Mortgage lien on any Lower Income Unit and
in no way shall impair the First Purchase Money Mortgagee's abi-
lity to exercise the contract remedies available to it in the
event of default as such remedies are set forth in the First
Purchase Money Mortgage documents for the unit.

b. So long as the First Purchase Money Mortgage is
not sold to the Federal National Mortgage Association or in the
secondary mortgage market, the First Purchase Money Mortgagee
and/or mortgage* servicer shall serve written notice upon the
Agency within ten (10) days after the First Purchase Money
Mortgage is three (3) months in arrears, and within ten (10)
calendar days of the filing of the complaint seeking foreclosure
of the First Purchase Money Mortgage held on a Lower Income Unit.

c. The obligation of First Purchase Money
Mortgagee and/or servicer to notify the Agency shall cease auto-
matically and immediately upon the sale of the First Purchase
Money Mortgage to the Federal National Mortgage Association or in
the secondary mortgage market unless the rules and regulations or
guidelines of the Federal National Mortgage Association are
amended so as to not prohibit or exclude placing such obligation
upon the holder of the mortgagee or its service representative,
in which case, an instrument duly evidencing same must be
recorded with the Office of the Recorder, Middlesex County, New
Jersey, and the Clerk of the Township of North Brunswick before
any such obligation shall exist.
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d. Provided that the First Purchase Money-
Mortgagee is obligated to give the Agency the above mentioned
notices, the First Purchase Money Mortgagee shall also serve
written notice of any proposed Foreclosure sale upon the Agency
at least thirty (30) days prior to the first scheduled date of
such sale.

e. The First Purchase Money Mortgagee shall serve
notice upon the Agency within thirty (30) days of the sale of the
First Purchase Money Mortgage to the Federal National Mortgage
Association or in the secondary mortgage market,

f. The Township of North Brunswick and/or the
Agency or any instrumentality designated by the Township shall
have the right to purchase any mortgage which is in default at
any time prior to the entry of a foreclosure judgment, or within
the redemption period thereafter. Notification of a default and
of the institution of a Foreclosure action and of a sheriff's
sale shall be served in writing upon the Chairman of Agency as
aforesaid. The Township of North Brunswick shall at all times be
considered a party in interest and shall have the right to be
joined as a party defendant and/or shall have the right to inter-
vene in any foreclosure action seeking foreclosure of a first
mortgage and/or shall have the right to redeem and acquire the
owner's equity of redemption or to acquire the unit from the
Owner upon such terms and conditions as may be determined by the
Agency.

2. Effect of Foreclosure. Any Lower Income Unit which
is acquired by a First Purchase Money Mortgagee by Deed in lieu
of foreclosure, or by any purchaser at a mortgage foreclosure
sale conducted by the holder of the First Purchase Money
Mortgagee (including the First Purchase Money Mortgagee but
excepting the defaulting mortgagor) shall be permanently released
from the restrictions and covenants of this Plan and all resale
restrictions shall "cease to be effective as to the First Purchase
Money Mortgagee and all subsequent purchasers and mortgagees of
that particular unit (except for the defaulting mortgagor, who
shall be forever subject to the resale restrictions of this plan
with respect to the unit owned by him at the time of his
default). The Agency shall execute a document in recordable form
evidencing that such Lower Income Unit has been forever released
from the restrictions of the Ordinance and the Affordable Housing
Plan. Execution or Foreclosure sales by any other class of cre-
ditor or mortgagees shall not result in a release of the unit
from the provisions and restrictions of this Ordinance or the
Affordable Housing Plan.

3. Surplus Funds. In the event of a Foreclosure sale
by the holder of the First Purchase Money Mortgage, the Owner
shall be personally obligated to pay to the Agency any Surplus
Funds. For purposes of this paragraph, Surplus Funds shall be
the total amount paid to the sheriff in excess of the greater of
(i) the Maximum Resale Price of the Unit pursuant to Section VII
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(C), and (ii) the amount required to pay and satisfy the First
Purchase Money mortgage, including the costs of foreclosure and
(iii) any second mortgages approved by the Agency in accordance
with Section IV(D)(7) of this Ordinance. Surplus Funds shall
also include all payments to any junior creditors out of such
Surplus Funds even if such were to the exclusion of the Owner.
The Agency shall be given a first priority lien, second only to
the First Purchase Money Mortgagee of a Unit and any taxes or
public assessments by a duly authorized governmental body, equal
to the full amount of such Surplus Funds. This obligation of the
Owner to pay this full amount of Surplus Funds to the Agency
shall be deemed to be a personal obligation of the Owner of
record at time of the Foreclosure Sale and the Agency shall be
empowered to enforce the obligation of the owner in any
appropriate court of law or equity as though same were a personal
contractual obligation of the Owner. Neither the First Purchase
Money Mortgagee nor the purchaser at the Foreclosure Sale shall
be responsible or liable to the Agency for any portion of this
excess. The Agency shall first utilize surplus funds for the pur-
pose of funding operating expenses of the Agency. Other surplus
funds shall be used for increasing the opportunities for affor-
dable housing within the Township in accordance with the provi-
sions of this Ordinance.

4. Owner's Equity.

a. If there are sums to which the Owner is pro-
perly entitled, such sums shall be placed in escrow by the Agency
for the Owner. Any interest accrued or earned on such balance
while being held in escrow shall belong to and shall be paid to
the Agency.

b. Sums to which the Owner would be entitled are
equal to the Maximum Resale Price of the Unit as calculated in
accordance with Section VII(C) minus the total of the First
Purchase Money Mortgage, prior liens, costs of foreclosure,
assessments, property taxes, and other liens which may have
attached against the unit prior to foreclosure, provided such
total is less than the Maximum Resale Price.

c- This provision is subject, however, to appli-
cable laws of the State of New Jersey governing the distribution
and payment of proceeds of foreclosure sales.

Section X. Affirmative Marketing Requirements

A. All developers of low and moderate income units shall
affirmatively market said units to persons of low and moderate
income, irrespective of race, color, sex, religion or national
origin.

Towards that end, the developer shall formulate and sub-
mit an affirmative marketing plan acceptable to the Agency, which
plan shall be incorporated as a condition of approval of the
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.development application. At a minimum, the plan shall provide
for advertisement in newspapers with general circulation in the
following urban areas: Jersey City, Newark, Elizabeth, Paterson,
New Brunswick and Perth Amboy. The plan shall also require that
developer to notify the following agencies on a regular basis of
the availability of any low or moderate income units: the Civic
League of Greater New Brunswick, the Housing Coalition of
Middlesex County, the Middlesex County Office of Community
Development, and other fair housing centers, housing referral
organizations, and government Housing and community development
departments located in the following eleven counties: Bergen,
Essex, Hudson, Hunterdon, Middlesex, Morris, Passaic, Somerset,
Union, Sussex and Warren, as such are identified by the Agency
prior to approval of the Developer's proposed Affirmative
Marketing Plan.

B. All advertisements shall conform with applicable
Affirmative Action, Equal Opportunity, and non-discrimination
laws of the State and Federal government.

Section XI. Reporting Requirements.

The Township of North Brunswick shall report quarterly in
writing to the Civic League of Greater New Brunswick or its
designee, commencing with December 31, 1985, providing the
following information with regard to any sites requiring set asi-
des of low and moderate income housing:

A. Itemization of all proposed developments which are sub-
ject to the provisions of this Chapter and for which applications
have been filed with or approved by the Planning Board.
Information shall be provided on the location of the proposed
site, number of low or moderate income units, number of Market
Units, calculation of maximum sales prices per Section VII, the
distribution of Lower Income Units by bedroom number, the phasing
schedule for completion of Lower Income Units in relation to
completion of Market Units, the name of developer, and dates that
Planning Board actions were taken or are anticipated to be taken.

B. A copy of the affirmative marketing plans provided for
each development together with copies of advertisements and a
list of newspapers and community or governmental organizations or
agencies which received the advertisements.

Section XII. Responsibilities and Violations

A. Developer's Responsibilities

The responsibilities of the developer shall include, but not
be limited to the following:

1. Submission of information as to financing terms readily
available to low and moderate income households for use by the
Agency in computing maximum sales prices.
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2. Submission of an Affordable Housing Plan and an
Affirmative Marketing Plan to the Agency for approval, and sub-
mission of proofs of publication to ensure compliance with said
plan.

3. The marketing of all low and moderate income units in
accordance with the requirements of this Chapter.

4. Submission of quarterly reports to the Agency detailing
the number of low and moderate income households who have signed
leases or purchase agreements, as well as the number who have
taken occupancy of lower income units including household size,
number of bedrooms in the unit, sales price, and monthly carrying
costs, or in the case of rental units, the monthly rental charges
and utilities included.

5. The developer's responsibilities hereunder shall expire
automatically with respect to "for sale" Lower Income Units upon
the date upon which the last Lower Income Unit within the par-
ticular development is sold by the developer. With respect to
"rental" Lower Income Units, the developer's responsibilities
shall be assumed by the landlord and shall be performed by the
landlord so long as such unit is a "rental" Lower Income Unit and
subject to the restrictions of this Ordinance,

B. Responsibilities of Owners

1. In the event any First Mortgagee or other creditor of an
Owner of a Lower Income Unit exercises its contractual or legal
remedies available in the event of default or nonpayment by the
Owner of a Lower Income unit, the Owner shall notify the Agency
in writing within 10 days of such exercise by the First mortgagee
or creditor and no later than 10 days after service of any sum-
mons and complaint.

2. Any Owner pf a Lower Income Unit shall notify the Agency
within ten (10) days in writing of any default in the performance
by the Owner of. any obligation under either the Master Deed of
the Condominium Association including the failure to pay any
lawful and proper Assessment by the Condominium Association, or
any mortgage, or other lien, against the Lower Income Unit which
default is not cured within sixty (60) days of the date upon
which the default first occurs.

3. The Owner shall not permit any lien, other than the First
Purchase Money Mortgage, Agency approved second mortgages and
liens of the Agency to attach and remain on the property for more
than sixty (60) days.

4. The Owner of a Lower Income Unit shall keep the unit in
good repair and shall not commit waste thereon.

5. The Owner shall pay all taxes and public Assessments and
Assessments by the Condominium Association levied upon or
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assessed against the unit, or any part thereof, as and when the
* same become due and before penalties accrue.

6. If a Lower Income Unit is part of a condominium asso-
ciation the Owner, in addition to paying any assessments required
to be paid by the Master Deed of the Condominium, shall further
fully comply with all of the terms, covenants or conditions of
said Master Deed, as well as fully comply with all terms, con-
ditions and restrictions of this Ordinance and the Affordable
Housing Plan.

C. Violation of Ordinance or Affordable Housing Plan. The
interest of any Owner may, at the option of the Agency, be sub-
ject to forfeiture in the event of substantial breach of any of
the terms, restrictions and Provisions of this Ordinance or the
Affordable Housing Plan which remains uncured for a period of
sixty (60) days after service of a written Notice of Violation
upon the Owner by the Agency.

1. The Notice of Violation shall specify the particular
infraction and shall advise the Owner that his or her right to
continued ownership may be subject to forfeiture if such infrac-
tion is not cured within sixty (60) days of receipt of the
Notice.

2. The provisions of this paragraph may be enforced by the
Agency by court action seeking a judgment which would result in
the termination of the Owner's equity or other interest in the
unit, in the nature of a mortgage foreclosure. Any judgment
shall be enforceable as if same were a judgment of default of the
First Purchase Money Mortgage and shall constitute a lien against
the Lower Income Unit. .

3. Such judgment shall be enforceable at the option of the
Agency, by means of an execution sale by the Sheriff at which the
Lower Income Unit of the violating Owner shall be sold at a sales
price which is not less than the amount necessary to fully
satisfy and pay .off any First Purchase Money Mortgage and prior
liens and the costs of the enforcement proceedings incurred by
the Agency including attorney's fees. The violating Owner shall
have his right to possession terminated as well as his title con-
veyed pursuant to the Sheriff's Sale.

4. The proceeds of the Sheriff's Sale shall first be applied
to satisfy the First Purchase Money Mortgage lien and any prior
liens upon the Lower Income Unit. The excess, if any, shall be
applied to reimburse the Agency for any and all costs and expen-
ses incurred in connection with either the court action resulting
in the judgment of violation or the Sheriff's Sale. In the event
that the proceeds from the Sheriff's Sale are insufficient to
reimburse the Agency in full as aforesaid, the violating Owner
shall be personally responsible for and to the extent of such
deficiency, in addition to any and all costs incurred by the
Agency in connection with collecting such deficiency. In the
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event a surplus remains after satisfying all of the above, such
( surplus if any, shall be placed in escrow by the Agency for the
•" Owner and shall be held in such escrow for a maximum period of
two years or until such earlier time as the Owner shall make a
claim with the Agency for such. Failure of the Owner to claim
such balance within the two year period shall automatically
result in a forfeiture of such balance to the Agency. Any
interest accrued or earned on such balance while being held
in escrow shall belong to and shall be paid to the Agency whether
such balance shall be paid to the Owner or forfeited to the
Agency.

5. Foreclosure by the Agency due to violation of the
Ordinance and Affordable Housing Plan shall not extinguish the
restrictions of the Ordinance and Affordable Housing Plan as same
apply to the Lower Income Unit. Title shall be conveyed to the
purchaser at the Sheriff's Sale subject to the restrictions and
provisions of the Ordinance and the Affordable Housing Plan. The
Owner determined to be in violation of the provisions of this
Plan and from whom title and possession were taken by means of
the Sheriff's Sale shall not be entitled to any right of redemp-
tion.

6. If there are no bidders at the Sheriff's Sale, or if
insufficient amounts are bid to satisfy the First Purchase Money
Mortgage and any prior liens, the Agency may acquire title to the
Lower Income Unit by satisfying the First Purchase Money Mortgage
and any prior liens and crediting the violating Owner with an
amount equal to the difference between the First Purchase Money
Mortgage and any prior liens and costs of the enforcement pro-
ceedings including legal fees and the Maximum Resales Price for
which the Lower Income Unit could have been sold under the terms
of this Ordinance and the Affordable Housing Plan. This excess
shall be treated in the same manner as the excess which would
have been realized from an actual sale as previously described. .

7. Failure of«the Lower Income Unit to be either sold at the
Sheriff's Sale or acquired by the Agency shall obligate the Owner
to accept an offer to purchase from any Qualified Purchaser,
which may be referred to the Owner by the Agency, with such offer
to purchase being equal to the Maximum Sales Price of the Lower
Income Unit as permitted by the terms and provisions of this
Ordinance and the Affordable Housing Plan.

8. The Owner shall remain fully obligated, responsible and
liable for complying with the terms and restrictions of this
Ordinance and the Affordable Housing Plan until such time as
title is conveyed from the Owner.

Section XIII. Severability.

If any section, paragraph, subdivision, clause or provision
of this ordinance shall be adjudged invalid, such adjudication
shall apply only to the section, paragraph, subdivision, clause
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