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’STATEMENTkOF FACTS

FLY

As the Court 1s famlllar w1th the proceed1ngs to date, v
we w111 set forth ‘only those facts whlch are dxrectly relevant tofiv

this motxon to 1ntervene,* and some of those facts w111 be set

. ‘forth in the body of the brlef.e Reference~1s also made to the

Affidavit of Stephen E. Barcan, ESq. filed in this motlon and to Qt*

”‘,ﬂthe exhlblts thereto whlch are part of the record below.'e;;'*"

Pursuant to thxs Court"w"

Y ToWﬁ

ip was‘”givé'ri” ﬁi éty day

to revise its ZOnlng Ordlnance so as to meet the mandate of Mt.

d Towoehlp.¢omm1ttee& w1th the_azdmofunx,mBhL&&?wcatonM'

aurel c0mpllance.**

Thls proposal, now under rev1ew by :
”1Vthls Court, relles predomlnantly upon hlgh den51ty oonstructlon
- on three contxguous sites,vzncludxng the land of plalntxffs—

ylntervenors Sllbert (herelnafter “the Sllbert Tract“).” Inclusion

-~ of the Silbert Tract in the Proposal followed Sllbert's exten51ve

R

* All references contained herein refer to page numbers, tables

or flgures found within the compliance proposal presently
under review by thls court.-

fatad The Proposal is ent1t1ed "Mount Laurel IX Complxance Program | .
for Cranbury Township, New Jersey" (hereafter "Proposal®).




M”T;:a pha51ng per1od of 24 gears whlle Plan "B" outllnes\an 18-~f'

participation'in the hearings below and commitment to development

:vwith twenty percent Mt. Laurel Ir unlts (see, generally, Barcan
,‘Affldav1t and attachments thereto). ‘

: : ‘fThe silbert tract con51sts of 49 482 acres (desxgnated
on the Cranbury Townshlp Tax Maps as Block 7, Lot 13) and is '
roughly one—thlrd of the area referred to as Site 3 in thewh"

t_Proposal , The Sllbert tract is shown spec1f1cally as Slte 3F

on Flgure 12 (page 77) °f the Proposal The PrOPOSal concludes n

re51dent1a1 develQPment" (Proposal Page 6) and therefore sets d'”"

forth a prlorlty rezonlng of all three s1tes, as well as a draft

: to apply to the tﬁree contlguous sxtes *

The Proposal sets forth two alternatxves for _

phasxng rezonlng and development ﬁ Plan 'A“ calls for / ai

'year per1od ' Under both of plans, however, the Sllbert tract
k'would be the flnal area to be rezoned and would ma1nta1n 1ts
current two acre zonlng until 1996 under Plan B or unt11 2002

- under Plan A. (See Tables 7 and 8 at pages 91a and 918) e

* In addition, Site 5 will be rezoned as a planned develdpment-'
- medium density zone to accommodate the senlor citizen unlts
- called for by the Proposal :

%% This brlef will not, of course, address the validity of the -
staging process per se -- that will be dealt with in the '
hearings on the Compliance Proposal v




ARGUMENT | |
. PLAINTIFFS-INTERVENORS ARE ENTITLED TO
~ INTERVENE AS OF RIGHT - .

R. 4: 33~1 prov1des in full-

'_Upon tlmely app11cat1on anyone shall ‘be
permitted to intervene in an action if
the applicant claims an interest relating
~to the property or transaction which is
-the subject of the action and he is so
-~ situated that the disposition of the
- action may as a practical matter impair
~or impede his ability to protect that
interest, unless the applicant's interest
~'1s_adequately represented b existing

" Thus, where an appllcant satisfies these crlterla, 1ntervent10n

'm as of rlght must be granted by the Court.

Vlcendese v J-Fad,’

”ﬂInc.;w160“N RE Super. 373"379 acnﬁ“pzv.

jntltled to 1ntervene.f ji"”":“

ey v Plalntlffs—Iutervenors Have An Interest e e
“ei...in_the Property or. Transactlon at »
j Issue Hereln.-' o

Slte 3 is cruc1a1 to the 1mp1ementatxon of the Proposal,“
ki1nasmuch as it would be 1mpossible for the Townsth to meet 1tsv o

"k’falr‘share ob11gat1on of 816 lower and moderate income housing

* The text of R. 4:33-1 was taken verbatim from Federal Rule
. of Civil Procedure 24(e) as amended in 1966. There are
relatively few New Jersey cases on this rule and therefore it
is both necessary and beneficial to refer to the cases inter-
preting the Federal Rule as well as case law from other
“jurisdictions. See Vicendese, supra and Township of Hanover
V. Town of Morristown, 118 N.J. Super. 136, 140 (Ch. Div.
1972) aff'd 121 N.J. Super. 536 (App. Div. 1972). :




,'unlts 1f Site 3 were not rezoned for hlgh den51ty development *‘
The plaxnt1ffs—1ntervenors thus have a direct and substant1a1 s
 ,1nterest in the COurt's review of the Proposal and in any pro—
’ ceedlngs that may follow.w‘ | e :
Moreover, plalntlffs-lntervenors‘have an 1nteres£

..ke;in these proceedlngs because the Sllbert tract is 1mmed1ately

‘*fnadjacent to 81te 1, owned by pla1nt1ff Garfleld ThlS sxte

",w1ll unquestlonably be the largest development w1th proposed

tconstruction of 2, 000 total units on 218 acres, yielding a

_igross den51ty of roughly 9. 2 units per acre. (See Table 6 at

Such exten31ve hlgh den51ty development wzll have a.,,;

"2399”75Q)-

‘\or’whatever reason, 1t 1s held to 1ts eurrent zonlng of ~5
}'ﬁ‘dwelllng unlts per acre. Such an 1nterest of an adJOInlng
-“”property owner‘has proved sufflc1ent to mandate Lnterventxon ln

yvrffzonlng cases. See,'e g., Sarah Lawrence College v; Cley Counc11

~‘;of Yonkers, 48 App. DlV. 2d 897, 369 N.Y. S 24 776 (1975), Bredberg
v. Wheaton, 24 I1l. 2d 612, 182 N.E.2d 742 (1952), Wolge V.

'poretsky, 144 F.2d 505 (c A.D.C. 1944), cert. den. 323 U.S. 777 5
- (1944). |

Co* Table 6 (page 76C) of the Proposal reveals that hlgh dens1ty A

' development of Sites 1 and 2 alone would result in a total of
only 674 lower and 'moderate income units, a defxclt of 17 4%
(or 142 unlts) below the falr share number.




B. The Disposit16h of This Matter Will Impede
~'and Impair Plalntlffs—Intervenors' Ablllty
to Protect Their Interest.

It is quzte ev1dent that thxs Court s review of the
s Proposal and any subsequent proceedlngs and remedles wlll, as a
vpractlcal matter, result in a flnal determlnatlon of plalntlffs~5tr;jﬂﬁif

st intervenors"lnterest 1n thls actlon.» ThlS 1s Silbert's only

‘ﬂchance to challenge 1ts status under Cranbury s phasxng plan and

‘tt”“k he Proposal s cost*generatxng featuresv

,Court approves Cranbury s rezonlng and awards whatever affzrmatxve
,kremedles it deems approprlate, plalntlffs—lntervenors w111 not s

“khave an. opportunlty to ob)éct‘to anx aspect of‘the Progosalhzﬁ

;Therefore,mlnterventron at thls tlme 1s necessargpto protect j;

”7the plalntxffs—xntervenorsr*1nterests.

pf;cf‘kPlalntlffs-lntervenors* Interests Are R
.. Not Being Adequatelywnepresented~By e
'»gAny Exlstlng Party.~ ; «v,,gifvgf‘

p" It cannot really be malntalned that the 1nterests of
thekplalntxffs—lntervenors are or wlll be adequately represented
W: by any of the existlng partles to this action., The burden of
Ttestabllshlng 1nadequate representatmon rests thh plalntlffs—‘

1ntervenors but should be treated as minimal; Trbov1ch V.

f_f'Umted Mine Workers, 404 U.S. s. 528, 538 n.10 (1972); see also Com.

-of va. v. Westinghouse Elec. Corp., 542 F 24 214 (4th C1r. 1976)’f 5

Plaxntlffs~1ntervenors are merely requlred ‘to show that the

representation afforded their interests by the existing parties




may be“klnadequate. Spirt v. Teachers Ins. and Annuxty Ass n.,_'

L 93 F.R.D. 627, 643 (S.D.N. Y. 1982); United States Postal |

Serv1ce V. Brennan, 579 F.24 188, 191 (26 Cir. 1978).‘r |
| 'The Third C1rcu1t Court of Appeals has recently stated-

The appllcant (for 1ntervent10n as of rlght)
may demonstrate that its interests, though
ol » ~similar to those of an existing party, are
oo c.oooo o o nevertheless suff1c1ently different that the"
el D representatlve cannot give the applicant’' s
interests proper attention. Hoots v. Com. of
’ Pa. 672 F 2d 113 - 1135 (3d Clr.vl 2),

~ See also National Farm Lines v: I.C. c., ‘564 F’2d 381 (10th Cir.

"1977). If the legal arguments that the plalntlffs—lntervenors

eek to raise would notibe expected to be addressed by thethJ

vtex1st1ng partles, thekrepresentatxon w111,be@6eemed 1nadeqpate;

’G@ZBlake V. Pallan,;554 F. 2a 947, 955-€9th Clr. 1977}._

In thle actlon‘ only one plaxntsz Garfleld, owns
”'Qﬁfproperty 1n any cf*the 51tes that the Proposal seeks to rezone'm
wﬁffor h;gh or medlum densxty development *‘ (The Garfleld tract is
81te 1 (see Flgure 13 at page BOA)). Whlle Garfleld and plaln-v'
:tlffs—lntervenors both seek hlgh den51ty rezonlng for thelr
respect1ve parcels, thexr 1nterests in this matter are 51gn1f1-
cantly dlfferent.H | | | |

As noted earlier, the Garfield tract represents the

'* It should also be noted here that the other plalntlffs' sxtes

B (Site 6-9 as shown on Flgure 1 at page 3A) are outside of the
*Growth Area"” as set forth in the 1981 State Development Guide
Plan. (See Figure 4 at page 323). ;




-:most extenszve single area of potent1a1 hlgh den31t§ development.;
VTherefore, Garfleld may not be as concerned as 1s lebert w1th
some of the Proposal's cost-generatlng features wh1ch may ’

f unxquely affect smaller tracts and smaller developers * As’ set

’fvforth in 5150 30 of the proposed ordlnance, such standards

;y;include mandatory open space requ1rements, max1mum coverage

¥u;f,of 1mperv1ous surfaces, bxke paths and a mxnlmum requ1red mix of

Wnature,'these standards have a profoundly dlfferent 1mpact on

: smaller tracts whlch y1eld far fewer market rate unlts.\ There~

;J;sound hlgh den51tgﬁdevelopment of their property may well be::jp‘
‘57?adversely affected’zf the opportunlty to challenge the Proposal.{

‘agxs left to the plalntlff Garfleld

'~"1Another 1ssue of"great 1mportance to plalntlffs—‘kdﬂ '

R

*1ntervenors 1s the pha31ng aspect of the Proposal- the Sllbert

tract is the last s1te to be rezoned under ‘both the 18— and ’
e 24-year pha51ng plans. (See Tables 7 and 8 at pages 91A and
;pABlB). The lebert tract w1ll be forced to malntain 1ts current‘f
'rtwo acre zonlng through the year 2002 (under Plan A) while hlgh

den51ty development has occurred on lmmedlately adjacent prop-

" The Garfleld tract is over 4 times the size of the 81lbert . ,
tract. Moreover, Mr. Garfield plans to construct roughly 6 ..
‘times the number of market rate homes (1600 units as com-
pared to 288 units on the Silbert tract). (See Table 6 at
page 76C). : :




: Court s very recent dec151on 1n J w erld Company, Inc. et al.

‘erties. Garfleld may not adequately set forth Sllbert's concerns

.

"~ with phasxng because, under elther of the two plans, Slte 1 wlll

be rezoned no later than 1996. More 51gn1f1cant1y, however, the"

: proposal states that 1f Slte 1 (Garfleld) were to be granted a
rbullder s remedy by thls court, the pha51ng for Slte 3 would have

"‘to be rev1sed (Proposal, page 89).;

Plaintlffs-lntervenors are not unm1ndful of thls»k'f”

WTanShIE:Of Frank11n (Docket No. L—6583*84 Pw January 3, 1985)

regardlng the award of bullders' remedles. Garfleld would appear

'f;kfeto satlsfy the cr1ter1a set forth in that oglnlon., If Garfleld o

skawarded a buzlder s-remedy,mthe»phaszng of site-3 would be‘e

| “fjrev1sed, presumaﬁIY bY EEEEEQiﬂi the~tune for rezonlng, and the‘;,
4,”:0n1y exxstlng plalntlff who had beensubleCt to. pha51ng {Garfield) .
retwould no longer haue any need to challenge zt. As beforeg the~';,

'1lznterests of- plazntlffs-xntervenors in thls lssue are poorly

represented by the exlstlng partles in thls actlon.

"D.‘ Plalnt1ffs~Intervenors Motion To

Intervene Hereln Is Timely.

In ascertaxnlng whether a motlon to lntervene 1s

tlmely, it is necessary to con51der all the c1rcumstances of the

- case, Legal Aid Soc1ety of Alameda County V. Dunlop, 618 F.24

48 (9th Cir. 1980). The question of tlmellness cannot be con-

sidered in vacuo. Whether a motion is timely does not depend




only upon the amount of tlme that may have elapsed 51nce the

N

1nst1tut10n of the orlglnal sult., Clarke v. ‘Brown, 101 N J.

Super. 404 410 (Law D1v. 1968) . Furthermore, if 1nterventlon
as of rlght is sought, a more llberal standard of tlmellness
applles than 1f perm1551ve 1ntervention is requested Mlnets-

ville Coal Company, Inc. v Anthrac1te Export ASSOClathn; 58

F.R.D. 612 (M D. Pa. 1972).

In an exhaustlve survey of the t1me11n

underuEeda-R. sz. 24, the Flfth Clrcuxt Court of Appeals in

Stallworth V. Monsanto Company, 558 F. Zd 257 (Sth Clr. 1977)

1dent1f1ed the follewxng fou: factors that.must be con51dered*

or reasonably should have known of hlS xnterest zn the case
before he petltxoned for leave to 1nterveneh (2} the extent of
the prejudxce that the exlstlngsparties to tﬁerlrtlgatlan mag
suffer as resuIt of the 1ntervenor s fallure to apply for 1nter-
ventlon as soon as he actually knew or reasonably should have
known of hlS 1nterest in the case' (3) the extent of the preju-
dlce ‘that the 1ntervenor may suffer 1f hxs petxtxon for interven-
tlon is denled- and (4) the EXIStEBCE'Of unusual c1rcumstances
mxlxtatlng either for or agalnst a determ1nat10n that the appll—
catlon is tzmely.

An examination of these factors as they apply to
the instant case compels the conclusion that plaintiffs-inter-

venors' motion is timely.




1. Length of Time of Plaintiffs—IntervenorS'*Knowledge.

Plaintiffs—intervenors'obtained'a concrete’end eubetau—’
3tlal 1nterest in this matter only after Cranbury Townshxp sub«ﬁ»
mltted its flnal compl1ance Progosal to thls Court. Only then
e‘dld 1t become clear what role plaxntlffs—lntervenors' property

”'would play in the flnal Proposal - Prior to the submlsszon of

’3;;tthat Proposal, plalntlffs-lntervenors had part1c1pated exten—e

“**51ve1y 1n'the»numerous meetxngs wzth«the Plannlng'Board Mr“”

,Raymond that 1ed to the text. of,the;Proposa1~
(Barcan Affldav1t).k Once the PrOposal was put before thls Court,~”

‘v“however, plalntlffs—lntervenors"lnterest in thls matter rose to

*V,¥therefore, be consxdered timelgr‘ | |
S  \ Arguably, the mot1on to lntervene could have been fllad
fﬁlmmedzately after thls court entered its 1nterlocutory order'*”

bisettlng aside Cranbury s zonlng Ordlnance. However, plaxntlffs—

1ntervenors knew that a motxon to 1ntervene made by another

“rdeveloper had been denxed whxle preserv1ng the developer s rlght | t .

to part1c1pate in the 1ocal rezoning process on remand.*

Subsequently, this Court rejected plaintiff Zarinsky's informal-f

* We refer here to Reobert and Joseph Morris' intervention motion
in the case of Morris v. Township of Cranbury (Docket No. ‘
L-54117-83 PW). Morris is the owner of the 101.05 acre tract
identified as Site 5 in the Proposal

~10~-




: request to bar Cranbury from. allow1ng any non—pleintiffs to”‘
"Vr,partic1pate in that local process. Based on this background, it
”appeared to plaintiffs-intervenors that a motion to 1ntervene
'Llwould have been futile if made before the conclu51on of the localib
1ft,hear1ngs and the subm1551on to thlS Court of the final compliance‘/,l
’df,Proposal.- | | | | e |

1»f2. PreJudlce to Existing Parties.f“f;>:ff°~““”

" In evaluating the prejudice to the existing parties.

The prejudice to the original parties
to the litigation that is relevent to
- the question of timliness is onl that .
“;prejudice which would result from. the . ’ i
would. he.inte:wenor s.faxlure-te Eeqpe&twa»w4vaﬁf{r§*
intervention as soon as he knew or reasonably
. should have known about his. interest ia the.
actioma . (Emphasxsuadded; Stallworth~at 265.-
-See also Diaz v. Southern Drilling Corp <5 42T
~F.2d4 1118, 1125 (5th Cir. 1970L, cert. den.
-+ 400 -U.S.. 878 €I§70}*er

:(5ﬁtAskhoted:above, plaznt1ffs~1ntervenors' ootxon was flled promptly
j/7'aft:er obtaining a direct and substantial interest in this action.df*
»fIt is difficult to conceive ‘how the failure to intervene any :

'gtﬂearlier could result in any prejudice whatsoever to the existing“
Thipartles. Plaintiffs-intervenors, 1t must be noted do not seek
to challenge this Court's 'fair share' determination in any
*Vdmanner or relitigate any of the issues previously ralsed before"
’or determined by this Court. Intervention at thlS time is -

sought merely to protect the plaintiffs-intervenors' interest in

~11-




'the‘implementation of a compliance Proposal which'includes,their
 property. e ’r“ | Y o

3. Prejudice to Plaintiffs-Intervenors
~if Motion is Denied.

‘s Plaintlffs—lntervenors‘ property 1nterest w111 be'f
greatly prejudxced 1f 1ntervent10n is not permltted As set

'Agf~forth earller, Garfxeld is the only plalntlff whose property 1s;QJ;WQ‘”

7f11nc1uded for rezonlng 1n the complxance Proposal and Garfleld'stﬂ

“fﬁoslgnificanfly dlﬁferen Lrwa“jiA f;k’

‘1nterventlon is den1ed, ‘the legltlmate 1nterests of plalnt1ffs~ o

'~g1ntervenors 1n such lmportant 1ssues as ph351ng and appllcabllxty

proposed deve{opmentrstanéards—to—smaller tracts withlﬁﬁ

1- 3 w1ll very llkely not be presented tO—thlS Court. Because
Ndevelopment of Sxte~3 1s necessary to meet the 'falr share

kv"1obllgat10n of 815 unlts, both the plazntlffs-lntervenors and

7?5;Mt Laurel II polxcies will be prejud1ced 1f 1nterventxon 1s
ldenled L ’ '

'CONCLUSION‘

For the fore901ng reasons, it is respectfully submltted LA
« that plaxntlffs—lntervenors' motion to intervene be granted
T 'Respectfully submitted,‘

WILENTZ, GOLDMAN & SPITZER o
Attorneys for Plalntiffs—Intervenors ’

By: \( (V-CEféZ;;u”v' i f

STEPHEN E. BARCAN, ESQ.

DATED: January 21, 1985




