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SUPERIOR COURT QF NEW JERSEY
CHANCERY DIVISION - MIDDLESEX COUNTY
DOCKET NO. C-4122-73 v

URBAN LEAGUE OF GREATER
NEW BRUNSWICK, et al.,

Plaintiffs,

-vs-

BOROUGH OF CARTERET, et al,,

Defendants,

TRANSCRIPT
OF
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New Brunswick, New> «Je|js ey
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ROLAND WINTER, ESQ.,
Attorney for Edison.
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SANFORD CHERNIN, ESQ.,
Attorney for South Plainfield.

ROBERT RAFANO, ESQ.,
Attorney for South River.

GUIDO BRIGIANI, ESQ.,
Attorney for Spotswood.

ARTHUR BURGESS, ESQ.,
Attorney for Woodbridge.
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THE COURT: Mr. Mallach, w i l l you be kind

enough t o come up, please .

A L A N M A L L A C H , previously sworn.

CONTINUED DIRECT EXAMINATION BY MR. SEARING:

MR. SEARING: Your Honor, I have two documents

to be marked for i d e n t i f i c a t i o n .

THE COURT: Can we have the spe l l ing of your

name again?

THE WITNESS: A- l -a -n , M-a-1- l -a-c-h.

(Documents received and marked ?-112 and P-113

for identi f icat ion.)

Q Mr. Mallach, I show you P-112 and ask you to

identify i t .

A This i s a document entit led the Zoning Ordinance of the

Borough of Carteret.

Q I show you P-113 and ask you to identify i t .

A This is a summary of Zoning Ordinance provisions for

the Borough of Carteret prepared by me.

MR. SEARING: Your Honor I would move that

these, P-112 and p-113 be entered into evidence.

MR. SELESKY: Might I have a peek at them?

THE COURT: Would you show them to Mr. Selesky.

MR. SEARING: Ifm sorry.

MR. BUSCH: Your Honor, excuse me while
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Mr. Selesky is looking at the two exhibits, I had

indicated at the last court day at the end of the

day that I had completed my cross-examination of

Mr. Mallach, we now have had p-104 marked in

evidence and i t was based on P-104 that

Mr. Mallach prepared P-105. I wonder if i t would be

possible to just have a few questions based on 105

now that 104 is in.

THE COURT: All right, but we'll have Carteret

f irs t ,

MR. BUS6H: I see.

Q Mr. Mallach, could you describe the principal

features of this ordinance?

A Yes, sir. The Borough of Carteret contains 7 zones.

Q Mr. Mallach, pardon me.

MR, SEARING: I had asked that these be

marked into evidence and we were then, then I showed

Mr. Selesky and I just lost my train, I now, I would

like to move these into evidence at this time.

MR. SELESKY: I object, of course, to F113

without restating every objection you've heard with

regard to these.

As to P-112 I do not object.

THE COURT: Well, you are in a somewhat different

category because Carteret did not supply the data, is



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mallach-direct 6

that true as to vacant land?

MR. SEARING: That is correct.

THE COURT: Was an interrogatory served upon

the Borough of Carteret?

MR. SEARING: Yes, they were, your Honor.

THE COURT: And there was no response?

MR. SEARING: Not to that particular question.

I believe the response gave a total figure of, but

did not request, did not break down by zone which in

the interrogatory was phrased to obtain a figure of

vacant developable land by zoning category.

THE COURT: So you're relying upon P-104; is

that correct?

MR. SEARING: For the vacant land area data,

yes, sir.

THE COURT: All right.

The objections are overruled. P-112 and P-113

will be marked in evidence.

(Documents P-112 and P-113 heretofore marked

for identification now marked in evidence.)

Q Now Mr. Mallach, could you please describe the

principal features of this ordinance for us?

A Yes, sir. There are 7 zones specified in the Carteret

zoning ordinance of which 2 are residential, 2 are business aijid

3 are industrial.
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The residential zones are an RA and RB Zone*

The RA Zone permits single family units, requires

minimum lots of 5000 square feet, lot frontage of 50 feet

and minimum floor area of each unit of 650 feet.

The RB Zone permits single family units, two family

units and multi-family units.

A lot size of 5000 square feet is required for the two

family units, 3750 square feet for the single family units,

frontage is 37.5 feet and the minimum floor area of the unit

is 650 feet.

In the two general business, excuse me, in the two

business zones, general business and highway business, multi

family uses and one and two family uses, as per the RB Zone,

are permitted.

In the 3 industrial zones residential uses are not

permitted.

The multi family units are governed by a series of

provisions which specify that approval must be obtained

from the planning board for developments. The minimum lot

size is 4 acres, the density is 2000 square feet per unit,

no more than 4 rooms may be contained within any dwelling

unit and only 10 percent of the dwelling units in any

development may contain as many as 4 rooms.

In addition approval of a multi family development is

dependent on findings by the planning board that the
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Mallach-direct 8

development will exert no detrimental effect on surrounding

areas and that it's capacity to pay for its share of those

services through taxation or other means, it's capacity to

construct and maintain in part or whole the utilities and

facilities which it will need.

With regard to vacant land acreage, the township pro-

vided a total figure of 467 acres, specifying that some of

this land was in a flood plain but not providing the number.

The DCA Study of vacant and developable land provided

a total figure of 204 acres of vacant and developable land

in the Borough of Carteret, of which 108 acres was in the 3

industrial zones, 13 acres in the 2 business zones and 83

acres in the 2 residential zones. The characteristics on

the DCA Chart do not make possible to distinguish.

Q Thank you, Mr. Mailach.

Now what if any of the features you have described in

this ordinance have an effect on the provision of housing for

low and moderate income persons?

A There are a number of specific features in the ordinanc^

that have an effect on the provision of housing for low and

moderate income persons.

The principal features have to do with the manner in

which multi family housing is provided in the ordinance.

First the requirement that, of a finding that the multi

family housing will pay for its share of services as quoted
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Mallaclvdirect 9

previously, is potentially harmful since it puts a premium

on more expensive housing and housing likely to yield greater

tax revenues and require fewer services.

Secondly, the provision that no unit may have more than

four rooms, which is equivalent to a two bedroom apartment an!

only 10 percent of the units may have 4 rooms, i.e. 2 bedroom

apartments also severely restricts the supply of housing

constructed for families with children and particularly large

families*

The requirement that there be a 4 acre lot for any multI

family development is limiting, particularly in a relatively

more developed municipality such as Carteret which may not

have all or the greater part of its vacant land in large

tracts, this may remove the possibility of developing multi

family housing on smaller tracts, which may exist and may be

available.

In addition to these features the distribution of

vacant land by use category provides for over half of the

vacant land in the borough in the Industrial zone. This

well limit the availability and the feasibility of developing

housing of any kind and low and moderate income housing in

particular in the Borough of Carteret.

0 Does this municipllty have a puELic housing

authority?

A Yes, it does.
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Q Have they built public housing?

A Yes, they have.

Q Do you know when? A Not specific all]

I believe it's provided in the chart.

Q In plaintiff's, in Exhibit 106?

A The status report on lower and public housing programs.

Q I would refer you to Page 3 of that chart, is

Cart ere t mentioned on that page?

A Yes, it is.

Q Can you tell us what that document reflects as

to the public housing in Carteret?

A Yes, sir.

There are 5 public housing developments in the

Borough of Carteret which contain a total of 150, sorry,

252 dwelling units of which 150 are for senior citizens and

102 for low income, nonsenior citizen families. The units,

this includes one development of 40 units for senior citizens

under construction at the present and 4 developments that have

been occupied, first in 1961, 1963, 1970 and 1974.

Q Is there any other state or federally subsidized

housing in Carteret?

A There are 2 developments constructed under the section 421

1)3, moderate income housing program for a total of I believe

176 units.

THE COURT: How many dwelling units?
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THE WITNESS: 176 sir.

Q For whom are those designated?

A I'm not certain.

M E COURT: And what governmental agency?

THE WITNESS: Federal Department of Housing and

Urban Development*

MR* SEARING: Your Honor, we have no further

questions.

THE COURT: Cross-examine, Mr. Selesky.

CROSS-EXAMINATION BY MR, SELESKY:

Q You have sufficient expertise in your role as a

consultant to recognize an aerial photograph of Carteret?

A I'm not sure I would specifically recognize a photograp

of Carteret as being a photograph of Carteret.

Q All right.

In other words, you wouldn't even recognize the general

configuration of Carteret?

A I might but I wouldn't be certain.

MR, SELESKY: I'd like to offer for identi-

fication an aerial map of Carteret and have it marked.

THE COURT: DC-1, for identification.

(Map, in 4 parts, received and marked DC-1

A, B, C, D, for identification.)

THE COURT: Those are 4, total?
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Mallach-cross 12

MR. SELESKY: Total of 4 individual photo-

graphs of portions of Carteret.

THE COURT: Al l r ight .

Q Do you have suf f ic ient expertise to t e l l the Judjge

from looking at these documents the ir origin or what they

are? A Well, they are aeria l photographs.

Q And that's—can you t e l l by the designation

numbers when the photographs were taken? Do you know enough

about th i s to know when they were taken?

A To the best of my knowledge these photographs were

taken on July 22, 1972,

Q OK.

MR. SELESKY: Is there any objection to

admitting these photographs as aerial photographs of

Carteret as of July 22nd of '72?

MR. SEARING: Yes,

THE COURT: We have been holding off on

defendant's exhibits unt i l the c lose of the p l a i n t i f f ' s

case, Mr. Selesky.

MR. SELESKY: I'd l ike to e l i c i t testimony with

regard to t h i s , your Honor, that ' s why I made the

offer , the proffer at th i s time.

THE COURT: You may ask questions about them.

MR. SELESKY: Al l r ight .

THE COURT: We'll recess now unt i l 1:30 for
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Mallach-cross 13

lunch* You want to just show him what you are

getting at,

(After the luncheon recess the trial

continued*)

THE COURT: All right, Mr. Selesky.

Q During the lunch break you looked at maps of

Carteret. Are you able to identify that as an aerial photo-

graph of Carteret? A I believe this is an

aerial photograph of Carteret,

Q Now, could you identify the totgr roadway that

runs in up and down direction?

A I believe that's the New Jersey Turnpike,

Q That runs from the bottom of the exhibit to the

top of i t over on the left-hand side.

Is that correct?

A Left to center, right,

Q Right* Now the upper portion of the photograph

shows a winding river. Can you identify that?

A That I believe i s the Rahway River,

Q Now, the portion to the right of the photograph

which shows a body of water, could you identify that body of

water?

A I believe that i s the Arthur Kil l .

Q Now, could you identify that portion, can you,

directing your attention to that portion of land in Rahway that
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Mallach-cross 14

Is bounded approximately by the - -

A Carteret.

Q I'm sorry, Carteret, that i s bounded approxi-

mately by the Rahway River and the Arthur K i l l , in themost

northerly portion of Carteret. Would you c a l l your attention

to that area? A Yes.

Q What's there? A Well, there

appears to be a great deal of vacant land, some

meandering streams and some, I guess they're tank farm

uses .

Q Are you able to t e l l what the land i s l ike by

looking at the photograph?

A I would guess that a good deal of th i s land i s low lyinjg,

some of i t may be marshland or flood land, flood plain land,

rather.

THE COURT: You're just guessing?

THE WITNESS: I'm j u s t , t h i s i s just most

superf ic ial guess.

Q Al l r ight .

In the event I showed a document, prepared by

the United States Corps of Engineers, D i s tr i c t of New York,

Indicating the flood plains of Carteret, would you be able

to further identify that?

A Possibly.

MR. SELESKY: Like t h i s marked, please.
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15

(Document received and marked DC-2 for

identification.)

MR. SELESKY: Your Honor, there are two

items, one Is the item entitled flood insurance

study and the second is a map, it's part of the

study.

Shall we introduce one piece or two pieces?

THE COURT: The map can be 2A.

(Hap received and marked DC-2A, for

identification.)

Q I show you the map that's been marked DC-2A and

ask you if that would assist you in determining whether that

northern portion of Carteret is in the flood plain?

A It appears from this map that a good deal of its northelast

portion of the map is in a flood plain.

Q Now in relying on, you relied on P-105 which

was information brought out by the Department of Community

Affairs in making yor analysis; is that correct?

A In the analysis—

THE (HJRT: P-104 or 105?

MR. SELESKY: P-104, I'm sorry, your Honor.

A With regard to the distribution of vacant land by zone,

yes.

Q Now are you aware of the fact that flood plain was

not taken into consideration in the drawing up of that
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Mallach-cross 16

document?

A I, I'm aware that the technical term of flood plain

as defined in the 72 Act was not taken into consideration,

I believe however, that with regard to much of this land the

terms that they used, the categories they used with regard

with wetlands, marshes, so on, so forth, covered a great deal

what is the flood plain area.

Q So you would know more about it than the gentlemjan

from the Department of Community Affairs?

A No.

THE COURT: The only thing is Mr. Mallach,

flood plain is not swampy within the definition of

Mr, Sullivan.

THE WITNESS: That would probably not be included

THE COURT: Not be included, all right*

Q Now, in, were you aware--strike that--are you

aware that the northern, northeast portion that you indicated

is zoned industrially in Carteret?

A Was not aware of the zoning in the specific area, no.

Q Could you refer to your notes when you were seatjed

at the table that showed the zoning map of the Borough of

Carteret. A I have never studied a zoning map cjf

the Borough of Carteret*

Q Did you just look at it about 10 minutes ago?

A No.
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Q What was the map? A I believe it is

a community facilities map or some other master plan map that

was Included in the interrogatories.

Q Now you're testifying as an expert In zoning,

planning and housing %h the County of Middlesex, I believe,

correct?

A Yes.

Q Now if you were given land of the size included

as you've been shown on the aerial map, of the flood plain raa^.,

what would be appropriate zoning uses for that land?

A You mean as a flood plain o r —

Q As it exists with the information that you've

been given. A I would not—

MR. SEARING: Your Honor I think this is going

beyond the scope of the direct examination.

THE COURT: I'll allow this question,

A I would not determine the specific use of a piece of land

without more information about that land, specifically.

Q Would you say in light of the maps that you've

seen and photographs, that this land is developable land?

A It may be in part.

Q Is it developable for residential use?

A It may be.

Q Is it developable, is it more likely that it is

developable for industrial use?
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Mallach-cross 18

A That I do not know.

Q Now, with regard to the construction of low and

moderate cost housing, economics enters Into It In the nature

of the structure, Isn't that true?

A Correct.

Q Given land, a flood plain, residential, low and

moderate cost housing would be exceedingly expensive to build

isn't that true? A Not necessarily

Q Would it be more expensive then if it were in,

not in a flood plain? A There are certain

aided construction costs, direct construction costs resulting

from the, what you have to do to make adequate provision for

the flood plain but there are many things that could either

minimize those construction costs per unit or trade off against

other costs*

Q Now in the event that the area that flooded,

let's say to the extent of 9 feet, twice the last 20 years ant

in the event it would bear the designation that is borne on tfyat

flood plain map, what kind of a building would you have to

do to protect it from that kind of flooding?

A Well, in an area that had those flood characteristics

one might, well, if one were building in an area that had

those specific characteristics one would have to make very

substantial provision in the ways of aisles and runways for

the water between, between and through the foundations of the
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building*

Q Would this make it economic to use for low and

moderate cost housing? A That could not be

determined in and of itself, it might, it might not.

Q If you didn't have to use it of course it would

be more economical--

A To build with all other things being equal and not have

to provide the particular kind of foundation structures would

be less expensive.

Q Now on P-113 you show a 108 acres of land

available to industry; is that correct?

A That's correct,

Q Now any of those 108 acres that are available fo{r

industry, do you know whether they're in the flood plain or

not.

A Ido not.

Q Now you are, it would be relatively simple to

make the determination by making a study of the master plan,

isn't that true? A It might be.

THE COURT: As to whether it's in the flood

plain?

MR. SELESKY: That's correct your Honor.

A That I do not know whether i t would be or not*

Q If the master plan contained information indicating

the zoning and what the flood plains were, you would be able
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Mallach-cross 20

to determine whether or not there was industry in the flood

plain? A Well, it would be possible to

determine whether the industrial zone overlapped or the flood

zone, the master plan would also have to include information

on the vacant land.

Q And you didn't study the master plan of Carteret

is that right? A No I did not.

Q Can you tell from the aerial photograph what types

of industry are located mainly in Carteret?

A There seems to be quite a mixture*

Q What is most apparent, as far as you can see?

A Well, thetype of industry that makes the most dramatic

appearance on an aerial photograph are the tank farms, there

seems to be a great deal of other industry that's not quite

as visually dramatic.

Q Do you have sufficient expertise to tell this

court what kind of land tank farms can be built on?

A No, I do not.

Q Do you know whether or not tank farms can be

built on land susceptible to flood?

A I do not know.

Q Now are you able to examine from the photograph,

observe that Cartreret has a great deal of waterfront?

A So it would appear.

Q Most entirely bounded by water; is that correct?
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A I wouldn't say almost entirely but—

Q Now in the methodology used in preparing your

report you Indicated on direct examination that you had

examined answers to interrogatories from various communities;

is that correct? A That's correct.

Q Did you physically examine the answers to

interrogatories in the body or were you given a statistical

table?

A X examined agreat deal of the actual interrogatories,

Q Did you examine the actual interrogatories of

the Borough of Carteret?

A I believe I did.

Q As part of examining that, did you observe a

document attached to those items labeled A-8, plate of

existing land used areas in the Borough of Carteret?

A I'm not sure t did, I may have.

Q But they were available to you?

A If it was an exhibit to interrogatories, yes.

Q And you do up your report based on the

interrogatories and things that were given to you, correct?

A That's correct.

Q So you had it if it was attached to the

interrogatories, you had it in your hand?

A Yes.

MR. SELESKY: Your Honor I'd like this
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Mailach-cross 22

marked for identification. It's plate No. 1, It's

marked A-8 in answers provided to interrogatories

for the plaintiff.

(Document received and marked DC-3 for

identification.)

Q Now does looking at this document refresh your

recollection in any fashion?

A Yes, it does.

Q Does that document indicate the percentage of

land developed for one and two family residential?

A Yes, it does.

Q What percentage is that?

A Percent of total or percent of developed area.

Q Both~-

A Both are given. One and two family residential represe

26.2 percent of developed land in the borough and 20.6 percen

according to this plate.

Q Now you chose—

THE COURT: You mean of total land?

THE WITNESS: Yes, that's correct.

Q Now you have chosen though, this document

was provided to you, you chose not to ut i l i ze this but its tea«

chose to ut i l i ze P-104 to develop your s ta t i s t i cs with regard

to availability of vacant land*

Isn't that true?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mallach-cross 23

A No, that's not so, counselor, you'll see on my chart

that I refer to the figure of total vacant land in Carteret

from this plate in the note, on the lower right hand—

Q That note is response to interrogatories, gives

total figure of 467,3 acres, does not break down by zone.

A That's correct.

Q That response means that you referred to this

plate in developing of your chart with regard to Carteret?

A It , what that means is that X obtained that data

from this plate, however since there was no information from

this or other plates breaking down the 467,3 acres by zone

I was forced to rely on the other data for that particular

purpose.

Q Now, so since you had this particular document arid

did rely on it you relied on it in part for that one figure.

Did you rely on it for anything else?

A That was the only figure dealing with vacant land on th^t

document.

Q Were you aware that the gentleman who testified

to my recollection, who prepared 104 Indicated that he did not

take into account or could not recall whether or not deducted

from land available for residential use was streets and right

of way, railroad rights of way, public service rights of way.

Were you aware of that? A I remember his

testimony, yes.
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Q Could you tell us from that document what

percentage of developed land or streets in Carteret—

A According to this document streets, right of way

represent 24.9 percent of the developed area,

Q And what's the statistic?

A Carteret--

Q I'm sorry• What's the statistic for undeveloped

or total of Carteret:, total Carteret--

A Street rights of way are 19.6 percent of the total land

area of Carteret.

Q There's a 20 percent factor, correct?

A Roughly.

Q Now is it good planning practice to make

statistical determinations that could have a factor of error

as high as 20 percent?

A That's certainly not desirable.

Q And you had this document in your hand when you

drew up the report, correct?

A Yes.

Q Now you indicated that you thought that there

might be some problem in that planning board approval was

required with regard to erection of a multi family garden apart-

ment or whatever complex; is that correct?

A A problem with certain specific findings of the

planning board is instructed to make under the ordinance as
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a condition of approval*

Q That it was not and one of those Is that it would

not be detrimental to neighborring areas; is that correct?

A That was one.

Q Were you aware that, I would say virtually

throughout the State of New Jersey every garden apartment

complex requires site plan approval, at least by the planning

board?

A Certainly,

Q And the criteria for site plan approval that's

set forth usually involves, it should not be detrimental to

adjacent properties, isn't that true?

A There are, the issue here is not—

THE COURT: I think you should answer the

question*

A Many do, yes.

Q Now to your personal knowledge has the Borough oi

Carteret Planning Board ever turned down a garden apartment

complex that came in? A I do not know.

Q Now, with regard to your indication of lot sizes

in Carteret, do you contend that the lot sizes of Carteret arc

exclusionary zoning?

A You mean the lot sizes for single and two family

houses ?

Correct? I have not so contended.
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Q OK. With regard to the requirement of floor area

of 650 square feet, do you contend that that requirement is

exclusionary as far as the Borough of Carteret is concerned?

A As applied to one and two family houses?

Q Correct. A I have not so con-

tended.

Q Do you contend that that's exclusionary as appli

to multi family, more than one and two family?

A I think it is absolutely higher than what may be

necessary for smaller multi family units.

Q Are you aware that the Borough of Carteret from f:he

master plan in the Borough of Carteret, that Carteret has an

average family of 3.3?

A That doesn't surprise me.

Q Are you aware of the fact that 30 percent of the

residential housing of Carteret is multi family?

A I believe I was.

Q Do you know what the area of Carteret is?

A I have it in front of me, it's 2880 acres,

Q That's 4.5 square miles?

A Roughly.

Q Do you know what the population of Carteret is?

A I think it's in the area of 15,000.

Q Are you aware of the fact that the zoning ordinance

of the Borough of Carteret allows a density in multi families
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of 20 units to the acre?

27

A Yes, I was.

Q Are you aware of the fact that as far as use able

land, 64 percent of the land that i s useable for construction

one way or another i s available for r e s i d e n t i a l use in

Carteret t h a t ' s remaining? A X was not

provided with any information from the borough, dis t inguished

between the t o t a l vacant and useable land.

Q So what's the answer to the question?

A I was not aware of that .

MR. SELESKY: I have no further quest ions .

THE COURT: Al l r i g h t . Further cross-examination

Mr. Busch on the Township 6f East Brunswick?

MR. BUSCH: Yes.

CROSS-EXAMINATION BY MR. BUSCH:

Q Mr. Mallach, I draw your a t tent ion to P-105

which I be l ieve was prepared by you in February, 1976.

Do you have a copy handy?

I f not l e t me g ive you— A Yes, I have

one.

MR. BUSCH: I'm sorry, t h i s document i s not in

evidence y e t .

Your Honor, until it's moved in evidence may I

reserve my right to cross on this document? I was under
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the impression it had been moved into evidence.

THE COURT: 104 has been admitted in

evidence. Are you moving 105?

MR. SEARING: Yes, I am, I would have done so

immediately following Mr. Selesky's finishing.

I would now offer 105 to be marked in

evidence.

MR. BUSCH: May I make my objection on the

record to the offer?

THE COURT: Your objection to its introduction in

evidence?

MR. BUSCH: Yes, sir.

THE COURT: To 105?

MR. BUSCH: Yes, sir.

THE COURT: All right.

MR. BUSCH: Your Honor, i t appears that as to tho

numbers which have a double asterisk says l oca l ly

provided information not avai lable , DCA data used.

I'm aware that your Honor has admitted P-104 in evidenc

for a l l of the reasons that P-104 has inf irmit ies

I think when they have been u t i l i z ed by another party

and used as the basis of 105 I think that i t ' s a l l

the more inadmissible and I would request that 105 be

withheld from evidence for that reason.

THE COURT: Having admitted P-104, P-105 w i l l als?
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be marked in evidence. I know that that is based on

P-104 and also on the County Master Plan,

(Document received and marked P-105 in

evidence,)

Q Do you have P-105 in front of you, Mr, Mallach?

A Yes, I do.

Q With regard to the source material you have a

single asterisk opposite the columns and use, 1967, in-

dustrial and related uses, 1967, residential added to 2000

and industrial and related added to 2000. I that right?

A That's correct,

Q And on the bottom that refers to data from

Middlesex County Planning Board Master Plan Reports, correct?

A Correct.

Q Now, as, if you would look across the column for

East Brunswick, can you tell me where those numbers come from

specifically with regard to the single asterisk, documents an<3

with specific reference to County Master Plans?

A They come from, I can't remember the number of the

report, it's the data that's provided at the end of the interJ.m

master plan report.

Q No. 20? A That's correct.

Q Specifically, you show there 5853.9 acres in

1967 as total land in use for East Brunswick; is that right?

A That's correct.
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Q GK. And do you do that by subtracting the 19,

I'm sorry—tell me how you got that figure?

A That was obtained by subtracting the agricultural land

from the total provided in the far right hand column.

Q Now is one of the objects of P-105 to indicate

that the various municipalities have excessively zoned land

for industry, based upon the amount of industry that can be

anticipated?

A That would appear to be, yes,

Q And is the, one of the other purposes of P-105

to show that the over percentage of, or the excess of land

zoned for residential does not equal the excess of land zoned

for industrial? Do you understand what I mean?

A I think that's a conclusion that could easily be drawn

from the table,

Q Well, if you look across, counting the columns*

if you look across to the percentages under 8 and 9 that i s ,

under percentage of demand, residential percentage of demand,

industrial and related for East Brunswick, would i t indicate

that there is 122.7 percent of zoning for the anticipated

residential requirements in the year 2000?

A That's correct.

Q And that there's 253.8 acres of the land necessary

for the industrial and related uses anticipated by 2000?

A That's correct.
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Q When you prepared P-105 did you first review a

document prepared by the Middlesex County Planning Board in

January, 1976 entitled estimates and preliminary projections

of population and employment, Middlesex County, New Jersey?

A Yes, I did.

Q Did you take into account anywhere on this

document the projections for the year 2000 based upon the 197

document of the planningboard?

A No, I did not.

THE COURT: Is that document you refer to in

evidence?

MR. BUSCH: Your Honor, I'd like to mark it

for identification, it is not in evidence, I don't

believe I've marked it previously but perhaps I

can be advised. It would be a DEB,

(Document received and marked DEB-5 for

identification.)

Q You have reviewed DEB-5 for identification, is

that right, Mr. Mallach?

A Thatfs correct.

Q Is it fair to say that the 1967 master plan

Volume 20 which you are looking at projected the county

population, the year 2000 to be a million three hundred eighty

two thousand?

A I believe that was the case.
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Q But in fact the 1976 projection by the County

Planning Board reduces that from 1,382,000 to 937,000; is

that right?

A That's correct.

Q And if we take those numbers and consider them

an increase over the existing 1970 population, would i t sound

right that the '70 population for Middlesex County was

583,000? A Th^s correct,

Q And I'm going to ask you to do a l i t t l e

arithmetic, if you can, with me, Mr. Mallach, that the difference

in projections between the 1967 increase by subtracting

583,800 from 1,382,000 would be 798,200 and you're welcome

to try to do the subtraction now if you'd like.

A That appears to be accurate.

Q The projection forward from 1970 to 2000, look a£

i t , in DEB-5 would only be 353,200 additional, would that

sound right?

A That's right,

Q And if we made a fraction, using as a numerator,

the present projected increase, 353,200 as a denominator what

the county said would be the increase back in 1967 or 798,200

and if you'd like you can use my calculator or would i t sound

like the projection now is only about 44 percent of the

projection they anticipated back in 1967.

A To be reached by the year 2000.
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Q Yes. A Yes.

Q Wouldnft it be reasonable then to speak in terms

of residential need, in terms of new figures which are now

only 44 percent of what they were in 1967?

A That depends on the time frame you're interested in

using.

Q Mr. Mallach, wouldn't it be reasonable to

anticipate residentialacreage by also figuring out how many

people are going to be in the county?

A Yes, by whatever time frame you're planning for.

And if both the 1967 report, volume 20 which we t .
re

looked at and the 1966 report, DEB-5 for identification re-

ferred to the exact time frame, wouldn't you then want to

up with a new set of figures to determine the number of acres

in which to put these people?

A That would be highly speculative.

Q You're saying that you couldn't use any relation-

ship between the new population projections and the amount of

land needed for residential dwellings?

A One could do, one could hypothesize such a relationship

Q Do you concede that there's any relationship at

all between the population which is projected and the acreage

needed to house it?

A Certainly.

Q And we've just established that the present 1976
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projections are only 44 percent of the 1967 projections; is

that correct? A That's correct.

Q Will you agree that some percentage of discount

should be allocated to the 1967 figures which are the basis

of what you say residential added to 2000 would be?

A I believe that the, the reassessment and I should

emphasize these are preliminary but the reassement

in this f76 report should be used by the Middlesex County

Planning Board to rethink some of these statistics but that's

a straight line dividing everything by .4425, would not be an

appropriate way to deal with,

Q But by multiplying it by 44.25 percent wouldn't

you come closer to the correct answer than to the answer that

is set forth on P-105?

A Possibly,

Q You are here to try to give thebest answers to t

best of your ability; is that right?

A That's correct.

Q You are conceding then that perhaps the numbers

on Pse105 as to residential acreage needed may be high because

they are based upon high numbers from 1967; is that correct?

A I'm certainly conceding that possibility.

Q If as an arithmetic exercise we multiplied the

number of units that you say--l'm sorry—thetumber of acres

that you say East BruBwick should have by the year 2000 which
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is the fourth column and the number is 3848, if we multiplied

that by 44.25 percent which is the ratio established between

present projections and the old projections, we would then comb

up with approximately 1703 acres; Without asking you to

multiply it now does it sound that 44 percent of 3848 would

be approximately 1700 acres?

A That appears correct.

Q If in fact the demand for residential acreage in

East Brunswick went down from 3848, which exists on your

exhibit to 1703 acres, wouldn't that make the excess of vacant

land zoned for residertial greater than the excess of vacant

land zoned for industrial under Paragraphs 8 and 9 or

Columns 8 and 9?

A Th* demand would be going down at the same time?

Q Would it necessarily go down at the same rate?

A Most probably.

Q Wouldn't it go down rather in relation to jobs

anticipated rather than persons expected to live here?

A The job, the relation, there's a constant relationship

between the persons expected to live in an area and the jobs

expected to come to that area, they're very close related.

Q And whether or not it went down faster than,

slower than, or at the same pace asthe percentage of land zoned

for industrial, if we had 54 people projected here and the ex&ct

same number of acres zoned for residential, then the number
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would go up as to the available land for the people expected?

A The number would go up, yes.

Q Wouldn't it be better planning at this point to

take into account the population projections that we now have

rather than 10 year oldfigures or 9 yearold figures in order

to come up with a final bottom line as to how much excess lan<

we have for residential?

A Ithink this report stresses these are very rough, very

preliminary figures, they're not yet atthe stage and Xdon't

.believethe County Planning Board considers them the stage whe

they can start using them for purposes of making detailed

projections. I believe I mentioned earlier, certainly the

planning board should rethink their projections based on this,

these apparent trends but they're not at that stage yet,

Q OK. And are you aware of the factors that are

contained in DEB-5 which are the underpinnings of the planning

boardprojections? A To some degree, yes.

Q Such factors as a regional trend to the south anci

the west of manufacturing jobs?

A I've heard of that.

Q Such factors as a slow down in migration to the

Middlesex County area?

A Not specifically familiar with that.

Q Such factors as a decline in the birth rate in

Middlesex County, vis-a-vis the rate from 1940 to 1970?
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A There fs been a decline in the birth rate almost every-

where .

Q OK. But this would be information to your

knowledge that's contained in the DEB-5?

A Yes.

Q Is that right? Yet although you say you reviewed

DEB-5 which came out January, 1976 you didnot include i t in

any way as a basis for P-105? A That's correct.

Q With regard to the f ifth column, if you would Io6k

at P-105 under industrial and related you have 998.3 acres for

East Brunswick as to the year 2000. Could you t e l l me where

that comes from?

A Yes, s i r . The industrial and related, the figure unde

the column industrial and related added, year 2000 is the sum

total of the three columns manufacturing, wholesale, PCU and

construction for the year 2000.

Q Could you refer to the table you're looking at

so the record— A Yes, on Table C3 of Report

20.

Subtracted from the sum of those three columns on Table

Cl dealing with 1967.

Q In other words, you take the projected needs for

the year 2000, you subtract from those projected needs the

existing uses in 1967 and you come up with a difference; is

that right? A Precisely,
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Q And i t would be more accurate i f instead of looking

at Cl you looked at the 1976 rea l i ty rather than 1967 realityj?

THE COURT: Almost asked him that about f ive

times, Mr* Busch.

MR. BUSCH: I don't bel ieve I asked him that witfi

regard to manufacturing your Honor*

THE COURT: You've asked him about everything

eke.

Q Would i t hot be more accurate to show the

difference, i f you used the 1976 figures ?

THE COURT: You don't need to answer that .

Al l r ight , Mr* Searing*

MR, SEARING: Your Honor on Thursday afternoon

I indicated in moving P^IC^ for ident i f icat ion that we

had provided notice to the defendants and in reviewing

our records over the weekend we determined that t h i s

particular publication was mentioned in the response

to interrogatories served by East Brunswick which were

answered on March 19, 1975. So I wouldsubmit that ther£

has been amply notice of t h i s publication andl would

offer P-103 in evidence at th i s time.

MR. BUSCH: Your Honor I'm not prepared to

dispute the question of not ice at th i s point. I would

say that the introduction of the booklet in evidence i s

neither desirable nor legal ly proper. We have a
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witness here who can testify from his expertise as to

anything in that book, it would be much more difficult

at this point in the trial for him to read, for us to

read the book than cross-examine the witness. X see

no real need for it, I don't think it's legally proper.

THE COURT: That objection is sustained.

MR. SEARING: Your Honor, I have two items I would

like marked for identification.

(Documents received andmarked P-114 and P-115

for identification.)

THE COURT: Will you show those to Mr. Cummins.

, MR. SEARING: Yes,I will.

MR. CUMMINS: Your Honor I have a question.

I have no objection to 114, I have a question on 115

to ask the witness.

THE COURT: All right.

BY MR. CUMMINS:

Q Mr. Mallach— A Yes, sir.

Q —you've got, do you have a copy?

A Yes.

Q You've got a footnote or is that--what's the

significanceof these footndtes? A The footnotes i

to amplify on the information of the column. In other words,

that in addition to just the information on vacant acreages t

the information provided by you amplified and in terms of

at
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information about the type of land i t was. There's a brief ,

in the brief that you f i l e d to dismiss the complaint i t

specified that the, 18 of the 27 res ident ia l—et cetera,

et cetera,

Q No, what I meant was, under minimum floor area

you have S-2, i s that - -

A Oh, Ifm sorry, that ' s square f e e t ,

Q Pardon me? A Square f e e t .

Q Is that what that means?

A Yes.

MR. CUMMINS: OK. I have no object ion.

MR, SEARING: Your Honor I would move them,

THE COURT: P-114 and 115 w i l l be marked in

evidence.

(Documents heretofore marked for identification

now marked in evidence,)

DIRECT EXAMINATION BY MR. SEARING:

Q Mr. Mallach, did you review theprincipal features

of this zoning ordinance? A Yes, sir.

The Borough of Dunelien is divided into four zones,

two residential, one business and one industrial.

The A residential zone provides for single and multl

family dwelling units up to a maximum density of 9 units per

acre. Should note that the ordinance itself specifies 48.4

but I believe that was corrected in—
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MR. CUMMINS: Typographical.

A In the memo. The zone further specifies minimum floor

area of 500 square feet per unit*

The B residential zone provides for single or multi

family housing density of 13 units an acre and again With

a minimum floor area requirement of 500 square feet.

B residential uses are permitted in the businessand in

the industrial zones.

There are a number of specific features In the ordinanc

as well. Trailers are not mentioned in the ordinance or

mobile homes but are apparently, are not permitted on the basis

of administrative interpretation of the ordinance* Nonresident-

ial uses that are nonconforming by their location in the

residential zone may not be converted to residential uses.

In addition as I read the ordinance the ordinance

specifies that only that part of the acreage that's within

100 feet of the frontage line is to be calculated as acreage

for purposes of determining the density of a, the permissible

number of units on a parcel of land. This of course would

result in substantially lower effective densities per acre

on larger parcels.

With regard to vacant land, according to Information

providedby the Borough of Dune 11en, there are 32 acres of

vacant land of which about 27 are in the residential zones,

of which in turn 18 have been indicated by the borough as



Mailach-direct 42

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

being either contained in undersized lots or have a brook

running through them or are subject to flooding, leaving 9

buildable acres in the residential zone and 5 buildable acres

in the industrial zone*

THE COURT: What would be the measure of

an undersized lot?

THE WITNESS: I had no basis to determine*

THE COURT: You haven't shown a minimum lot

size in your table?

THE WITNESS: There is no minimum lot size

specified*

THE COURT: What is your understanding of what

is meant by undersized?

THE WITNESS: There are certain provisions re-

garding yards and the like and I assume that it would b^

a provision that could not meet those requirements.

However since there is a provision in the ordinance

which says the limitations imposed by this section,

however shall not prohibit the erection of a one family

house on any plot containing at the time of the passage

of this chapter, an area smaller than that is required

for a one family house, so under the circumstances it's

hard to understand how there could bean undersized

lot in the borough*

Q Mr. Mallach, what if any of the features you hav€


