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* SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION - MIPDLESEX COUNTY
- DOCKET NO. C-4122-73

URBAN LEAGUE OF GREATER :
;Nﬁw BRUNSWICK, et al.,
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DANTEL SEARING ESQ., and
MARTIN SLOANE, ESQ.,
‘ Attorneys for the Plaintiffs.

PETER J. SELESKY, ESQ.,
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THE COﬂRT' Mr. Mellach will you be kind

e enough to eome up, please. |

'-A L AN k - | MALL A C'H, previbusly,ewo:n.

CONTINUED DIRECT EXAMINATION BY MR SEARING'

MR SEARING' Your anor, T ‘have two documents
to be marked for 1dentification. . |
| THE COURT' Can we have the Spelling of your
nnme again7 | | | R
THE WITNESS~ A~l-a-n, M;a~1—l-a-e-h |
(Documents received and marked p-112. And P-113 |
 for ident:[fication) o | . |
,;Q " Mr. Mallach, T show you P~112 and ssk you to

identify it.

‘ ’~A” ‘ This is a document entitled the ZOning Ordinance of the
15 , , R

Borough of Carteret.t

Q | - I show you 'P-113 and ask you to identify it‘:

A - This 1s a summary of Zoning Ordinance provisions for
the Borough of Carteret prepared by me.
“‘ MR SEARING- Ybur anor I weuld moﬁe that
these, P-112 and P-113 be entered into evidence.
- MR SELESKY° Might 1 have a peek at them?
- THE COURT: Would you show them to Mr. Selesky}
* MR. SEARING: 1I'm sorry. | 1

MR. BUSCH: Your Honor, excuse me while
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A Yes, sir. The Borough of Carteret containsf7'zones.

,Maliaehrdireet‘ | PEE I e s

’«~Mr. Selesky is 1ooking at the two exhibits, I had
: indicated at the 1ast court day at the end of the
day that 1 had completed my cross-examination of
Mr. Mallach we now have had P- -104 mafked in’
| evidence and it was based on P-104 that -:
Mr,‘Mhllach preparedeP~105. ‘i~ﬁonde#‘ifeit wOuld‘be‘
 possib1e to’just have'a;few questions based on 105
" now that 104 is in‘v o | | | | |
| THE GDURT:e All right but we '11 have Carteree’:
firse, | |
MR BUSGR: I see. -
Q ‘Mr. Mallach could you describe the prineipal |

features of this ordinance?

Q Mr. Mallach, pardon'me; - (
 MR. SEARING: I had asked thatethese Be
, marked into evidence* and we were then, then I ehowed
Mr. Selesky and I just lost my train, I now, i would
like to move these into evidence at thié‘fime.
MR. SELESKY I object, of couxse, to 9113
fwithout restating every objection you ve heard with
".regard to these.
As to P-112 I do not object.

THE COURT: Well, you are in a somewhat differentw4

'jcategOry because éarteret did ﬁot'sappiy the data?.is
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Mallach—direct B e 6
that true as to vacant land? k‘ o
MR. SEARING: That is correct.,
'THE)ﬁOURT? ’Was an inte:rogatory sefved upon
the Borough of Carteret? o ’ |
MR, SEARING' Yés, they were, your’anor.

THE COURT- And there was no,response7

MR SEARING Not to that particular question.

1T believe the response gave a total figure of, but

- did not request did not break down by zone which in

‘ fthe interrogatory was phrased~to obtain a figure of

vacant developable 1and by zoning category. | ’
THE COURT* So you re relying upon P-lOA is

that correct? }, | | ‘

» MR, SEARiNGfr For the vacant 1énd,area data,

'yes, sir.d' | i - | | |
THE COURT: All right. _
The objectiohs are‘0verruied; P-llZand P-113

will'bé marked~infevideﬁéé. |
(Documéﬁts P-liZ and P-113 heretofore markéd

for 1dentification now marked in evidence ) ‘ |

‘Qf Now Mr. Mallach could you please describe the

principal features of this ordinance for us? S

A  Yes, sir, There,are 7 zones specified in thelcafteret

zoning ordinance of which 2 are residential,,Z'are business a

3. are industrial.

d
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"Mallach-direct

& wn e W

| The residential zones are an RA and RB Zone‘

The RA ZOne permics single family units, requires

\‘minimum lots of 5000 squaxe feet lot frontage of SO feet

~and minimum floor area of each unit of 650 feet. :

The RB zgne permits single family units, two family

units and multi family units.

A 1ot size of 5000 square feet is required for the two

family units, 3750 square feet for the single family units,

. frontage is 37 5 feet and the minimum floor ‘area of the unit

is 650 feet.

In the two general business, excuse me, in the two

;Business zones, general business and highway business, multi"

family uses and one and two family uses, as per the RB Zone,

'are permitted

In the 3 industrial zones residential uses ‘are not

'permitted

The multi family units are governed by a series of

aprovisions which specify that approval must be obtained -
from the planﬁing,board for developments. The minimum lot
»size-isvk acres, the ~density is 2000 sduare~feet per unit,

,no more than 4 roomm may be contained within any dwelling

unit and only 10 percent of the dwelling units in any
development may contain as many as 4 rooms.

In addition approval of a multi family development 1s

dependent on findings by the planning board that the
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,idevelopment will exert no detrimental effect on surrounding -
'services through taxation or other means, it's capacity to
‘facilities which it will need

vided a total figute of 467 acres, specifying that some of

‘ ndustrial zones, 13 -acres 1n the 2 business zones and 83
vacres in the 2 residential zones. The characteristics on f

"the DCA Chart do not make possible to distinguish

A There are a number of specific features in the ordinance

| that have an effect on the provision of housing for low and

|

»which multi family housing is provided in the ordinance.

| Mallach-direct B S 8

areas and that it! s capacity to pay for its share of ‘those

construct and maintain 1n part or‘wholg the utilioies and
With regard to vaeant 1and aoreage; the township pro-

this 1and was in a flood plain but not providing the number.
The DCA Study of vacant and developable land provided‘r

a total figure of 204 acres of vacant and developable land

in the Borough of Carteret of which 108 acres was in the 3

Q Thank you, Mr. ‘Mallach.

Now Whatrif any of‘the features you have described in

low and moderate 1ncomo’petsons? |

moderate income persons.

The principal features have to do with the manner ‘in

First the requirement that of a finding that the multi

family housing will pay for its share of services as quoted




™~

q B

19

11 |

12

13

18

16 ®

17
18

19

21|

23

- 24
25

ﬂpreviously, is potentially harmful since it puts a premium

on more expensive housing snd housing likely to yield greater

o n & W

"iconstructed for families with children and partioularly 1arge

efamilies.~,f;ff;‘.,'

family development is limiting, particularly in a relatively
‘ﬁmore developed municipality such as Carteret which may not
lhave sll ‘or the greater part of its vacant land in large ‘
14 | tracts this may remove the possibility of developing multi
'lfamily housing on smaller tracts whieh may exiat and may ‘be"

: available.
‘vacent land by use category provides for over half of the
_well 1imit the availability and the feasibility of developing h

: housing of any kind and low. and moderate income housing in

particular in the Borough of Csrteret. -

‘Hallaehédirect _L?"‘.; 'ﬁii“j; ; - z~f: i ~.‘f'9,.§

tax revenues and require fewer serviees.

Secondly, the provisioﬂ that no unit”may”hsve more than |
four rooms, which is equivalent to a two bedroom apartment anf
only 10 pereent of the units may have 4 rooms, il.e. 2 bedroom

apartmenta also severely restricts the supplyfof housing

The requirement that there be a & acre lot for any multl‘~

In addition to theSe features the distribution of |

Vaoant landein the borough in the industrial zone. This could

| Q,l‘ Does this munioﬂality have a putiic housing

authority?

A eYes, it does.




Mallach~direct

1 1 A LV;Q “ Have they built public housing? ks

2 ﬂA | ~ Yes, they have._ ' | |

3 Q@ Do you knnw when?  Vj Aj _Noﬁlapq¢1£id§11y;
4| T believe it's provided in the chart. 3 | '

s q In plaintiff's, m Exhibit 1067

';6, A The status Teport. on lower ‘and public housing program§
 73 | ”'Q ~; I would refer you to Page 3 of that chart,yis

8 ’Carteret mentioned on that page? |
9 ;A ) Yes, it is.;.?:‘ ” . wja;_ ?. r»i j,i%”  ;?%’
lg‘f  '»/‘;Q' i Can you tell us what that document reflects‘aa:
| ’11‘_ to the public housing in Caxteret? o :
”12%,A 2 Ybs sir.' L ) ’
- 15 | ~‘ There are 5 publie housing developments 1n the
14 Barough of Cartetet which contatn a total of 150, sorry,
15| 252 dwelling uni.ts of which 150 are for senior c:ltizens and
16 102 for low income, nonsenior citizen families. Thezunits,.f: 
,‘lé; 'this includeS‘one development of 40 units for senior éit1ieﬂs
| '18‘ under construction at the present and 4 developments that hav¢
19| been occupied, first in 1961, 1963, 1970 end 1974.
 2° ‘ Q Is there ‘any other state or federally subsidized
'  ’21: housing in Carteret? |

220 A . There axe,z develOpmenhs constructed under the section 221(”

23 'DB’fmbderéte‘ihcome hbusing program for a total of I believe

24 || 176 up;cg‘, "

25 . , -~ THE COURT: How many dwelling units?




|

- SR T S

THE WITNESS' 176 sit. ,~

Q For whom‘are those designated?

A  = I m not certain.’

THE GOURT- AnﬂlWhafgpverhmentﬁllageﬁcy? -
| THE WITNESS' _Fed¢ra1~nepazc¢engof apus1ng and
’Urban Development.,’ »A | S f
MR. SEARING: _QOuvaanor,‘we‘have no fdrthgr
‘ questions S 2

THE COURT: Cross-examine, Mr. Selesky.
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CROSS - EXAMHNATION BY MR, sxnasxv-,‘

“‘Q  Ybu have sufficient expertise in ybum role as a |

| consultant to recognize an aerial photograph of Carteret?

A I m not sure I would specifically recognize a photograp

s | of carteret as being a photograph of Carteret. v”

9 o All right,
In other words, you wouldn t even recognize the general

configuration of Carteret7

A I might but I wouldn't be certain.

MR, SELESKY I'd like‘tooffer for idehti-
fication an aerial ‘map of carteret and have it marked
~ THE COURT: DC-1, for identification.,  T

(Map, in 4 parts, received and marked Dc-l

A, B ¢, D, for identification )

THE COURT: ‘Those are 4, total?

Mallach-direct ': 1,, L »{H‘ ‘K ‘;i _“'.i, ‘2;~ 1

;w‘\
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| from 1ooking at these documents their origin or what they

o n &

,‘numbers when the photographs were taken? ,Do you»know'enough s

:Af'  To the best of my knowledge these photographs were
,caken on July 22 1972, | |

Mallachrcross ff, "'o_‘ ,5fo'f\ N ‘o‘ﬁ;:‘ o ' ’f *‘12

MR SELESKY Total of 4 individual photo-
graphs of portions of Carteret.,< | '
THE GOURT~ All right.

Q | Do you have sufficient expertise to tell the Judge

/are?, A 7 Wéll they are aerial photographs.f“

Q - And that s--can you tell by the designation

about this to know when they were taken?

Q ‘;~o°K',ﬁ@ | |
- ‘Mk SELESKY' 1Is there‘aoyfobjeotion‘to .
,admitting these photographs as aerial photographs of
: Carteret ag of July 22nd of ’72?
| R, SEARING: Yes.

THE COURT We have been holding off on
‘defendant s exhibits until the close of the plaintiff s
case, Mr. Selesky, | | ' | |

'MR. SELESKY: I'd like to elicit teStiQOny~with e
regard to this, yout Honor, that 8 why T made the
offer, the proffer at this timé. | | _ ;

o THE GOURT. “You may ask questions about them.

MR, SELESKY: A11 right.

THE COURT: We'li‘fecess now’until 1:30 for




N

& w. & W

10
11

12

s

1

16

19

T Zi +which shnws a body of- water, eould you identify that body of
22
- 23

24

25

“ .

15 ,
A Left to center, right.

1,7 
‘181‘ shows a winding river. Cen you identify that?
I A : That I believe is the Rahway River.

eMallachaexoss | k;: R ‘.f’?.'kr‘l' S >‘w' w5  1'3 o

lunch. Ybu want to just show him what you are. ',ff-
getting at. ] " * N

| (After the 1uneﬁedn :eeeesfthe;tﬁiel'

| continued ) "‘ L ‘i.‘ x‘) U
B  THE COURT: All right, 'kMi.kSeléeky'.

| Q ﬂ‘ uring the lunch break you 1ooked ‘at maps of

~Carte£et, Are you able to 1dentify that as an aerial photo-y,

~aerial photograph bf Garteret.

"Qe E Now, could you identify the zaugi roadwgy that

runs 1n up and down directian’

| A 1 believe that s the New Jersey Turnpike.

top of it over on , the left-hand side,

Is that correct?' h

Qee“ -~Right. Now the upper portion of the photograph

,fQ{i Now, the portion to &i'right of the photograph

,watet? ; v S _ .
A I believe that is the Arthur Kill,

| Q" | Now, ceuld ybu 1dentify that portion, can you, »“

~graph of Carteret? 5 e ,/’ _:~A S I beiieve this is anki*f

_Q'u j‘ That runs from the bottom of the exhibit to the_;"

o
o

directing_your attention to that‘portion of land in Rahway thaﬁ-'
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Mallachrcross ‘  fu‘  ;_ .  “, SRt R '14

is bounded approximately by the--‘ .

“ Au Carterec.

‘Q J I'm sorry, Carteret, that is bounded approxi~

' mately by the Rahway River and the Arthur Kill ‘in themost

northerly portion of Carteret. Wbuld you call your attention
to that area?'1‘ L A  Yes. . -

:'Q B What 8 there? }'~ o A Well, there

' appears to be a great deal of vacant 1and ‘some
fmeandeting streams and some, I guess they re taﬁk farm

“\_,{‘huses.

Q o Are you able to te11 what the land is like by

:A‘ I would guess that a good deal of this land is low lying,
*ﬁSOme of it may be marsHand or flood land flood plain land

frather..

THE COURT: vau 're just guessing?
TﬂE WITNESS : I m just, this is just most
Superfiéi#i guess, |
'Q  All right.

'In the avént I showed a document, prépared'by

" the United States COrps of Eagineers, District of New Ybrk

1ndicating the flood plains of Carteret, would you be ab1e~

to further identify that?

A Possibly.

MR, SELESKY: Like this marked, please.
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Mallxaéh-écross LR L el e 1s
g (Doeument recéived and marked Dc-2 for . E
identification.)‘ . S
| MR. SELESKY° Ybut;Honor, ther§.are‘£wo‘
7 11tems,‘one is the iteﬁ‘éntitled flood insuxancéi:
~ study and the second 1s7a"ﬁ#p; 1t?svpa£téof"chéaﬁ"'
;_stUdy. e ” | :
Shall we introducé one piece or two pieces?
THE COURT-' The mAp can be 2A ’i
(Map received and mafked Dc-ZA, for

1dent£fication.) ;a

,}Q‘”'” ; I shaw you the map that s been marked DC ZA and
ask you if that would assist-you in determining whether that

northern portion of Carteret is 1n the flood plain?' ‘

‘npt'taken into consideration in the drawingrup of that

A It appears from this map that a good deal of ita north ast
~‘portion of the map is 1n a flood plain. |
Q— Now in relying on, you relied on P~105 which
was information brought out by the Depaztment of Community
Affairs in making yur anaiysis' 1s that ccrrect?
A In tbe}analysia--,‘ Lo
. THE QRT: P-104 or,loé?: :
b MR, SELESKY' P-104 I'm sorry, your anor.
‘QA«" With regard to the distribution of vacant land by zone,»;
| yes.’ : | : :
S Q ‘, Néw are you aware of the fact that flood plgin‘WFs




"'Mallgchrorogov S Ry CERLL /"L_\A S [
g ,document? o | | . |

A I, I'm aware that ‘the technical term of flood plain

2
‘f3 _1ao defined in the 72 Act was not taken into consideration,
4 | I believe however, that with regard to mnch of this 1and the
‘3 kfterms that they usod the categories they used with regard
6 i”with,wetlands, marshes, 80 on, s°,f°Fth’ covered a great deal
. - what is the flood plain area.  } | k
sl "‘Qf So you would know more about it than the gentlemon‘

*'9 from the Department of - community Afﬁairsev’

10/ jA~-‘ No. : N
‘11 | | ' THE COURT The only thing is Mr.'Mallach
'izﬁ flood plain is not swampy within the definition of
,13 o ;fmr‘ Sullivan., T '  |
14“o‘; | THE WITNESS That would probably not be 1nc1uded.°’
sl TBE COURT: Not be included all right. |
,16: a Q‘ Now, in, were you aware-—strike that--are you -
17" aware that the northern, northeast portion that you 1nd1cateq;'
7'18 is zoned 1ndustria11y in Carteret? | |
19' A Was not aware of the zoning in the Specific area, no. :
"20‘.f r Q - Could you refer to youx notes when you wore seated:
f211f at the table that showed thm zoning map of the Borough of | |
" gp <Carteret o r« A I have never studied a zoning map of"
;‘23 the Borough of Carteret. | ; |
‘24 o 'Q‘ - Did you just look at it about 10 minutes ago?

25 A : - No.
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;;fq' | What was the map? I ‘¥A“' I believe 1t 1is

,a community facilﬂies map or some ocher master plan map that

‘;was included in the interrogatories.

| Q ; NOW you 're testifying as an expert in zoning,

planning and housing in- ‘the County of Middlesex, I believe,

correcc9

A   ; Yes.
| Q L Now if you were given land of the size included

:,as you ve been ahown on the aerial mnp, of the flood plain maﬁ,"

' what would be appropriate zoning uses for that land?

A ?,‘ You mean as a»flood plain or--»f _
Q - As 1t.exists ‘with thc information that you ve‘
~béén,given.‘ A I would not-- :

MR. SEARiNc- Ybur Honor I thiﬁk this is going |
beyond the scope of the direct examination.
THE COURT' I 11 allaw this question. -
A | I would not determine the specific use of a piece of laﬂd
without more 1nformation about that 1and specifically.
o , Q ' Would you say in light of the maps that you ve
seen and photographs, that this land is developable land? '

‘”A  ‘ It may be in part. ,
 !Q‘ 1Is it developable for residential use?
A It may be. |
Q  Is it developable, is it more likely}that 1:«15 i

developable for industrial use?
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'moderate cost houstng, economics enters into it 1n the nature

. 1sn't that true? ?ﬂf“ : o :," | »Af Not necessarily
;  9:5'§; Wbuld it be mpre expensive then £ 1t were in,
not‘in’a f1obd plain?~ g A o There are certatn

: the flood plain but there are many things that could either

15 fother costs.< 

16 |

,AV_ Wéll rn en area that had those flood characteristics

,substantial provigion 1n the ways of aisles and runways fcr

Mallach—cross ,L;f,  _"Lf , g‘f R . A‘_1135~ 
A; %' That I do not know.'7} |

‘ fQ‘; Now, with regard to the construction of low and

of the structure,,isn t that true?
A Correct.

Q V“ Given land a flood plain, residential low and

maderate cost houstng would be exceedingly expensive to build

ddeﬂ const:ruct:ion costs, direct construction costs resulting

fram the what yau have to do to make adequate provision for'

minimize thnse construction costs per unit or trade off againgt

‘7QW* L Now 1in the event that the area that flooded

let 8 say to the ‘extent of 9 feet, twice the last 20 years and

in the event it would bear the designation thatfis borne on that

flood plain map, what kind of a building would you have to

do to protect it from that kind of flooding?

one might well if one were buib&&ng 1n an area that had

those specific characteristies one would have to make very

the water between, between and through the foundations of the

i
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: v 'Q - Wbuld this make 1t econcmic to use for low and
“moderate cost housing? ji sy iA  That could not be

determined 1n and of 1tse1f it might, it might nct.;

Q' ' If you didn t have to use it of coutse it would

'ibe more economical--‘} ] { | |
| A‘ To build with all other, things being equal and not have
’ to provide the particulax kind of foundation structures would

'be less expensive.~;i

Q 4’? Now on P-113 you show a 108 acres of land

available to industry, is that correct?

A ‘ That s correct.

Q Now any of those 108 acres that are availa,ble fo

1ndustry, do you know whether they re 1n the flood plain or

‘not.

A Ido not.

Q‘ ” Now you are, it would be relatively simple to

‘make the determination by making a study of the master plan,

isn't that true7 : A It might be.
THE COURT: As to whether it's in the flood
| plain? B IR | |

MR. SELESKY° That 8 cerreet your Honor.v n

A That 1 do not ‘know whethar it would be or not.

Q  If the master plan contained information indicaty

the zoning and what the flood plains were, you would be able
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1 1:to determine whether or not there was industry in the flood/
2 plain? "~ = A Wbll it would be possible to f,

3 'rdetermine whether the industrial zone overlapped or the flood

4 zone, the master plan~would also have5t9 1nc1ude information
5 on the}vacant land o | v’l‘ i |
6|l ‘;LQ‘i   And you didn t study the master plan of Cartetet;
7“13 t:hat right" T A NoI did not. ;
. é | _};,‘5QT o Can you tell from the aerial photograph what typgs{‘

' 9 of industry are. located mainly 1n Carteret?

1ol A - There ‘seems to be quite a mixture.w;:
ii”_ ) ) Qf ‘ What is most apparent, as far as«ybu can See?
”7”1279A - well thetype of industry that makes the most dramatic

13 1 appearance on an aerial photograph are the tank farms, there
»14 seems to be a great deal of other industry that s not quite
15 as visually dramatic. | |
f‘1gf f - Q - Do you have sufficient expertise to tell this

17 | court what kind of land tank farms can be built on?

18 A No, Ido not . |
‘19' S Q | Do ydﬁikﬁbw whether or not’tank faxms can be
_zo}fbuilt on land susceptible to flood?
“:*21, A I do not know. |
' 22r(  - Q L NGW are you. able td examine from: the photograph

23 || observe that Carteret has ‘a great deal of waterftont?

24| A So it would appear.

25 o Q Most entirely bounded by water; is that correct?
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  A » I wouldn t say almost entirely but--

‘Qf‘ Now in the methodology used in preparing ‘your i

'vreport‘you indicated on direct examination-thot you_had .

exomined~answersvto interrogatories from various communities;|

.vis thot‘correct?.; A ',Tﬁat's'correct.f

Q  pid you‘bhysically'exomineythe ooswers to

'interrogatories in the body or were you given a statistical

A1 examtned agreat deal of the aotual interrogatories.

‘,Q , Did you exa-ine the actual interrogatories of e

ythe Borough of Carteret9

A I believe T cud

Q As part of examining that did you observe a-

document attat:hed to those items labeled A-8, pla:te of

existing land used areas in the Borough of Carteret?

A I'm not sure f did T may have.

| VQ‘ > But they were available to you?

A If it was an exhibit to 1nterrogatories, yes.
Q | And you do up your report based on the

1nterrogatories and things that were given to you, correct?

A | That s correct.

' Q  So you had it if 1t was attached to tho :

: 1nterrogatories, you had it in your hand?

A Yes.

MR. SELESKY: Your Honor 1'd like this
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1 o marked for 1dentification. It's blate No. 1, ’it's

2 S marked A-8 in answers provided to interrogatories
| 3 “:for the plaintiff

'4 (Document recelved -and marked DC-3 for

s ;deptification,) |

6 §  qu‘ASéslpdking,at‘this'document refresh your
| 7' ‘£eco11éct1on in any faah;on? L | .

3‘ A Ybs, it does.' | A | | o |

9. ; . ‘Q ,~  Does that document indicate the percentage of

10:,,1and developed for one and two family residential?,

11l A | Yes, 1t does. ‘ .
—’12~ N “Q  = What percentage is that? _ |
13 | A',f’ Percent of total or pereent of developed area..
4| @  Both- R o
sl & Both’are given./ One and two family residential represeﬁ’s{

16 26.2 percent of developed 1and in the borough,and 20 6 percenn

17 according to this plate.

sl Q Now you chose-- - |
19}'; | , THE'GOURT: Ybu‘mean of*total land?j
" 30 . ka};T"HE WTTNESS- Yés, that's correct.
. 21 \q Now you have chosen though this docmtm |

22 was Pr°Vid°d to You, you chose not to utilize this but imstead?
23 chose to utilize P-104 to develop your statistics with regard

- to availability of vacant land,

Isn't that true?
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"A' No, that' s not so, counselor, you'll see on my chart

total figure of 467 3 acres, does not break ‘down by zone.'

o w &

,plate 1n developing of . your chart with regard to Garteret’

;tA | It, what that means is that I obtained that data

‘purpose,

jAI E That was the only figure dealing with vacant land on thit
' document | | ‘
Q “Were.you aware that the gentleman who testified

from land’avoilable for;residential uge was-streets and right

testimony, yes.

Mallach—cross L Tt S p T o .23

that I refer to the figure of total vacant 1and in Carteret '

from this plate in t:he not:e, on t:he lower right hand--

Q That note is response to intexrogatories, gives

A That 8 correct.

Q o That response means that you referred to this

from this plate, however since there was no information from
this or other plates breaking down the 467 3 acres by zone

;I was . forced to rely on the other data for that particular |

Qk - Now, so since you had this particular document ao
did rely on it you relied on it in part for that one figure.

Did you rely on. it for anything else?

to my recollection, who prepared 104 indicated that he did notl

°f~waY"r311f°adltiShtSfof wey, public seroioe«righté‘of~way.

Were youfaware'of that? ' oo A I remember‘his
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1 : : }1Q, R Could you tell us from that document what
2 percontage of developed land or scteets in Carteret—-
"3 A According to this documont streets right of vay
4 'represent 24 9 percent of the developed area.. H
5 Q, And,what s~the statistic? |
é A Carteret-- - A 7
, § ‘Qo |  1'm Sorry. What's the statistic for undeveloped'
8 for total of Carteref total Ca:tetet-- | |
' §V A‘ | Street rights of way are 19 6 percent of the total 1and
io7‘ﬁa?ea of Corteret., | no u_w R
liglh ﬁ‘;Q B There 's a 20 perooﬂt factor, correct?
12 H A Roughly., ;V - : s S
j;l3 Q Now is it good planning practice to make
;14} statistical determinations that could have a factor of error
f;3~ as high as 20 pereent? | ’
16'”Af_ That s certainly not desirable. ‘ |
.17 “6  And you had this document 1n your hand when you
' : 18 drew up the report, correct? |
| “‘19 A Yes. | |
zo Q o Now you indicated that you thought that there
72i| might be some problem in that planning board approval was
 22jrrequired with regard to erection of a multi family garden apax#- E
‘,'ié ment or whatever complex~ is that correct? | |
;24 A A problem with certain specific findings of the
25 'planning booxd is instructed to moke under the’ordinance as
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'a condition of approval.f

not be detrimental to neighbor ing areas, is that cortect?

’A ‘ That was one.

?throughout the State of New Jersey every garden apartment
fcomplex requires site plan approval at least by the planning
'board? , , o3, . L e :

A Certainly.

| set forth usually 1nvclves, it should not be detrimental to
gadjacent properties, isn' t that»true? | L

fA o There are, the issue here is not--

‘A" Many do, yes.

 in Carteret, do you contend that the lot sizes of Carteret arei~

|

A Ybu mean the lot gsizes for single and two family

"Mallach-cross S e e DS »fZS ;

Q. }i That it was not and one of those is that it would

Q Were yau aware that, I Would say virtually

Q : And the criteria for site plan approval that 8

THE COURT° I thiﬁk you should answer thé

kquestion.

: Q Now to your personal knowledge has the Borough of
Carteret Planning Board ever turned down a garden apartment

complex that came in? ,"i‘, ', - A 1 do not know.
Q - Now, with regard to your indication of lot sizes

exclusionary zoning?

houses ?

Q. Correct? A T have not so conténdfd.
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i Q;vr OK With regard to the requirement of floor areJ

of 650 sﬁuare feet do you contend that that requirement is

-1exclusionary as far as the Borough of Carteret is concerned?

A Ae.appliedito one end two family houses?
c ;Q, ce:reét;?‘ f A . 1 huve‘notVSO'con-v
‘tended, | SR
| Q f’ Do you contend that that s exclusionary as applied

k;to multi family, more than one and two family?

A T think it is absolutely higher then what may be

necessary for smaller multi family unita.
Q Are you awame that the Boraugh of Carteret from

master plan in the Borough of Carteret that Carteret has an

”average family of 3.37

A »That;doesn~t surprieeime;

Q Are you aware of the fact that 30 percent of the

i :residential housing of Carteret is multi famdly?

A ‘I believe I was.

'QVVDo you know what the area of Carteret. is?
A‘ I have it in front of me, it's 2880 acres.
- Q " That's 4.5 square milee?‘ |
A Roughly. |

‘.AQC'; Do you know'what the population of Garteret is?

A I think it's in the area of 15,000.

Q~lﬂ Are you aware of the fact that the zoning ordina

‘of theiBorough offcarteret allows a demsity in muledi families

the

ce
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r;A " Yes, I ‘was.  ;

‘one way or another 1s available for residam:ial use in

N

~ Carteret that's remaining? : | A I was not:

| provided with any 1nformation from th.e borough distinguished

cnoss EXAMINATIGN BY MR. BUSCH- |

- Do you have a copy handy?“

ﬂai‘lac'h'-cro‘s»s;'-__:?" ‘ . f : | ) 27

Q _ Are yOu aware of the fact: that as far as useable )

land 64 percent of the land that is useable for constructionj

bet:ween t:he tctal vacant and useable land.

A‘ Q So what 8 the answer to the question?

A I ‘was not_ aware of t:hat. . |

| ’ MR SELESKY~ I have no further quest;ions. |
TI-IE COURT- A11 right. Further cross«examinationv'

‘Mr. Busch on the Townsh:lp of East Brunswick?

MR. BUSCH: Yes.

Q | Mr. Mallach I draw your attention to P-105

which I believe was prepared by you in February, 1976
If not let mev'~ give you-- , A Yes, 1 have

BUS% I'm sorry, this document is mnot in
| evidence yet. - <
Your Honor, uﬁtil',it's moved in evidence may I

reserve my rightf to cross on this docum_ént? 1 was under
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9 the 1mpression it had been moved into evidence.
2 | THE COURT° 104 has been admitted in
3 ‘evidence. Are you moving 105? |
4 M‘R. SEARING- Yes, I am, I woukd g;;éqic;one 80
5 1mmediate1y following Mr. Selesky 8 finishing.

6l | I would now offer 105 to be marked in
7 | ‘evidence. ‘ o | Ay y “:, -
Y | MR. BUSCH‘k MﬂY I mdke my objection on the .

9 "krecord to the offer? i = "'w’ i “
:iio RIS | THE COURT{~ Ybur objection to its introduction 1#; 
"11 ; | 4 evidence? | S . P, |

2l MR, BUSCH: Yés, sir.

5l e ;'r"m«.: COURT: To 165?‘ |

14 MR. BﬁSCH*;‘iés, sir;  :

15 ‘THE COURT- ,All right., - e

16 | :  ‘-MR BUSCH Ybur Honor, it appears that as to thosé,,

- 17 S nuthbers which have a double asterisk sa’ys locally : |
1 18 | | provided 1nformation not available, DCA data used »
119' ' 1! m aware that your anor has admitted P-104 in evidencé,
vzo 1 '? "for all of the Teasons that P-104 has infirmities
;il ' ,"I thiﬁk when they have been utilized by another party
 " : 22' and used as the basis of 105 T think that it's all
4',_23 g 'the more inadmissihle and I would request that 105 be
24 | withheld from evidence for that reason.
25 | o | THE‘COURT:, H&vtng‘admitted P-104,,P-1057ﬁ111 alsp
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-:Middlesex County Planning Board Master Plan Reports, correct9

gQ Do you have P~105 in front of you, Mr. Mallach?
A ‘ryes, 1 do. ‘ . |
Q- With regard to the source material you have a

~esingle ‘asterisk opposite the columns and use, 1967 in-' |
_}dustrial and related uses, 1967 residential added to 2000 o

“and industrial and related added to 2000 I that right?

A 7 ,Cotrect.

'East Brunswick can you tell me where those numbers come from

jspecifically with regard to the single asterisk, documnnts anﬁ

A They come from, I can 't remember the number of the
'ureport it's the data that s provided at the ‘end of the inteer

5 master plan report.

Mellach~crose e - e v‘, e  }: | 8 29
be marked in evﬂienee. 1 know that that ia based on
nP-lO& and also on. the County Master Plan.v

| (Document :eeeived~end metked P-105 in-’

"evidence )

A “'1 That s correct.

 [Q7k And on the bottom that refers to data from

K,eQ‘YJVfCNowa as, if Ybuwwould 100k~across the-COIﬁmﬁ“fOf '

with specific reference to County Master Plans?

Q No. 20? e A That s correct._
Q Specifically, you show there 5853, 9 acres in

1967 as total land in use for East Brumswick; is that right?

A ':Thatfs correct.




~

=3

10
11

12,,

13

14

16 ||

17

18

__19

20

21

23

24

25

Lo R ¥ TR CRREY #¢

Melleeﬁ-croeeeéﬂg t;fig";" o d_ ,i‘i‘ | - 30
ifQ : ijQi And do you do that by subtracting the 19,

1! m sorry-~te11 e how you got that figure?

A That: was obtained by subtracting the agricultural land

‘~from the total provided in the far right hand column

Q‘ ,' “Now is one of the objects of P-IOS to indicate

that the various municipalities have excessively zoned land |

»'for industry, based upon the amount of industry that can be

‘ianticipated? o
\A{' That would appear to be, yes.~
Q': ) And is. the, one of the other purposes °f P-105

'fto show that the over percentage of or the excess of land
~‘zoned for residential does not equal the excess of land zoned
,‘for industrial?' Do you understand what T mean7 ‘“ k
}A | I think that s a conclusion that could easily be drawn i

151l from the table.

Q e Well if you look across, counting the columng

if you look across to the percentages under 8 and 9 that is,

 under percentage of demand residential percentage of demand

industrial and related for East Brunswick would it indicate

that there is 122 7 percent of zoning for the anticipated

|

residential requirements in the year 2000?
Aid ; That‘s correct. ‘ |

@ And that theré'édzss.aiacres of the land necessaty
for the industrial and reletediueee antieipated-by 20007

A That's‘correctg
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,'document prepared by the Middlesex County Planning Board in

A Yes, I did

that right, Mr. Mallach7 '

,oopulatioo,,theiyear“ZQOO to’beﬂa'millionfthree huodred‘eighty-~i

Mallach~cross 11';3z"ei}}dqm° L 1"‘;uf;f ,31,

Q When ycu prepared P~105 did you first review a

January, 1976 entitled estimates and preliminary projections

-of population and employment Middlesex County, New Jersey?

Q f Did you take into account anywhere on this,“

U‘,

document the projections for the year 2000 based upon the 197
~document of the planningboard? | .
A No, I did not. |
THE COURT';‘Io thct‘docoment voo.refer e&*in
‘evidence?' | i .‘ o M
MR. BUSCH!V Youx Honor, 1'd like to mark it
for identification, it is not in evidence, I don t
believe I've marked it previously but perhaps I
~ can be advised It would be a DEB |

(Document received and marked DEB-S for

o identificatiOn )

Q You have reviewed DEB-5 for identification, is

A Thac 8 correct._

Q Is it fair to say that the 1967 master plan‘

Volumelzovwhich~you are looking,et projected the county

two thousand? ~

A 1 belfievethat ",was the case,
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Q But 1n fact the 1976 pribject:ion by t:he County

:}Planning Board reduces that from 1, 332 ooo to 937 ,000; is

,:that right7

A" That s correct.i‘

%Q" ) And if we take those numbers ~and consider them

an 1ncrease over the existing 1970 population, would it sound:

right that the '70 population for Middlesex County was

583,000 A Tha's correet.

“,Q _: And I m going to ask you to do a little

Earithmetic, if you can, with me, Mr. Mallach that the difference

41n projections between the 1967 increase by subtracting
M583 800 from 1 382 000 would be 798 200 and you're welcome ,
fto try to do the subtraction now if you'd 1ike. |

A . That appears to be accurate.

Q  The projection forward from 1970 ‘to 2000, look al

16l its in DEB-S would only be 353, 200 additional would that

d*sound right?

A That's right.

Q And if we made a fraction, using as a numerator,

‘tthe present projected increaae, 353, 200 as a denominator what
the county said would be the increase back in 1967 or 798 200,

 and if you'd like you can use my calculator or would it sound

like the projection now is only about 44 percent of the

projection they anticipated back in 1967.

A To be reached by the year,ZOOO;;

nl[
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15:, in which to put these people?

25|

A' ~ That depends on the time frame you're interested in

’anticipate resiﬂentialacreage by also figuring out how many

- 12“v 1ooked at_ and the 1966 report DEB—S for identification re~
‘up with a new set of figures to determine the number of ‘acres L
A That would be highly speculative.

~land needed for residential dwellings’,:

A - One could do, one could hypothesize such a relatianship._f

A certainly.

Q Yes. o A - Yes.
'Q _ Wbuldn t it be reasonable then to speak in ter
of residential need in terms of ‘new figures which are now

'only 44 percent of what they were 1n 1967?

using.

"Q o Mr;:Mallach WOuldn‘t.it be réasonable to
people are going to be in the county?
A ~ Yes by whatever time frame you re planning for.

o Q : And if both ‘the 1967 repcrt volume 20 which we'ye

ferred to the exact time frame, wouldn t you then want to come,'

: Q You re saying that you couldn't use any relation

ship between the new population projections ‘and the amount of

Q“ 1 Do you concede that there 8 any relationship at | E
all between the population which is projected and the acreage\f

needed to house it?

Q And we've just established that the p:esent‘1976
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Il a Possibly.

|8 should be" allocated to the 1967 figures which are the basis

',qf what you say :esidential added-to 2000‘would be?

a straight line dividing everything by 4425 would not be an»

“ appropriate way to deal with.,

’~best of your ability, ia that right:9

A That s correct.‘

A I ™ certainly concedlng that possibility.,

‘that you say East Bruswick should have by the year 2000 which

. Mallach-cross 1 e ' l E ‘.jvl o w

projectlons are only 44 percent of the 1967 projections, ‘is
‘that correct’ , A That 8 correct.

Q"f’ Will you agree that some’ percentage of discount

A 'I'beliééé that the, the reasses sment aﬁd I should
emphasize these are preliminary but the reassement
in this 176 report should be used by the Middlesex County

Planning Board to rethink some of these statistics but that s

Q But by multiplying 1t by 44 25 percent wouldn t
you come. closer to the correct answer than to the answer that.

is set forth on P~105?
| Q'; i You are here to try to. give thebest answers to the
Q You are conceding then that perhaps the numbers
on P=105 as to residential acreage needed may be high because },

they are based upon high numbers from 1967' 13 that correct?

Ql If as an arithmetic exetciae we multiplied the |

number of units that you say--I'm sorry--thenumber;of acres
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1 is the fcurth column and the number 1s 3848 1f we multiplied
2 || that. by 44 25 percent which is the ratio established between

..present projections and tbe old projections, we would thencome

3
}'4 rtup with approximately 1703\actes. Without asking you. to
5 'cmultiply it now does it sound that 44 percent of 3848 would 1
6 ‘be approximately 1700 acres?
2 A That appears correct. _ |
‘78'ﬂyi‘ f ‘Q“"t If in fact the demand for residential acreage inf
; g'f East Brunswick went down frcm 38&8 which exists on. your
‘510 : exhibit to 1703 acres wouldn t that make the excess of vacant,}
‘,iiV lend zoned for residetial greater than the excess of vacant
]Wiiz_,»land zoned for industrial under Paragraphs 8 and 9 or
| 13 Columns 8 and 92 | | |
7{i4 : A, ? The demand would be going dcwn at the same time?
15 -‘e'"Q’ tt Wbuld it necessarily g0 dGWn at the same rate9‘%
‘916;VWAVV‘L Most probably. | | |
| ‘lf~ ' § | Q Wouldn't it go down rather in relation to jobs

18 ,anticipated rather than perscns expected* to 1ive here?

19 | A-:f The job, ;‘he‘ relatiorx,;there"s' a co_nstﬂant”relctionship
20 between the p'ers’ons expected‘. to live in an .area aﬁd-th& joBs |
;izl expected to come to that area, they re very close related ”

522 ‘*fﬂf’ Q And whether or not it went down faster than,

v§3ﬂ' slower than, or at the same pace asthe percentage of land zoned
24| for industrial if we had 54 people projected here and the exact

25 ; same number of acres zoned for residential then the number




~

N AW

-3

10

11

12

13

15,

16

17

18
19|
: zo
21

22

23
24

25

14

'AV;V‘ Ithink this report stresses these are very rough very
 pre1im1nary figures, they re not yet atthe stage and Idon t

'believethe County Planning Board considets ‘them the stage whene

-3projections. I believe‘I mentioned enrlier, eertainly the'

the west of‘manufecturing jobs?
'fMiddlesex County area?

;Middlesex County, vis~a§v13'the rate from 1940 to 19707

;Mallachrcross | ‘ihoﬂi; ,,;f : LR ¥ '35

would g0 up as to the available land for the people expected?
A " The number would go up, yes.v | | | | A
vaf Wouldn t it be beeter planning at this point to
take into account the population projections that we now have |
rather than 10 year oldfigures or 9 yearold figures in order
to come up«with a final bottom line as to how mueh excess 1anﬁv

we have for residential?

they can start using them for purposes of making detailed

planning board should rethink their projections based on this;
these appatent trends but they're not at that stage yet.
- Qn ,OK;n And are you aware of the factors that are
contained in DEB-S whieh are the underpinnings of the planning
boardprojections?“ . : A'~‘n To some degree, yes.

qQ - Such factors as nxregional~trend to the'south and

An‘ I ve heard of that.

"Q ~~ Such factors a’é,a s'iow_v* down in'migrntion to the -

A th speclfically familiar with that.

Q Such factors as a decline inlhe birth rate in
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" :A 7 ; There 's been a decline in the birth rate almost every-
2 .wmwe; | | N L
3 ‘l’Q o OK; Sut this WOuldﬂbe infcrmation to your
4| knowledge that's contained in the DEB-57
V‘S A R Yes. »l | | o |
6 | Q Is that tight? Yet although you Say you reVieweﬂ |
7 ,DEB-S which came out January, 1976 you didnot include it in
8 any way as a basis for P-lOS? S ~V,A : That s correct.
9 . Q With regard to the fifth column, if you would lock}

10 || at P-105 umder industrial and related you have 998 3 acres fofﬁ

k11 | East Brunswick as to the year 2000 could you tell me where

12 that comes from?

13l A ch, sir. The industrial and related the figure undet

~14, the column industrial and related added, year 2000 is the sum
l5« total of the three columns manufacturing, wholesale, PCU and
16l construction for the year 2000. 5 PR
?17 | Q‘ ; could you refer tc'the table”you'fc'lockihg at
18 co thewrccord-- o A ch,,on‘Tablc>G3 of Report
T ‘, s |
20 Subtracted from the sum.of those three columns on Table
ol C1 dealing with 1967. | | | |
| 22,+ it :'Q@;ff In othex words, you take the projected needs forr :
‘;23 ~the year 2000, you subtract from those projected needs the V
24 existing uses in 1967 and you come upfwith_a,difference; is

25 || that right?< : A . Precisely.
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‘at 01 you looked at the 1976 reality rather than 1967 reality
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HQ And it wauld be more accurate if instead oflooking

L~

THE COURT Almost asked him that about five
times Mr. Busch ‘ , |
- MR. BUSCH: I‘don'tvbelieve I asked him that with
tegarditO'manufadturing’youf Honor.‘( | "}
‘;THE QOURT; You've askedihim.about everything
,VQ,  Would it hot be more accurate to show the ?
difference, if you used the 1976 figures}?
THE GOURT° Ybu don t need to answer that;v

All right Mr. Searing.

MR SEARING- Your Honor on Thursday afternoon
I indicated in moving P=103 for identification that we
had provided notice to the defendants and in reviewing
our records over the weekend we - determined that this
' ‘particular publication was mentiongd in the response :
to‘interrogdtories served by Eaét B:unswick-which were
| aﬁswered’od Mafdh 19, 1975.‘ So 1 wouldsubmit that there
jfhas been amply notice of this publication andI would
ioffer P-103 in evidence at chis time. |
MR. BUSCH Your Hanor I‘m not prepaxed to |
. dispute the Question of notice at this point. I would

say that the introduction of the booklet in evidence is

neither desirable nor_legally proper. We have a
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Q | Mr. Mallach-- kR | A Yes, sir.
Q ~fyou've got,id0<you havé_a copy? u
A Yes. }d | , i |
~dQ e You ve got a footnote or is that——what 8 the T
dsignificanceof these footndns9 ‘;”: A The footnotes 14

:Mailach-oross,d Zf et | 1‘;_ _ o 39
oifnoss here who can teotify from hio expettisé'asfto
anything in that book it would be much more difficule
at this point in the trial for him to read for us to

ﬂ read the book than croas-examine the witness. I see
no real need for it, I don't think ip 8 logally proper.
’ THE COURT’ ’That objection is sastaihed' ,‘
MR. SEARING' Ybur Honor, I have two items I would
1ike marked for 1dentification.v,;’ »
(Documents received andmarked P-114 and P-115 B
for identification.)
THE COURT Will you show those to Mr Cummins.
MR, SEARING Yes,T will. "
MR CUMMINS Ybur Honor I have a question;~
| ’I‘have no objgotion,to 114, I have a question on 115
B to ssk the Qﬁtness; Bt |
o :ms com All right,

BY MR. CUMMINS:

to amplify on the informtion of the column. In‘othervwords

that in addition tojust the information on vacant acreages that

the information ptovided by you amplified and in terms of
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‘,specified that the, 18 of the 27 residentia1~-et cetera,

*‘et cetera.

: A Oh I m sorry, that s aquare feet. _
Q PardOn mea» i 'A i*‘ Squa?e feet;ﬂ
Q - 1s t:hat what that means‘? e v

but I believe that was corrected im--

Mallach*cross R - 3 , ;  SN e 40

~information about the type of land it was. Thefe's a brigf,»

in the brief that you filed to dismiss the complaint it

Q = No,vwhat I meant was, under minimum floor area

you have S- 2 13 that--,j

MR, CUMMINS:  OK I have no objection.
MR, SEARING; ‘Your Honor I would move them.éw
THE COURT: P-114 and 115 will be marked in
evidence.‘ | . | |
(Documents heretofore marked for idéntificafion
now mérked 1n evidence ) - | .
DIRECT EXAMINATION BY MR. SEARING" ; |
Q Mr. Mallach did you review theprincipal feature§  
of this zoning ordinance’ | :A ~ Yes, sir. |

The Borough of Dunellen is divided into four zones

- The A residential zone provides for single and. multi
family dwelling units up to a maximum density of 9 units per

acre. Should note that the,ordinance itself specifies 48.4
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1 :';' ‘  . CUMMINS Typographioal | |
‘2 fAi - In the memo.’ The zone further Specifies minimum floor :
3 | area of 500 square feet per unit,

4 The B residential zone provides for single ‘or multi

5 |l family housing density of 18 units an acre andagain nith

6ll 2 minimum floor area requirement of 500 square foet.
7 | B residential uses aro permitted_in the,businesoand in ;“_

| '8 ~‘the 1ndustria1 zones.' |

‘,é -, " There are a number of specifio foatures in the ordinancp“o'

10 as well. Trailers are not mentioned 1n the ordinance or

11 mobile“homes but are_apparen;ly, are not permitted on the baslsv;

. 12| ©f administrative’intérpretation of the ofdinanoé. Nonxésidemf§
13 || 1al uses that are nonconforming by their 1ocation in the

'14 residential zone may got be converted to residential uses. |

s In addition as T read the or@inanco the ordinance
‘Vi6_ 'specifios that only tﬁai paro of thevacreage~that's within
17 100 feet of the frontage line is to beloalcuiated as~aoreage‘
'i8~ forupnrposes of determining'tne density of‘é, nhe permigsible|

19 | number of units on a porcel of land. This of course would

20*1 result in substantially 10Wer effective densities per acre

21 on larger parcels.

~25‘ o«" With. regaxd to vaoant land according to 1nformation ‘

n23 providedby the Borough of Dunellen, there axe 32 acres of

24 vacant 1and of which about 27 are in the residential zones,

25| of which in turn 18 have,been indicated by the borough'as
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1 | being either contained in undersized lots or have a brook
2 ;'running through them or are subject to flooding, leaving 9
3 buildable acres in the residential zone and 5 buiidable acres
4 in the industrial zane. |
sl THE COURT: What would be "the messure of
el ' an undersized lot? - |
.| | THE WITNESS: I had o "ba‘sAis to determine.
8“” "’ "'ii' THE COURT~A You haven t shown a minimum 1ot i
9 :‘j~i;;;size in your table? i 1 | 4 -
ol 5‘ o THE w:tmzss- Théré"n’m’minimm_ioé size
11 'specified e |  _ | . ,‘k"“ |
"12~'5nf;f | i; THE COURT** What is your understanding of what “:
13 ”  ‘  ~'is meant by undersized? "
14 o “ THE WETNESS' There are cettain provisians re-
’ i5’”i_ T garding yaxds and the like and 1 assume that it would be
flé.;'éwa Va pravision that could not meet thmse requirements.
i; fA“ ,'Hawever since there is a provision in the ordinance
18 j  which says the limitations imposed by this section,jf~
19 howevergshall‘not prohibit the erection of a one family‘
S "zo o  house on any plot containing at the time of the passage
. | .l£¥: k *A 'of this chapter, an area smallet than that is required
. : ;2.2“;""1‘ £ fox;“a fme ;fam;lly house, so under t;he circumstanqes it's
“:23;, | ’ﬁard~to'understand;hoﬁ'there could bean‘ﬁhdérsizéd’
'»ig. "llot iﬁfthe borougﬁ.
25 I 'k} Q'ffv Mm;'Ma11ach; ﬁha;_if'any of the,features’youh&v1""
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1 described have an effect on the provision of houses for low and

2 || moderate income persons? o A Some of the features
3 have an effect themnpermissible f‘or mobile homes and traile%:s
4: ; does not enable people to ut:llize that mode of hous:lng within

5 the borough |
6‘ | The ban an conversion of nonres:ldential propert:ias to

XY

' ‘msidential uses, can, under some circumstances restrict
8 'housing opportunity. o N

9 ; : Tbere are a number of cé.ses on recdrd ;round New Jerséy E:'
10 whereby industr:lal and comercial buildings have been

11 effectively converted into multi family housing, included somL

1 2 ' subsidized housing developmem:s. |
. 13 Thirdly, if I'm interpret:ing the provision incorrectly
1 4'~ _that specifies‘ that only the apreagg wit:h\in 100 feet of the

front is calculated for purposes of vdetermining perm:l‘ssﬁi"ble

15 |
- 16 unit, this would could substantially reduce the feasibility“
17 of constructing multi family houses. ‘
18 : ~ MR. CUMMINS: Your Honor pléase, T would object
19 to this on the ground of surprise. 1 was fu'rn:lshed at
o 20 ‘ | ,depositions wit:h an analysis of the zoning ordinance
o “21 : nnd 1 personally examined Mr.‘Mallach at depositions and
, . | 22 ‘at neither plgcg was this set forth, the, ‘n-.amely the ‘ | J
’23 conversion from nonres;ldéntial to residentigl nor the .
£4 100 k‘foét ylim,itation.‘ So, I ani, I am surprised by this |

25 ~ testimony that this effects low and moderate priced
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1‘ f housing and I would ask that it be stricken.
2 o , MR. SEARING' Your anor, the contents of the
| 31 ", zoningfordinance canahardly}be a surprise to the |
4 counsel from Dunellen.‘ j » s
5|l | MR CUMMINS We have here an expert--
6 THE GOURT- How about this interpretation of the
7 | limitation to a 100 foot frontage or a 100-foot depth"lw
- 8| ;l e | MR SEARING~ well that I do not specifically 1; |
’,,é ef; ;f~recall whether that that was not mencioned at the
‘ io "_’l:;deposition, I'm not I'm not sure that there was a A
11 | question asked or would have elicited elucidated that
s 12 i | ;'information. ” o | |
13‘ TN " THE COURT: ‘pex‘.-hap's you'd be:t':te‘rvread o
1:14, 'er. Mallach, what provision in the zoning ordinance
is'ilﬁdi jyou re referring to. d ‘, |
sl THE wITNEss: oK. This is- Section 115-10,
'17 ‘ 4 ‘,‘familiee per acre and it says,’"No dwelling or tenement
; lé }o “house shall hereafter be 8o erected or altered as to
19l ’aecommodete or make provision for‘more femilies per
; 201 ‘} acre then:the~number@indiceted in ;heischedole
. 'i"~ 21~o“ » liniting height and bulk of buildings for;fhe zone in ‘
. 22 H - which such dwelling or development house may be located pt
',7,23 | " Then the last sentence is,'"For the purpose of
| 24 |- . this section the area of no plot shall be deemed to
25 lextend more than 100 feet back from its street front "
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1 Q. And.the effect of that is as you 've described |
2 ‘earlier’? | ‘, o »A' I understand it the effect of it
3 is to create a cutoff for purposes of calculating permissible
4 ‘number of units. | _ | o
5 TﬂE COURT: Ybu'reipressing your objection?
6 MR. CUMMINS? Yes, I am because, it, certainly I
?; | can read the zoning ordinance so that that language is
8 ',not a surprise but the interpretation your anor please. 4
| 9 interpretation of this provision affects 1ow end |
10 ':’moderate priced 1ncame, comes as a surprise.e:'
'11, " THE CQURT; And you have another interpretation
g foii?‘ . “ ‘_ ; SRR
13 MR, CUMMINS~ No, no, it s not that I have :
14|l : another interpretation, it s the fact that his | |
is interpretation which he is here as an expert and he is .
16( vspecificelly interpreting, called upon to aid the court )
i7 p and counsel in an interpretation of this zoning
g 18‘} ordinance as it affects Low and moderate priced housing*
"19 B that' s‘what I m objecting to.i
z io', " MR. SEARING: Your Honor I-- |
‘ftl' Js; THE COURT: In view of the inclusion of the
22?J ; | zoning ordinance of these provisions the objection is :
'23 " overruled and that will stand ’
| 34 Q' : Mr. Mallach, ‘does this municipality have a publiq
’_25 housing authority?
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Q; | Is there anything in the ordinance which
encourages the provision of low and moderate income housing?
MR. CUMMINS' Object, your anor, I don't
thiﬁk I believe your Honor ruled already that that was
u not an issue. | |
THE COURT‘ Well I don't think I made that
| ruling but I think I ruled in effect then that ‘the |
‘oordinance was, stands or speaks for itself»androbviousiy_e
some provisions would tend to be favorable to low and
moderate income housing and could be 8o construed on‘f"
‘ their face. :. |
MR. CUMMINS I believe the court has alreedy
‘ruled that the only issue here, that the issues of
the affirmative and such as public housing, what have’
~’you, insofar as they relate to a zoning ordinance with
; no issues in this case, I believe that the court |
ruied on that, at 1east a week or ten,daye ago, that
itdﬁould not be considered in its exclusionary factor.
In other WGrds the mere fact that a zoning
dordinance did not call for public housing or something
along those lines, would not‘be_considered:in,exclusiondry ‘
cha:acter.» | B o
MR. SEARING: My meuory‘is juet the opposite,

your~Honor.
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THE COURT' Weil I have alloﬁed testimony~as
to publie housing authorities Mr. Cummins.'/ |
' MR. CUMMINS: Yes, sir.
THE‘OOﬁRT§ And as to other--
 ~MR.TCUMMIﬁS: T didn t object then, your

* Homor.

THE COURT- '-~other programs inwolving subsidies.

T will hﬂwever sustain the objection to the general
;questian whether there is anything in the ordinance
fvthat encourages low and,moderate income housing.

- MR, SEARING; Your Honot we have.no further

. ‘questions.

CROSS EXAMINATI(N BY MR. CUMMINS'

Q mr. Mallach, I believe that you've already gone |

on record as saying ‘that Dunellen is a balanced commmnity?

A I don t recall that specifically but 1 may have.;

‘MR. CUMMINS. If I may have a minute, your |
_Honor.‘ | \
THE COURT~ All right.
0 Q o 46 do you recall your testimony--

MR CUMMINS Do you have the date counsel’
1 think that was the 28th ’ |

MR. SEARING: ‘Yes .

Q You were asked this question, do you recall, frc

m
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1 ,the facts as presented to you that Dunnellen is a balanced :
2 'community and your answer is, ﬂI think it may be." &

3 ‘Do you recall that? |

_ ;A | Yes.

P 'Q Do you ;‘stnl {st:and ‘by ‘that:?,

A T'Well since it was a, I put it rather tentatively, I
stand by that, yes. | ‘
CQ:‘“

: 1tse1f does not &iscriminate against person or discriminate

Now the zoning ordinance of Dunellen in and of

| against race, cclor or creedrwis that correct?
"';11; A To the best of my knowledge, that 8 correct.

: ,Qf"\
saying that the ordinance of the Borough of Dumellen. on its

I believé that you have already gone on record ag

(face is not exclusionary, 13 that ccrrect?
3i5 "AI Is not seriously so. |
Q

there are no exclusionary features.

I wouldn't say |

ell- -

‘18‘ qQ | ,53 ~on that same day»were you asked,‘"iooking at

Dunellen s ordinance you didn t see onything°"
Your answcr, "Look at Dunellen's ordinance,kassuming
:‘there was a vacant tract 80 zoned in the mammer in which
'rgoidectial lcnd,_geperally in Dunellen is~zongd,cI would'hot_
4thct,ﬁoo1d-not'5o exclusioocrycbccause the provisiono;ithc}:

density provisions, the floor area provisions are on balance,

reasonable and certainly fall within the scope of the
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1 'govermnent housing program, the Low income housing program."

2 | Is that: correct'?

3| A I stated a--

.4 Q Is that your testimny?
5 A 'rhat was my testimony. ;

6l | Q . OK. You also said. here, "The ordinance on the
7

- face of it would not in and of itSelf preclude t:he housing

8 'developments "

9 | | Is that correot" o L A C Th‘t“’as mY
1] | “ ‘MR. SEARING: I‘ wm:ld ask that 't:lie paragraph

12 | thet was deleted ftom that . read:lng, be entered 1nt:o

13 ',’, the record You skipped a paragraph.
1 4‘ SRR Q B One would argue however, again that 1ssue came ﬁ

' 1 5 ‘up 1f 1t was a ‘low and moderate income housing development thq'
«16 the municipality of Dunellen was operating in an exclusionary .

17; fashion, 1f 1t d1d not--1f it was: ‘unwilling to pass che‘

18 ‘resolution of need that I mentioned or if it was unwilli.ng to |
19 provide the tax abatement that was called for, so it s :ln that

20 sense that you aay that f:he Dunellen zoning ordinance may be

. o 'i’lelr"exclusionary" N No, we re, at the t:ime
SRS N of t:he depos:lticms I had only gone t:hrough the zon:!.ng ord:[nanqe

23 once anda: that time I had ‘was not aware of the significance | #

24 'of the paragraph that I referred to earlier on direet: ‘

25 || testimony. So I would have to modify my statement at
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,depositions to that effect.

MR, CUMMINS: Well there, 1nsafar as that is

 éoncerngd thaﬁ?gkthen;a surpfisé to @g,'your Honoi[
'please.A/i  | | | , |
| THE?COURT' Wbll moving to strike it?
MR. cumms Yes, sir. B |
. THE COURT° 1'11 reserve on that, Mr. Cummins.
| YOu may press that again.‘?' Q |
'Q “7' Now you said before. that mobile homes were not

mentioned in the zoning ordinance. Now is it your under-

f’standing of a zoning ordinance that 1f something 13 not
 ment1oned that it s prohibited? B |
A ; That is freQuently my understanding of zoning

?gordinances, inwspme cases there's explicit 1anguage{one way

or the other¢, };, ,
| v MR CUMMINS' Ybur»anor please, I would ask
very respectfully that that answer be stricken becauae
I think the court, I'm asking the court tO'take
judicial notice of the fact that that is not the
‘law in the State of New Jersey.

, THE COURT' Ybu seem to ask him a question

with the law, you asked him an:’ interpretation of the wy
law, didn't you? " o : | ‘
MR. CUMMINS: Well, I'm now appealing to the

court as the final arbitrator of the law and asking
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that*for;~that interpretation,be atricken because it
is not the law.
" THE COURT' 1 w0u1d deny that at this ‘time,
I dnly tdke his answer to be that he understands
it, mobile homes, trailers and so forth not mentioned
in the zoningfordinance at‘all.; Is that right?
THE WITNESS- That s correct. | |
THE COURT And you re saying that there 1s some
 }adminiatrative practice ‘as to excludiﬂg them or denying
pe:mits or whatever it mgyrbe. |
| Is that right? ~  A G
| THE WITNESS* That was the statement in the B
kresponse to the interrogatories.

THE counw-' All right I'lL let that stand.

Q: 4 Can,you tell me the source of your testimony that

it is done administrative1y7 |
A  Could T perhaps~-do you have a copy of the interrogatorﬂ
the materials on Dunellen9 |
MR, SEARING Yes, 1 do. If1 may have just
a second please, your Honor.

THE GOURT:}“All right.

* .,MR; SEARING&‘inu1d you‘identify the document.

THE “WITNESS: OK, this is response B to quéstion

les,

‘réquest fdr admission 7 aslinterpréted“bY‘the lbcgl
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Mallach-cross
lbuildlﬁgfiﬁspéétofifrom hislintetpretatldanluhe'
" buudmg_do&e, trailers are not pémitted; i
lQJ’v_: May 1 see éhat one?
The full text of that I guess reads as 1nterpreted
leé's see, No. 7 would be a-- ‘
MR CUMMINS- If 1 may’your anor please, so
;that the full answer may go 1n.
| "There 1s a aeparate ordinance tham wasff-
‘>7enacted in 1941 to cover specifically trailers becausen
’at that time there was a particular problem due to the j:;¢
proximity of Camp Kilmer. | | |
| "B ‘as interpreted by the local building :
inspector from his interpretation of the building code, ;
'trailers are not permitted. This might be subject ' :w
;to change if there 13 a federal or state code pn’eigbe?,% :
trailers or that type of pre-fab house." | El
Q  Trailers then or mobile homes are not excluded

by the zoning ordinance but may be by a building code, is that

correct?

THE'COURI*' Again you re asking him a
question that really calls for a legal conclusion.
t:f:Q ke wbll are you familiax-~l'11 withdraw that :
question--are you familiar with building codes that prescribe

certain type of fire-resistant material?

A~ ~ I'm aware that building codes do so.
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1 ~7' ‘Q  Up until June of this ‘year when there will be

2{ a state wide building code you re familiar with that, aren 't
3 you? : “"", ,N,qA: Yes. T N
4 R | MR. SEARING" Ybux anor I don t see the
5 : relevance. o ) | | |
6 | THE COURT: Let him pursue it to the end of the
7 question anyway. | ”k |
8 f;tf ir Q g Some building codes maintain that there must bef

#-9 fire resistant matérial used in building, is that correct?
10 A | That s correct | | | | | |
11 | Jlf‘Q | ’So that what is contained in a building code does
' 'li' nbt necessarily 1imit a zoning ordinance?

3l A The two. separate documents, they don't, they shouldn't
14 || limit ome another."'; | |

sl B Q _ Well, after June of 1975 Dunellen, 1976,

116 Dunellen s ordinance as 1t s presently written will not eiclude =

17 uobile homea- is that correct?

13" ~ , MR. SEARING~ Your. Honor that s a legal
19V | »«‘conclusion again. | |
20 ";"-  oy THE GOURT°~ Again I'd have to sustain that
| . - zi | : - objection, Mr. Cunmins. : | _,
|  "22'1 i ‘u_” '  MR, CUMMINS He éaid he was familiar with the
| 23,‘,',‘ “new state wide building code, your anor please.

24 || ~ THE COURT: 1I'll have to sustdhrthg objegtion.

 MR. CUMMINS: Yes, sir.
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Q@ In any event, you have already stated,

Mr. Mallach that you do not favor mobile homes in every

Fcommunity,;is,that correct?

A _'Wél_l, ‘Iit«hink I stated the.gist' of what T stated at

ydepositions was that first I didn t feel that there, every
f~location was suitable for mobile homes and that they were
'inherently necessary 1n every community. I don t have any

‘objections to their being in every community.

'WVQ fff So there should be Some adequate screening?

A _ Particularly for mobile home parks and 1arge clusters

:or complexes of mobile homes, yes, sir.'

"‘h ij‘ I believe you also statedthat put out at randoml
they might have a tendency to break up a set neighborhood?
A " I think I said that was possible, yes.f‘ , | o
| Q'f And where you have a community that has its

vacant land sprinkled throughout the community with vacant ,

»100 by 100 lot here or 50 by 100 lot there, then are you |

Hsaying that would be where . there is an established residentia

or established character to the neigbhorbood mobile homes
necessarily might not be most advantageous in that?

A Might not T think you'd have to 1ook closely at the

} situation.}'*
Q = Now are you aware of the population of Dunellen?|
A In rough terms, yes.

Q About 7000 people? A That's
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f?gtreét;; |
e Q ' It s appraximately one square mile in“
: géographic area? - A That 8 cﬂrrect.
Q I believe you said you were on record as‘not

favoring the increasing of any town?
A Beg your pardon7 | |
Q | 1 believe that you said in depositions that you

vwere not on record as favoring increasing the density of

‘ any tQWn, I think the question was asked of you more fﬁﬁ

particulaxly with regard to Perth Amboy but you did say that

you were not on record as favoring the increasing of density

,of Perth Amboy or any such other similaxly situated town? “

Aw‘ 1 think what I stated is that 13 didn't consider in-

‘creasing the density of the community a goal that 1 wasﬁlfﬂ'

arguing in favor of I did not say that it was was an object

‘ able means to more important ends,

| Q Now sire are you awaré, I'm referringto
conprehensive master plan-- | | :
MR.'CUMMINS: I BelieVe‘that's already mérked
'Vin ev;denée your Honor, 1 don't knﬁw ifsvnumber.
" THE COURT: P-40. -
 \:MR.*CUMMINS~  Vblume 20, P-4O thaﬁk you.{,
Q ;:1 Referring you to Table I4 on the public open

space requirement, I guess 13 here, I3 and I4.

Now there 1s a‘demand for Dunellen for 40 acrgs - fox]

LOﬂ-’
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""Ailf That 8 correct.

 1and to fulfill this need?
L’AJ' Wbll I notice the, I m not sure that would be the

‘15;} reaSOn given there, that would be a reason.

23] referred to in that chart could not be met in other

fmunicipalities, within reasonable access to the citizens of

Mallach-cross   ::',~;' . ;' | ‘»“ e o ‘f ‘,56
the municipality and they supply 35. 2 so that that wnuld leaveM
a need of 4 8 by 1980 apparently, in 1967 there was a 4.1
need | |

Iéithaf corrécf’ 7;5,  1 A ‘That'smcorrect.

Q " Now look at the county, ﬁow are those opq1space
requiréments of the county met or can they be met in Dunnellen?
A Mbst probably not. V ‘ ,

e Q’  So that the coun:y demand would be 91 2 acres
in 1967 and by 1980 it would be 9 acres and both, in both

areas they re unmet, the need continueS° is that correct?

va ‘The reason for that being is just not available

VJTQ - All right. ‘But it certainly is a’consi&eration
for looking ‘at a community and its built up factors, is that }
correct? o .  A Not really, I think a point that th?,
county park an open space demand, they re talking about is a
regional open space demand and they re merely breaking it up
arbitrarily %n!municipalities for their projection purposes. |

There 8 no real reason why the 91 2 acres that s

Dunellen.
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-Q , -0K; ~But its‘awn needs7are unmet?'

| Ao . There is a 4. 8 acre gap there but that eould be met

most prebably within the borough. |
Q But there is at present an unfulfilled need for

more park spaces' 1s that correct?

A That '8 correct. | |
Q According to the county planning board?
A " That' s correet. S R | | N
| - “Q,.3 Now, 105 I believe that you havé that 1n front
“of you, do you not, sir? i \.~{5A The 1nduatria1 and |

residential land projection?
Q B That 8 correct.f.L’  - xg;A': | Yes.
| Q Now with regard to 105, I m not sure I under- b

stand the percentage of demand here, residential and

; industrial and-- A K.

Q o ~—ré1ated? o f A The percentage °f |

demand figure is calculated by comparing the amount of o

vacant land. zoned for the use by the number of acres that the

county master plan indicates will be required for that use by

rthe year 2000, So for example 1f you 1ook at the industrial

and related, according to thé_Borough data indieates that

,there 's 5 aeres zoned industrial and related use, at present

"1n Dunellen. The county master plan indieates thet a demand

will be 2.7 acres so that the figure then, the percentage of

demand is besically 5 over 2.7.
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asked you a'couplelof‘mlnutes ago‘that~the, as a fﬁlélgfu,’

‘much.
'affeet the analysis there for Dunellen?

‘ mentioned to Mr. Busch the demand for land and . the demand for
71ndustrial lands would probably change by: roughly the s ame

‘zoned»industrial in Dunellen would be substantially more

‘excessive, relative to the‘need‘and the 27 acres that'are

'Mallach-cross g | #~ T i ,l | '{f": 58

Q‘ ' And then how did you, how did you arrive at
this?"  : F A‘i This is 185 2 percent is basically ’

| 5 over 2 7. | |
V’Qi . What you are saying is thataccording to the, the

prejection from the county in 1967~~

A That 's correct. Y
, | Q i --and based upon the job need at that time~-
A Their prOJection of job--ﬂ' | |
Q; g Ptojection.‘l"f~ 'lAg} ?giércﬁ‘thgt{péiﬁéi‘i e
yéé, . | - ,P B R
|  l Q‘ . ,OKQ Now:ﬁould‘you‘Say becauée'§flw5§t Mr}‘ﬁuééh;

thumb that thcse projections now could be cut in half?
A , Well I suspect there 8 scme ground for reducing them

perhaps half, perhaps more or less, 1 don t know how .
Q 7i And if they are reduced in half ‘then how would
A Wéll I mean the numbers we're talking about here are ‘

relatively small numbers but if for exa@ple I believe 1

proportions which would mean that the 5 acres that is pxesent]




4l will?

s in keeping with the factor of Dunellen being a balanced ~

| Mallach-cross . L SRS S T
zbned residential would probably be reasonably in proportion“
to the need I say the numbers are small 80 that it 8 rathetv

'hard to relate them to these grand projections.

| Q Now sir referring to P-45 and referring in
P-45 to appendix C, c-1, and this was I guess, law income
households by municipality, 1967 and we have central region,

:Dunellen, and we have total household 2300 and then we have t

5first category, zero to I guess 4000 then four to seven, the

Qseven to ten, then above ten and those figures across there |

«for Dunellen are fairly balanced -are they n.ot9

_;A -, Well, they're more in the, more affluent the upper

,group than in the lower.

Qf} . But they are not out of proportion if you
.4; They re reasonably in proportion as to what I roughly
“would say is a county average.

V}Q : OK.V And not out of proportiona In other words,

community-- | f | A Well again I don't know what

~the-right proportion would necessarily be, I'm saying they rel

ireasonably similar to the county average. '
Q And the county average, would you say the county o
' average which includgs both.NeW,BrUQSWick and Perth.Amboy is
| abqﬁc right? |

MR. SEARING: Your Honor I fail to see the
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& relevance of this line of questioning, ‘goes beyond
he ‘'scope of ‘the direct examination, for one thing.
’eﬁﬁ; CUMMINS Your anor please, I think one
of the factors here is a balanced community that is
supplying low and moderate priced housing for its -
| inhabitants.1j | b . | , ,
" THE COURT: Of course he hasn t offered any f_j'
 -_:test1mony es to the income brelkdown of the : |
/'-'population, I would asaume you shift over to e}
vmetter of defense 80, for 1nstan;e; Dunellen is already
~doing its fair share. |
ka(' kNoW~assume--f | FR s | .
< TﬁE,OOURT: fou're witnﬂriwing;thatoiine qff ’
inquiry? | : F e
| MR. CUMMINS“Vwell, eﬁQI preelndedkfrom it,‘you£v

| Honor please?

THE GOURTe'~ﬂoto5y wey of defense,.whencthe‘tine
comee but whet's the‘point‘here When‘he hasn't offered |-
any direct testimony on it? -
| MR. CUMMINS : Well am I, T wanted to brtng it
f _’out, now your Honor please, from this witness.
‘ THE COURT* 1' 11 sust&in the objection. |
MR CUMMINS- If I wre to go 1nto the same area

| from Volume 16 of the Master Plan P-45 relating to

rents would 1 be precluded as well your anor?
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~THE COURT : ‘Amount of rents.f
| MR cmmms Yes, |

m‘,THE’GOURT:e I,Woﬁld‘think the same ruling>wbu1dl‘

apply, yes.‘ | }
. Q Referring to P-104 Mr. Mallach the &nalyais

shows that Dunellen has 640 acres of land unsuitable for ;

: developmem:v  ’-,v : “TA - Yes, that s what it says.

 Q ’_ | And I believethat 1 asked the witness whether -

“or ‘mnot that was pretty much a11 of Dunellen, he said yes.

Wbuld you concur?

A 640 acres is pretty much all Dunellen, yes.

Q So that if the only evailable land is let s say
100 100 by 100 and 50 lot here ‘and a 98 . by 169 lot there,

sprinkled throughout the town, ‘would you suggest that that is

fthat town then is not available for a development under the f

principles of Mount Laurel?

A well I think there are a couple of issues there, I meaﬁ‘_

certainly the town is available for development, I mean those'

those parcels can be usedfor development and-~
THE OOURT’~ That would be literal answer to
' your questicn. I think you 're getting at somethtng

a little different‘

'°f7.Qv : I said larger scale development, I don' t mean, T

didﬁ’t mean now plecemeal development because obviously you

understand whatvameen‘by,develoément'aS'opposed to putting up

T

-




‘:Mﬁileeh~eross SR o lfg S ‘f ,"‘~ 62

1} a house here or house there;_ ‘
2 | THE OOURT' Well, that isn't whac 13 meantfﬁy ‘
3 development I don t think.
4  Q What is your understanding of development’
5| A : jDevébpment is building things, any kind of-- |
6 THEACQURI+ﬁﬁInuecan ask a question on the _
7 ‘i,subject but word it tn an understandable way.’?‘y
8l R, CUMMINS : oK, surely, oK., o
9 *;‘ﬂ;Q‘ﬂ‘- Wbuld you say under the Mc. Laurel decision that'
", 10‘ the term development has a particular meaning?
| eii s b MR.fSEARING' I thiﬂk that calls for a
»“12: } 1iega1’eohe1ueien;; i L |
i THE COURT: He ddesn't know thai:km:'-.' cﬁm‘miﬁs,
?i4v~ I think what you are getting at is the use of a word
"15 U‘”"i;developing municipalities, development by itself could
;~31‘e16?: 3 be oneihquse on one;floorflot,fthat s a development,
fj'i7 "You‘refﬁamlng the qgestion ef attempting to f:ame*ae
| 18 qﬁeetibnas to whether that is a devéiobed{muhicibelity
19  or a develoéing munieipality. Ien*t that the gist of
20 your. questions? | .
:él | MR, CﬁMM1N§'~ Yeﬁ;:sir.‘
'-'zzjf | Q  1s this a developed municipality7 f, |
23,‘Aefj 1 do not believe that there 8 really any such thing as a'
24 ‘éeveloped municipality, in the literal»sense.
25 " THE‘COURT: Would it be SOeunder P-104‘1f lend
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what do- you- meanv : 'ﬂ“A"', ‘Well, for example when there'i

‘are a number of kinds of things, there can be, you know,

"houses from commercial and industrial uses to residential

'aggregating smaller parcels, engaging in some demolition to

‘construct - higher density housing. So there“are aflot of

‘ WZZW;A. ‘I think so, as long as it can be done without seriously -
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'  unsuitable for development 1s 640 acres and there are
 eon1y 640 acres in the municipality9 , | |
| THE WITNESS It s hard to say, the borough'
data is,somewhat more-flexibleethan P-104 apdeven so0 I
‘think theie afe a lot of‘towosiﬁhiohﬂafe 1arge1j covereﬂ"
}but where continuing kind of redevelopment and reuse
takes place so that they never quite stop developing. ,\’

Q Well when you say redevelopment takes place,,“

conversion, both from you know one to two or three family

uses. There can be filling in the bits and pieoesthat remain';i‘
veoant. There can be many, meny cases and I thiﬁk toWns

like Fort Lee is an example of this where you have people

different ways in which;developmenttcan take»place.’ﬂ
Q Well ‘but in Dunellen where you have an established
residetial eharacter, it is legitimate within the goels of thet '

community to keep that residential character, is it not?

discriminating against other 8. rights.

Q Now you said already that the ordinence on its

face is not‘exclusionary?
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1|l A With the qualification. N |
2 ‘~=’Q  With that one qualification about that 100 feet°
A‘3c‘fis that correct7 , | |
4 “iA [i That's correct |
5 | ‘1Q“;’ So that where a municipalitytns an ordinance and
6 ,uhas had an ordinance for a number of years that it is non- |
‘7' lexclusionary, would the community have the ‘right to keep as
| é. iits goals its residential character? , . “ i | i_ .
L é.f 6 A MR. SEARIN(;- 1 think that s a Iegal con-f S o
,10‘ i : ‘~‘c1usion, your Honor. | L | | < , : B
f'il ‘ o MR CUMMINS Thie ie‘atp1anning question, yoqr,,b
f;;;12~f l i_fHonor, please.{r | “ | \v‘ # | ,‘l\ ”
13‘;~ "T . THE COURT- well - you can ask him if it's a
: ji4 %i’ | }»1egitimate planning objective T suppose.
»mf;15;‘ i;Q. Is that a legitimate planning objective?
v’?.f_,jh;syvAYie‘-Again with thequalifieation to the degree that it can be
| 17,‘ done without impairing the rights of others, yes. | |
sl Q OK, And: where it has a modest commeteial
19| district and a modest industrial district is it a 1egitimate
a0 planning goal to keep both those districts? 7
vvi.'i"( Zl fa iw Well, I'd say it s a legitimate planning goal to allow

»Vthem to. remain in existence, I don t think it 8 a, it will
‘23 tdepend on how viable ‘those districts are from an economic

24 standpoint. I'm not sute it's a 1egitimate planning}goal to

25| use artificial means to prop them up, if theyre not capable
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of sustatning themselves economically but assuming they aref‘

~viab1e there should be no problem'with trying to maintain

them., | |
.:Q o | well, you're familiar with Dunellen in that

it's an oldet community with a dawntown hub that used to be

a hub of a larger area, does have a viable dewntcwn area; is |
 that correct? S | | | | |

(}A\_ I den t really have any informstion on the economic
'7situation of its doWntown, generally fsmiliar with it but I

"don t know whether 1t 8. viable or not.,

: Q, ;; 56K; But it is a 1egitimate planning goal to kee;

a modest commefcial district7

A  ', To maintain an economically viable modest commercial
| district ‘ | ’
x:Q e And it is a 1egitimste planning goal to keep a -

modest industrial district7

A Again with the ssme qualificstion, yes.‘

Q | That would be in keeping with ycur desire for

- balanced ccmmunity?

A  sI”guess,yoﬁ could say so.

- MR, CUMMINS Ybur anor, would the court .
consider it a 1ega1 question if 1 were to ‘ask this

witness whether or not applying Mt. Laurel stsndards'

this witness has a judgment as to whether or not

L~ 2
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‘ Dunnellen is a developed or a. developing community?
MR SEARING~ Whether or not the court would
f'7‘consider it your Honor plaintiffs would object as

being a 1egal conclusion.

THE COURT: well it seems as though you re
asking him to construe wording in a Supreme Court

;opinion. I understood him to say that he doesn t

,reCOiné%en the possibility of a developed municipality.H (il

Is that whst you were saying?

‘THF,WITNESS- That s correct, sir;,"

| between a developing municipality and a substantially

: developed municipality?

THE WITNESS~‘ I think there can be substantial

~ distinction and degree, yes.

THE COURT- You can ssk him on that then, if you

wish Mr. Cummins.,

developed community7

A I suspect that ‘on some kind of continum of that source

it would be pretty far over on the substantially developed
side. |

' ~!Q‘c‘ : Especially‘in'view of the figures contained

THE COURT Now do you recognize the distinction

-y

‘l,Q ‘:5f Wbuld you suggest that Dunellen is a substantial]i‘




Mallch-cross ) ;f 5 ‘; : _";fp | 67 )

1‘ TQ’ ﬁQ, And 1 believe that you ve alreadyn-
- )2 ‘o; . f  MR.,CUMMINS~‘ Can I have this marked»Yoﬁfi“
l3 J,’ Honor please.' ; N  ‘ i
4 : THE COURT:  DD-1, for 1'<ient1f"1’-‘catibn.
5 (Document received end marked DD-1 for
6 identification ) | | "
7 Q You wrote this article? ".A'; Yes, I did. |
-l]l§ A‘lg,lk Q ‘: OK And in this article sir, did‘you.establish a? |

T‘g' definitions as to developing, developed or substantially
"lof‘developing? | | | m

",;jri A 7:, I remember I discussed the 1ssue, 1 don t remember off~

l;’izd_lhand whether 1 ventured a definition.‘ |
13 ‘; , ’Q1 | I believe that you mentioned that the Township off

14 {l Cinnaminson was substantially developed? o

‘ﬂlg lA\ 4?51*d0n_t know. oCould I see th --
161“‘, ‘fon,— | Yes- e |
il ‘l‘ " ’ MR SEARING’ Yovrlﬁonor,~t§is'goe8‘oeyond
. lé o the scope of direct | “k’;‘ | _" |
! 19 || sl THE COURT Apparently he's asking him, following
f‘,;zb  o - oup the question as to whether it was developed or sub-
k . 21 RN ‘stantially developed I'11 allow it. ;
~_’  22;eAk 17‘Spec1fica11y sir, I quoted from the trial opinion that

';23‘ ‘the judge found that Cinnaminson was "substantially developed.“

24, | -Q And do you ‘adopt that language?

‘ In the case of,Cinnaminson specificallyvildo«not
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believe that I would | "H | ’~ | -
| Q  Because there was 17 percent of the township
'1and aré# or 856 acres still remainipg vacant, is that
;correct7 RE } L

HA-  Those were the facts in the situation, yes.
Q Wbuldyou~te11 me; going throﬁgh‘here and7looking:-
at this, each page, would you say if you remember, did you |

‘define developed in this article'?

';A’_ I don t believe I defined it ‘no. Agaih I wés ﬁst

;interested in 8o much in defining the, you know, the end ;,nv

point of: the continuum as suggesting that there had to be,‘

" ~f1£ gthere was an issue of degree ratber than either, or’ matter.

MR ‘cummxs-‘ Judge, I think I'm finished

just want to review something
Qrfjﬁf Yes, one thing. | - |
. Mr. Mallach. 1f you ‘were to divide, T have, I have dane ;”‘

it but I don t have it here with me, if you were to divide 18
‘units‘en an acre into the Land acreage, land‘acreage, wouldf
”yoﬁ<;ome,up,with approximatély}485d séuare feét?
‘_A‘ly“.I,don't,VI don't follow;n | |
“ : qQ ,k  fes; 0K, | |

‘3,SDune11en 8 ordinance says~~'
THE COURT* Well, he 8 dividing 18 into an

‘acre. Does that come out to a 4850 square feet.

Is that what you‘are asking?
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e

;48 by 100 is a modest size for a single family lot, is it

4850, /
- Q ,‘4850; is«that c0rrect?
A Yeah.
'5,Q"_ So that that would be qhen the average lot in

'suﬁdivision,.after“ the‘Ordinance was passed.

[ not2 ~‘i' ,' a1 think that's a modest Lot,

yes,

even go 65 by 100? 'f,f:' A Conceivably, yes.

MR, CUMMINS : 400~-‘ ;s |
= THE COURT: I think that would be 9.

THE WITNESS: 9 in the acre is in that area,

Dunellen, 48 by 100? |
A ~In that area, ‘yes.  '/

Q So that if a 1ot were,‘let 8 say, 30 by 100 that

would be undersized9

A Yes.
Q’f ‘ NbW, joﬁ of;m”l o ; A i‘ In the RA Zome.
Q Right oK. s |

Now, you have an understanding of what ‘was meant by
undersized before,JI believe on your direct you had a question
about that?

A 1 g@ess that;?ould*apply if it came intd‘being;tot

Q' e OK. And one other thing, my last question,v

Q  As a matter of fact you ve already said that you f




1 f';.‘fblj' ‘ kOK.: And the 500 feet that I have down in your
2 #nalysis for square foot- average that 8. within reasonable
3 limits? Sl , ‘Al  | That is ‘a modest limit as,'
4 We]'l | i |
5 o Q S OK, thank ycu“VEry kindly.k
6 MR, CUMMINS: ‘chiif Honor 1 hai}é a motion,
7 : 1 cﬁnlﬁake it either now or at a break ! ; Ll“
" 8’ l; li,f"‘ THE COURT' Break for a few minutes, thén.
ol  ll' g (After a brﬁf recess the trial continued )
10 | ,‘ MR. cummsr “Your Honor T would 11ke at th‘ls
it ‘/ o time to move for summary judgment on behalf of ”
12 et ‘iDunellen, dismissing as: ‘much of the complaint against -
13 l'vit as it is possible, based upon the following grounds.~ kl
14 ‘ Number one~- o |
15y : _l THE COURT: Ybu're‘mo§ing.£6r,dismlésal;lnoﬁa
16 ‘ summary judgment. i ; e : |
17 TR MR, CUMMINS- . Pardon me? | |
sl RO THF COURT Ybu re moving for dismissal on the
19 | pfqofs, not‘for summary judgment.
20| o ,,lMR‘ CUMMINS*lYés, sir. o
all 'rms: c:ouza:.:,~ ALl right | | | ‘
| 22' o MR, CUMMINS On ‘the following grounds, number ;
a3l o cne,‘ the witness said that the ordinance does not |
24 discriminate against race, color or creed. Number two,,
25 || that the;ordinanme onlits‘face; except for that one
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il 'little provision which 1et me renew my objection
2 | your Honor please and ask that be stridken on the
3 ground of surprise If your anor does grant that
4 ; then the ordinance is;in no way,exclusionary.;
s The witness said that it is certainly nioaést in its
6l demand and it does not discriminate against low and
2 moderate priced housing and I-- ’ |
8 :i'* R THE COURT What is it you ‘are asking to
| 9 ‘ "i\strike his 1nterpretation of the calculation based |
' 10 “on 100 foot depth? L | e | |
ool - MR CUMMINS That s right.
S 5 O, SEARING T a like to respond to that,/if
131 the court please, 1f you are going to rule on that
14| _mow. e | R o
15 hﬁ Plaintiff, your Honor, I think it best that a |
'16} continuance for the study of thac proposal would be,
0 'might be proper and in any case, Mr.VCummins will have
is ‘ a‘right in the presentation of his pwnvcase to‘show
19 evidence as to a cbntrary interpretatioh
20 | 3 THR COURT? I would prefer that you continuey
jfii " with your full argument ‘then, Mr. Cummins, 
i 22l : MR CUMMINS~ Xés, sir. |
f 25 '; Your anor please, I think under the rationale
i4 of:a previously existing ruling of this cour;~and under;
25 | tﬁe Mt. Laurél decision this court has éaid;that, and'
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:Mt Laurel hes said that where a community has at -

»7present a,. is a developed community ‘and has non-
. to provide a share of the county s share of low and

'charecterizetion of Mt. Laurel and I think~-

'building boom as eVerybody else did and changing
‘their ordinances and it! s, it has served it well now

:because it has a zoning ordinance that hasn t excluded

' 'modest 1ot and the people over there hsve modest

'excluded at this juncture from further participationn

. In the case.
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exclusionary zoning that community would be obliged
moderate income housing. I think that s a fair

THE COURT You mean an additionsl share.

MR CUHMINS-; That ) correct.~ I think. that thisd

,zoning ordinance, your anor please, has been in existence,'

"the witness said certainly since"éz and I can represenr'

to the court that it '8 in evidence, it 8 been 1arge1y N

unchanged since 1923 and 80 that it s certainly very

modest perhaps Dunellen didn t get caught up with the :

eny type of house. It can, you cen build on a very,o

houses and as this witness, this witness has just said i
does not exclude low and moderate priced houses.i So,

I say that it has satisfied 1t requirement and therefor

both from :lts nonexclusionary zonin.g ordinance and from ‘

' the fact that it's fully developed I think it should be

t

e
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1 . MR SEARING° Does the court desire a response‘
'2 from the plaintiffs?"‘ | ‘ '
3‘ ' THF COURT All right
ol ) MR. SEARING' As we stated in our brief on this
| 5 ;subﬁect,‘several months ago, we believe that the issue‘
6 or the, a decision on the motion to dismiss at this timL;
7 ~wou1d be prematute, asKWe understand the’Mt Lsurel
ls ey ‘opinion it 1s that even coneeding the existence of
| 97 : ;exélusionary practices, a community is simply pleading
| ioi fl‘ ‘ino additional room and I thiﬁk that we have testimony
“~'1i:“e} :fas to certain areas of 1and within the community that f
;lisj_ . }could be uﬂlized for the purpose of providing housing -
‘ 13, S 'for low and moderate income families - |
14 :l; . In addition we ve had testimony that there may be
4}15; O methods of assemblage of such properties coming up.‘no
diG v;«" dtj 1 would also remind the court that there 1s no
'17 o public housing authority in Dundlen andthat there is a
18 || ;;tiquestion as to whether the\community hss,provided‘
19" for,’oot only its existing population‘butealsovits
,zoi ’population that may want to reside there. |
lfgil' | Now ‘as to the racial nature of the ordinance,
o 22o ~ while on: its face it may be neutral the claim of |
23 d E ‘plsintiffs is that it is the effect of the ordinance
14 " - that is discriminatory, not whetherfit,discriminates
25 - ' oﬁ‘itsfece;‘
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i . | }it MR CUMMINS Ybur Honor there can be-—' | .
2 ‘ ~ THE COURT- Wait a minute, let's hawe Mr. Searing_
3 continue. | o | |
4 o MR. SEARING- I would just request that this
5 o motion be denied at this time. |
é ” MR, CUMMINS~‘ Ybur Honor please-- N
'7 THE OOURT- Let me' ask Mr. Searing a couple of
8 wf ~q7questions. k VR o o
'ngi‘] f,ﬁitﬁ77f Ybu teem’eo\havt tttepted‘ at Ieast part of your‘”
16_5 "‘  exhibit P~ 115 as the representation in the brief of
11| the Borough of Dunellen that 18 of the 27 residential
12 ;vacant areas ‘are undersized have brooks running through'
"13"‘ ’[them, are aubject to f100ding, leaving only 9 acres.
k:114t’ L‘i " YMR SEARING Yes, sir, this reSponSe, although
15| it was not: furnished in reSponses to irt errogatories it:
el was fumished m the brief that Mr. Cummins fued and
17 . we accept that . ' | |
18 : e tf THE COURT: f¥bu73eemjto have“aécéptedfit;;
19 ~ Is that right? | | |
so. = sy MR. smnmc:- Yes. M P |
f213 S '_T" THE COURT- So that 1f there are a total of 9
 :555 ! | “acres butIdable for reaidential end 5 acres bui&dable
",23t o far industrial and at 1east vacant and zoned for
24 - industrial, residential uses are permitted in the
251 industrial #onef 
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L wxmss»»Yes sir.. B |
5l | | THE COURT: All right._ So there seems to be a
.3 potential of say 14 acres. Now we have at present a
4 ,opopulation, while we don 't have any breakdown on their
5| income if they re 7000 within one square mile, that 8
6 over 10 per acre, | ‘
. MR, SEARING- mé, sir. P |
sl | _h | THE COURT' It's a high density population.~~i 1
. 9 "fIt Would seem probable, although there are no
i0~ ‘proofs on it that there is present low and moderate
e 11 diincome housing opportunity, at least, at 1east high |
' i12,'1 x‘density, single and multi family housing.; There 8 no E
’113 | ; restriction against'multi family housing.: There mayfberyyﬂ
14' | a special problem about trailer parks and possibly that
15:, _ could be the subJect of other litigation to challenge
iié - the administrator s interpretation but what would be, ,{f
»»17 ’the realistic possibility of a contribution to low and
' 18 moderateincome housing needs from the Borough of
19 ’Dunellen based upon the proofs at this point? |
ioyx; MR SEARING- we11 a; finel answer to that would
o 21o' depend upon the study of Dunellen, Dunellen in its ' |
“_}i ;2rW’T‘olf‘situation as it relates to a11 the other municipalities'
1‘23 in the couhty, I, I~woo1d urge before the cou:t thao
2l o buneilen is eapabie, even at its preseot dEnsityj
25 | ,beeause'ofits location of mekiog aocohtribotiong
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"Ithinkthere are, there are substandard units that could‘

“};template as, well, just as a matter of the jurisdiction
,demolition or the raising of present structures in
ffamily housing be constructed there?

e itfis one,of pur contentions that a plan can be?”"

;developed for the ordinary rehabilitation of housing,that;

‘does mnot meet the standards of--

‘ something that is sought as a remedy in this case?

‘T’arguing for the rdbing or demolition of blocks or for
'JWholesale urban renewal especially in a, in here but WT(iﬁ
:‘are indicating that there are opportunities for re-
’habilitation of existing units without demolition.

fThe:e is also the“opportunity for the municipalitykto

Mallachrcross s | _: ' i:i LT . ;‘;: 1176f

.be rehabilitated there are, the acreage available fot
building—~‘ 5 |

THE COURT' Excuse me, on that do you con~
of this couxt at this time that I can ordarthe
'order that say low income, moderate incomﬂ multi

MR SEARING' No, that is not our cantentiun but“

i'rm COURT: Well, ‘that might be but 1s -t:’haf

MR. SEARING YEs, it is. | e

THE OOURT A plan for demolition of present--’

iMR, SEAkING;' No your Honor{ just for often~timé$
rehabilit&tion does nbt necessitate demolition and I

wouldn't want the court to equate the two. " We are not‘/i
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‘partiéipate in~the section 8 program and relieve
dts present residents and residents who may wish to
“live thore of the housing income imbalanca upon which

?we‘have :eceived‘quite a bit of testimony,;people,who

- T I N

‘there are a variety of factors in the plaintiff'
.view, in which Dunellen of and by itself can participate ,
in the relief end ‘should be 80 and should be held so

’accountable.,

; ordinances themselves, at this point that' s‘what we're

;lfandrdiveroified housing opportunity,vdeoﬁite,needo for
110W~and’moéeroté incomo'housing,'multi family and moybe :

o :mobile home and othor diversified housing opportunity.

,Mallacheofoso . ;‘ “‘ ; | | : 77

are paying more thon 25'peroent‘of‘their income. So,

THE COURT-“ Wéll let me, let me try tori
summarize asI understand it now you re challenging

the zoning ordinances of 23 municipalities, one of which 

fis Dunellen. You re saying as to all of those ordinancos'ﬁ

nd the subject matter of the cases has to be the

dealing with you»re saying that the ordinance is un-i'
constitutional invalid unconstitutional and it may be
statntory grounds because it prevents or blocks,

exoludes Low and moderate income housing opportunity '

Now, just in that simply framework you would

agree with that, would you?

MR. SEARING: = Yes, your Honor.
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O .7f - ifHEkCOURT' All right, just in that simple‘

2 1l L framework hcw has a case’been made out against the

3 Bcrough of Dunellen?' / . |

4| MR SEARING Wbll ‘are we including the item

5  ; about, if we include the item about the trailer parks

6 I think the material that Mr. Mallachmentioned regarding

7~ the nonability to convert industrial or business uses

8 | to residences and then the contentian that your Honor
;ii9 ‘ ,,i reserved a ruling on that regard in the first 100

10 | 'feet of density.

11 | 'THE COURT: I-s S |

12 7‘;; MR. 8EARING~ And the public housing authority. “
| i3 ; ~'1 . ; - THE COURT Of course another part ‘of the
‘i4 '_~,f J calculation has to be L suppose the Mt. Laurel case;

15 "’ ithe deveIOped municipality against a developing

16< B imunicipality. » | - | :

\ii7~; ‘ii« S You re Seeking here to impose a fair share _
18 , ‘ allocatign §gainst a municipali;y that,is.substantially 1
19 | déveloped. N t | L
,ZOJJ'f MR, SEARING: Yes, your Honor.»i

:‘zi“ "; THE COURT It would seem to have no more than

'n,iié‘i '14 acres avdlable for residence, that avvenge scattered

| 251 : '_lﬂd,five of it zoned'for industry,and,a realtively |
24 - modest alIoéation’df}vacant"lénd for industry, it would |
55| be difficﬁlt to find th;t-thﬁtislacrgs was overzonings_
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1 for industry.
2 | MR, SEARING Ybur Honor in the plaintiff'
3 iniewpoint the size of the community and the amount
4 of vacant acreage is not, 1s not relevant and under
5 ,the principles of Mt Laurel I think~that s a 1egal
5’  301nt,‘that it can be argued adequateli after‘txial bnt .
_7 :"the contention‘of‘Dunellen herexin that«aspeet is pre-
*'f 8v'xf’ _’mature, we. are, we are SO contending and we do so
ool —«,:cantend ) | _
10 || f‘ ,l ‘k}‘.» THE COUﬁT- Wbuld you have any other proofs
g li';v,""'to offer with respect to the Borough of Dunellen?
efli ‘;   n‘ - MR SEARING' Not as to. the zoning ordinance’
13 . | your anor but there will be s ome additional testimony
’ 14‘  as to what the municipality of the size of Dunellen
‘nig j  ~ can do by way of remedy. | '} | "
R THE coun'r: The mmicipauty of the siza of
517[’  Dune11en;‘ere’yQu referring;toythe~phy§ica1~size?
 ié IR T MR.iSEARING: And the,land theamonnﬁ‘oflland v
19 |l | and, we the plaintiffs reeognieefthat some'cemmunities
20 Lo are‘smaller than‘others and sOmefhaVe avgfeat deal‘
1‘21: . efrless land than others but plaintiffs, from the beginning;’
22 ; : ‘have viewed this litigazion as one against the 23 -
\~’i3 “ | municipalities making up the bulk of the Middlesex
24' ,/County area and as such the remedy requested in the
25 framevork, in the complaint was framed with tis in mind|




';Mallaéﬁécfoss “‘/« Tl - f " '_ R  §9:

'1 .f_  -); f THE COURT Is there anything in particular to
2 BT suggest that Dunellen is in any different situation frcp'
3 | 'vPerth Amboy? o - . | ; |
4 MR. SEARING' “'rhe "'Lesuab‘ushnene of a pusuc
5 'j,housing authority and any interest or evidence of con-
 6\ ‘cern by participating in available programs to relieve
'v7, ; vtheir, to relieve its inhabitants of overpayment for
§  & ‘j; housing. ‘m. , , | :
97£ f;]v N I just, I that whether or not they have done |
',10"';‘*r Q_anythtng like that must await the presentation of
~f11‘-;w  5vDune11en s case. _\ S | ’,
~ij12v JPUhY jf‘;f~ Plaintiffs have seen no evidence of that.
'ylsi .’;v~ ’The CD application itselfhas admitted to some houaing
. j;i4  e Ff‘need and does does show someevidence of a recognition
5“15  ;f:ﬁv of having powers within Dunellen. u |
- igvf;i  o THE COURT' - Of course as I thiﬁk was brought out 3
?ié 1 ‘f' “before you re not,you re not bringing an action, for
is ‘L‘A vinstance in the nature of a prerogative writ to challen&e
19 -. ’, the nonestablishment of public housing authority, for
20l instance. e
4’ . v 21 . MR. SEARING' ‘No, ‘we are advocating that: th&t
s ER 22 ; 5 a;the nonestablishment is an 1ﬁem of evidence that needs «ZJ
7V1,25 “ﬂ‘fv fto bevconsidered in Whether or mot these municipalitiea
é4 "~ have met their housing needs. We wovld not like to o
25 R preclude,that as Eeing a pbésible,remedy. We have ﬁét 1
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specificallyvrequested that public housing authorities
be established, only that that opposition ‘bc explored.

THE COURT: Since we are dealing within the con-
fines of a lawsuit you would agree that as of now this

is a challenge to the zoning ordinances of the 23

municipalities and not a challenge to the failure, for
example, to provide pcblic housing authorit:ies.f‘

MR. SEARING: Yes, your ivlonor. |

(Whereupon the court‘ rendered its decision.) |

| TﬁE COURT: I think we might startthe next
municipality, | -

MR. SEARING: Yes, your Honor, just going to do
that. | | S

I would like to mark a series éf'doeuments'for
identification, there are three documents, your Honor.

THE COURT: 116, 117 118.

(Documents received and marked Exhibits P-116
117 and 118 for identification.)

ALA N o M A L LACH, continued,

' DIRECT EXAMINATION BY MR. SEARmG

|

Q‘ . Mr. Mallach 1 show you P-116 and ask you to
identify it, please. D A ; | This 1s the document:

entitled Zoning Ordinance of t:he Township of Edison. ‘

- Q ;I show you P~}117 and ask you to identify it.
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1( A It's a document entitled Edison Township Zohing Map.'
2 Q Show you P-118 and ask you to dentify it.
3| A This is é summary of Zoning Ordinance Provisions,
4| Township of Edison, prepared by mé.
. 5 MR. SEARING: Your Honor if I may have a few
6 minutes to show these to Mr. Winter.
7 THE COURT: All right. w |
8’ I don't see Mr. Ferino here, has he left for the
k9 | day? | |
10 Monroe Township is the limit of ‘what may be
1 reﬁched t’qmorrow; |
=z e MR, WINTER: Noj objection, no objectinon,“parti_.al'
13 objeétion. | | | , |
14 MR. SEARING Youf Honor we have no objection
'15 té P-116, ;17 and therefor_e I move them in ‘evj.fie?ncg_..
16| | THE COURT: All righﬁ, they will be markéd‘v -
17 in __ex}i.dencej. o | |
\.’ " ‘ (Documents heretofore marked for identification
el are markgd-gﬁ‘év;denee, Pf116iand P-117.)
| B 20l | , MR. SEARING We have # p_#:;tidl volbjecti.b_n to
‘v | 21 I‘ 15‘-11‘8‘, and T woﬁld."théreij’gls@ move that into‘ 'é,.vidence
o 3 '225‘ ., e
3 ” 23 ’MR'. WINTER The pa‘ft»:"ial 6bjéction' ypﬁr Hdnor
. 3 .goes to the very last éolum and where reference 1'5 made
| | 25 ' to vacant Aland’ area. Theu'information utilized comes
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' - 1 from our answers to the plaintiff's interrogatories,
2 however they were served almost a year ago and the
‘ 3 1nformation as disclosed in oﬁr answers to
4 1nterrogat6ries'was as of November 1974, since that
o 5 time there have been very substantisl and significant
| 6 additionél developmefnit. |
7 THE COURT: Wasn't itLyour obligation then to
8 ‘ Subplemcnt? | |
5 - . | MR;1WINTERﬁ, I beg your pardon, sir?
ol THElcOURT: Wasn't it your obligation to-
11 -  revisé4your ahswer or supplement your aﬁswer?
12 - R MR, WINTER: I view that as a continuing |
"13. = vobligation and I m in the process of doing that right
: i4- ‘ v';nOW‘Which will @ﬁ%ﬁ@ﬁbthe township's evidence on
| 15 .‘ defqﬁéeu but Irthink if's ;écessaryvto point out to the
| 16l‘ ”’, " court thatthesg figures'are quite stale and will have
| 17 | ﬁndoubtedly an,gffect on the finaiiinformation that's
o 18 . inm the case. . |
o 19 C THE COURT: "d have to aﬂmit them; suﬁjact‘of
20 _,‘» Vcourse to my understanding based on.Romember '74 figureﬁ. B
. 21 " * i ~ MR. WINTER: What, sir? ' | |
o  22 | - THE CdURT- I would have'to admit them‘aﬁd th#é
23 1ig subject to my understanding that they are based uponv
| 24 . rfigures of more than a year old.
25| MR, WINTER: ,I antiCipated that ruling your
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|
‘ 1 Homor, I don't cjuarrel with it.
| 2 THE COURT: P-118 in evidence.
3 (Document heretofore marked P-118 for
4 | identification now marked in evidence.)
| . 5 (Whereupon the court continued remarks
‘ ‘6 in ‘the decision regarding Dunellen.)
7 | MR. WINTER: Your Honor, may I make a remark
sl appropriate i:o your last remarks? |
oll | THE COURT: All right.
| MR, WINTER: There is also a line of
11 | - decisions whi(.i‘:h‘,as‘I understatidthe;nk‘the most famous of
12 ' which is the Reinhaur case, 1 forget the municipality
13| , :Ln which, in which t_hat 1itigation’ arose but it's
14 | ‘the Reinhaur 0il cbmpany where the rationale of the
15 ~ courts below and in the Supremé_Court was that it's
16t | within the legitiméfé parametefs of the ‘zon:lr‘xg ‘powers
17 o ,f‘to' utiliz_e the doctrine of thus far and no fttrther‘ and
18 | that is to #ay, if you have nonconfotmin‘gi uses or even
19 | .a prior zoning ordinance law that permitted a use that
20| " happened to relate to tanks and tank farms that it's |
. ) 21 | lg‘gitimgt'e to séy wﬁe'n you have eﬁéugh‘ of scméth:l;né
| 22 H  ina fai‘.r‘:" context that you can be 4ex¢1ﬁsiomr§"ifr§m
? | 23 | | that point on and--~ E - |
" 24 - ~ THE COURT: I wbuldn't mak’e‘, t:h‘af ful’:l.t;g now,
‘ﬁ 25 . Mr. Winter but I #Jould ‘lc':eep that 1ﬁ iniﬁd.
|
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MR, WINTER: I'm hot asking you to rule on it but
Ithink for the purpose when we talk about trailer court
peculiar to my, to the situation in the township that
I represent we're silent on trailer courts but we have
five of them. W&uld it Be invalid in the context of
having 5 trailer courts, that's--

THE COURT: All right, we'll keep that in

‘mind,

‘There will be a recess until 9 Q'elock tomorrow |
morning.,
(Whereupon court adjourned the matﬁer,

for the day.)
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THE COURT: All right, you may proceed then
'With-Edison,Township.
| MR. SEARING: Thank you, your anor; If I may
say I believekfhat we, yesterday we had introducedthe
ordinance, the supporting map and the accompanying
chart prepared by our expert.
We were at the point of asking questions about

that chartQ |

DIRECT EXAMINATION BY MR. SEARING: ’ .
Q - oMr. Mallach could you describe the principal

features ofthe Edison Ordinance for us, please?

A Exouse‘ﬁe, could I havefthe”copy‘Of the ordinance?,
Q " I'm dorry;fcertainly.
A .The zoning ordinance of the Borough of Edison contains

four single familﬁ regsidential zones, two multi family
residential zones and four, sorry, one public institutional
zone, three business zones and three 1ndustfia1 zones,

“In thé four residential zones for sipgle faﬁily, the

‘~provisions are as follows

The three RAA Zone requires 40, 000 square foot ldts,
a minimum frontage of 150.feet, a minimum floor area fog each|
unit of 1400 square feet.

In addition an enclosed garage is required with each

unit,
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1 There is a cldster of option available in this zomne
2 || which allows lots of 30,000 square feet and frontages of
3 127.5 feet, éubject_to the dedication of at least 15 acres
4 of open space, subject to the discretion of the municipality.
. 5 The RA Zone requires lots of 20,000 square feet or |
6 appfoximately half an acre, frontage of 100nfeet, minimum
2 floor area of 1400 square feet.
8 ~ There's a cluster option available iﬁ this zohe‘A |
9 “as well which provides for 15,060 square foot lots with 85 fopt
10 | frontages, again subject to the discretion of the |
i1 municipality and the dedication of at léast 15 acres Qf
12 ~ open space. |
‘13 ‘ The RBB Zone distinguishes between whether 6r not 
14 sewer 1s available on the site. If there's no éeWer the
is provisions are as in the RA Zone, 20,000 square feet af
16 100 foot frontage with sewer, thé‘provisions are 10,000}squa¥¥

17 feet and 85 fdbt frontage.

18 | 01uster option under similar conditions 15 acres

19 dédiaacion,»et cetera, provides for 8500 squafe foot 16ts.and
20 72.2$~foot ffontages. The minimum floor a#ea in thé~RBB Zone
‘l' 21 | ig 1200 qquare feet‘#nd a garage is fequired.‘

_22 | 'Thére is finaliy the RB Zone,‘ifa;here‘is no~séwér thé

f'23 rééui:eﬁéhts‘aré 20;000 square feéf and 100 foot frontage.'i‘

24 'If there is'sewer the requirements gre,7500 square feet,

! 251 75 foot f:ontage.v The minimum floor space required 1sk960 squTre
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feet, a garage is‘required. There's no cluster_option in the
RB Zonme. |

There are two multi family zones, one provides for low
rise apartments in the low rise zone subject to a lot size,
3 acres, a frontage of 200 feet, garden type apartments can
be built up to a density of 15 units an acre and 3 story
height.

1.5 parking spaces per unit 1s required.

In addition, there's a high rise zone which is I believL

what is referred to as a floating zone in that the ordinance

muhieipal_couneil, may following review and recommendatioﬁ by
the plaﬁning board, authorize as an amendment to the zoning
mﬁp designation 6f an area as a high rise apartment zone in
any case where the‘council shall deterﬁine that such classi-
fication is consistent with the plan for future land use.

There is apparently one site that has been designated on the

map for this burpose, the ordinance provides that couneil can
designate others.» The density may be up to 25 units an acre
and the height may be up to 5 stories.

Finally, there are the, there are the institutional
business and industrial zones in which‘residentials uses
are not‘fe:mitted. | | |

Thefmobile homes afe nonconforming‘usé of which there arx

gome in the township at present.

e
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With regard to the vacant land areé, according to the
tdeship's figures which I believe they indicated were
as of November, 1974 there 5,756 acres of vacant land in the
toﬁnship. of those aéres 3,469 were located in_the 3
industrial zones, approximately 60 percent of the total 1,181
or approximately a third were in the single family residential
zones and 210 in the multi family residential zomes.

The bulk of the single family land was in the RA and
the RBB Zoﬁés, With the exception of one 10~ang parcel
all of the multi family‘zoning Wgs‘for the low rise
housing. | |

in additipn there ﬁa8“127 acxes>of inéfitutional land
and approximatéiy 70 acres of busihéss,zoning.

| THE GQURI: Could the high rise be in any
residential? tﬁat‘is on appiication, approval by‘the'
planning boaédAO:’thé council?
| THE WITNESS: Yes.
| ,THE COURT: In other words,‘an appiication could
be méde say in the RBB for high rise? o :
THE WITNESS: That's my undetst#néing.

That'svmy uhderstaﬁding. ; |

“>-A  THE COURT: Afé.thefe any limitations on the

number of | high'xisg or the diétancé th@y may be apart .

 frdm each other?

.‘THE WITNESS:‘NO,'thete isn't,,they have, there




Mallach-direct o : 91

1 : . are certein specific buffer and area requirements.
- 2 THE COURT: That's what I meant by the
3 distance apart, what are the buffer requirements?
3 4 THE WITNESS: Well, the buildings must not
%, . | 5 be within 75 feet of a streetline and the distance
6 between each building must be over 40 feet and there
7 must be a buffer zone of 50 feet on side and rear ‘
8 property lines, between the, -any part of the lot to the
.9 sidewalk or service or building purposes in adjacent
10 lots. | |
11 MR, SEARING: Thank you Mr. Mal;ach.
12 || Q Now Mr. Mallach, what if any of the features

13 || you heve described have an effect on the provision of housing
‘,’14 for low and moderate persone?>
15| A Quite a number of these features heﬁe_such'an effect.
16 The,lthe provisions under which single family units may be
417 eonstructed'in the RAA Zone are extremely restrictive, the lot
18 || size of one aere approximately 150 foot frontage, floor
19u area, 1400 square fee£ are all far in excess of’miﬁimum
ZOJJ planningrequirements ) | | |
| . 21 The same is true of the RA Zone which is half acre,
22| 100 foot frontage, the RBB Zone which requires either half acte
- 23 7or quarter acre depending upon whether~or not sewer exists,

24 ,100 or 85 foot frontages and 1200 square foot floor areas.

25 The only residetial zone which approximates minus requirements




Mallach-direct | A 92

1 || for housing is the RB Zone, in most parts the‘zone which have
2 || sewer connections and that represents a rdatively small part
3 of the residential zoning.
4 The provisions for the apartments, the provision with
. 5 || particular regard to the high rise apartment is very broadly |
6 || discretionary. In other words therg’s no clear standards pror
2|| vided in the ordin#nce as to when the council should authotizF
‘8‘ use of this zoning provision and the language is very
9 | general and this can be 8o used to limit and select the type
10 of housing’that‘would be approved under this provision.
1 In addition thg'distribution of vacant- land by zone
12 | appears to be, to havé a potgntially gsignificant effect on the
13 " housing of low and mbdérate income people.
14 1' As T mentioned it before, approximately 60
}15: percent of the landarea that's vacant in the township is
416 zoned for 1ndustria1}u3és, less than 5 percent is sq»éoned
17 for multi‘family useé and of the roughly 1/3rd that'S‘ioned'
18 for single family only a very small smount, approximately
( 19 5 percent of the total.yacant.laﬁd‘is in the only éingle
| 20| family zone that meets thevteQUiréments of modest dwelling
2i ‘units.' | | |
: 'I’ ~£2 | Q Mr. Ma11ach; I'd like to draw.yOur attention
}23‘ yto P-105, if I might gnd ask you to expLaLn how the figures
‘ 24 you just‘telgﬁed relate to that exhibit? | o
‘ is A A comparison between the amount of land zoned for
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Q Does this municipality‘have a public housing
aithority?
'.A "Yes, sir.
| ”Q Have they built public housingé
A | They have been some public hbusing;
Q | I would like to draw your attention to

A There are a total of 160 units of public hpusing in the

vTownship of Edison.

:Av - 60 unita were built in 1959 or occupied in 1959

A OK, the 60 units from 1959yare-designated for faﬁilieé:‘
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residential purposes in the Towﬁship of Edison and the amount
of land zoned for industrial purposes by; compared to the lan
designaéed as being required by the Middlesex County Master
Plan show that that Township of Edison zoned more than twice
as much land, there's 209.7 percent of land for industrial
purposes as is projected to be needed by the Middleéex
County Planning Board and has zoned only 84.9 percent‘of the
land that is projected to be needed by the Middlesex County

Planning Board for residential purposes.

plaintiff's exhibit P-106.
How many units of public housing are shown in that

exhibit?

'Q ' When were they built?

and 100 units were occupied 1n 1963

Q' . And for whom are those units designated?
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of low income of the 100 units in 1963, 52 are deSignated

1
2| €for 'families of low income and 48 are designated for seoior
3 | citizens of low income.
4 Q Is there any other state or federal subsgidized
. 5| housing? | | |
6l A I believe there are two developments in the township under
‘the Section 236 program involve rental housing for moderate

-~

8 income families and senior citizens.

9 MR, SEARING° Your Honor we have no further
ol questions of Mr Mallach regarding this township.
1 | THE ﬁOURTi Mr. Winter, cross-examine.

12 MR WINTER:; ' Yes, }sir.

13 . o » :
el cROSS—EXAMmArIoN BY MR. WINTER:

‘15 - Q Mr Mallach, when you were retained by the
16 plaintiffs were ycu asked to limit your expertise in the |
17 study of the zoning ordinances of the municipalities of ‘
18 - Middlesex County, restricted to the perspective of the

19l -‘effect of those ordinances on housing only" '

] a0 A 1 wouldn t say exclusively that was certainly the
21 principal purpose but not, Vone can't analyze a zoning ordinan¢e
, . 22 H without lookiog at the other provisions as vgell», i :
f 23 - Q As an expe_rt'.admitted to testify on this subject |
24 before this court, do jou feel that it would be fair and

25 || proper to so orient your analysis of the zoning ordinance fr.o'ni
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the point of view of low and moderate housing thét all other
legitimate criteria should be cast asidé?
A I dont believe I've’engaged in the practice of that
nature, sir, 4 | v |

Q I‘didn'c accuse you of dding that, my duestion‘
was do you think it would be fair and proper to‘do s0?
A No. | - |

Q In your analysis of the Edison Zoning Ordinaﬁce
did you place the objectives of making oppottunity for low ah
moderate income housing in a perspective and in relationship -

to the other poor zoning criteria?

A To some degree.
Q Only to some degree?
A Yes, tb some degree. | |
| Q" Was it a small degree sir?
A i I'm not sure quite how one would distinguish
Q Well, would you describe the degree or

relationship between your orientation toward housing as a
major purpose and the rest of the legitimate zoning'criteria?
.‘, ﬁR. SEARING: Ybur’ano;:I object to
thislline of questioning, the purpose_and object
of the litigation is quite clear and T think the
import, impact of Mr. Mallach's testimony is also ‘

‘quite clear.‘

THE COWRT: T think it's difficult to ask him to
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attention to the other criteria when you were arriving at your

‘applying to other legitimate ends--

13 |

I A To the degree that I consider it necessary for the

; effect on housing without the best and neutral effect?

A ' Something to that effect. ) |

| Q  Well, is the way I stated it the essence of what|
‘you Saidé o |

A - Yes,
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evaluate between what he callg proper zoning objectives
Mr. Winter. And if they're proper and fair and taken

into account by him, it's difficult to say that one is
more proper or more fair, I don't think your question
is understandable.
Q Without, Mr. Mallach, without ascribing a relatiye

importance to the criteria what I'm getting at is did you pay

conclusions about the restrictiveness of the various

regulations in the ordinance as they, in the context of

MR SEARING' Your anor I m going to have to
ask Mr.‘thter to be more specific in terms of~-~
THE COURT: I think the questioﬁ‘is undérstandable,

‘you may answer the question,

type of analysis that I'm conducting, yes.
.Q Did ybu say under direct examination when you
were talking about all of the ordinances in generﬁl and none

of them in specifie that most ordinances haVe a negative
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1 Q Would you please define a neutral effect? |
Ll A The neutral effect that I referred to was where the
3 .pr0visions of the 6rdinance, the lot sizes, frontages and

| 4 so on and so forth were such that they did not restrict the

‘ . 5 provision of a wide variety of housing type and’ did not sub-
6 || stantially limit the‘feasibility of comnstructing all of the
7 different types of housing that the market place in the

8 population.demands.
9 Q '1'm not sure that I'uhaerstahd what you meant by
10 that any more now than beforé you answered that question.
11 - Let me put it another way, Mr. Mallach. |
12 ~ Were you trying to say that from the point of view of
13 housing no ordinance had a benefieial effect7,
4] A The conventional provisions I wouldn't argﬁe that it's
15 impossible to write provisions into a zoning ordinance that
16 'would have a beneficial effect. what I am saying is, what one
' 17 might call the conventional provisions in a zoning o:dinance
18 || ot sizeﬁ, frontages and 8o fo:th do not have a beneficial
19 effect on housing ptovision.
ZOJJ’ - Q  Now 1 enlarge thatquestion to include the broadeﬁ
21 - aspect of honest appraisal;of a zoning regulation}po 1np1ude i

the othet legitimate zoning criteria and objectives the goals

22
23 || °f a good zoning regulation.
24 Is health one of them?

25 A To the degree that it can: be effectivel} defined and




L= NS | &

~3

10
1
12
13
14
15
| 16

17

18

19
20

21

23

24 ||

25

Mallachfcross | 98

connected to land use characteristics.
Q Only to a degrée, sir?
THE COURT: He didn't say that.
A 1 said, I said to the, I'm sorry, I said to the degree

that health concerns can be reasonably defined and reasonably

connected to land use considerations.

Q Then let me be mbre specific for the'pquOse of
thisquestion. To the degree that cesspools heed‘a‘minimum
area offield of‘filtration‘so that you don't disease youi
neighborhood, is that a legitimate reason to have a lot size
of sufficient area so that the ceptic system wbrks?J 

| MR. SEARING: Your Homor I would have to
‘object, I think Mr. Winter is bringing forward,
line of questioning relating to his defenses rather

than to the scope of direct examination._ 

THE COURT°‘ I don't necessarily agree:with that
the: proofa have gone insofar about distinctions between
vproperties or lots with sewer and without sewer so you

may answer that.

A Yes.

Q Do you remember'the question sir?
THE COURT: The answer was yes.
- MR. WINTER: OK.

THE COURT-' That is a proper consideration.

Q Then I would be interested in you explaining yout
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" conclusion that in the two zones in Edison, excuse me, in thel
2 RBB Zone in Edison where if there is no sewer the lot size |
3 must be 20000 square feet, why do you feel notwithstanding--
4 si:rike that--withdraw thatquestion.
.‘ 5 Do you have expertise to know given a soil condition
6 in which water will percolate, what a minimum field or area
. ror a septic tank to work safely, what is the minimum area
 8 , requi:;ed? Do you know that? |
o ':A I have a general hnde‘rsf:anding of that area. |
‘10 Q I didn't ask whether you had a general idea in
| wy;:ur area of expertise, are you qualified to say under oath'
11: -whata minimum area is?
‘137 A ' In a general sense, specifically T' m not a soils
14 é.ngiﬁeer and cannot stag:e with s‘pe’cific}ity‘the conditions for
I speecific types of soils but I'm familiar with the literature
15 in a geﬁeral way . .‘ s
16 || . S
17 Q Mr. Mallach‘ prior to arriv:lng at your conclusion

18 that in an RBB Zone, where there is mo sewer, that it is
19 unreasonable to require a 20 000 foot lot i.n order to

e 20 acconmodate a workable safet septic system, did you confer

- . 21 || with such an expert?
‘ _ 22 || A I did not arrive at such a,conclusion, sir.
o 23 Q. My question is, before you arrived at a con-

\ 2 4 clusion that the RBB Zone, where there is no sewer is unduly

\ 25 || restrictive, did ymi confer with a soils expert or a sanitary.
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11| engineer to determinewhat the minimum gize of a septic}field '

2 {| should be?

3 A 1 repeat Mr. Winter, I did not arrive at:such a

4| conclusion, my reference was to the RBB Zone with sewer.
. | 5 Q I see. But you have no quarrel with it where

6| there is no sewer?

7' A Ihasmuch as the amount of land required to serve #

8|l septic system does vary and that there are soil conditions in
o || which 20,000 square feet may berequired I cannot, on the basis
10 of my information, deal with that d;rectly, it may or may not
11 bé a reasonablé”féquirgment,vin view of the septicsystéms.
12 | Q  Mr., Mallach if Irundéfstbod your general cestimﬁny
13 || you said that there were 5 categories of areas where zoning
”14 ordinances lent themselves to abuse by unneeessarily

15 restricting housing for low and moderate incomefamilies, 5
16 || categories in the zoning area; is that correct sir?
| 17l A I believe so. | | | |
1 18l Q And then you ha& a 6th category thatlent itself
i  19 to abuse but something other than a zoning ordinance.,l
_ 20 believe you said the lack of housing authorities, the lack of
 “|'? 2i ‘pursuing federal fund applications and in, and over zealous

subdivision requirementsfwere the 6th category.

22
23 _ Is that what you sald?
24 A Yes, generally speaking.

25 Q : Now for the purpose of this. question let's go
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1 to the last éategory which you divided into two parts.  1Is it|

your opinion that Edison is guilty of any of those practices?

| 2
| 3 ,A Well, it depends, leaving aside the question of the
| 4 subdivision ordinances which I believe were determined to be
} . s not at issue here-- |
| 6- Q Would you keep your voice up, Mr. Mallach.
7 A Leaving aside the éuestion of the subdivision ordinance#,
8 ~which I believe ﬁere determined to be not at issué here.‘v
N Q You believe what‘sif? |
10 A Were determined tb be}not a@ issue here.
. Q  OK. |
12 ’A The township of Edison has certainly done certain,fi"
i3 activities in the area of providing housing for low and |
14 m°dgrate income families but I'm not certain thagAit has done
s | all of the acgivities‘that may be feasible or regéfﬁabie. ,
16 Q - 1f you wefe to be toid that right now'the-‘

17 || housing authority of Edison is before the ﬁlanming'boardvéf
18 wanship'bf Edison with an application to bdild 864 units of
19 || low coSt‘subéidiZed housing, including but not 1im1ted to
26 224 single family homes, 240 apartments for senior citizens
. 21 ﬂ and -’400 town house apartments for low and moderate income
zzr{families would you say that that wa5~pretty well approachiﬁg‘
23 ‘the specific responsibility of the, that Edison should?

24 | A - Under which program, sir?

25 Q Well, is there such a thing as a, I'm not
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familiar with the application it has federal numbers to it,

1
2 maybe you can refresh my recollection.
3 A 2357 2367
4 Q | I'm not really sure, I don't, I don't know the
. 5 federal program nomenclature.
6 THE COURT: Assuming that there is such an
7 application, what would you say?
8 THE WITNESS: I would say it would be worth
9 - conéidering seriously, I would say‘to determine whether
' 10 o this was, you know, the degree of responsibilityar need| -
‘11' N f or whatever would require more detailed study but it
12 : wbuld certainly be worth taking into consideration.
13 Q I'@ asking this question in context with your

,14 "6th cétegqry ﬁhich has nothingvto do with zoning,‘would, and
15 ﬁhatui'm reall& asking is, is it your opinion, if’this'be'truf
,16‘ “what you.found and what I've told you, if this be true that
‘17 Edison is not guiltyxof‘unduiy restricting moderate and low

18 cost‘housinglin~the 6th category?

191 A Possibly. ' o

20 | : Q ' Let's go to:your'firSt‘cﬁ:égory, you said that
"‘ 21‘ first categcry}wés the prbhibiti&ﬁ 6f uses or novprov;sibns for

‘23 Is it your'apinion that the Edison zoning ordinance that

24 (| YOU teStified‘about is‘Offensive to 1egitimate objectives in

25 || your category one?
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1l A The area in which uses are prohibited, in other words,

2 || they're nonconforming, that of mobile home and mobile home

% 3 parks.
‘ 4 Q OK, sir, let's stop there for a moment.
‘I’ 5| You manifested an awareness thatEdison does have some mobile
6 || homes?
7 A That's correct. " | |
8 Q 1s it‘fair‘to~say that you, your information with

o|| regard to them is not precise?:

10 A It 1is not‘precise, ”
11 Q - Will you assume for the purpose of this qUesﬁibn
12 | that the Towhship of Edison presently:has within its boundaries
13 || 5 trailex éourts,'mbbile home parks,:égll them what you ﬁill, |
14 containing a total of 285 trailer pad3 or spaces.’ Assuﬁg v'
1s further that of the available 285 tréiié?‘paﬁs or spaces
16 therg dre 29 vacancies as of last week. iSir,;given'this‘
17 set of facts would you say that Edison has faiie& toimeet its
18 obligation in thg apcomm¢dation of @obile ho@es?
wl & 1'd say'thé facts were, 1end themselvgs to a number of
20 l’interptetatiqns. First,*ih the wanship of Edisop,‘in thé
5, || Township of Edison there atefapptgximaﬁely 20,000 dwelling
|  23 | - Q 20,000 what sit?"‘ |
24' A waelling_uﬁits, accbrding to, there were 19,000 and

f~25 something accordihg to the 1970 census sd it's eertaiﬁly
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indicative of a demand or an absence of demaﬁd; So that in
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over 20,000 today. So that mobile homes make upslightly mor
than 1 percent of the number of dwelling units in the Towﬁsh'p
of Edison.

So on this basis oﬁe could not argue necessarily the
Township of Edison was overwhelmed with mobile homes, leavihg
aside the issue as to whether the Township of Edison should
have additional ones or if so, how many, the first point
I'm making 1s that there is certainly no‘caséihefé<ovef~
whel>ming case on the basis of this data that the Tbﬁnshib of
Edison has, is overwhelmed by mobile homes or has as,many'or
more mobile homes than it may need. |

The second point with regard to the 29 vacant mbbile'
home pads.
| Now, that is roughly 10 percent of the-total number of
pads available and it's certainly a high percentage. The
question is why and this is the real 1ssué for which you wouiL .
have to look §t the pads themselves and the parks'gnd the
condition of the parks and the mobile, the‘pads ﬁay Ee vacant
because the Quaiity, the size, the level of ﬁainténance_and
the features of the mobile home parks:in Wﬁich they‘re locateq
is substandard., If that's the casé and I don't know whether
it is or not, it's strictly hypotheﬁical, then the‘latge‘

number of vacancies in the mobile home parks‘woﬁld_not be

other words,-~
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1 Q Excuse me, without adding the facts of the

5 | hypothetical that you added, would you concede that given a
3 | reasonable operation for the ‘10 percent vacancy factor
4 you've got a superabundance of mobile home pads, don't you?
. 5 A Not necessarily.
6 Q Still not necessarily?
9 A  No. |
8 | There are many reasons why you could have a large

s number of vacancies in a mobile home park and, without |
i o adding anythitig to the originsal hypotheticél I would have to
, 11' atate;‘the vacancy rate in it would not be meaningful.

' 12 | Q  And m:. Mallach against the pbssibility that
13 there is no extraneous fact to add to the hypothetical

‘14 would you still argue that a 10 percent vacancy factor is a

15 large vacancy factor'which would indicate that there's
o 16 | plenty of mobile home spéc;e in the Township of Edison?
17 A No. |
' 18 - Q You still woﬁldn't concede that,
19l oK, let' s not belabor it. |
- 20 f_l Now, you've already testiﬂed on yaur point t:wo that
4 | ‘21 ?' ‘you_feel that the standards A,‘of. ‘de,velopment in the 'Townshj.p‘ of :
. . :‘Edisoq aﬁre Atoo high and that they ‘exe‘e'eyvd thev plausible a;x’d '
23' justifiable reasons for health and safety, with the possible |
24 éxcéption of the nqnsewered' ;oté. ’
25 | " Do we agree on that?
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| 11l A And with the -p'ossible exception of the RB Zone.
2 Q OK. Thank you sir.
3 So let's go on to your third classification, you said
4 that thethird classification with restrictidns such as

C 5| limiting the number of bedrooms~-does the Edison zoning ordinrmce

6 || limit the number of bedrooms? |
2 A It does not limit the number of bedrooms.
8 ‘ Q So Ediéon is not guilty of yoﬁr area three

° ob jections?

ol A Well, to a minor degree. |
11 | Q Does it pain you to cbnc_evde == let me finish
4 Question-- | | R
13 THE“ COURT: You don t need‘to answer that.
14 " 'I'I-IE WITNESS : NQ, the--
15 THE GOURT' There are other restrictiong--
| 16 excuse me -- there are other restrictions on multi
1'7 family housing which you thirk tend to inhibit low and
18 | (mo.derate income" ' i |
19 | : A 'ms. WITNESS- Again; even théugh it's a minor
| 20 feature as I've argued 1n other cases that I've used
' 21 | | examples, the{_their restrigtions of multi family housé.‘
. 22 H' o :top,‘ :ln thié case 3 acre lots and 200 f}odkt vfrontages‘-
23 s a r_estriction.‘ .. | _
24 :TH‘E‘. COURT: Do yog have‘ any q;:arrel with the

25 densi*t'y' 1imitations?
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THE WITNESS: The density limitations are
adequate.

THE COURT: How about the parking umit
limitations?

THE WITNESS: I would say as a general rule
the parking is adequate.

THE‘COURT: So the only, the only question
would be as to the minimum lot size and the minimun
frontage? |

THE WITNESS: In the low rise apartments,
yes, sir. W

" THE COURT: All right.

Q Lastly then I 11 be through
| You said that, I don t know how to characterize this

1n‘onefword but you geem to have an objection to fit within~

were too scattered, in your opinion, to mske it conducive

to development for low and moderate income housing
Did you say that sir7' If vou didn t I'll just~-
AV I ‘don't believe I said that, no. - | -
{e} ) Q; | Ithink what you said I w&nt to clear this up tha

[Pthe distribution of vacant 1and had an adversa effect on, I

can t face it as well as,you‘did--

A Tl point was not that zonés were scattered in terms of

your 5th category that thete‘were zones thrdughout Edison thaty

n .

the diétribution'was with regardwto the, what appears to be
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industrial uses, you know, on the one hand and for more

lend special reasons for certain types of zoﬁing?

|| courses along one of Edisan ] boundaries 1s channelized

‘the vicinity of the Raritan Arsenal?,'
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a disproportion in the amount of land zoned for, well for

expensive and more restrictive residential use on the’other,
versus those uges that are rélevant to low and moderate
income housing leads.

Q  I'm glad that I cleared that up. You are not
saying that’Edison did something with regard to design, to thp

design of its zoning map which splits up vacant lands?

A No.
Q So that it would--
A 1 was referring to Strictlyyque8ti°né>of quantity rather

than location.
- Q - 0K, I'll be through in a minute.
‘, Do you allow that there are certain physical features,

geographical features and improvement in an area that would

A YEs.

Q Are you aware that the Raritan River, as it

and is being deepened and qualifies as a deep water pcrt in

A I'm familiar with that.
Q  What used to be the Raritan Arsenal?

A Yeah.

- Q Would that in"your opinion, Mr. Maliach, be a
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1 special reason to zone what's now known as the Raritan
2 Center and the lands along the Raritan, along the deep water

3 channel to take advantage of the industrial, the

industrialization and the availability of shipping to come right

up to the area?

& n a

A To a degree it would be one factor.

THE COURT: It is a factor?

7

sl | THE WITNESS: It is a factor.

9 _; Q |  ,Is it an importantifactof, sit?~

10 A That would depend on}the other factors, it--

11 - Q What otﬁer £a¢tors? |
12 A It, the amount of, ﬁhanamoun; of land zoned for

13 industrial use been based oﬁ, not onlyVOn the factors that are

'cqnducivé to industfial use but on the demand for other kinds

14 , .
| s of land uses as well, housing, particularly.
16 Q You need a deep water port for housing,
|| Mr. Mallach? | |
17| o
A Well, you don't need a deep water port for housing as a

18
19 generalruie;,nr.'Winter,fdr,example one issue that, the‘Quest*on

20 is,~how much land around and‘beyond and behind the deep water

. 21 ‘port one zomes for 1ndustry would be the 1sSu¢.
22' - Q Well, I would agree that that's a question bup
| 23| T don't think that that's what you said - initially.

24| A - I'm saying--
250

THE COURT: Excuse me but without going at
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L length you're admitting that this is a factor?
2 THE WITNESS: Certainly.
3 THE COURT: Which, by itself favors zoning for
4 indust:y?
. sl THE WITNESS: Yes.
6 THE COURT: All right.
7 Q Thank you.
8 I would put the same question to you‘with'tegard to
9 railroads. Are you aware‘that Edison Towhship is criss-crossed
10 by three major railroads?
11 A I didn't know it was three but I knew there was quite a
few.
12 o :
13 Q ~ Yes, there are three, Is the fact that Edison
'14 is served by three major railroads a factor, an important
' s factor that would justify an unusually lrge allocation of
16 land to industry? |
|| A I doubt {it.
17
18 Q You don't believe so?
19 A Not uﬁusually large, no.
- 20 Q- Are:yqu aware of the highway heﬁwofk that
; - 21“ éoufsesithtough the Township of Edison as well as the
. 22 Garden State Parkway which misses it by just a couple of
| féet? | | -
23 ; S
A Yes, I am,’
24 | o
25 Q Are you aware that it's = served by more than
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1l 7 miles of the New Jersey Turnpike?

210 A Again, i'm not aware of the quantities but I'm aware that
| 3|| it's served by the New Jersey Turnpike.
4 Q | Almost 9 miles of U.S. Route 1, that these two
| . 5| major roads are joined with 287 and 4407
‘ 6!l A Yes.
2 Q Do you agree thatthese major highway arteries?
é A They are major highway arteries, |
9  ' Q - In your opinion, is this a factor that would justify

10l 8 larger than normal allocation of land in the industrial
11 anes? ,

2l A In and of themselves I would say they would just:ify 1t,
13l I think certainly these are all factors that would be taken

:lnto consideration in zoning.

14 ,

| 15 | Q Lastly, Mr. ,Mallach, when were you retaingd

|l by the plataetessr -

17 A I bel:leve‘ I-;- | |

18 MR, SEARI_NG: I object your Honor,r that qu@stién

19“ | . has been covered on éross-—examinvation’ during voir

| o dtee. - | |

L 21 “ o m COURT: T think it was on voir dire, |
| . 22 | Mr. Winter. , o 1

23 o WINTER. I don t recollect, I don t know how :I.l':
| 24 || _~ could be harmful why the plaintiffs would be sensitive

25|  about the d_at'e ofk hi_s;hiringa
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1 ‘ - THE COURT: All right.
2l A Early in December.
| 3 Q Of what year, sir? A 1975.
4 Q | Notwithstanding that Mr. Mallach, your, the
. 5 || exhibit that you testified to on direct examination, P-105
6|l in evidence is based upon work that's done by the Middlesex

County Planning Board and also based on 1nformation contained

<

8 in your exhibit 104, I believe it is--yes--and 104 tells us

oli that all of t:he information and data that these people used
10 and presumably yourself, was based on an Edison Township

11 zoning ordinance dated March 30, 1970. Now you have Exhibit
| 12 P-116 in front of you, would you be good enough to turn to th’é,v
13 || last page, please. o : | o |
14 : Do you see under tﬁe word attesi:’, Aft;htix J . 'ruckeﬂr’, would -
15 || you reéd that senience" | |
161l A "Adopted by the municipal council on December 27th 1972
17 and approved by the mayor on December 28th, 1972."
18l Q »‘_.Notwithst’_‘emding that, Mr. Mallach--strike that--
19 | ‘did you know}that the ordingn_ce which was recently placed in
20|| evidence this mom‘ihn}g or excuse me yesterday was the result of

21 {t a master plan, a major review of the zoning of the

22 mun:lcipality’? B
23 A I would like to think 80.
24 ‘ Q You wouldn t be surprised if 1 told you that

25 || were the fact?
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L A No.
2 Q But when all the studies were made nobody, nobody
3 looked at Edison's '72 ordinance, did they?
4 A I looked at the Edison '72 ordinance, all of my
5 analysis of Edison is based on the f72 ordinance.
6 MR. WINTER: 1 have‘no further questions.
2 THE COURT: All right, Mr. Searing. |
8 MR. SEARING: Your Honor, I have a series of,
o I have a, two series of documents tofintroduce’ér--
o © THE COURT: P-119 and P-120 for identification.
(Documents received and marked P-119 and
i:‘ P=120 for identification.) |
13 v : . L
14| ALAN | MALLACH | ~continued.
15 || DIRECT EXAMINATION BY MR, SEARING: | '4
16 Q Mr. Eallach, I show’you P-119 and ask_y&u to
17|l 1dentify ie, pléase.‘ | |
is"A  It's a document entitled zoning ordinance 6f the BorougL
19 | of Hemetta. B | |
20 Q I ask you to identify P-120 please.
21ﬂ A P-120 is a summary of zoning ordinance provisions éf g'
,22Nﬁhe Borough of:Helmetta prepared by me. |
zjk;;, | ~ MR. SEARING: Your Honor I would like to mové}
24 " these into evidence,atythis time.. |
A 25" (Whereupon legai argument wasiheardfby the court))
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(Whereupon documents P-119 and P-120 heretofore

mérked for identification now marked in evidence.)

Q Mr. Mallach, would you describe for us please the
principal features of this zoning ordinance?

A The Borough of Helmetta zoning ordinance contains 3
zones, single family residential zone, a business zone and an
industrial zone.

In the singleAfamily residential zonme the minimal
frontage 18 150 feet and the minimum lot depth is 150 feet,
resulting in.a.minimumblot,size of 22,500 feet or slightly
overkhalf'én acre. Even though it's not specified‘ag such in :
the body of the ordinance,‘thevqinimum floor area for dwelling
units is 1000 square feet. | |

”The business_zoning includes general languége permitting

residential uses of single fam_ily homes in this case on iots

The language ih the industrial zone is unclear and it, I
suspect it could be read either to includeror exclude
res;dential\uses}  Apartments andfmobile homes are noﬁ, are
noﬁ provided for in‘the 6rdinancé. According to the data ‘
provided by thé‘department of community affalrs on vacant
and,developéble land there are 32 ﬁcres available in the
Single'family zdné #nd there are 26 acres available in the
tndustfial zone-for‘é‘tbtal df'58;vacaﬁt and’avai1ab1e |

acres.
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'Q  Thank you Mr. Mallach. |
Now what if any of the features you have described have
"an effect on the‘provision'of housing for low and moderate
income persons? |

MR. PLACHNER: Your Honor, I would object to
the question, what would have an effect, Ithink the
question here and at issue is would it have an adverse
effect, anything will have an effect I Suppose.

"THE COURT: You h#ve framed the question with
reference to othgr municipalities in terms of an un-
favorable or adﬁérsely affeéting.

MR. %EARfNG:  411”f1ght. | |
THE QOURT: iq‘fhat'theﬂquestion you wish to
ask? = o | |

'MR. SEARiNG: Yes, it is; yéé;'it:is.
THE-COURT:‘ All;:ight;,do you understand
| THE WITNESS: Yes, sir.
THE COURT: ALl right.
A f' Thefe are ajnuﬁéef éf featﬁres in'this‘o:dinanée,

one, the ordinance prohibits multi family dwellings and,mobilq

homes . Thése»are bbth housing types of some’impottance in
meeting low and'moderafe income housing needs.

,Seonnﬂly, in fhe residéntial zone of the Township tﬁe

lot size requirement, the frontage requirements and the flog

r
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) area requirements are all greater than are reasonable
2 || minimums for these characteristics. There are no residential
3 || Zzones in the borough which provide for modest lots, floor areas
4 or frontages. |
® 5 Finally, roughly half of the land in the area of the
6v borough is zoned for industrial purposes which is most likely
21 ™ excessive amount ofzoning for industrial purposes and the

g | limitation on the amount of residential development that's

9 possible.

10 Q Does this municipality have a public hbusi,ng~
| authority? | :
11 o

12 A ’No, 1t-:does not .

13 MR. SEARING: Your Honor if I may have one

Al minute. |

14
s Your Honor we have no further questionms.
16 THE COURT: Cross-exanine, Mr. Plechmer.
17

18 | CROSS-EXAMINATION BY MR. PLECHNER:

.19 | | Q Mr.‘Mallack, have you e‘vfer,k been in vl-le'_lmetta?
. 20 A  Yes. . " " |
.f © 21 .‘ Q. Have ydu ifiriveﬁ”’arom}d t.:he; town aﬁd seen the town?
A e L
23| .Q ,Kind‘ Qf a small town, isn't ie?
24| A ?es . - | "

25 | Q '}‘And in your general testimony you"listed the varijous
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criterias that you thought had negative impact, prohibition
of certain types of housing items raising costs, bedroom
restrictions, now distribution of vacant land and extremely
broad discretionary provisions.

Don't you think there are times, necessities for some

of these items?

A THere may be necessities from tiﬁe for certain of these
i:emg, I doubt very much that there are situations where there
,nedeséity for aﬁ ordinance which is devoted largely to such
érovisions and mdkes no pgrallel pfovision for housing

nééds. o

Q  Now, let's go into Helmetta. What do you con-

,_sider, you said that you feel'that'the lot sizes inHelmetta,

I think the smallest residential lot size you were able to ;
find- in the ordinance, 100 by 100 Is that correct?z
A In the business zone, that's correct

Q Yes, business zone incidentally consists of

most of Main Street, doesn't it? T

A Not to the best of my knowledge, I have not seen a
zoning map. | "

Q‘ - And--
.A | Not provided to us,
o Q ' I’see. You have beenvin Helmetta, haven t
you? o | | |

A f Yes.




N n s W L

-3

10

11
12

13

14

15

16

17

18

- 19

20

21

22
23

24

25

Mallach-eross 118

Q You're familiar with Main Sfreet?
A I'm familiar with Main Street.

Q - It's a business zone, right?
A Well, I do not know to my knowledge that it's a business
zone. |

Q Well, let's assume for the moment it's a

‘business zone, how much business is on Main Street in

Helmetta?
A Relativeiy little.
Q . There's ohe store, isn't there?
A A general Store, I(&on’t remember any other stores.
QI think that's the business, there's a gas

‘station down one end 6f fownatbo; iS’that:correct?
A I'11l take your wbrd for it, i doh't remember the gas
station specifically._‘i’

Q And most 6f Main Street is fesidences, isn't 1it,
at least on the one side of the street, the other side you've

got a factor, is that correct?

A That's correct.
Q And yod‘ve}got‘soﬁg churches, you'ﬁe gdt a
| school, you've got a municipal‘building and afpoét‘off;ce, isn't
e(ﬁhat corréct? ﬂ  | S | -
A That's correct., |
‘Q " We even have a phbne‘bOOth on‘Main Street,‘iS'that

right, only phone booth in town?
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THE COURT: Well, if you know, say 1f you

don't.
A I do not have personal knowledge of the phone booth.
- Q Now Mr. Mallach, that's suitable for residences,

isn't it, Main Street in Helmetta, nothihg wrong with
zoﬁing that for residences? |
A By:and 1arge, yes.

_Qy , “Now, what size lot do you consider to be an
apprdpiiai:e size lot for Helmetta?
A I wouldn't véhture to suggest a speéific appropriate
size lot for Helme‘;“t'a. B |

'Q fa”’ Wé11 ;dﬁ'feél th@tgﬁhe 1ot size‘in_the ordinance
are inapéropriate;uis théf!cokrgct?;»
A I#fguggésfs,Ayés‘ that'sfqor:ect.

Q ‘SQ YOu must have i@lmind something’that would‘bé

~appropriate don't you?

A In relative terms, yes.
QJ ) OK,'in realtive terms, what would be appropriate
A Well, what I stated specifically was that the lot

siée in the residential zone is not appropriate, is‘éxcessivé’,
'I would ééy as a ganéral statement I believethat for the

pfoduCtioﬁ‘of modest QOusing, while mainﬁaining reésonable

staﬁdérds, lot sizes between 5 and 10;000 square feet are

réasonable, ball pafk s grea 1f you will.

Q. For Helmetta? A I believe the
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specific size for Helmetta was, should involve somewhat

1
5 more scrutiny that I've done up to this point but I would
s Say most probably, yes.
4 Q But you don't know?
. | si A Not specifically,
6 | Q Do you know'f;hat there 1is no sewer and no:
7 water in the Borough of Helmetta?
8ii A I'm aware of that. , |
ol Q And do you know that Helmetta is a, basically on

10 | low swampy land? ' |
11| A I do not know't;hot the entire boi'oﬁgh is. o
“12 Q Well, -ihe onev sid”e of the borough is bordef:ed
13 by Manala‘pan Cregk,‘}- is it oot? | | ‘-
14 A , Ye’s‘,. | | | o _
;; *15» Q  And tho othor side hasjw‘ha.t", 'befo:e itwas
16| drained was Helmetta Pond, does it not?
17‘ A 1 do not know. : , | | |
18| . Q As a matter of fact a 1arge portion of the borou*h |
19 :ls an importam: acquifer, isn t. it? . o | |
20| A That was asserted by the borough, I do not know that; to

. 21 ﬁ my knowledge. |

2; : Q- Did ‘you study the master plan ofthe borough?
\‘} | 24" - Q You st:udy any maps on the borough in the county

- 25| planning board? B A No I did not.
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1 Q Study of any of the applications for grants of
1‘ 2 money to purchage 170 some acres from the Borough of

Helmetta for a park in Middlesex County?

3
- 4|l A I'm familiar with the application but I did not study
C ] 5|| 1t specifically.
6 Q Wasn't part of the basis of that acquisition to
}7‘ p:otect'the wetlands that were being taken?
8 A - T do not know.
o Q Now if all of what I said is true and, do you
ol still thiﬁk that 60 by 100 or 5000 square foot lots would be |
1 apperriate-in}the Borbugh bf Helmetta? : |
izl A I believe‘perhaps one consideration should befthe

13 provision of a sewer system to facilitate those lots.

1l 'Q. o And without sewer and without water it would
.15 present a health hazard to build ¢n small 1ots, wouldn't it?,“
‘16 ,A It may. o
‘17 Q ‘: And tn fact isn't that a problem in the only
18 _Ydevelopment in Hclmetta, Bakerville, are you familiar
19’ with Baketville? |
ol A ;‘I'kqow vaguely what it is, Ifm‘notAfémi;iarvwich the
| | . 211 specific ci:cu&stances‘of’that'dgve}opment. | |
| . 53" Q- And thos"g“ajre 7’5 by 10‘0.foot lots, ,aren"ﬁ
23| they? | | |
'24~'A R do not know.

25 Q Now sir, you' say Hclmetta does not have |
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1| a housing authority, think Helmetta can afford a housing
2 authority? A I don't see why not.
3 Q 'Well, let's look into it. Incidentally,
4 || you are the author of this}paper that's marked DD-1 for
. 5 identificétion, are you not, sir?
| 6| A That's correct.
‘7 | Q - I wopde:‘if you‘could.teil us where it was publilshed
8|l then? | | ) |
ol A It hasn't been published YEt, it's the text of, it's |

1o || the text of :emaiks given at a program at the Rutgers Newark
11|| Law School which is scheduled to be published later this
12 yéar. N - | )
13 Q B séé; Now Page 5 of that in'discuééing the

i4 ' case of é-cofpora&idn,vfhé Townéhip of Mbntgomery‘you state

15 || in part, the tract 1n Question is located in Somerset County
 i6, vand then you go, go on to say, to believe that 1ow and
17 'moderate income housing will come into being in large numbers
18 || in such #n*atea.dnd there you're talking about the‘wcuith

19 || of the area, without explicit provision for housing by the

20_H municipality is to believe in fairies, is that correct?
. | 21r A That 8 correct. . |
i ’ 22?# ; Q Now in Helmetta, I don't know as ve ‘believe in

23 || fairies, we don't exclude them but don't think the*same =l

24 || thing could be said of Helmetta that, to believe that low and

25 || income housing could come into being in large numbers without
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help from somewhere outside of the municipality would be to
believe in fairies?

A Yes and no. I think that's a more complicated question
than can be answered straightforwardly. 1In the article with
particular reference to the Taberna vs. Montgomery case, We
are dealing with a tract which was of an unﬁsual demand

qualities and the issue in question was that because of the

nature of the characteristics of this tract, this location in|

this community that the zoning was not, could not be the

entire meahs of providing low and moderate income houqing neehs.

In the case of Helmetta there is a possibility, there may be |

possibilities that if the zoning were appropriate, mb:e"L
modest housing, single or‘multi family ebﬁld be con#trucfed
in the Borough of Helmetta, certainly there's no queétion thai
the availability of outside subsidiaries would increase the |
feasibility of that, would make that kind of hoﬁsing
acéessiblé to more people and sb on. But it would not
necessarily be a sinequanon. | |

Q Do you think that the Borough of Helmetta could

afford to creat a housingrauthority?,

A I've said that I know of no reason why not.
Q How about financially, mohey?,
A The cost, the direct costs to the Borough beHelmettd

in creating a Housing authority would not be’gréat.

Q Let's take a look at the Borough of Helmetta. Are

L]
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you familiar with the exhibit that was marked in evidence as
- P-50A7
A I'm generally familiat with it.

Q Could you turn to Page 1 of that exhibit.
Now calling your attention to the population figures for the
Borough of Helmetta, it shows the Borough of Helmetta with a

population of 955; 13 that correct?

A That's correct,
Q OK then. Can we turn to Page 17 of that
document

Now on Page 17 it shows that the Borough of Hélmetta.

has a total of 301 housing units " of which 276 are single

family and 25 are multi families; is that correct?.

A By the definition multi family is 2 or more units. -
| Q That 8 your definition,is it not? |
A  I believe it was Mr. Sullivan's definition.

THE COURT: It s the definition you re
1acoepting too, isn t it?
' THE WITNESS: I think it is, yes.
o THE COURT~ All'right. o

: . Q It s 276 one, 25 multi right’
o ‘ LQ :;f I then call your attention to Page 18 and thatf

shows - for the Borough of Helmeua that 193 units ‘are owner-

occupied and 101 units are rentex-oocupied is that correct?
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A Correct.

Q That's a rather substantial percentage of rentert+:

occupied in a small town, isn't it?
A No, it's about average.

Q About average., We turn to Page 26 and that
gives the value of housing and it shoﬁs 180 homes in the
Borough of Helmetta.

ow if you would calculate sir, I wonder if you could

‘tell us how many ‘homes at a value of under $25,000 in the

Borough of Helmetta?
A 1 think it's about, it's 155,
“Qh ' That 8 correct, 155.

Nﬁw how many homes had a value of over $25,000 in the

Borough of Helmetta?

A ‘vzs;
' -Qv So the vast majority were in the lower priced
oaoegory; is that correct? | |
A That's correct.
Q 14 would also call your attention now to Page 32

of this document and gives an average value for a home in the

‘Borough of Helmetta of $19,443; is that correct?

A That's correct.

Q That is the loest aVerage home value in the entir

Gounty of Middlesex, is that correct?

A ThatHS'correct.'
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Q That is substantially below the home average, home

i ' wlue in the City of New‘Bruns'w'i.ck or the City of Perth Amboy; |

: is that correct?
| 4|l A Not substantially below, slightly below.
’ . ’ 5 | Q Well, what's the City of New Brumswick average?

6 A $21,331. |

? Q | And the City of Perth Amboy?

sl A $20,590. | |

9 Q And the Borouéh of He}métta?

ol A $19,443. | |

11 | Q - Quite a bit below for an average, isn't it?

12 || A No, slightly below for an average.

>L;13i - Q 1 call your‘- attention to Pa_gé 27 and this re_ntér--

14 occupled housingand the the rents charged, does | it not?
15l A That's correct. | |

16 Q Could you tel‘l‘ us andw’ that ‘li'sts a total of

171 99 units , I'11 give you some time if you want to do the

18 | arithnet ic.

“19 A That's correct. |
: ‘ 26 : - Q ‘Now of those 99 units how many of t:hem were rem:*d
. o 21 || for under $100 a month‘? |
R - | .
i, . 23 3 Q . l’tetty 'sﬁbstantial num'ber, isn't ie?
| 24 || A | It 8 a large proportion, yes.- |

25 , qQ And to continue, 11 rented between 100 and 149 :
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is that correct? A Correct.’
Q | And only 6 out of the 99 rented at over $150?
A | That's correct. |
Q  And 3, there was no cash value as to rénted out;

is that correct?

Q Would you turn to Page 33 ndw, that page gives‘

you the average‘monthly rent of renter-occupied‘hOusing, 1970,

does it not? A That's correct.

Q What was the average for the Borough of Hblmetta!r
A $69 a month. |

Q That's by far the lowest in the entire'coﬁnty,
isn't 1t?"‘
A Yes, it is.

- In this case the distinction is substantial

Q The next lowest is what town? Call yar attenti¢n

to Carteret.

and Perth Amboy7
A New Brunswick is $119 and Perth Amboy is $100

Q  So Helmetta is not much more than half of New

Bruns‘wick,‘ for instance; is that correct?
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A ‘Roughly, yes.

. q Oh, incidentally, I don't think I asked you,
on Page 1, though, where it gave the total population of
Helmetta that makes Helmetta the smallest in the county, does
it not?
A That's correct.

Q  So wo’know from these figures that Helmetta isg
tﬁe‘smallest town in the county, is that correct and you know
of.your own knowledge‘that iand area,'it's the smallest as
‘well,"om I correct? |
A Believe so, yes.

kQ "~ It has the lowest value per homé’of aﬁy town‘infthe
cooﬂty‘on‘siogle‘fomily homes»owner-occupied;’isZthat correct?

A ‘o“That'g correct.,
.Q ; V;It,has by far the loweot rental on any,renﬁal
unit in>the~county; is thot cor:ooo?
A" Lowost average rental, yes.

Q_ ~ Now, incidontally,vl'd like theh like,yoﬁ~to turn
to Page 38 and give us the average, the mean and the median
per family income for families in the Borough of Hblmetta.

A Borough of Hblmetta, the mean income is $10, 365
this is 1970 and the median.was $10 168
| 4Q ' Now the mean income for the Borough of Helmetta is
the lowest in the county, is it mt? |
A That's correct. |
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. Q And the median income is the thiid lowest in thel
5 county, is that correct, for families?
3 A That's correct.
4 Q And for unrelated persons, could you give us the
‘ . 5 || flgures there, there are 66 unrelated individuals; is that
l 6|l correct? |
21 A The mean is $29436 and the median is $2,260.
sll Q | Again tﬁe'mean 1§ the\lbweét in the county; is -
g that correct? B A That 's cOErect;
10 Q And is substantially'loﬁef than any other mean
11 income in the county; is that correct? | | |
'12 A With the exception of New,BrﬁﬁSwick.;
13 . Q OK. Wha;‘s New Brunswick?
W A $2.807. T |
15 Q So thatfsAeveﬁ $400}é year'ﬁqre,ris'ic'not?
w6l A Roughly. o
o | 17 ’ Q And the median income is the third lowest; is
J‘ 18 that correct?
| - 19 A That's correct. |
. ;,20‘>7 Q. L And is in fact 1ower than the City of Perhh
? | :ZI;H‘Amboy, is that correct’ o A That 8 correct.
t . ' 22‘”’ o Q Now '_s‘ir,‘takingzinﬁo c’onsi&ervation all these :
23 - facts that‘we now knoﬁ'about the Borough bvaelmetta,
24| do you still think the Borough of Helmetta could afford to |
25‘ build housing, substantial housing and create a public housi?g
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1 authority? A Certainly or certainly no more or
2 less reason than prior to the presentation of these
3 statistics,
| 4| Q In other words, you don't think that the financilal
. 5| capacity of a town has anything to do with its ability to
6|l create housing?
24 A I think there's a factor, I don't think the cost involved

8|l in creating a public housing authority are such that they reﬂlly

o|| have a bearing on the financial capacity of the town.

10l Q  What did you think the costs are for building
11‘ that housing authority?
12 A The costs associated with: creating a public housing

13 authority are generally nominal ones, the cost of the ‘housing|
14 is covered entirely by the federal government.
15 - | Q . What about the cost of the employees?
16 A | The cost of operation,‘the employees are the people
17| involved in opérattng and maintaining the housing and those
18 || costs can bégenerally absorbed from the rental of the
19 houSiﬁg units.
20 - Q What about the cost of the land and the tax
~21 ; abateﬁents? | | ‘ - ” |

22 ’A The cost .of the land is an 111egib1e cost for the

‘,23 "~ federal assistance, the cost, the tax abatements as such have .

24 || MO cost, they don't represent a digect}payment by the

- 25 || municipality.
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Q They représent 8 réduction in income in the
municipality, do they not?
A They represent a reduction from what the hypothetical
income would Se, if there’were no tax abatements.

Q In other words, if they are taken off, the town'*’
getting less income than it did,befo?e? |
A No, it's,no; less income because the point is that this
development ﬁhat we're,:thé hypothetical public housing
development would, did not, would not exist, except for the
tax abatement so there would be no income in the alternative.

Q I don't think I understand that.

partial taxﬁabatemenfié a éonditioﬁ of getting the fedefal
funds that those units. would not exist if the municipality had
not granted the partial tax abatment.

Q But the,land“would exist and would pay taxes,
right? |
A Yes, the order are that the amount, the municipality
would recelve under tax abatements,would still be cqnsiderably
greater than the'amounp the municipality reéeivés previousiy
frd@'the~tawk1and.: | ’ '.: | : |

| TﬁE COURT§ 1Cour£;wil1’reqéss at this
time. o o o

(After'a‘brief,recess'the t;ial‘continued.)

THE 'COURT : Yes, you‘have aﬁythitg'_’furth'er on .
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‘ ) cro‘ss's? |
5 MR. PLECHNER: Quite a bit, your Homor,
| 3 .
4 (Whereupon a legal argument was heard by
@ 5 the court.)
6 Q - Mr. Mallach, how many units would you place in
7 the Borough of Helmetta? | -
. © MR. SEARING: Your Honor, h_g_d;d not ﬂtelsti.fy-
° as to any fair share plans. - | | |
10  THE COURT: The objection is sustained.
11 Q Mr. Mallach is there a need for a public housin#}l_‘
12 authority in every municipality? |
13 A I think, without going go far as to say there is need |
.14' 1 would argue that there should be a presumption that: it would
. 15 be needed unless the municipality can demon’strat’evt_hgt .g:hg |
: 16 qeeds, that it would meet can be adequately me’t‘ thrni;gh’ot;he‘r
17 means. | ‘
18 Q Are there funds available to place a public
| 19 | housing authority with low cost hausing in every t:own, hamlet
%‘ i 20 in the‘sta’t_:e?‘ o | |
| . ‘ 21 rJ MR. SEARII?G: Your Honor—- ' | | |
32 ~ THE COURT: That's the "same qugst,irio,n. The
- " - 23 E ~ objection is sgstained. | '
o 24‘ ) MR, »PLECH-‘IER: No',v’ it's notf yéur t:pnorf." I asked
s him are there funds available for it.
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1l THE COURT: Objection is sustained.
5 | MR, PLECHNER: Your Honor then I ask that
3 Mr. Mallach's testimony concerning public housing

authorities in Helmetta be stricken.

THE COURT: That 1s denied.

a W &

Q Mr. Mallach, are there funds available for every

| municipality in Middlesex County to construct--

7
: 8 | » - THE COURT: You don't need to answer that, ’ |
9 that's on the same point where the objection has
10 - ‘been sustained, Mr. Pleclmer. |
‘ 11 | | MR. PLECHNER: Your Honor, I must object,
| zll I am&tempting to cross-examine to indi.cate why
13 o the Borough of Helmetta canmot cons:‘ruct‘ low cost
1 . o hbusing and cannot have-- ‘ |
sl THE COURT: I've already indicated that I thimk
16 | that would be part of your affirmative case.
17 Mﬁ. ‘PLECPNER' Your Honor, I think also is
18 very valid cross- -examinat ion, ”
19 | Q “Now Mr. Mallach, i.f ‘you were to 1ocat:é low cost

20 publ:lc housing and you couldn t locate it in every municipaliq:y,

. 21

I what factors would you consider in 1ocating the same?

22 A I think there are a large number of factors to be con- ‘
23 sidered in terms of _pr:incipally, I think ,tgxe availability of
2 417 land, thecost of‘lahd, the location of the people who maylﬁeec

25 || the housing, the convenience to employment, those are some of
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the--
Q Transportation, would that be a factor?
A Well, access, generally.
Q Do you know of any public transportation to and

from the Borough of Helmetta?
MR. SEARING: This is clearly beyond the
scope of direct.

'THE dOURT: Objection sustained.

Q | ‘Mr, Mallach, you indicated that you felt there wap

an adverse effect because there was a prohibition on multi
family housing in the Borough of Helmetta' is that correct7'}
A That ' s correct,

Q Do you kﬁbw Of‘any aréas intthe Borough.of
Helmetta sufficient to support apartment housing, multi
family housing? ﬂ

MR.SEARtﬂé: 'Ybut,ﬁbnpi, I have to object.
 THE COURT : I‘cén‘allow that question, you
may anéwer that. |

A “I,have‘not done'avsite study but I note that under the

“ DCA datéAthere‘are 32 acres in, of land that's,been desighatéc

residential and by and large the conditions required to suppos

as you put it, multi family housing are not substantially

different than the‘condit;bns'that aré requiredito"support"

single family housing.

Q Aren't’there,differences in conditions in sewer

Pt,
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| 11| watex?

i 2|l A Well, one of the things that you can do with multi
t 3 family housing development is to provide a package plaﬁ.
| | 4 Q Does the environmental protection agency permit
! ,‘ . 5 such package plans for single, multi family developments?
: 6 Av Under appropriate conditions, yes.
2 Q | What are the conditions°
8 A Well, basically the principal 1ssue then is to evaluate

9 where the effluent will be drained and its effect on the
10 quantity and quality of the wgter;vin Whateve: stream or

11 river the effluent drains into.

12 Q Now, considering the location of Helmetta on top

13 of an important acquifer, did you think they ‘would petmit ic?

A ite ossibly.
14 Quite p y |
15 - Q Do you have any information to lead you to believe
they would? v u
16 N
lf A 1 have no specific information on this point.
| 18 Q - And doesn't the creation of‘a, or the necessityvéor

19 || a package plan 1ncrease the cost of housing?‘

| 20 i ‘” - MR, SEARING~ Your Honor, this is again part

i . 21 ‘ of an affirmative case and it's repetiaua.

E . 22 , - ﬁ,THE‘COURT:,;Sustained. | R |

| 23 || - MR, PLECHNER: Your Hqﬁqr, I'd'iikéAtO'be heard
24| " on that, if I may. | | B

|
|
» ' 25 o .‘,(Whereupon‘argumeﬁt was heard.)
|
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Q  Incidentally, Mr. Mallach, do you knoonf anyone

who las attempted to build multi family housing in the Borough

of Helmetta?

A I have no specific information on that.

Q Now, you also indicated that the Borough of

Helmetta prohibits mobile homes; is that correct?
A Yes.

Q  Now, is it not true that mobile homes are an

~e3treme1y expensive way to have low and moderate income -
|| families?
A I believe this issue came up eometime before. I, the

‘argument;to that effect is that the nature of mobile home

financing is of a short term nature and that there's some

- argument that they have a leng, they're more expensive in the
longrun. This is really not relevant to the immediate

consumer of cost, short run consumercost for mobile homes in

which case they are not an expensive form of housing in the

short rum.
Q} o But 1t is relevant to planning, isn't it?
A It's a relevant consideration in a sense.
Q And isn't it true ‘that it is very expensive '

to heat and to cool mobile homes7

A I do mnot know.

Q And 1sn t it a fact that mobile homes become

‘Obsolete in a relatively shortkperiod of time?




w s W

e )

10
11

12

13

14

15
16
17

18

19
20
a1l

22 |

23

24 |

25

'-H91metta' is that correct?

A One major industry. | 7
- Q  aAnd that is the Helm Gompany?
' A'o_ That}s correct.‘i | | | | |
” Q , And isn t also a fact that the only 1and in the’
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MR. SEARING: Your Honor, I object, again part
of the defeﬁdant's case,
THE COURT: No, provision for ﬁobile homes is
part of your direct in this matter so I will listen.
A Think there's been some history in that regard, I think
the quality of-mobile homes is being upgraded so that it's

not necessarily will not necessarily be true in the future.

Q‘ But it is true noﬁ?
A It's changihg; at oresent;
Q ~ Now sir you also indicated that one half of the

land in the Borough of Helmetta is zoned for industrial
purposes; is that correct? o
A One half ofvthe‘land:ingioated by the state as being
vacant and available,‘roﬁghly,Afoé. | |

Q Yes, ‘Yoo'reutalking thonfin terms of the 32
acres and 26 acreo?‘ |
A That's correcf, sliéhtly under one half.

Q | Now, there is one industry 1n the Borough of

entire borough that is % zoned 1ndustr1a1 belongs to the Helm

Company? | T - A That I have no
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1 information on.

2 Q Well, again if it were true that all of he

3 land in the borough that was zoned industrial belonged to the

4 Helm Company and the Helm Company was industry, sought to use
‘I’ 5 it for those purposes, wouldn't that be a valid zoning use?

6!l A ‘I think that's a series of assumptions, it's my

7 || impression that a great deal of the residential land in the

g| borough is also owned by'the#Holm Company .

o o THE COURT: You're not answering the QueStion.
10 THE‘WITNESS'~ I'm sorry, 1f may‘be I think |
1 | there are a lot of other factors involved |
12 w Q Now sir, isn t it also a fact that most of the

13 || vacant developable land in the Borough of{Helmegta_io in small

unrelated parcels?

14 o ,
151‘A ' Apparenfly not, since tho criteria usedvbyothe DCA study
16 tends to exclude that land. - o |
17 Q Well, have you read the 1975 master plan of the
| ‘ 18 Borough of-Helmetta° ,  A4 - T bellieve I stated

 19‘ earlier that I had not.

| o 26; . Q . Well, are you familiar with an underdeveloped
r B
\{ . 21“ 24 acre present master subdivision in the southwest: corner of
. i the borough?
23||4  No. | | | | -
24 Q ~ Would it surprise you if a Pk master plan in-

25 || dicated that most of this land was .other than company held land,
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was scattered in small parcels and diverse ownership, would’
that surprisé yog?

A | I'm not familiar with the source so I guess it would

surprise me.

that there are such but I'm not familiar with them.
Q Well can I show you a map of the County of
Middlesexthat contains on it a portion depicting the Borough ¢

Helmetta. Can you locate’ the Borough of Helmetta on the

map? A ~ Yes, |
Q ‘Now the map indicates Jamesburg Park, does it
not? . A That' s correct.

‘MR.,SEARING- Ybur Hanor, 1 object.
THE COURT This appears to bear upon available -
"land Mr Searing. |

© 1'11 allow it.

Q | Now, visually examining the Borough of Helmetta

re

Q The source being the master plan.
A I can't judge 1it. |
Q I see. So you don't really know whether there &
aﬁy large lots other than the company owned land or if it's
diverse small lots?
A 1 have‘no first hand knowledge of that.
Q Now sianre you familiar with the plans for =
- Jamesburg Park? A | No, not in detail, I'm aﬁar; =

»f _

and the portion in green that is labeled Jamesburg Park
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approximately what proportion of the borough seems to be

involved in the taking for the park?

‘A This would have to be a very, very rough-guess but

foughly up, a third or somewhat less of the borough appears
to be in the proposed of Jamesburg Park.

Q And if I were to tell you that the borough

contains 512 acres and that the taking of the, for the boroug

for the Jamesburg Park is approximately 172 to 176 acres ,woul
that sound reasonable to you? :
A That seems reasonable froﬁ this map.

Q And ftgm lbdking at the map doesn't that appear

to be mostly vacant 1and7

A - Well, actually not, judging from the map, there seems

~ to be three sections in--’"

Q I mean the part in Helmetta, I'm sorry

A No, I mean the part. in Helmetta, the area, this would bp .

south of Washington Avenue, appears to be--is this an

actual subdivision?

Q . These are paper'streeté}‘
A There's no aétual development, then’y |
Q Right and they don t lead to anything. See, th§

no road leading into them.
A Then the second‘aection geems to be about half in

Helmetta Pond, and then the third section is probably vacant,

yes.

re's
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Q So basically looking at it would it be fair to
say that the entire parcel is vacant? |
A Largely, yes.
Q And Jamesburg Park is more recent ﬁhan the
figures you have in the columm enﬁitled DCA, is it not?
A That's correct,
THE COURT: Do you have any idea, for instance
, where the 32 acres, vacant in the P-104, fit :lnto the
proposed taking?
THE WITNESS:I really don't.
| THE COURT: I see. L
Q For that matter the 26 “do you have any 1dea whete
‘they would fit in? |
A No, except to the degree thﬁt Ivassﬁme it's ﬁqch, iarge1y_
what you mentioned earlief‘as being owned by the Helm Company .
Q | Wbuld you agree then that about 156 of the 176
acres are owned by the Helm CDmpany?
A I don't have any information on that.
Q Now, sir, you indicated before, did you not, that

housing could be built, single family housing in the business.

| A That's'cbrrect.
| ) ,
" 'Q\, ~ What about the 1ndustria1 zone? -
A As I mentioned the 1ndustria1 zone, the 1anguage in the

industrial zone does not specify reaidential uses but there ”
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is language which suggest it might include residential uses.
Q And sir, you have been through the Borough of

Helmetta, you've been down Main Street?

A Yes.
Q Are you familiar with the so-called company
houging on--
A - On the south side of the plant?
Q | Right; A YeS.
Q Noﬁ_thatfs in an industrial zone, is it not?
A I have no idea, we weren’t pfovided a zonihg map.
Q | : If I were to represent to you that that was an . ;

industrial zone, that would indicate to you that there is

single,family houses, substantial single family houses in

industrial zones? A Well, existing single family |

housing, I, there may well be.

. Q ‘ Now sir you indicated that you felt various,

I think it“was three items you found in the zoning ordinance
had an adverse effect on law and moderate income housing, I

presume families~ is that correct? -

- A Yes.

| Q | Wouldn't you say that a substantial proportion o

the population of the Borough of Helﬁetta are ih fact low and

moderate income families?

A I suspect so, yes.

Q So the Borough‘of Helmetta is in fact today

Lt ]
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clude at least some provision for future low and moderate

Q And the average housing céet is lower, 1snit it?
A Yes. | |
Q Incidentally, if a trailer park were permitted in

as one family houses wouldn t they?

“ A That's possible, yes.
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~housing a substantial portion of low and moderate income
families; is that correct?
A | Yes.
Q Don't you think it's handling its share or perhéps

more than its share?

m .

A I don't know, I'm not entireiy sure what the share woul
be but I think given, if there is a reasonable amount of vacapt

land in Helmetta I would think that its falr share should in-

in¢6me housing as well as the éx;sting stock.

Q ﬁell,'econbmicaily it's in about the same
category as New’Brthﬁick ané Pérth;Amboy, isn't itf
A "Well,»the'avefagg faﬁil& iﬁcoma is not, is not very

much greater, no, in that sense.

an area where there is no sewer‘and now water they would‘creame

the same, they would have the s ame problems with sewer end water

Q | So that even if they were permitted you would neqd
a sufficientlyfsized 1ot to install septic systems and wells;

is that correct?

A or a package'ﬂanybr extensidh of,the existing, of existing




- W N N

)

10
11

12

13

14 ||

15

16

17

18 ||

19

20

21

22 |t

23

24 ||

25

Mallach-cross 144
sewer lines.

Q Is there sufficient wvacant 1and‘in,the‘Borough'o
Helmetta to mske it economically feasible to put in trailers
and.ihstall a package plan?

A "There may be.

Q And wouldn't the addition of, digging wells whic
would be necessary to obtain water, wouldn't that raise the
cost of housing beyond the mesns-- o |

MR. SEAKING: I have to object to this,‘I'm:
| sorry, Mr. Plechner for interrupting.
‘_Y ‘ THE COURT: We're not getting into costs,
- Mr. Plechner. ’;
(Whereupan legal argument was heard by

the court. )

THE COURT: All righ;vrhursday mbrniﬁg,‘

February 26,1976, 9 o'clock. |

MR, SEARING: Your Honor, the next munigipality
in order ia I balieve Highland. Park. | KRR
| I have two documents that T would 11keto maxk
" for identification.i o

THE COURT: P-121 and 122,

(Documents raceived and marked P-121 and P~122 B

for identification.) |

Lt
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ALAN MALLACH continued,

DIRECT EXAMINATION BY MR. SEARING: N
Q Mr. Mallach I show you a document marked P-121,
ask you to identify it? |
A This document is known as the zoning ordinance of 1970
of Highland Park.
. q And would you identify P-122?

A ~ This is a summary of zoning ordinance provisions of the_r

Borough of Highland Park prepared by me.
MR, SEARING: Your Honor if I may have a few
minutes to show these to Mr. Lerner.

THE COURT: AlL right.

P-121 and P-122 into evidence.

MR. LERNER: I only have‘onékobjectibn to P-122,

I'm sorry I didn't tell Mr. Searing. It‘s>a statement }
on the bottom of P-122 that says, data on vacant land
not available anﬂI believethatlthe figureé,were ptovidd
fo the plaintiffs in our answers to interrogatxries.
| ‘MR. SEARING: There was a f£guke'of 19.5 acres.
ViMR; LERNER: That's 1it. I mean; ydu choée tﬁe

figures that we gave you, each, you asked the question |

MR. SEARING: Your Honor at this time I would move

~ the interrogatory was giVé the land area,in'edch zone b;

acres and indicate what is vacant, We indicated all the

land zones and the only vacant land was 19.5 and you
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chose to use all our acreage figures which Mr. Mallach
lists as the land but you did not use the 195?

MR, SEARING: All right, as now understood that
figure would be #ccepted by the plaintiffs,

| MR, LERNER: Thank you.

THE COURT: All right, recognizing :hat P-121
and 122 will be marked iﬁto evidence.

(Documents P—lZl'an&>122fnow‘marked in

evidence.)

Q Mr. Ma}lgeh, cdﬁid‘you describe the principal
features of"t:his zoning ordinané,e p;.ease, _
A’ - qu, sir,;‘Thé H;ghland Pafk zoning Ordiﬁance provides
for 8 zones, these 1nc1ude_two residéntlal Qones, an office
zone, two commercial zénes,‘sﬁaindustrial zone and two zones
designated as special economic deveiopﬁant distfiéfs.

The two residential zones,}the first is a single'family '

with no minimum lot frontage or floor area requirements.
There's a ftont yard requirement and a requirement’that there
be two~off}stree§ parking spaces per dwelling ﬁnit.

Multi family‘units are not permitted‘iﬁ this'zone.v
The RB ane,provides for single and mﬁltivfamily units.

With’the-regard to the single fémil& units there's a provision

for conversion of existing single family units, two family ﬁn ts,

there's also a requirement that single family units in this zohe
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land. According to the information provided by the borough
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contain no more than 3 bedrooms. The zone provides for gard%n
apartments at a density of 16 units in an acre; 2% stories
height. The garden apartmeﬁts are subject are as the high_
rise apartments which I'1l get to, to a bedroom requirement
of 80 percenﬁ minimum percentage of one bedroom unit, 5 percepnt
maximum percentage of 3 bedroom units. |
In addition the garden apartment provision specifies
that no development of under 40 dwelling units can be permittéd.
 Also in this zone.high rise apartments are'pérmitted to

a maximum density of 35 units per acre and a maximumheight

the'garden apartments., This zone requires 1.5 parkihg spaceé
per dwelling unit. 'High rise housing unde: thesé‘proviéionS‘
is ﬁlso pefmitted iﬁ the office zone, the C-1 coﬁmercial zone|
and the SEDZ speciai economic development district. Mixad
residential and commercial uses, that is commercial on the o
first floor and residential on other floors is also permitted
in the commercial zone. |

With regard to the availability and distribution of
vacant land in the municipality. We now have information,
unfortunately the sintax in the statement was not clear as

to whether the 19. 5 acres was aIl or merely some of the vacant

19.5 acres in the borough are vacant, these acres are owned bX

the municipality and are located in the RA Zone.
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THE COURT: RA?

1
, THE WITNESS: RA.
3 THE COURT: All right, we'll recess for
. lunch at this time. |
. 5 (After the luncheon recess the trial
l | 6 continued.)
7 MR. SEARING: May I have the questipn read
of e |
. (ngstion read back.) o
s }Q Mr. Mallach, had you compieted_ youi: response?
’ 10‘- A Yes. S |
11 ; | |
: 12 . - QH Now Mr. Mallach what if any of the features

13:|| you have described have an adverse effect on the provisions
i4 ~ of housing for low and moderate income persons?

15 A | There are a number of features in this ordinance whi.ch
16 ': hév’e a potentially adverse effect on pfbvis:lon of housing for
17 low and moderate income families. | | |
18 In the RB, @ingle and multi family zone there are the |

19 'features are as follows. '

20| First the 3 bedroom maximum on s:lngle family dwellings

| ® a1 certainly restricts the provision of larger unit:s than that
22| vhich nay be significant. o
23|~ Secondly, in the multi family section having to do with

24 -garden apartments and high rise, the prov:lsion that limits

25| approval of garden apartment projects to 40 units or 1arger
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oniy for high rise as a permitted residential'use ratherthan

- apartments, town houses; single famiiy units would be wider

‘needs are not permitted in these zones.

 the ordinance.

A - According to the report,,the‘106§ the - Highland Park
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apartments has a restrictive effect, particukrly in a‘relativi
more developed unit where the available parcels for developmei
may be on the small side and where 40 units may be difficult
to accommodate in available parcels;

Secondly; the bedroom ratio, the 80 percent one bedroom
minimum and no more than 5 percent 3 bedroom maximum is a
restgictive prpv}sion in that it largely precludes larger

units. The provisions of the‘ﬁbnresidential zone provide

single family housing or garden apartments which are more

relevant to most people's needs, high rise apartments tend to

be suitable only for senior citisens and childless couples,

as a general rule or for luxury housing so that the garden;'

Q- ,InWhich zones? : A Those non-
residenfial zones that do permit high rise, principaliy thé
~commercial zones, 8O thése are restrictive provisions tendin

to effect the'hoﬁSing ijlbW? and mpdérate'income families in

Q 'Does¢£his’municipality have a publicvhousiﬁg
authority? | | | .
A kYés,fthey have.

Q o Cah’you tell me when--

U
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' not; on 100 units for senior citizens.

A Could I refer to the responses to interrogatories?

ris; "pProvide the multi'family units in each of the following
17

units, 28 units were available or existed befween 100 and

over range .

150 to 199 range, 375 in the over 250 range.
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Housing Authority built 24 units of housing which was

In addition they have received funding approval.

I don't know whether the construction has actually begun or

Q OK, thank you.

Is there any qther state or federal sqbsidized housing
in Highland Park? - S
A Not to my knowledge.

Q  What are the rental ranges for the multi family

units in Highland Park?

- Q Yes, of cquxsg.

Would you read both*fhe question ghd thg,ressgns

please. | ‘A The question on the interrogatories

rental categoriés and ranges. In the categOryﬂof efficiency
$149 a month

1102 units between $150 and $199 a month

"In the one bedroom category, 276 units existed 1n the

"In the two bedroom category there are 27 - units hni

rhe
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1 "In the 3 or more bedroom category, there were no

2 || units under 250 aﬁd‘21vuﬁits in the 250 and 21 units in the

3|| 250 and over range."

4 Q Now, Mr. Mallach,yin a community such as Highlanh
. 5| Park what programs if any are available to expand opportunity

6|l to low and moderate income housing?

7 MR, LERNER: Objection, if it please the

8 court, I ddn}t,belieVe that‘s‘the test for that

9 issue in this case. V

10 ) L MR. SEARING: On the contrary your Honor, expendﬁng

11 | housing opportunities for low and moderate ihcome '

12 | | housing is the issue in this case. We are--

13 | ’THE COURT: What programs are avéilable?

14 | - MR. SEARING: Yes, sir. | |

15 ' J THE}COURT: All right, go ahead, you may aﬁéwer 1

6 it.

7l A Yes, sirf' | |

18 -There are a number of programs thgt‘aré available in

19 wﬁigh;and‘Pafk‘aﬁd similar municipalities the, that had, through

20‘} publig housing aﬁthority'Which as I mentioned already gﬁistsf
. 21 in A.Highland Patv‘kj,fthere are programs through the St‘vate | |

22 Départment owaomhunity Affairs, as well as through cammunity

23 || development funds fOr‘assistingllow and‘ﬁbderate'iﬁcome

24 || families in home improvement and fehabilitation in order to

25 || mintain thé quality of the housing stock generally and of
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the housing’of low and moderate income family'specifically.

In addition,'through the federal section 8 existing;housing

program which has largely replaceéd the old section 23‘1avihqf

program, the municipality can obtain federal fuhds to make up

income families caﬁ afford to pay for shelter, rent and what
the actual cost of those units are. Thereby, removing the
financial burden on lower.incomé families living in adequaté
housing. |

Q Thank you.

Are you, when yoﬁ mgntiqned coﬁmunity development funds.
what‘pfogram'were ybu referring to?'
A JThisvis through the community develbpment xéVenuev
sharing program.

Q Is Highland Park a participant in that program?
A To thebest of my knowledge, yes. ,

| MR. SEARING: Your Honor, if I may have just

one'ﬁoment. | | | |

THE coum- ALl right. _

Q . Mr. Mallach, I'd like to draw your attention to |
Plaintiff's Exhibit 53, on Page 68. |

Wbuld you 1dentify that table for us? :
A This is-ent;tled summary for urban county municipalities

of estimation on table one, survey 6f housing conditions 1970

and table two, housing assistance needs of lower income
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Qk Is there an entry for the Borough of Highland
 Park?
A Yes, sir.

Q Could you tell us what those are, please?
A OK, The, there are three columns here, the first is
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households, 1970.

entitled survey of housing conditions--number of substandard
dwéiliﬁg units and the enti:y for Highland Park is 155.
The second is -housing"aésistance needs of lower income

housgholds, elderly and nonelderly and the entry for Highland
Park is 1, 362 .

The third eo].uqxﬁ is the ‘sumthaty of the two, which is

1,517, | |
'Q - Thank you, Vlvvlr. Mall'ackh'. | |

| MR, SEAﬁING' Your Honor, we have no

further questions of Mr. Mallach

THE COURT Mr. Lerner.

CROSS - EXAMINATION BY MR. LERNER-
) Mr. Mallach with regard to the public housing--
| MR LERNER° Your Honor, is it: all right if |
I sit here, I have my papers-- | |
THE COURT' Yes, quite all right.

Q The, with regard to the public housing, the fact

that Highiand park is in fact constructing the 10 0 unit’
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1 structure that you referred to and in fact it's up but not |
| 2 yet occupied I guess within the next couple of months, would
3 that be a significant factor?
A Well--
‘ | Q That's the figure you referred to in the federal

program, isn't that correct?

X »n &H

21 A That's correct. |

sl Q And your exhibit 106 was that?

ol A I stand corrected, in that regard. "

10 | Q And in fact on Page 7 of 106 it says ACC executedfl,
. [ ] ? '

1 doesn't it?
12l A That's correct.
'13 qQ And that means that the agreement had been

14 || gigned? | | |

15 A Yes, or that it received approval. |

w6l - @  Right. A I believe I indicated
18 - Q ~ Yes, and that Highland Park, you don't know,

19 || occupancy is expected by the smr of this year?

20 N A 1 did not know that, no. | |
’ 21l Q N The fact that: Highland Park, you refer to the
. | 22 3 home improvement factor under DCA and the conmunity developmeﬂlt:
23 vi:—a(:t:' is that correct?
| }24} | A' ; That,vs Cerect,

s | Q@ Do you know that in fact Highland Park applied
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1 for monies for hqme improvement under the DCA grant?

2 A I do not know that,
3 Q ~ And that Highland Park executed certificates
4 of need? A I did not know that.
. 5 Q And that the money is expected,is it not, under
6|l the DCA, under the Urban County Grants?
2 A Yes.
8 Q . But none of the money has ever béen received? -
9 A vActually, I belie#ed that-éome of the money under the

10 urban county had been recéived already but I wasn't certain.

11 Q' oK, Ié theré.anything that a municipality can‘

R 12 || do to secure Section 8 funds? |
13 A Can mﬁke application, either through the housing
14 ‘authdrity or‘through;another.agency designated by counsel to
15 the area office ofvTHUD.
16 | | Q And If tn fact the housing authority does in fact
17 exist that would be the authority which would make the necessary;
lé‘ request iSn t that correct? | |

" 19 ?A’ It can be, the borough council can deslgnate another body
20 to do so.-'ﬁ | | :

o zih‘ | ‘Q'ﬂ'ﬂ Now you 1ndicated that Highland Pafkhas land in &
.. " 22 R-]: Zone, RA Zone, RA single fami.ly, there 8 no minimum 1ot
| 23:_’size there? ‘ |

24 A . No, there is not.

25 Q "~ No minimum lot with? | A  No.
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Q And the total land resource and response to the

question from Highland Park is 19.5 acres, the entire land

resources of fhe borough, isn't that correct?
A  That's what was indicated by the defendant; yes.

Q Do you know what portion of that land is in the
flood plain?
A I believe that some of it is.
| Q Andwhat v‘port io'n. of that land is in fact the
| sanitary land £111 for the borough? | |
A I believe that some of it may be.

Q Now, do you know what porticn of . Highland Park
1s represented by rental structures7 ,
A I don't have that infprmation, I have a figure on multi
family structures, | |

Q Well-~ o '. , A‘*i Not on renﬁal.

MR, LERNER“ May T have P-50A.

Q 1f you '11 turn to, please, to Page 17, I think tl
chart indicates total housing units for HighlandkPafk, 5,293?
A That s correct, o | |

Q of which 2, 253 ‘are single family and 3 031 are
“ in their definition~- .

A Two or more.
Q- Two or more unit structure?
A ;} That's correct.

|

e

 Q Do you krow the ages of some of these structureT?
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} : 1 A Well, I gathe? that, it's my impression that most of
J 2 || these structufes, they're structures and Highland Park are
3 || divided between structures built largely between the turn of
| 4|l the century and the late 1920's on the one hand and in the
. 5| 1950's on the other.
6 Q Would you; your general knowledge of older built
2 || up, would you classify Highland Park as an older built up

g| commmity?
ofl & I think it's, relatiﬁely speaking, yes.
10 - Q And in fact at times of when they were building

11

‘homes in the beginning of the 20th century the homes were
~ '12|| large and they were two family1apd‘thtee family aqufourvfamihy

13 homes?

141l A There are some of those;’yes,a 

15 Q ‘Do you know how manyvof those are tﬁp, three and
16 four bedroom homes and ~apartments? . |

17' A Well, there are approximately, of the three thousand or

18| 8° two or more unit structures that you citedearlier, about hLlf

19 of those are two, three and four family‘houses and about half
20| of them are in larger apartment structures.

e

| e | So that half of the old, half of the building

vstock of a multi family 1s older type units?

22 | |
] B 23 A | Well actually it 8 hard to say, according to the '
| ‘ ' 24 || census records slightly over 40 percent of the housing stock

- 251 45 Highland Pafk was constructed prior to World Wer IT so, well
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over 50 percent ofthe total housing stock has been constructeP

1

5 since World War II.

3 Q Now Page 18 of 50A, can you give us the figure

4 of owner-occupied structures and the figure for renter—occupikd
‘I' 5 structures? A Yes, the total number of owner-

6 occupied structures is 2,388 and renter-pccupied structures

is 2,811.
7 o
8 }' Q  And T wonder if by the same book again, Page 16

'Q'g you éan givé me the density fbr Highland Park fot the year
'm 19707 A The density for Higland Park
11 ~in the year 1970 measured in people per acfe; no, sorry, people

12 || per square mile is 7,571.

33:‘ o 3 fQ | What is the most densely populated municipality
'f 14, 1n.M1dd1esex County? |

15 A | Perth Amboy.
’*,16 o Q, " And the second most dense?

17 .A ‘ Highland Park ,

ié  ‘ QI show you P-28, I think I can just show you my

119 copy of r-zs and the court cam look atthe’ exhibit marked P-28

20 and I ask you if you can give me the total family number in the

1" 21

first category of $1 to $3,999?

22 ({ A For Highland Park? | |
‘23 - Q For Highland Park My understanding is P-28 is
24 _correct, the middle figu:efbetweenthe two typed‘figures is

25| the total for those two figures. - A That's right°
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1 || In the category of $1 or zero to $3,999, it's 342 households
2 || or families.
3 Q - And for the next category please, 4000 to 59997
4l A 268 familes.
® . Q  From 6000 to 99997
6ll A 824 families.
7 Q 10,000 to 14,9997
ol & 1236 familtes.
é Q And 19,000 to 24,9997
ol & 833 familes. L
4l @ And 25,000 and over? A 343
12 families. | | | | |
13 Q - So the iast pcatego:j:y"of 25,000 and over is one
| 14‘ number different thsn the first_l cat:egoiy .°fA 1,0@0 to 4,_006?
15 A Oor zéro to 4,000, | 7 |
16 Q Zero to 4,000, And up'}’ux‘itil 1'0,000 doesn'tA it
17 d;lvide even the whole town in each ¢ategory? |
18 A Up : until--l"m not entirely clear, you mean up until
19 || 10-- | . | |
20 Q | Up untililo,OIOO if yOu‘,take the total up to |

21 ‘l 10,000 end you take the total, I'm sorry, you take the total

| to 10,000 it's the same as from 14,000 and over?

'_23 A ‘Roughly,‘y}es. | | | | |
24 | Q  And then there's almost that same amountagain of

25 || people in the 10,000 to 14,9997 A Yes.
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1 Q Do you happen to have P-105 in front of you?

2|l A = That's the table of industrial and residential land?

; 3 Q That's corréct.' A Yes, I do.

1 4 Q What is the total vacant industrial land of

. 5| Highland Park? | A Zero acres.

6 Q And the total commercial land of Highland Park
7|l vacant? : A That;s hﬁt indicated on this ‘k
vs chaft.’» - |
ofl Q In fact, the célumn'induStrialv and fehttve

10 || percent and all vacant land is zero, is that correct?
11 A That's correct.
12 - Q ~ And the only other category was residential

,,13  bﬁt the figure for _105 was thencA figure;‘is that correct? ‘

14| A ‘That's correct, |

15 Q And.the zero'figuré;’ghe!figute for Highlg#dﬁpark |
16|l then should be vacant zoned residential will be 19.57

17l A 1f we substitute the‘figures, yes .

18 | ‘Q : That's correct. Where you indicated inthe chart|

19‘ locally provided 1nformation was not available’

201 A That's correct. | e |

, 'l‘ ‘zi - Q | So then that the double stax would come dawn and
22 the 19.5 would go there’ and then allthefigures would change ps
23 || to the relative percentages of availability’ ‘

' 24| A That,s correct.

25 : ' THE COURT: You're accepting the 1945 figure?
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THE WITNESS: Well, for purposes of the

: ‘chart wé, 1’ more or less automatically accepted
3 local information whenever it was available, now that
4 Mr. Lerner'é cleared up the confusion there I'd,acceptv
| . 5 it, yes. | |
] 6 MR, LERNER: I have no further questions.
7 THE COURT: All right.
’8 . MR, LERNER: If it please :the court, I'd like to
9l make a motion. | | |
10 (Whereupon the court heard legal argument.)
1 | THE COURT: ALl right, we will take
. =l Jamesburg. |
13 MR, SEARING: Your Honor I have two items to
14 | be markedfor identification. (‘
15 : THE COURT: P-123 and 124, |
16 ‘ (DoﬁﬁmentsvreceLQed andmarked P-123'and 124
17 : | fof identification;)
i 18 | | | | o |
19| ALAN  MALLA CH eontinﬁed.
| o 'mH DIRECT mnmmrmn BY MR,SEARING: | |
. 21 o Q o Mr. Mallach I show you P~123 for 1dem:1fication.
T} : 22 iCould you identify it for us, please.
. | 23V*A | Thia is a document entitled aning Ordinance of the
S 24 Borough of Jamesburg |
\ 25 : Q Does‘that'cont#in a zoning map?
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1] A Yes, it does.

2 Q | Could you identify P-124 for kus please?
3l A This is a summary of Zoning Ordinance Provisions of the
| 4 Borough of Jamesburg, prepared by me.
} . 5 MR. SEARING: Your Homor I have shown these -
6 to counsel, I would move these into ’evidence. |
2 'MR, BRIGIANI: May I just ask the date of
8 adoption of that so it appears in the record, the
-9 . .:Iamesbuxg brd:lnance. o , |
10 | - MR, SEARING: The notice of publication, after
11 adopting of first reading is stated as the 23rd day of
12 Ju;y, 1974, | |
13 Is that sufficient?
14 MR, BRIGIANI: Sufficient.
s THE COURT: P-123 and 124 in evidence.
16 (Documents received andmarked 1n evidence
17 as P-123 and P-124 ) |
18 'Q  Mr. Mallach, would you describe principal féat;ﬁ;#;s .

19} of this zoﬁiﬁg ordinance for us. pléasé" :
20 | A Yes, sir. There are 7 zones in t:he Borough of Jamesburg. |
. . 21 j There are 3 single family residential zones, 2 business Zones
22 " and 2 industrial zones, The first single family zone is |

23 | RA, requires minimum lots of 10,000 square feet, minimum

24 ,‘frontage of 65 feet, thg minimum floor area on a one story‘ |

25 building is 1,000 square feet and on a two stbry bﬁil‘ding itls
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1 || 1300 square feet of ’which 950 feet must be onthe first floor.
2 || The secondzone is RB single family or two'familjr. Lots are
3 7500 square feet, frontage 60 feet. The minimum floor area ié
4 1000 square feet for one story building, 1300 feet for two
. 5 || story, again of which 950 feet must be on the first floor.
6 Multi family is permitted by a Specialexceptibn variance
7 acti‘on of the board of adjustment. " | |
8 THE COURT: What do you mean by i.:ha}tﬁ,":‘nore
9 than two family? | | o
10 THE WITNESS: Yes. I
11 THE COURT: You mean two 'f;rhily does ‘mot tgduire |
12 a sPeciaI-- - | | |
13 ‘ ' THE WITNESS: No, two family is by right multi
14 | family is defined in this o»rd:'lnance‘ as 3 or more |
15 families. |
16 THE COURT: All right. N o
'17 A The third residential zo:ie is éntitled résidentia].
18 transiticmal reQuires minimum lots of 5000 square fet, 50 foqt
19  frontage, a minimum floor area of 2000 square feet for either
50|l one or two story build ings. '
o J | Commeréial or three or more family Lm:lts‘ sre also
\ . | 22 ” permitted in this ‘zone 'ty spec:tal variance.
23 | Residential uses are not pemitted in the business and
24 :[ridustrial zones., Moblle homes are not. permittgd, the provisions
25 || for multi family by épe'ci‘a_yl exception are as follows,
|
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The lot must be at least 6500 square'feet, efficliency
apartments must have between no less thén 550 and no more
650 square feet floor area. One bedroom apartments must have
no less;than 700,no0 more than 800 square feet of floor area.
There's no provision in the ordinance for more than one bedro
apartments in this section.
THE COURT: You take it they're prohibited?
' THE‘WTTNESS: Not necessarily butthere's another
~ provision which, which gets at that in a roundabout |

manner.

A The maximum average uﬁtt floor area or the total floor

area interior floor area of the area divided by the number of|
uﬁits may not excéed 600 square feet. So since anlefficiency,

may be no smaller than 550 units invpractice this can discourfge

'larger-apartﬁeﬁf uniés.
’THE COURT: 550>s§uaxe feeet?
‘ THE WITNESS: Yes. Tﬁe gveragg_has tobe no more
then 600,

A There 1is, the pafkingvreqﬁirement is 1.75 parking spacep
per unit. '

Wi_th fegar:d to th ‘e’_\‘r‘acant‘:‘flaﬁ -~
| ~THE COURT: Do ybu régardthat as»excessive?f
THE WITNESS: If in the context of having a

development which is, I believe almost exclusively

efficiency and one bedroom umits, I believe‘it is.

om
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L A The borough's information provided the plaintiffs statéd
5 ‘that there were 122 acres of §acant land of which 50 acres
3 were located in the RA Zone, 42 in the RB Zone, 3 in the
4 RT Zone so that's 95 acres in‘the residential zomnes,
| . 5 8 acres in the business zones and 19 acres in the industrial
ol Zzomes-
= Q | ‘Thank you, Mr. Mallach.
8 | Now whﬁt if any of the features you have described have

gl & advérseieffectboﬁ éhe;provision of housing for low &and

10 moderate income persons?

11 A There are a number of such features, the lot size

12 t&qﬁtremént fh the Rszdne is higher than is necessary for,
13 || to meet modest reasonable stendards. The lot sizes In the
14 || other two zones are not necessarily Such; The minimum floor
15 >area‘requirements~iﬁ the 3’residential zones are higher

16 | than is necessary for reasonable modest standards.

'i7 In the RT Zone this is}exceétibnallyvso, though I belieye.
18 there were ceitain rather special objectives in mind from the
19 | framers in the ordinance in the RT Zone.

20 |- : The fact that multi fﬁmily uits can only be‘provided

) . | 21 f through special‘ exgeptibn variance is a A’r‘est“rict:ive ‘»pi:o_vision
22 ‘s ince these units are not available by right and are subject
23 || to discretionary and potentially arbitrary action.

24 ) The provision in the ordinance that ' requires thac,th+

25| paximum average unit floor area or the average square footageu
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defendant.
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per unit in the development of the whole be no greater than
600 feet, square}feet is restrictive in the extreme since its
for all practical purposes precludes anything but efficilency
and one bedroom unité. If I might demonstrate that, in order
to, if you have say, a 15 dwelling unit development and you -
have 14, 14 efficiency units and 55, 14 efficienz units con-
tain 7,700 square feet, 15 times 6 is 9,000 square feet'so in
15 units at 600 square féet per unit if 14 of the 15 were
efficiency units; you'd have room for one largé dwelling unit

So in practice this requires, let's say at least 90 percent

efficlency or one bedroom umits. ‘ |
Finally as I mentioned in this context 1,75 parking5épag
per unit is I believe excessive. | | |
The prohibiticn on mobile homes finaly is also restriéti
of this housing type.’ | N
Q Thank yod, Mr; Mallach.
Mr. Mallach, I would like to draw your attention to-

Question 3 in the request for admissions submitted to the

Would you re#d Question 3 and the answer pleasé.

A . Yes. The question 1s, '"Does defendant admit that its

municipal zoning ordinance states, 'recognizing'thatfthe bprough

is an urban commuhity‘situated in a rural setting, the existimg'

hoﬁéing resources of this community do‘provide -ample

Les

ve
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provision or apartment dwelling umit for young and old couplep

CRDSS EXAMINATION BY MR. BRIGIANI

A I vas, generally.
Q . Licensed planners?
A Yes, I am.
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opportunity for residents of family raisiﬁg households but

limited supply of units are available to fhe shelter needs.
of young and old couples, single individuals.' For this

reason, based upon the comprehensive plan of borough

and individuals are made here and after."
The answer to the question is, "Yes."

Q . Thaﬁk you, Mr. Mallach.

Does this municipality have a public housing authority?
A No, it does not.

Q Do you know if fhere are state or federally
subsidized housing in, within the boundaries of_this |
municipality? | | n
A Not to the best of my knowledge.

MR, SEARING: Your Honor;, we have no furthe:
qpestions.

THE COURT: Mr. Brigiani.

,Q ‘ | Mr. Mallach are you aware that the Borough of

last 5 years by Boris & Sons, Boris & Company9




- ST w

=3

10
11
12
13

14

15

17

18

|
d‘

19

20
21

22

23

24
25

16

A Yes.
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Q You are aware.

Are you familiar with the Borough of Jamesburg itself?

A Not in detail but in a general sense.
Q Well, do you know the size of the town?
A Perhaps two square miles, in that area.
Q If I told you that the exact measurement, all thb

records indicate was .9 sqQuare miles, would you accept that?

Q Would you also tellrme what you state that the
present population figure is in the Borough of Jamesbuxg? |
A - I don't know the present population offhand but I WOulﬂ
gladly look it up very quickly. '

'_ | MR, SEARING' I would refer you to Exhibit P-50A}
A; ' :I believe I have a copy of this.

Q"n That's dated 19707 |
A This is 1970

The pOpulation of Jamesburg at thattime was 4,584,

Q And what was'the'progression to this day,
isn t there a progression there? | | |
A No, the most recent figure in this report 1s 4419-70,
I wouldn't guess at what it is ‘today.

Q Would you aocept a figure of today of between
58 and 6000 persons? |

Ai_ : Assuming that this is the true figure for 1970 I would

£ind that figure quite high,
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1 Q Would you look at the exhibit that you have in-
2 dicating populations as to deﬁsity.
3 What does it show Jamesburg?
4 A The density of pOpulation'of Jamesburg again in 1970 is
. 5| &iven at 5,093 persons per square mile.
6 Q That's in 19707
7,' A That's correct. | |
8 N Q Now would you say that that ranges about the 4th br
9 5th highest in the whole county? | | |
10 A | No--let me see, it is I believe it is eithér the Sth
al °F the 9th highést in the county, |
12 Q | - Now, there was a figure that there was 122 acres
13 of land, vacant 1and7 o
| 14“‘A~ That's right. N -
15 Q Do you know whether or not tha; coyers specific
16 || vecant land or is it a general figure that §9v§r§ §veryth1ng?
;| & Well, I don't know in detail the prominence of it, it wps
18 provided in a chart, in the material supplied by the defendants
19" to plaintiffs broken down by zone in the manner that I read it
] R | |
‘ P Q All right let! s start with the A ZOne where it
, ‘l' 22 says you state there were 50 acres that were vacant.frAm I
23 vcorrect? | | ‘ | | |
24 A ‘That's théinfdrmation that I was providéd‘Wit§; 
a5 |l “ “Q ~ Now are you familiar with that paxtiéular zone, if
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| 1 you've studied the zoning mapf-haven'tyou?
E 2|l A I've looked at the zoning map.
3 Q Yes. Now, that particular zone, do yoﬁ know where
4 there is any vacant land of your own knowledge’
. 5 A I do not have any knowledge of my own on this subject.
6 Q Do you know whether or not the vacant land in that
all area is available’ »
‘é A ‘; I have no specific knowledge, first hand knowledge of
' 9A the vacant land in thatzone. |
lO Q . Do you know whether ot not the available land
'11 ‘area on Half Acrg Road which is in the eastern extremity of
( 12 A-l'is vacant'at ﬁresent but there is a large baptist church
13  going up ‘there andalso that there is a permitted subdivision
14 vhich was permﬂ:ed a couple of years ago, are you familiar
lsg‘fwit§ that, providing for one_family hquses?
6 A = I'm'onlyvfamiliar with the informa;ion that was provideL
17 by defgndants.
18 THE COURT: Specifically are you familiar with
19 these two? - | N
'5207 THE WITNESS: No, I'm not s’pecificauy
o | familiar with that, |
. 2_,”; .‘ | .
S ’ - THE COURT: All right. | | | |
‘ z3r - Q Do you know 1f any of the pafk lands are included
in that--
24 o
25 A . No.
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1 Q General figure of 221 or 121, I'm sorry?

21 A No, I do not.

3 Q That specifically your knowledge is that you were¢

4| 8lven a figure of 121 vacant acres, what they coms ist of, whete
| . 5 they're located and whether or not they are available or
| 6 || developable you do not know?

721 A 1‘ do nqtv have first hand knowledgé of that.

sl @ You don't have any knowledge of it, do you?

9 A ‘Ni_ot_ , exgépt the information t’hét was provided by the

10 || defendants.
11 Q Well, the only information provided you was there
12 || was 121 vacant acres, period? |

. o MR, SEARING Yd_’i_lr Honor this is being

14 ’ .‘ repéfitious;‘it'é‘been asked about three times.
s ' MR. BRIGIANI: Well, Mr. Mallach--
16 ‘  THE COURIS Excuse mé, Mr. B:igiani;
17 MR, BRiGIA:N_’I: Beé yq’@r pardon.
18 THE COURT: Excuse me. |
i9 | o Also he had information as to 'Sreakdown into
io | ';r these area i_ones of that v#cant' acrga‘ée,v isn't 'th!af"
. '21 “ 807 N | , .. ; :
| 221 | THEWITNESS That"s correct. |
423’ | MR. 'l!SRIéIANI: ‘But, I, my ‘stat'emenf’s still apply |
24 | thait he st‘illv dbes not know‘wh‘at‘ they'consist of, just 4

25 || yacant land, supposedly in these various zones, period.
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1 1 THE COURT: Apparently he doesn't know
2 ~ the iocation of thé vacant land or any special factors
3 attaching to the vaéaht land such as building projects
. 4 of the baptist church or soil conditions. 1Is that
@ 5 right, Mr. Mallach?
& 6 THE WITNESS: Or soil conditions, that's right.
7 THE COURT: All right.
8 Q Are you familiar with the 1§w and medium income

9| of the residents of the Borough of Jamesburg? |

10 A I, I have here this chart which was marked P-28 which
11 || has that information on it, | - “‘

12 . Q  What does itshow? A Tt shows in the|
13 || category from zero to 3999 there gieASI families, frpm;four ';
14 || to 5999 there are 90 families. From 6 to 9999 there are 395
15 familiés. From‘lo to 15,000 therg ﬁrg‘379 families. From |
16|l 15 to 25,000 there are 202 fgmiiies over 25;000 there are 16
17 | families, -

T - Q 'Did you consider that a wealthy commuhity?

19l A Wo, I do not consider it a.wealthy community,.

- 20 ' Q- Do you know what the borough what particular
.- 21 industrial development the bor:ough of Jamesburg has, what jobf
- 22 ‘are available? A I'm not specifically familiar 

’ = 23 || with that, no.

24’ Q Do you knaw of any 1ndustry in the Borough of

25 || Jamesburg? A I believe there is some industiy in the
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Borough of Jamesburg, yes.

Q ‘Well, do you know what it is and how many people

they employ? A No, I don't know how many
people they eﬁploy, I believe the informtion may be in the
intefrogatories;
Q Do you know what the transportation, what mass
'vtraospOrtation is available to the Borough of Jamesburg?
A I'm not familiar specifically with mass transportation
“in the Borough of Jamesburg.
- Q Well, do you know whether or not there is a
train that cane beobtained at Jamesburg?

'MR; SEARING' 1 object your Honor, this is
going beyond the scope of direct under the rulings
this morning. ‘ |

THE GOURT- It's the simple question whether

therds a train, I suppooe he oan answer.

A I'm not familiar with any trains one can take from the

Borough of Jamesburg.

Q How about buses?
A I'm.oot familiar with aﬁy. . o

Q Do you know the extent of.réntoi units in the
Borough of Jamesburg? : , :f‘A,f ‘There were 566 rental

units 1n the Borough of Jamesburg, according to the 1970

census.

Q - And weren't these one, two and three family, omne

.
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1|l and two and three bedroom units? A I don't
2 have specific information on how the rental units in the

3 borough break down by the number of bedrooms.
Q Well you mentioned thatvthere were only one

bedroom units allowed, I'm asking you specifically if there ate

®
N . &

not one, two and three bedroom units in that whole complex.

A I stated that onder the present ordinance future

-~y

g || comstruction of such units would not be allowed or would be  _e
9 discouraged, if not\forbidden. I do not have specific Infor-

10 "mation as to the composition of the present rental housing

li stock.
B 12:’ Q. Do you know»whet‘the avefage rent would be?
i3l & I fhink that may be aveilable here.
'14 ,-!e’ Again according to the 1970 census the average rental in
15 othe Borough of Jamesburg was $115 a month
16 | Q ~ Would you consider that a group that could be

"17‘ used, obtetncd by either low or moderate income7
18 A Well, certainly some that would suggest ‘that some of th?,‘

19 units could be obtained by low and moderate income people.

20 x, - Q . What is the going rent that 8 acceptable, for'l
o o , :
. 21 example, for low today"
' - ' 9707
, 22 A Today_or 1970. , o B B
23 || ‘Q-l, . Today. ". A . Well, a low income
24 family might be earning, it would depend on the actual familst

25 || income, a low 1ncome family might be earning today o somethirg
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between say, oh, 4 and 7 or 7500 dollars. So that the

acceptable rental range for low income families today would

probably be in the area of say 80 to $160’a month.

Q Well, isn't it 25 percent of the--
A Yes.
Q --of the weekly pay and you say that the average|

of those two figures what does that average to?
A I m saying the, well the range, the income range?

Q - Yes.v‘ ;" A,_ Is between four and $8,000

‘which would result ,using the 25 percent figure, in a typical |

rent range of 80 to $160 a month._,

- The average of that would be about 120.
THE COURT: For “low income?‘ _ |
‘THE' WITNESS» Asra;represeﬁtafive ofllow'income ‘
rentals. | |
Q Hdw about for moderate ineome? -
A The moderate 1ncome we' re talking about the families
earning say well, 8 to perhaps 12 or $13, 000 we're talking

about an average, a rough average in the area of $200 a

emonth.

Qo Between 8 and 12, which is an average of

$10 000 a year which is almnst $200 a week. »So the rental

‘would be--:

A In the area of $200 a month, precisely.

Q Are you aware of the sewer situation in the




' Mallach-cross | , 176

[ )

O w & W

-]

10}

1|

12
13
14
15
16
17

18

19 ||

20

-‘l' ‘21

23
24
25

its plan? " ; A No doubt they havetheir reasons.
Q - Are you aware of that?
A No, I wasn' t. L |
| Qo . With reference to code enforcement, which I

A No.

Borough of Jamesburg?
A }, No.

Q  Are you aware that the Borough of Jamesburg has
been under a sewer ban imposed by the New Jersey Department
of Environmentd Protection since 19727 |
A I was not aware of that.

Q¢ Prohibiting the construction of any homes.

And you're not aware of that? |
A | No. |

Q Would that change your opinion in any way as to |
the availability of land in the Borough of Jamesburg for the
purposes you mentioned? A Well, it would

strongly suggest that the, whatever steps are necessary to

L) ‘

have the ban removed should be undertaken before major housin
development takes place.
Q Are you aware also ‘thatthe Borough, thatthe

State has prohibited the Borough of Jamesburg from improving I

believe 1s one of your objectives, am T correct?

'Q  No. You are familiarffo: . example, the City of o

Perth Amboy is one instance, have a code enforcement ordinance
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1 which provides, among other things thatanyutime a person
2‘ either wants to rent, rerent or sell an existing house that
3 it must be complete inspection by every facility of the town
4| and that every facility must be, come up to the'stﬁndards thaf
@ 5| they have established in the city before a CO is obtained.
6 | Afe youvfamiliar with that kind of ordinance?
21 A Generally spe#king. |
8| Q Aré you familiar with that type of ordinance?
ol A Yes. B |
10 THE GOURT‘Is there an 6bjection here, Mr.Searing?
11 | MR. SEARING Yes, 8ir, this is beyond the Scope
12 of direct, certainly.
13 N . THE GOURT' It ‘would be so Mr. Brigiani.
14 N (Whereupon the court heard legal argument.)
15 MR, SEARING: Your Honor, if I could offer the,
16‘  at least the:chatt éf.Madisqg Toﬁﬁéhip and_thenllyﬁili
17  make a motion th&t“judiciai notice be taken of ypui |
18’ - decision. | ; _ . ‘
) . THE COURT: ALl right, the chart, old Bridge,
iz,o o Madison‘TGWnship 1s P-125 in evidence and judicial }‘
%"l" '21“}; ‘ notice will be taken of the record and facts found
’22,  uand the two Oak Wbod at Mndison vs. Madison Township
23 |t  cases, in particular the second case, since the amandmep,f
"‘24“‘ ~“fwas onnotice. | |
'  25 o | | There will be a shortrecess at this time, |
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(Document received and marked P-125 in
evidence.)

(After a brief recess the trial continued.)

THE COURT: The Borough of Metuchen.

MR. SEARING: Yes, your Honor.

I have two documents to mark for identificationm.

MR. SPRITZER: Your Honor, to make it easier
for the court and for counsel and the witness, the
zoning ordinance, whtéh-is beipgﬁéfesented now,
was presented in request for‘interrogatories, s@bse-

 quent to that time it's béenVnew1y bound and will be

much more easily to hande than this new book and I

rra - guggest that thisvbe7thevordinan¢e used. in fact I

may have aﬁother copy. It will reaily be easier for
you ana‘for evéryoné; | | |
It has the entire ordinance--
;THE'COURT:"Ekcept that ?
MR. SPRITZER: 1974 change and 1975
change.‘ : |
o MR. SEARING_: Yes, I will yavc*cep’t ‘that P a
 subs£1tute'So,'wé;cgnﬁmafk this P-126>fo:
“ridentificatioﬁ. | o ‘
CTHE COURT: ALl right, P-126 in evidence. |

(P-126‘mafked in evidence;)

" (P-127 marked for identification.)
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ALAN | MALLACH, continﬁed_
DIRECT EXAMINATION BY MR. SEARING: “

- Q Mr. Mallach, I wouldiask you to identify P-127
please. A P-127 is the summary of Zoning
Ordinance Provisions, the Borough of Metochen, prepared by
me.

MR. SEARING: Thank you.
~ Your Honor I move P-127 into evidence.
THE COURT: P-127 in evidence.
(Document received and marked Bl127 in evidence.)
Q Mr. Mallaoh, would you de8cribed for us~thék
principal features of this zoning ordinance? |
A YeS, sir. |
The Borough of Metucheo haswsix residential zones,
two are single family, one is a one and  two family, one is a
town house and two’ are multi family garden apartment and
senior citizen housing zones. |
There are three business zones and one manoféctofing
zone. |
‘The Rél 31ngie family'zooelrequifes'mfnimum iot siZé 
of 10 000 square feet, minimum frontage of 60 feet at the
street 1ine, 75 feet at the Setback line and 1400 square feet |
of floor areo.~ |

~ The ReZ'Zone”requiresf7500,squate‘feet lots,?SO foot

frontege at the street line, 62.5 at the setback line, 1000




& wn &

)

10

11

12

13

14 ||

15‘£ 12 units én»acre, 3 bedroom to 9 units an'acre.

16
17

18

19 |

20

21 |

- 23

24
25

ety
e

Mallach-direct | N | 180
square foot floor area.

The R-3 Zone provides for 5000 lots, 45 and 50 foot
frontage and 800 square feet floor area for single family,
7500 foot lots, 52‘to 55 frontage and 800 square feet per’
unit for 2 family.

The R-2A Zone provides for town houses of a minimum of
1000 square feet floqr space, maximum.density of 8 units to
the acre.

| Town‘houée‘parcelsA@ﬁst have a minimum size of one
acrefand 150 foot frontage. . | |

The R-2 garden apartment zone provides for two

tory garden apartments, density is set on the basis of

’available density per bedroom, it's one bedroom units are

allowed up to approximately 17 units an acre, two bedroom to

Let's see, two parking spaces are required per
dwelling.

Each gafden gp#ftmgnt'ﬁarcgl musf contain two acres and
have;ISO feet frontage. | |

The R-5 Zone provides for alternatively modern 1ncoﬁe :

senior citizen housing or garden apartment. The moderate

incqme senior citizens housing@program requires a lotvbf:

two acres and froﬁtage QEWZOO feet, parking of .5 .cars per

unit.

The garden apartments require one‘acrefand 100 foot
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- frontage maybe up to three stories, 1.75 parking spaces per

~density provisions are similar to those in the R-4 Zone
| except that there méy be higher density for the same bedroom

‘type on the 3 story building that is on a 2’story.building-

acre in a 2 story building and up to just short of 22 unit

- zones, subject to either- garden apartments or the R-3 one and

~ which provides 6n1y fpr g§rdgn‘apaftments under the R-~5

zone.,

jMetucheﬁ there are a total of 38.5 acres vacant,’thié'inc}udeé
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unit.

The bedroom provisions are or rather the bedroom and

So for example, one bedroom unit can be up to 17 units an

a acre iﬁ a 3 story building and 80‘6h,

‘ ThereVé ﬁo reference in this séetiqn’tp ﬁnits larger
than 2 bedrobms but~it'$,'I‘guess one can ﬁssuﬁe that it would
follow the same density provisiona as in the R-4 Zone since

they re not specifically prohibited.

Residences are permitted generally in the business
two family single units, except in the-D-lA business zone

provisions.

~ Residences are not permitted in the manufacturing
Aécording to the informatidn provided by ;he'Bordqghipf N

5 acfes in the,single'family zones, R-1 and R-2, 7,5 aé:es in

the apartment iones, R-4‘and;Rf5, tWo acres‘in the business

zones, 24 acres in the manufactuting zone and the,Borough'
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‘ 1 appendedka notation to that that much of this is undevelopabﬂe

| 2 || for reasons including beingvan old railroad right of way,
| 3 || marshy, hilly, in flood plain or 1acking access from within
? 4| the Borough of Metuchen.
. 5 THE COURT: Was that a footnote to the entire
6 38.5 or only 24 manufacturing? |
J7 THE WITNESS: To the 24 for manufacturing.
8 , THE COURT: Do you accept f:haf:‘7 |
ol | THE WITNESS: I don't really know, I'm willing,
10 for purposes of the chart I do, but I don' t have real
11 >_ kﬁowledge of it. |
12 | Q Mr. Mallach, what if any of the features thaé‘

13 you have described have an adverse effect-én the»prQViSion i
14 of housing for low and‘ﬁoderate income purposes?  -v
15 ‘A There are certain numbers of features which has a

16 potentially adverse effect on housing opportunity in the |
{’ 17| provisiens of the R-1 Zoneare excessive with regard to bqthwléﬁ“

18 || 8ize and the minimum floor area required for dwelling

. 19 umits. -

;",J. ”20 | o :;1 "‘iMR SPRITZER-- I object. »

3 g 21 S “f:' 3 ~(Whereupon the court heard legal argument )

. 22 “ | ':}‘Q“ ' | Would you continue, Mr. Mallach o
'23 A Yes, six.," | |

24 The other~feature, 1 ddn't know if Ijmentiohed it or

25 || not was the minimum floor area.
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1 Q You did mention it.
2 A OK, |
3 The minimum floor area in the R-2 single famiy zone is
4 valso‘ higher than what I believe is necessary for reasonable
. 5 medest accommodation,
| 6 I do not take issue with the provisions of the R-3 Zone|,
. the minimum floor area for the town houses of 1000 square feelt
8 'in the R-2 Zone is also excessive.
'9 | MR. SPRITZER: I rise to the same
'1(‘) objection, your Honor, absolutely no mention.of
1 | the town house zone or the R-Z?E Zone tn the answer
12 to interrogatories. | - |
13 MR. SEARING: Your Homor, I think that what
14 the-- | | |
15 THE COURT You mean the 1000 scmare foot
16 | minimum square floor area is excessive? |
‘17 'THE‘ WITNESS:‘; For town houses', yes, sir. |
‘ "rxm‘“counT» Again I'll reserve on that. |
| 19 | You're not foreclosed from’ making that peint if -
[__ ) 2'0_)‘ . MR, SPRITZER Thank yeu, your Honor. . ‘»
1 o Bk : o OURT: --if it appears to be cfiticel or
- | . 'timely. | | |
t 2| , ,
} 23 V‘A With reference to the garden apartment zone, there are
2a a number of features which I'd like to cite, I don t know whe her
- o ‘25 or not these feattires'afre listed 1n,the resPonses to
|
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1| interrogatoris, specifically--

2 (Whereupon the court heard legal argument.)

3| THE COURT: All right, you may proceed with

4 ‘'your anower ard this will‘bevsubject to motion to strike
. 5] or motion to strike would be made and.the court may

6 reserve on it.

71 A Yes, sir.

8| With regard tothe‘R-4_gprden apartment zone, there are a
o|| number of features, first, the minimm lot end fromtage Te-
10 ]| quirements Specificolly two acres and 150 square feet, 150 feet
11 froﬁtage again réstricts the flexibility and feasioility of
12 constructing in a community where smaller parcels may exist
13 || and may be suitable for multi family developments and would
14 not be available under this provision. | |
15| 'f Secondly, thevdensity'provisions that i mentionod
16 which provide for substantially different density standards
17 for 1, 2 and 3 bedroom units tend, other things being equal
181 to discourage the provision of 1arger units because from a
19 || straight economic standpoint 1f there 8 a market for. both |
 2§JJ-sma11 and large units the small units can be constructed

*

'225{ the builder and more, 1t.becomes more»economically feasible

| and more land costs can be assigned against small units by -

23 || and profitable to constructvsmailet units because you can put|

24 rmore,‘oubstahtiélly more~of them in to'g~given pieCe}of

25 | ‘ground.
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) : Thirdly,‘the prbvisioﬁ of 2 parking spaces per dwelling
2 unit is high,
3 | The similar provisions--
4 (Whereupon the court heard legal argument.)
. 5 Q Mr. Mallach, do»you reéall what you were

| 6 'commenting on or would you like the last--
7 vTHE COURT: He's finished R-4.
8 THE WITNESS: Oh, yes. |
o | THE COURT: Anything else?

A With regardAto the R-S,wﬁhe‘same comments as the‘Réa

10
‘11,” apply tolthe minimum lot and frontage requirémeﬁt in those,
"12 . that zonehﬁs ﬁell as to the similar'density éroVisions fo:' |

13 || garden aparCments under R-5 as under R-4 which ‘have the

14 || same discouraging effect on 1arger units. Again, I thiﬁk it

15 || stated these provisions for exemption from the restrictions of

16 the ordinance for purposes of senior citizens housing and not
~17‘ for pdrpoées of housing for low and modérate‘iﬁcome,‘nonelderly a
1s | £amilies is a restraint. ﬂ
19 || In view of the apparently substantial amount of uh— ‘.

20 developable or difficult to develop 1and in the manufacturing
, . 21 “ zone there's nothing'o’f particular significance about the d;l.s--
: 22 tribution of vécant'iand in the-town; that wbuld have a direct |
23 || effect on the exélusionary features.

24 || B Q Thank you, Mr. Mallach

e Does this municipality have a public housing authority?
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1 A No.
2 Q Is there any étate or federal subsidized housing

3 within the confines of the borough?

4| A It's my ‘understanding that there is a senior citizen
. 5 || Project at some stage of the development for, under the New
6|l Jersey Housing Finance Agency Program.

-3

Q Mr. Mallach, I would like to draw your attention|
8| to Page 68 of Exhibit p-53, could‘you tell us wﬁgt this is

ol please? | | | | |

‘10 TA_;. Yes, sir, This is the summary oable from the communiiy
11 development revenue shering‘application dealing With‘survey of
12 housing conditions, 1970 and housing assistance needs of lower

:‘13_ income- households, 1970.

1‘ 1;; ' (Whereupon ;he court heard legai;ergumeot;)
'15 | rg,Q o Is there an entfy’on that,document.for Metuchen?
i6 A Yes, sir. |
’17' - Q}f ‘Would &ou reed it to us, please. |
sl A ‘ :tYes, in column one which refers to the number of sub-

19 | standard units’ in 1970 figure for Metuchen is 166, in
‘ , ': ,zowl column ‘two which refers to the elderly and nonelderly 1ow
| zi ,~income households in need of housing assistance I assume

22 |

'financial assistance, the'number is 723, the,total in column

24 ‘, "Q o Thank you Mr. Mallach

25 e- I willdraw your attention to request for'aduissious
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1 || submitted to Metuchen and responded to dated June 9th, 1975
| 2 || signed by Harold M. Kiein, the borough administrator, it
3| specifiéaliy, Mr. Mallach, to question 8, would you read the
| 4 question and the response, please.

. 5 A Does, the question is, "Does defendant admit that the
6 || number of building permits it issued between 1965 and }1973_
7| was as follows: specifically, 1965, single family,36,'

8 multd family, zero.
é 1966, single family, 21, multi family, zero..
10 1967, single family, 17, multi family, zero.
11 1968, single family, 31, multi f,amily; zero,
1 1969, singe family, 18,~ﬁu1ti»family; zero.
" 1970, single family, 30, multi family, zero.
ol 1951,‘single family, 2?,Jmu;ti faﬁ£1y,'ge£o.
s 11972, single family, 29, multi family, zero.
16 1973, single family, 16, multi family, zéro."v
17 The answer to the'q‘uesti_on,was, Yes."
18 | | Q ' Thank you, Mr, Ma‘llach,‘
19 MR SEARING: Yout}l-bnor,we} have no further
20l questions. - o .
- Zi » | THE COURT: Do youvv wishAtd;_ffwé;Lt until tbmoriow
. . N 22} morning to cross-examine'? | | | -
23 MR SPRITZER Yes, your Honor.‘v
| 24 (Whereupon the court heard legal argument B
25} o  THE COURT: I ‘didn't hear any testimony as to
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1 exclusion of trailer parks.
2 MR. SEARING: That's in the admission, your
Honor.
3
4 THE COURT: All right.
. 5 THE WITNESS: Forgot that.
6 MR. SPRITZER: That's nottestimony though, your
, Homor.
7
8‘ _ ~THE COURT: Well=-- -
9 : ‘MR.SPRITZ‘ER- 'We?hav‘en"t--‘
10 | THE COURT: 1'd allow him to reopen ‘his direct
il to inquire as to that, I suppose.
12 | .
~ BY MR. SEARING:
13 :
14 - Q Mr. Mallach 1 draw your attention to the question,
. or does the municipality, in its zoning ordinanca provide
15 ,
) ~ for mobile homes?
16 ‘ .
17 Could you read the question one, p].ease?
18 A Yes, sir, "Does defendant admit that its municipal
19 | zoning ordinance does not provide for moblle homes? Admit."
.'éo THE COURT: ALl right. ;,
MR. :SEARING° I beg your pardon, your Honor, if
o ¥ |
| A I ¢ould strike that wholeentry 1 was using the wrong
22
2'3 admissions from my desk.‘ ‘The proper ~ong is up here at
‘2  the witness stand, the one identified before as being
4 | . | | o
25 | _ signed on June 9th, 1975 by Mr. Klein,
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| ' Q Mr. Mailacb, coqld you now :ead question one,
5 please. A I'm sﬁrry. |
§ 3 MR. SPRITZER: Your Honor, of course, I object
- . to reopening on this, he was closed and he didn't staté
.. ‘ 5 anything aboui: mébilé homes while it's admitted, his
5 | 6 testimony in regard to exclusionary facts--
'7 THE GOURTﬁ That objection is overruled.
8 A "Does Defendant Metuchen a&mit that its municipal zoning
'9 ordinance specifi¢a11y prohibits trailef coach parks?"
| 10« A Yes. |
11 Q " Thank you, Mf;‘Mallach.
12 S (Whereupon the court heard legal
13 | afgument.) o |
el ~~ THE COURT: All right, coﬁrt‘will regess
15 - untiif9 o'cldck~tomqrrow.
16
17
18
19
20
@ 1‘2i
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SUPERIOR..COURT OF NEW JERSEY
CHANCERY DIVISION -MIDDLESEX COUNTY
DOCKET NO. C-4122-73

URBAN LEAGUE OF GREATER
NEW BRUNSWICK,

-e

Plaintiffs, TRANSCRIPT OF

-yg=- PROCEEDINGS
BOROUGH OF CARTERET, etal.,
Defendants.
New Brunswick, New Jerse
February 25, 1976, Y
"BEFORE:

HONORABLE DAVID D. FURMAN, JSC.

APPEARANCES:

(Same as Februsry 23, 1976.)
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on five points.

‘a profile of the community, I will touch it in respect to your
in respect to the sSperial. consumption.

AMiddlesex County. Is that correct?

191

THE COURT: Mr. Spritzer.

A L‘A’N MA L LA CH, continued.
GROSS-'EXAMIMTIW BY MR, SPRITZER:
Q Mr. Mallach, so we'll be able to go through this

in a way that will be helpful'tc the court, I'm just telling

- you in advance that I've prepared my cross-examination basically'

Oﬁe, your methodeiogy, the generel questions, then I
will cover mobile homes, I will cover minimum:floof ateas,?v
I will then cover’the senior citizen exception and‘fifthly,

I will then try to cover factually in respect to vacant land
general comment s and the way you prepared the wayyou testify
1'd like to show you, it's a street and road map ef |

A Yes. ‘
e | MR.SPRITZER: Ycﬁf'Hcﬁor;gcould I‘jﬁst 5eve
c_th;s‘ﬁafked for i&entiﬁication. |
 THE COURT: Yes.
- DME-3. |
(Decument received andmafked DME-B for

| iidentification )

MR. SPRITZER: Since it's a rether.large map wouyd
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1 yodr Honor have any objection if I posted it there?

2 THE COURT: No.
3 Q Now, as you can--can you identify this -
, 4|| Mr. Mallach? In red is the Township of Edison.
1 . 5] A Yes. |

6 Q ‘And do you know what that blue part is in the
71| middle of thai: ”rownsh‘ip‘of Edison?

8| A That is the Borough of Metuchen.

‘49 Q ﬂ .‘Now, vhow many municipalities are there in the"v

10| borough, I méan,»in Middlesex County?.
11l A There are 25, 1 believe. |
2] f_Q ALl right. And would it be fair to say that
) 13 f each munic:lpality differs to gome extent in respect to varitmf
14 'factors which 1'11 get; into, no 20, no one of the 25
15 municipalities is exﬁctljr the same; is that correct?
16l A That 8 correct.
‘ N  17 | o "Q. . All right. And would it be proper to say that the |
18 | municipalities differ in respect to their 1ocation in the .‘

19 county? L

20 A Yes. | |
. 21 ; "Q ~ All right. And they differ 1n respect to the
|  22 “ road networks in the county"
23 A Yes. , _ |
24 Q Is that correct? They d:lff.er:in respect to where

25 | ey rivers or:other streams in the county?
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1 A Yes.

2 | Q And these municipalities differ in resﬁect to th
3 location of railroads in thé county?
4 A "Yes, :
‘I’ 5 - Q And these ﬁunicipalities iﬁ respect to the
| 6 | location of railroads in the coﬁnty?
) A Yes,
8‘ - Q “All right.“ And somé of them; the railroads

ol 8° right through the municipalities°
10 A That 8 true. |

11 Q In fact, yesterday we hadtestimony that 3 railrohds

2 passed through Edison, is that correct?

13l A That was the testimonya-

14‘ o Q And are you aware that those same 3 railroads
15 pass through Metuchen’ | |

 16 A‘ I didn t know that all three of them do, but I'm aware

17 that a good deal of railroads--i

sl Q ‘ If 1 told you that you would accept that,
19 wouldn t you?

oA seems-- S |
 21 | Q. That the Pennsylvania-Lehigh Valley railroad andj';
.‘22 Rﬁading also go through'Metuchen? : |
23 || A ‘Seems reasonable. «

\‘»~ : T24 © . Q  All right. And these municipalities differ in

\ 25 aize, isn't that correct?
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A YEQ.‘

A o The-- | |
Q  As to availability of jobs?
A The amount of jobs, yes.
Q ‘ Right. And they may differ a8 “to the 1ocation oﬁ 
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’A Yes.
Q There are some aé small as Dunellen, one point |
less than a square mile, coffect?
A ‘Correct.
Q And there are some that are perhaps 30 or 40

miles square?

Q Alllright. 'And they differ in respect to
densitY; is that correct? | | -
A Yes.

Q ‘-In fact we just went through a chart with
Mr. Lerner shqwing the various densities‘df eagh'municipality
is that correct? | | | |
A - Yes. | _

Q | And they may differ)as tb'jéb, emp1oyment§ is

that right?

industry ‘and the types of industry? B

Q Is that correct? ;They,Wbuld diffef also as to
particular laﬁéfuses, right?

A Well, they all have--
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1 Q The distribution of land uses in theltown?;
2l A Yes. | |
3 Q Would probably Be different in every single
4 ‘municipaiity; is that correct?
‘l. 5i A Yes. ;
| 6 Q  All right. And each municipality probably has,

7 || wouldn't you say, a peculiar history that affected its

- 8l d evelopment? | A | 1 don't,peeuliar

9 || may not be the right term.

10 Q You don't like the word pecﬁliar. 'Well, how abouyt

11 the word distinct?

12| & o, distinet. |

13 Q Wbuld you accept the werd.distinct?

14 & Yes. R |

‘15 - Q ' tAll right. for example, in reSpect'to Metdehee;\

16 || 1f I were to read this to you, this is from Metuchen's master

17 plan, Metuchen 8 development pattern was shaped many years

18 agO'by the location of the Pennsylvania and Lehigh Valley

19 Raiiroads and even earlier by the crossing of two major roads,t
20 Middlesex Avenue,Route 27 and Main Street at this important o

| fily 1nterseetion and leading down to the commuter 8 station, the

.‘ 22” core of the downtown was developed Here is the focus of the

‘23 borough's radial system of roads, all of which lead into the

24 central business distriet. These roads have divided the borou$h

25 || jnto the well defined neighborhoods, a small but gvowing
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A Well, certainly with regard what has happened drawing

-separated from nonresidential uses, retention of the historic

- for that municipality similar to Metuchen in describing what

the eonclusion as to what should happen in the future.

' would have some effect on how you would want to develop the

to some degree to the past of the community.
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industrial area is in the western protion of the community, t

residential areas are self eontained and for the‘most'part

pattern of land use is implicit in plans for Metuchen's
future development.

Now I'm not asking you whether you know that but
wouldn't it be fair to say that as to each of theseFZS

municipelities there could be a statement in respect to plann;

has happened and what should happen in the future’

Q ‘Well, merely as a basis, not saying that you

WOuldlfollpwpit es a eoﬁplete‘rigid guide line'but'the,past

future, is that right’
THE COURT. Think you interrppted hie;answex,f
Mr.‘Spritzer. o o

rlQ o I'm sorry.,

A I was saying is that ome can draw a wide, in any given |

community one can draw many different conclusions about the

future from the past. ~ Certa:lnly in'each case y"ou"'afe relatiﬁg,

Q - Now,,relating to all various criteria thatl

mentioned in respect to the 25 municipalities, weuld‘you say
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1 || that some might be characterized as more urban than others?

2| A Yes.
3 Q And some could be described'ae compact
4 municipalities? A Relative to--
' . 5| Q Yes, relative and could be classified as such?
"6l A Yes, relative to the others.
7 Q Right, exactly, exactly and some could be

gl classified as sPrgwling municipalities?

9 A _ Yes. | » B

ol Q All right. And eome-might be classified as rural
11 municipalities? : ' |

12 A Yes. ‘ g

13 . Q  Now, when yourdetermined yeufjfiée criteria in

14 testifying in thisncourt as.to presumptiveffacial exclusion,
15 did you take into consideration classifying any of these 23

16 municipalities before you applied your exclusionary

17 cpinion?
18 A . No, sir. | -
| Q What? A o No. |
o aj"édi | ,Q‘ _; xIn other ﬁotds,‘yeﬁ-applied.ﬁniformly'throughbut‘
wiﬁf - 21“for example mobile homes or the lack of mobile homes was W
f~‘l" izi ‘exclusionary, irrespective of any of the classifications' isn'fe
“53 that correct7 ; f;l'eM' i‘ A No, I believe then
- 24 specifically the case of mobile homes in general testimony 1
| : "25 drew a distinction ,and‘ said that the, t:here W;e?e factors that




Mallach-cross ' ’ : 198

1 affected the appropriaténeso of locating mobile homes, still

2 || the prohibition-of mobile homes or provision dealing with
3| mobile homes is one thing, the choice of a remedy with regard
4| to that is another matter.
. 5 Q You admitted that there could be, there could be}
6 communities where trailer coach parks or mobile homes were
7 inappropriate, is that correct? -

8| A I don't believe I said c0mmunity but specifie

9 locotions.

10 'i»Q " Could be specific locations?
12 '_; Q  But as far as every communitylgoes, as.fat_as

13 you're ‘concerned, every community, regardless of any of the
14 classifications which 1 set forth which YOu stated you didn'f

15 use, would be, their ordinance would be presumptively faciall

o~

16 exclusionary, if they prohibited mobile homes, isn't that

17 | what you testified to?

18 A Yes. |
19 Q- Now,‘l'll'éo on to Part)Z; Mi;;Mallach..
20| “Wé're on‘mobile?homos now;;~ | |
} . o o o In respect to inobile homes or in‘respect to any expertise

E 22!h you have, -are you familiar with the urban 1and institute?
23|l A Yes, I am.

24 ; Q ~ All right. And do they provide what is called al:

25 community builder '8 handbook? | A ‘Yes, they do.
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1 Q That's used by people interested in the field foL
2 building, is that correct?
3l A Yes, it is. |
4 Q And it could be used by planners?
. 5 A Cpuld be, yes. |

| 6 - Q B All right., And it could bé used for people
2 interested in developihg pererty; is that}right?
8| A Yes, it could be.

| 9 rv\ - Q And it's sort of congidered an authority in the

;bv' field to an extent isn't it or as a guide?
,ii’ A A guide perhaps, an authority may be stiong.
12l @ Now, respecting mobile homes, would it be fair
'153  to s@y-Qhow long are mobile homes, by the way? |
14_~fA » ' Mobi1e'homes well, they vary of cbursé‘butvthey run ﬁp
’ iS to, usually a maximum of 60 feet. | |
16"' Q“  And it's very common to have it between 50 and
'v171‘{60,féet ;tﬁat 's not uncommon?
18 A Those are the largest type mobile homes, yes. .
19;: Q All right And in planning for mobile homes, is
20 :ﬁhere a reason for them to be near highway locations? :
@
22
‘23 , 1ocations.;;

A , ‘There‘is a minor convenience”factor;involved since'the.

delivery is somewhat facilitated if they're nesr highway

24 | Q ' Wéli, is there any problem in_baéking up mobile |

25 homes on nonhighway‘locaticns‘like average Stréets, 50 feet




S -

Mallach-cross , | 200

| ‘, 1|l wide? A Well, it would depend on the specifkc
B 2 || circumstances, there may be but there wouldn't necessarily be}

it would depend on the type of access to the lot you were

3
4 || puttingthe mobile home on, a number of other factors.
. 5 Q Well, if I told you that according to this guide
| 6| it states considering mobile homes, movement where permitted
7| 1s largely restricted to dual lone highways for the 12 foot

g | model. Would yoﬁ~disagfee with that?
ofl A 1 think that's certainly generallf the case.
10 : Q Now in respect to a tréiler ooach}park to ﬁhioh
11 || you objected Metuchen doesn t have any.. would there be a
}12 need in such a park for space for interior circulation of B
13 Abthese mobile homes? | | | |
14| & Wéll each of the mobile homes should have some kind of
15l @ frontage on the circulation system, some kind | |
16 | Q ov They need space for, generally 1if youare

17 going to move the homes around you need, you need space inside
sl the paxk to move ‘them; isn't that correct?

19 A f To the degree you' re going to move them, yes.

ol Q. Right, well, they have to get in and they have
211 to get out isn t that correct? |

, zi MR SEARING' Ybur Honor, I m going to object

23 to this 1ine of questioning. Many of Mr. Spritzer-s
‘24 , questions the answers to many of Mr. Spritzer 8 |

25 . questions speak for themselves. - If his entire cross-
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examination is based on such material I suggest that
we make an effort in a few minutes to get a
stipulation as to‘these things so that we can move
along.

THE COURT: Would you concede Mr. Mallach that
there is some difficulty of access throngh narrow
streets by mobile homes. 1Is that not eo?

THE WITNESS: Yes. | |
Q And yon would, would you concede’the foilewing;

Mr. Mallach, I'll make it short on behalf‘ef counsel, 311' 

right?

That in respect to trailer coach parks it would have to|

- be space in-such a-park for interior circulation or:movement

of the mobile home, that there would have to be space for

recreation areas or low and moderate income families liVLng in

‘the park, that there WOnld be good practice to have a

community building and’that'it would be good practice to have

eother landscaped open space to enjoy the environment. Wbuld

you agree to that?: .- - A 1 think they are all reasona

goals, yes.
Q Now do you have an opinion as to what would be

either a maximum 6r'f acceptable dénsity;fer trailers and

, trailer coach parks’

A we11 I'm not sure what the absolute maximum would be,

o

aple

I think typical densities for -~ trailers, trailer coach
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parks would range'frOm about certainly no less than six units
an acre and stsibly up to aﬁout 10 units an écre., Units I
mean mobile homes.

Q Right.

In respect to, not cost of mobile homes but would it be
fair to say then to build and maintain a, what you would
congsider a good:br adequate mobile park for 1ow and moderate
income people to give them the mecessities to which you
ggreed to and some’of the amenities along with the densities,
would it be fair td éay that a'reaéonable minimum acreage wou
be perhaps 57 iw » | ,

AY "Wbll,'Ijsﬁspect it could be dome in 4, 1 think’there
a:e'Ceftain;“tﬁerétare ecbﬂomies that yoﬁ would get when you
get‘up to,bng or larger that WOuid p:obably‘be advantageous.

Q ALl right, we'll start on miﬁimum flooring,vall

right?

That'g'the third thing you objected to or the second ’“

‘ thihg,jr'm sorry. You object);o'the 1000 squaré feet minimum|

in the;R¥2 Zéne‘and the 1400 squgre_feet minimum in the R-1

Zone?
A 'Yes,‘si:. 

Q ,f“.‘Correct?‘WAll righ&, 'ﬁow, you have the exhibits
A‘A ‘No, ﬁnfortuﬁAte1y'I don't havé thé Metuchgn; I héve the

ordinance, I don't have any sheet here, seems to have

disappeafed.
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Q It's P-127, Mr. Mallach.‘ Would you note in the
R-1 Zone the amount of vacant acréage?
A Accordiﬁg to P-127 the vacant acreage in the R-1 Zone
is approximately 2 acres.
Q Would you note in the R-2 Zone--
A Again theyvacénf acreage designated in the R-2 Zone is
approximately 3 acres.
Q I call your attention to P-126 which is the
zoning ordihapce and the map, Could you just remove the map? |
A This s a map-- _‘ | |
Q ’I'm sdrry, he_has_the wrong'hap here, an election
district map.\. . 1 | |
All right, 80, would it be fair to say the R-1 and the
R-Z Zone comprise a major part of the residential zones 1n the
fcommunity’ ) | |
A | That' srcorfect. | | |
Q ‘Andydufﬁoulddnbt'bg SGrprised to learn that the |
‘acteage’and I-thiﬁk it is éuﬁplied in answéfs to 1nteirogatori
that is contained there are Scattered throughout these zones'
and made up into various lots? |
‘A' I w°u1d not be surprised no. | o
Q@ Al right. And t:hen when they all add up it s
estimated the two acres 1n one zone and three acras in the
other. :
NGW,VaSSuming Mr. Malldch,'that‘there's aﬁ empty lot in

Les
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| || the R-1 Zone and all the houses there because of the lack of |
2 ‘vacant area-it‘is built up, conform this 1400 minimum floor
3 area and suppose that low and moderate income persdn buys the
| 4 lot, at, let's say $10,000 gnd it would’cost his next door
. 5 neighbor td_‘ put this‘ house up about $40,000.
_ 6 So he has the next door neighbor has a $50,000 house gnd‘
‘7 all the other houses are approximately the same because of
gl this 400 minimum floor area. |
o | | Now assume that the ldw‘and moderate income pérson‘wantf '
~16 ~ to bulld our standards, he wants to build an 800 minimum floof
;.11 areahhbﬁae.’bAlllr;ght? ‘Cen you assume that?
12' In other words, the restriétion;is no‘longer,vglid and hF
s ‘wgnts;to build this houée and:asva result his hbuse‘would cdlt;{
‘%14 - him 325,000. Thatfsf-do‘ybu'see any disadvantageous‘in thié
1s to thg low and_mbdergte income person whochnlnow build én
16 SQO‘mihiMug floor’agea house suxrounded‘by houses of 1400
117 minimum‘floor area? ‘
- A I don't thi@k any pa:ticula?'diqadyantages to the low
ol °F moderate income person in the hypothgtical, no.
26 Q po’you think he could gét bank financing for
| «ﬁ this house? ) ; | : - |
"" . ;21 oo . S |
A A : Host probably.’ R o -
2l Q ALl right. _,ipo'you thmk”thag 1f he went to
24' ~resell the hdubgihe ?puld be at any‘finapéial °r~9qgity
25 disadvantégé? ‘;c . A ‘On the éontrafy‘i suspect tHe
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‘senior citizens housing--
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proximity to the $50,000 houses might help him.

Q And you think this house would have a saleabilit
then? |
A ,Yeé.

Q And the ratio to, Qf land cost to house in this

area as compared to the others would not affect whether he

saying?

A If,rif the end total cost was feasoﬁable and wag such
thét it'waé within people's means and it fepresented a
reasonable house value then the ratio in itselfwould not

necessarily be ‘a problem.

Q - Mr. Mallach, in respect to your complaint.regard

THE COURT: Do you have any direcf examination
on that? o | | |

I don't think so.

MR, SPRifZER' No direct? I m sorry.

THE COURT: I don t believe so.

MR, SEARING: It wasn't the complaint against ”ﬂ 

Nsenior.éitizen’housing,exaqtly,;as I bel1eve3 beeiieVe
thatthe matetial read by Mr. Spritzér?into the record
.yesterday indicated that the complaint was against an

exemption, certain exemptions being given to housing

y

for senior citizens wh11e~no exemption was given~tp .
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1 | - s8imilar housing for 1bw and moderate income families
2 | and there may, I believe there was some testimony to
3 this in terms of what those festrictions, what the
4 waiver of those restrictions were but in any case
. 5 Mr. Spritzer did ‘read that particular provision frém
6 the interrogatories.
7 MR. SPRITZER: Well, is that--
gl e COURT: That didn't put it into the testimony
9”'rmmmmm  S
wl M. SPRITZER: ALL right, if that's 1£ then I
11 | will have no comment on that, your Honor, 1fthat 8
Al . not part of the case and I will go to my last, last
13 o }matter, and then my crosa-examination.~ |
14 || - Q Could you just take PﬁSQA and as I cﬁli them you

15| Just ‘read them off and T think that's how we will conclude.
16 Mr. ﬁaliach, will ydu look at Page 17 of 50A and couia
:v17 you determine the nﬁmbef.bf'total hous ing units fof'MhtuchEn? .

18l A - 4912 housing units in MEtuchgn. ; |
a ig. - | Q | And the one family, well, they call one unit but_'
20‘ one family units7 o »5”;§ : The one unit structures were|
21 detached single families are 3676 of-- |
'}zzr ‘Q And what we now term multi family?
2wl @ ;Thgt.would be ap@;qxnmateiy 1/4¢h of the housing|

25 || in Metuchen; is that correct?
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,A‘ That is correct. |
Q All right.
THE COURT: Are you including two family
f@ouses in that? |
THE WITNESS: Yes.
THE COURT: All right.
Q Could you turn to Pagé 16 and could yoﬁ read the
density for the Borough of Metuchen?
A The densify in the Borough of Metuchen3 19707 ‘
. Q That!s correct. | A Was 5725
persons'per square mile.i
Q And just running down the other communities,
could. you state how it ranks in Metuchen with the other
communities ingreSpect to the number. In othgr erds, '11

help youiout, if you give-~Perth Amboy would be first; is that o

correct? A r.Perth Amboy is'first.
Q Dundlen second? |
A No, Highland Park issecond.

Q  Highland Park? A New Brunswick ig
“ third, Dunellen 1s fourth I believe South Amboy 1s fifth
.and I believe Metuchen is sixth | |
Q All right, thank you. |
~}Naw.iﬂ respect to population, would you turn to Page,

I believe it s 15

A Yes.
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|
!
| 1 - qQ  What is the population of Metuchen?
i 20 A The populatidn of Metuchen in 1970 was 16,031,
3| Q In respect to-- |
% 4 MR. SPRITZER: THis NP-1, your Homor--
. 5 Q For a moment we'll go to the CDRS.
6 Ishoﬁ you the CDRs application, which is marked as
21l P-SS and T show you Page 61 and does that indicate the number

g|| ©f low and moderate income families in accordance to the

- census tract?

9
10 | A That's correct.
11 Q And if I advise you that Metuchen was census

12 || traet 20, 21,01, 21.02 and 22, you could agree to tﬁat; couldn't

] your A Well, I have no knowledge of 1t but I'll
14 take your word for 1t. ; ‘m ‘
'  1s MR, SPRITZER- Can‘we st;pulate‘tg that
16 Mr. Searing?
TR MR, SEARING: Yes. |
18 S Q I'11 show you aﬁother part just to make sure,

19 ’show you another part of the application. vuow could-you read
20" the nnmber of 1ow and moderate income families for those four
e
22
23 families in census tract 21 01 there ate 132 in census tract

tracts?

A -~ In census tract ZOthere are 369 1ow and moderate income

24',21 02 there are 687 and in census tract 22 there are 404

25| o Could you--
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MR. SPRITZER: Would your Honor mind if he

added those up?

THE COURT: - A11 right.

A It's a total of 1,592.

Q A1l right. And that would be about one third
of the commumity;ris that correct?
A I can tell you exactly. About one third, yes.

Q ~ Looking at~theée zoning maps, can you state the
multi family zone 1ocations, the number of locations of multi

family zones in Metuchen7

A Go tb»the R-4 and the 3-5 ;ones.

Q Right, And they're also allowed 1n~th -
A . B"'ln | (
Q - B-1 zone too. » ‘~_A A OK, There is

an R-5 zone along Durham Avenue, there is an R-4 zone along t
borough line near Amboy-Avenue. |

' Q Wbuld be two? A" There is an ;

'R-S zone along ‘the railroad in the, end of Amboy Avenue.

Q That would be 3. - A There's an R-S

zone on Lincoln Avenue.

Proapect Street ‘and the railroad tracks.
Q That s 5. | A There' s an R-4 zone

along Newman Street.

| Q And is there also a B-1A zone?

iQ . 4. o A There s an R-4 ‘zZone straddli+g
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A That's true and there's a B-1A zone bounded by Main and
‘Amboy.‘

Q That would be 7, correct?
A 7.

Q And in addition to that would it be fair to say

that there are: three 2 family zones?

A That's correct.

Q That makes a total of 10, correct, and then if

“you want to consgider it multi family there's a town house,"

is that right, R-2A?
A There's a single town house.
) Q Among these zones there are 11 different
locations in‘ﬁown; is that correct? -
A  That's éorfgct. |

Q And if I told you that the size of Metuchen is

2.9 square miles,

A That would not surprise me.

Q | That would not surpris¢ yoﬁ; all right.
R MR, SPRITZEk: ‘I have no fﬁxther que$t1¢ns.
V.Tus COURT: Al right. | |
| MR, SPRITZER: 1'd like to make a motion at
this time. | " o
(Whereupon the court heard legal argument ).

THE COURT: All right Middlesex.v

MR, SEARING: Your Honor, I have three items
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to be marked for tdentification.

| 1
o N THE COURT: All right, P-128, 129 and 130.
| 3 | (Documents received and marked P-128, 129 and
L 130, for identification.) |
o |
6l ALAN | MALLACH, continued.
7 || DIRECT EXAMINATION BY MR. SEARING:
8/  Q  Mr, Mallach, I show you P-128 for idenfifieatiom.

9| Could you. 1dentify it for us, pleasa"

N 10 A' P-128 is a document entitled the zoning ordinance of the

11 ’v:'Borough of Middlesex which includes one separately bounded |
120 amendment. ‘ | |

: 13 | ‘Q‘ , . Could you identify P-129, please? |

| 14 || A P- 129 is entitled the zoning map of the Borough of
/’15 Middlesex. : |

el Q0 Could you identify P-130, please?

17] A P-130 is the sunmary of zoming or prévisions of the

18 || Borough of Middlesex prepared by me.

| "19. MR, SEARING- Your Honor, having shown these
“zfo |  to counsel from Middlesex 1 would now move their
| . 21 | entry fm:’:o'_ evidence. | . |
| 22 H MR, JOENSON g I havjo no obj’é‘ction,”’j.ro#:; ‘
: - 34 Honor. | - | . |
| 24 || S (P-1;28‘,v 129 ond 130, ‘vher‘etofore marked for

25 identification now marked in evidence.)
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‘acre, minimum frontage of 100 feet and the minimum floor area

Aduplex houses.

zone.
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Q Mr. Mailsch,~cou1d you identify the priﬁcipai |
features of this zoning ordinance,please?
A Yes, sir, There are 7 ‘zones specified by the Borough of
Middlesex zoning ordinahce of these 5areresidential zones,
Zarenonresidential, one entitled general.business and one
industrial |

The residential are, includes 3 zones which permit
single family only, one ‘zone which permits single famiiy eod :
duplex, two family development and one zome which permits
high rise apartments. | |

In the single family zones the R-lOO zone requires a

minimum lot of 200, 20,000 square feet approximately half an

of 1500 square and 1000 square feet on the first floor.
‘The R-75 zome specifies a lot size of 7500 square feet;
75 foot frontage, 900 square floor area.
The R-60A zone specifies 6000 square feet 1ots, 60, foot
frontage and 750 square foot interior floor space.
~  The R-60B zone contains the same standards as the R-604
for single family and requires 7500 square feet lots, 75 foot

frontage and total of 1500 square feet for both units, for

- The R-4 zone is}desigﬁated as e high rise apaxtment :

- The R—é zone :: - requires a lot minimum,‘ lot size of
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clude R-6OB, whicn is the single family and the two family

fments, the standards for the garden apartments are similar to

. s8ilze, same unit size,‘et cetera.

planning board.

Vtotal of garden apartments and high rise units may not exceed

"and the combined total of 2 through 7 dwelling units, may not
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4.acres for construction.

The density may not exceed 16, 16 units. One bedroom
apartments must contain 550 square feet, 2 bedroom apartments
must dontain 750 square feet. The ordinance,pfohibits units
in excess of 2 bedrooms and requires that 85 percent of the
units be one bedroom or no bedrooms. 15 percent maximum,
two bedroom,-that's the--excuse me--the general business zone
provides for business‘and‘certain residéntial uses. .

The residential uses permitted in the business zone in-
duplex and garden apartments developments. ‘The garden apart-;
the standardsfor the high rise in the R-4 zone and again the
same density standard and the same requirements of 85 percent

one bedroom and only 15 percent two bedroom. The saﬁe lot

The 1ﬁdustria1 zone does not permit residential uses.
Units comstructed under thehhigh risedptov151ons in the R-4
zone as well as garden’apaxtments require the approval of
mayor and council as well as a positive reﬁammendation by the

‘In addition, the ordinance specifies that the combined

ZO:percentnof the number;oi single family units in the bprougﬂ
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1 || exceed 10 percent of the detached single family dwellings in

the borough. I assume that even though it's not absolutely

2
3 clear that the two categories a{tre considered mutually
4 exclusive.
. 5 Finally with regard to -vacant land availability,
6 || accofding to information provided by the defendant's attornmey
7| at the time of the depositions, there are 130 acres plus or

8 minus of vacant and useabie land within thebordugh. This in-

cludes a, ,su'b‘t‘:i:'acts “for- flood ‘p]/.a:ln lands, Of this land

9
B i6 approximately 40 aéres is located within the singie family
.llj“zOnes, approximately 5 acres in the one and two family zone,
izpiiapproximately 16 acres in the high rise zone, eight acres in ﬁhé;
i business zZone which garden apartments are permitted and 58 |
14 acres slightly less than one halfthe total in the 1ndustrial
 i5 zome. | | |
16 . In addifion;éhe information provided specifies

17 'approximately 50 acres in nursery use which, a report from thc?
18 || borough's planner states are being replaced by more intensive

| 19 landuse activitie,s;'

R 20 N | THE - COURT- W\l"ner'e} did t;he '50 ‘gcres fit into
ol the zaer | - |
. | 22 | . | THE WITNESS : vIt's_ not ‘c“learj‘," sir. That's oxiér
23 | and above' the 1 130. Fbutvwh'at zZone-~ |
24 o Tl'.IEiCOURT: I see. |

25 - THE WITNESS But what zone they are in is not
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A ' In the R-100 singlé family iones, the provisidns for
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cléar.
THE COURT: What'é that nursery, tree nursery?
THE WITNESS: I assume tree nursery, plant
nursery.
Q Thank you, Mr. Mallach.

What 1if any of the features you have described havé an
adversé effect on the provision of housing for low and |
moderate income persons?

A There are a number of featurés with regaré tQ ﬁhe re-
quirement invthe'singlebfamili zones, the réquifement‘in the
R-100 zone.v‘ ‘. |
(Whefgupon the court heard legal
argunent.) |
THE-COUR?: A11‘figh£, proceed with your |
angwer then. | o | |
THE WITNESS: Yes, sir.
THE COURT: Really just started, R-100
single-- | ,
Q :V, Mr. Mallach, I had.jUQt askedfyou'whaté~ 
| THE COURT: VHE knows ﬁhat itJ1é.' Go

- ahead,

lot size of 20,000 square feet; frontage of 100 fegt[ahd floo1

area of 1500 feet are all substantially ih exceés‘of reasonable

and modest requirements.
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1 The requirement of 1000 squate feet on the first floor
2.‘ io equally so and can lead to construction of substantially
3 || lerger than 1500 square foot, two story houses.
4 I'm not taking issue with the provisions of, that
. 5 are of that nature in the other single fomily zones.
6 | The proviSions in the high rise apartment zone are
7 restrictive. Fixsg in a muﬁicipality with telatively small
g || vacant lots and relatively soattered vacant acreage the
9 provision that requires-fout aores for developoont of a multi
10 family complex io extremélyvtestfictive_and tends to severely
VII, limit tho available laﬁds_for‘the>purpose. The requirement
12 that is 85 percent of the units be one bedroom and thex
f13 'Probibitlon,of:unitoiover two'oédroOmg 1s'agoio oxtremely
i4 restrictive and prohibitive‘of an important'type of housing_
15 opportunity.
16  That applies both to the R-4 high rise provisions and
17 ‘to the provlsions for:gorden apartmento'in the general businesp :
is zone. '._ »o _ | | | -
l9 | The‘:equirement that multi famlly‘housing tecéivé approvrl
50 ‘of mayor and council as well as a positive reoommendation‘fromvor‘
21}?the planning board is illustrative of the kind of btoadly |
. - discretionary provision which places hurdles in front of multi .'
o zz family housing which does not exit for other housing types and
2;, can be used arbitrarily to limit housing opportunity. |
25 o Thirdly or the'prOVioion'that garden apartmonts may not
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in residential zones represents only the very small percentag

of the county planning board's projection of the need for
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exceed the.percehtages specified and multi family housing
generaily may not exceed the specified percentages of single
family housé is restrictive in that it puts an arbitrary -and|
fairly limiting ceiling on the approval of multi family
housing being of any kind, which is;especiaily the case
sincé‘the number of single family units permitted in recent
years in the borough has been réhtively small.

Finally the vacant land, the 1and specified as vacant

and useable rather, it, nearly half of the land is within ,

industrial zones and this zoning is substantially in excess of

the Middlesex County Planning Board's projection of the demand

for industrial lands. At the same time the amount of land

~R

residential land.
So these are the features of the Middlgsex ordinance that
are relevant'tb this qﬁestion. | ,
TﬂE COURT: You're feferring to 24105?
THE WITNESS: That's cofrecfw sir;
fQ Mr. Mallach does this municipality have a public
housing authority?
A No, sir. » ; o
Q ) Mr. Mallach, I would like to draw your attention

to the question in response to 1nterrogatories served by

plaintiff on defendant this question number four , would you |
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read it and the answers provided by the defendant?
A Yes,bthe quesbion is, "Provide the number of multi -
family units in each of the following rental categories and
ranges."

The answer specifies 8 efficiency units between 150 and
$199 a month. |

101 bedroom units between 150~end 199 and 345 one bed-
room units between 200 and 249 a month |

One two bedroom apartment between 150 and 199. 98’two
bedroom units_and 249 and 77 two bedroom units over 250.

No three or more bedroom units under 200. 14 between‘

200 and 249 and one over 250.
Q’f  Thank you,

o MR.SEARING:‘NOW,‘yeurﬁbnor, if i may bave the
court's indulgeneevI em gblng to drew Mr. Mallach'af‘
atteﬁtiobte P;28 to provide éome\figures in which the
court has shown an interest ehd i believe can be
‘extracted from P- -28,

‘Q | Mr. Mallach can you, from this exhibit determir

the total number of families as of 1970 within the Borough of

#
Middlesex’;,

A ' This exhibit e indicates that there were a total of
3 483 families in the Borough of Middlesex.’

Q : Can you determine how many families were in the

income range of zero to F 5999?

8

e
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A 23.3 percent, sir.
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were
A There/76 familes in that incomerange.
'Q And that would be, what percentage of the

total number?
A 10.8 percenﬁ.

’Q ~ Can you determine how many families were in the
6000 to 9999 income range?
A There were 813 families then in that 1ncome'range.:

Q Anﬂ what percentage is that Of thg total number
of families? - o |

THE COURT: I think your total number of famnies'
is wrong. I'm just 1ooking at it-—.

THE WITNESS:' There's someb1mes a variation from
one table. v,; |
THE COURT: Better add up theﬁnumber of families

THE WITNESS:‘ Let me try that ég;in. You are
right, "
) Q : ACouid‘ybu give us the coxrect—- | |
| THE‘COGRT: Thaﬁknocks it out so‘far,pddesnit .
,i#? S ‘

THE WITNESS: No. .
THE COURT: Wéll your percentages are wrong,

if the total number of families is wrong.

THE WITNESS : Right, I 11 recalculate the
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- previously as summary table of the community development

A - Yes, there is..
Q Would you read it for us, please?
A ; Yes,

i
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éercentages.
‘THE COURT: Why don't we take a recess at
this time, work it out.
) ; What is the total number of families?
THE WITNESS: 2883.
THE COURT: ALl right.
(After a brief recess the grial
continued.)
Q Mr. Malleach, I'd like to draw your attention to.

Page 68 of plaintiff's exhibit 53 which you have identified

_application.‘

‘,} Is there an entry for Middlesex on that table?

In theifirst column the number‘of substandard dwelling . ‘
units for the Borough of Middleséx‘numbefs 187, in the s;cond
column, referringutd the ﬁumber of 10wef‘income_households
in need of financial aSSistance’is 433, total of 629;-

Q. Thank you. |

Are there any federally or state subsidized housing

units in Middlesex? |

A  | Not to my knowledge.

MR, SEARING: Your Honor we have no further
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questions.

THE COURT: Mr. Johnson.

CROSS-EXAMINATION BY MR. JOHNSON:

Q Mr. Mallach, I call your attention to Pe130,
in evidence, your analysis chart specifically to the R-4
high rise apartment zone under that parficular‘section you
1ndicate two sPeclfic problem areas, one the bedroom
prohibitions and two, a 20 percent coverage. Is that

correct7 B

e:A we11 I didn't refer specifically to 20 percent coverag

VI referred to the feature of the 20, they shall not exceed th

20 percent of the single family dwellings.

/'Q j Well let me, your chart says here coverage,

. '20 percent does it not?

A Tbat referS' we-~-
Q.‘J ; Just’answer my question please.
‘A The chart does say that, yes.- |
| f:Q B Now 1n your referring,’that is listed under the

I R=4 high rise apartment zone, is it not?

A Yes, it s, :

Q f, Now T call youm attention to Section 82-50.4

of the Middlesex Zoning Ordinance and under that particular 1
23 |

fsection which 1s in the high rise‘apartment zone, would you

read that section please?
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LA 50.4A to B to?
2 Q B2, I'm sorry. |
3 A | Lot coverﬁge by all buildingé of any}nature shall not
4 ‘exceed 20 percehtr of total area.
‘ 5 Q | So you're talking there in that o‘rdinance of
6 lot coverage not ejxceeding 20 percent of total area, correct?
7 A That's correct_. |
8 Q Now when you prepared that chart, isn't it true
5 that i;hat was the 20 bér¢ent"' coverage that vyou were referring
N o
" A ~ That's cprrect. |
| 12 . Q Ydu were n‘gt fefgrrihg ‘to‘ any se.cond, yqu were
13 “not referring to Sectibp 82-76.1 of t:he Mi«lddles‘exZoﬁing
14. Ord:h'\ancg, is that ,co_r‘reévt? - o - A In terms of thai:
1s . particular referencg on the"chm:'t? -
6 Q  Yes, sir. ‘ A No, fsir.:
7 Q So in this pa:ﬁicular gefereﬁee on the chart where
18 you say cqverage, 20 percent, you're talkiqg abouﬁ lot
ol coverage by all builglings qf any nature, shgllf-,nqt exceed
20 | 20 peréent of t:he total area?
7 }J ‘A That's the refefem:é‘. |
. | : -'(Wﬁefeupon t:hg' équr_t hear(i 1ega]..v
:z ] argument) o k ’ -
., 2’4 Q /Mrvv; Mgllaqh, hgve you ey’er' ‘vrri;s‘i‘t‘ed t;he Bdrough;qf“
,25' ,Middl;esex? | | | | N | |
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A  No, sir,

Q Never at any time? A I may but I can

remember specifically.

Q And therefore you've never made a thorough
inspection of the Borough of Middlesex to escertain existing
land uses in the borough, have you?

A 1've not done so. |

Q Are you aware from studying eny documentation whik

has been furnished to you of the existing land uses in the

Borough of Middlesex?

A I have reviewed the document entitled land use and
' development trends analysis prepared for the Borough of d
Middlesexly the Orose Report, which has substantial informatien |

~a land use in the Borough of Middlesex.~

Q Did you personally review the zoning ordinance of‘

the Borough of Middlesex‘7

A - Yes, I did.
Q  When did you personally conduct that review?
A -Oh I}m not sure when the first time T conddcted it wasa,

I ve reviewed the ordinance carefully prior to this testimony v
as well as having reviewed it previously.. |

Q It was after January 28th of 1976 was it not?

?A ‘~~'It.may,have been, as I sey I don't recall~specif1celly

3whether'1 reviewed the - ordinance personally prior to that

deposition date or mot-
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1 - Q Do you‘recall ét the time that depositions were
2 taken on January 28th indiCating to me that the zoning ordinance
3 of the Borough of Middlesex had been reviewed by your
? 4 associate at that point? A I may have had. -
. 5 Q So that it was after January 28th then of this’
6|l year that you pgrsona}ly reviewed the Middlesex Zoning
7 Ordinance? |
8 MR, SEARINé Ybur Honor 1 obJect to this line
° 'jof questioning, the date that he reviewed it is really
o tmmaterial here, I think. |
” MR. JOHNSON: I think it's--
iiv | THE’COURT: I would tend to think that that was
: 13 stht’thiqftime, Mr, JOhnsqn. I'1l sustain that'
"14 'iobjéctioh. | |
151l Q; Hdw long did it take you Mr. Mallach to review

,v16 the Middlesex ZOning Ordinance?

171 A ""Iq.read the ordinance itself?
lé - Q . To read an& review it and analyzekit.b
19l A We11~:it's, there'é a distinction to reading it, té'rééd

Eib and review it, may have taken half an hour to an hour to analﬁze

21 || it in context with the other materials, considerably longer.

224] Q Did,you read through the entire,ordinance?,
‘r 23| A Yes . | ‘
24  . | Q - And you also rgad the fépdrt brepared by the

25 || borough planmer, EugeneR. Orose Assodates, entitle Report
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| . No. 2 on master plan basic study?
| A Yes.
2| ‘ : . _
Q Did you obtain figures from the Orose Report
3 .
4 giving you available information concerning the amount of
| . 5 vacant devdopable land in the Borough of Middlesex and
6 breaking down this available land by zone?
A The information on available useablé and other vacanﬁ
7 .
s land was provided separately from that report.
9 Q Was that the information that wee furnished by
10 the Middlesex Borough Tax AsseSéor? : |
'11 A I believe it was from the Middlesex Borough Tax Assesson
12 || wes furnished to me by the attorney . . |
13 : Q . That s a list of all of the different parcels of
i4} land 1ocating exactly what zones they are in~ is that
| ?
15 correct. |
.
16 A That's eorrect. | | ) | N
17 Q And you have a complete breakdown there of all off
18 that informetion?
19 A B Yes? sirg - | | | _ |
20] Q - Do you know the total number of acres of land in -
' Vzll#the Borough of Middlesex? Not vacant land now, total number of
. , acres of laﬁd? |
alA No, sir, I believe it's in the land use report and I
24 cpuld-- | v | - x
25 - Q ‘Allright, would you refer to that - report at
| , B v _
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believe it is indicated on that report is 386.02 acres, isn t

18  A‘ - That is theainformation provided by the borough yes.

‘Middlesex.
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‘Page 4 and-- A Yes. There are approximately

2240 acres of land, altogether in the Borough of Middlesex.

Q This then is-approximately 3% miles of land;
is that correct? A That's correct.
Q And again are you aware that 82.7 percent of the

total land in the borough is actually developed at the present

time? | A That is what is given on thig

table, yes.

.Q And do you accept that figure’
A It appears reasonable.
Q Do you know also that 17.3 percent of the total |

land in the borough is vacant at the present time?
‘Q | Now of this 17.3 percent which is ‘vacant and T

it true that only 130 acres or .058 percent is actually

vacant and developable?

Q A11 right. This is slightly more than one half
of one percent of . the total land area in the Borough of

Middlesex, 13 it not’

A Oh, no, no, it s approximatdy 6 percent.
'Q - 130 acres is 6 percent7 ;,f"
A Is 6 percent‘of the land area‘of tho .~ Borough of
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kindustry, then an additional few percent are zoned industriall

‘industry by the Borough of Middlesex and used for 1ndustry

Middlesex County?

A Ilbelievé I have some statistics to that'effect;A It's

Mallach-cross , 227

Q All right, A You missed your
decimal point. |

Q I'm sorry. How much of the total land in the
Borough of Middlesex is zoned for 1ndustry?
A Well, I have no idea of what the zoning is, there is
249.67 acres are in industrial use and an additional approxi-
mately 115 acres are vacant and industrially so zoned so that!
altogether aoproximatef 360 some.

Q ‘Does this représént‘llgl percent of the total

laiid in the Borough of Middlesex zoned for industry? |

A ‘IVWOuld oay’it's close: to abéut; oh; 16 or 17 percent;

Q e Again I call your attention to the report that
wasfurnished to you by the borough planner, on Page 4 on the

table--,

A 11, 1 percent is zoned for industry and used by

and arefvacanta
That was the different--

Q Do you know how the percent of land zoned for

that 11.1 percent figure compares»witb other municipalities in |

my impression‘that1it's\lessvthan'some and more than others.

‘,Q You feel that it is an unreasonable amount of land

8
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7municipalities have a smaller percentage of land area zoned :

'Report, Mr. Mallach and ask you, is it true that
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tﬁlbe used for business, for industry?

A Well, the amount of land that 1s used for industry is
neither reasonable or unreasonable, it's a reality, the
amount of vacant land that is zoned industrially and is not

used for industry, is most probably unreasonable in that it's

Q Can you'tell me how Middlesex Borough ranks
withh the county aé far as actual amounts of percentages
of land being currently devoted to industrial use? |
A Yés, it 8 based on the Middlesex County Planning Boardwsj
information which does, this is frcm P~105 ‘there are of ‘the,)
of the 23 municipalities leaving out New Brunswick and Perth

Amboy that don' t have data on this chart 11 of the

for industry, 11 of~the municipalities have larger percentage
lﬁnd aréa zoned fdfilndustfy; Middlesé#kappears to be, this is
not zoned for industry, I'm sorry, actually used for
industrial purposes. ' |
Middlesex is apparently in the middle,
Q That 8 using the 1970 figures -of the county
planning board- is that correct? | |

A we11 “it's the data from their interim master plan

report lt 8 either 70 or 67 data._

Q o Now again I call your attention to the Orose
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approximately 1/4th or to-be exact 23.2 percent of the land

in the Borough of Middlesex is used for public streets or ——

railroad right of‘ways? A And water.
Q And water right of ways?
A 23.2 percent, yes, sir.
Q And 4.9 percent of the total land in the boroﬁgl

is zoned for commercial use; is that corfect?
A Yes, sir.

Q In commercial use. Do“you feel, Mr. Mallach,
that a town with these percentages, 11,1 pereent of the total

land actually being used for industry, 4.9 percent being

used for commercial, 23,2 percent for streets and rights;f

ofvwafs, 36.3 percent for residences and 6.4 ﬁercént;fqr
recreation and other public uses. | |

Do you feel‘that's;a balanced éommuﬁityfas far as mix |
of uses? » |
A I think it's a representative community. |

THE COURT: I don't think you're‘ansﬁgring"
thé’question; : V | ;
| 'THE WITNESS: Well, I don't knﬁw quite howto
define bglancedréémmunity 1n'térms of the mix of

. residential and non;esidéntial uses.

Q You féel it's a representative commnpity?
Q Irefer'you, Mr, Ma11ach, to P-50 in‘evidence
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which is the Middlesex County Planning Board 1970 census

1
2 selected population and housing statistics and I'd like to
3 ask you ceftain questions concerning that. |
4 A P-50A. |

. 5 Q P-50A, I'm sorry. As of 1970 on Page 1, would
6 you indicate what the Population of the Borough of Middlesex
2 was? »
'gll A The population of the Borough of Middlesex as of 1970
ol was 15,038. |
10" f»f Q | And I call your attention to Page‘17 of that

' il same report‘and}ask you ifxyoﬁ can tell me the number of
12 | housing units 1h the Borough of Middlesex, total number of

13' | housing units7'

P L
15 ; - Q And how many of those were one family?
16A A 3,327.\ o ) o
17* Q And how many were two or more fa@ily; two or“mo#e
'is family dwellings?
i A | 1,021, | |
20 | Q SO'approximately 27 percent would be two or'more 
: ‘ -- 2 1 "1“, family units and 75 percent would be one family, is that:
= correct? RN |
22
a3l A About 22 and 178 - ' -
24' Q | A11 right. On density, on Page 16, Mr. Mallach,

25

would you 1ndicate what the population per square mile is for
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14 ||

- a quarter about 22 percent.

_fhousing under $25 OOO there' s a total of 3 111 units ShOWn

21}
| A That 8 correct,

2’4_;.'1790‘?
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the Bbrough of Middleséx? : A The population
_per square mile in 1970 was 4,297 persons per square mile.

Q Would you say th#tiranks approximately ninth in

the county on that particular chart?

THE COURT: You don't need to.

Q No, that's approximately correct, isn't it?
A ~ Yes,
Q ALl right. On Page 18 of the same exhibit,

Mr, Mallach “would you indicate the number of owner occupiec

dwellings in the Borough of Middlesex as of 19707

A 3,076‘owner occupigd dellings;
Q. = And how about renter occupled?
A 1,022, | o
'Q-' | Wbuld you say that this was- approximately just

slightly 1ess than one third of the housing units were rentet

occupied, then7 - A No, no,sir, less than
Q ; ‘And on Page 26 of that same exhibit, value of
for the Borough of Middlesex, correct?

- Q , “Ahd fqr'those under $25,000”woulstﬁe’total»bef

__

THE COURT: Excuse me a minute. Go ahead.
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e Q The total under $25,000 would be 17947
2 A That appears to be reasonable, correct. B
3 Q All right. And under $35,000 would be 2,8137
| 4 A Yes.
. 5 Q And over 35,000 would be only 298; is that
6| correct? A That's right.
7 Q And on Page 26 of that exhibit, Ifm sorry,

8| Page 32 of that exhibit the average value of a home in

9 Middlesex Borough as of 1970 is l#ted at $25 443; is that

10 correct? v A That's correct.
11 ‘ Q And Middlesex ramks 15th in Middlesex County in

12 | that category, is that correct7 A “Counting from

13 the top or from the bottom?

14 | Q | Counting from the top down,
‘ 15 A "~ I'm not sure. | o
y 'Q, Does it look approximately cofrect?
7l A 1t leoks a 1ittle low. - |
18 - Q But the average valué 15 $25‘443, corréct?

19 A " According to my. calcdhtions 1 think it's No. 11 or

20 No. 12 I'm not absolutely sure.

‘ . 21l | Q There ‘s no question as far as the -a;v;erage, vélue, |
22 || though?
230l A No,‘sif. E o ‘ | |
2l Q Mr. Mallaehg does>éhe‘Midd1esex;ZOning_Ordinance

25 | in and of itself have any provis ion which di;criminateg agaihﬁt
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1 || persons on the basis of race, color or creed?
2 A ﬁot to the best of my knowledge. |
3 Q Now I'd like to go over with you the areas where
4 you feel Midd]_.esex has engaged in exclusionary zoning
. 5 bracticés. I believe on your direct testimony you've listed
| 6 5 specific areas whére certain municipalities'may be guilty
2 “of exclusionary zoning practices; 'is that correct?
sl A Yes, sir. |
of @ The first--
10 . THE COURT: However his proofs in the case of
11 | Middlesex are limited to what he said on ‘h:ls direct,
h ‘12 Mr. Johnson. | | | |
sl ‘MR, JOMNSON: All right, your Homor.
14 | Q . _One of the are‘&s that you've ‘aytta.cked iﬁ 'ﬁiddlésiex

15| zoning ordinance would be the excessive standards, is tha‘t
16 correct, you feel that certéin, there a_re‘cert:ain lot sizes

17 )} and floor area sizes which are excessive?v

181 A That's correct. .

19 | Q ?Now'»th‘e loi: sizes that you feell are excessive

20_“' exist only in one zone, the R-100 'zoi-;e, is t_h_at'cozfe'cf,-

. 21 as far as one family fesidenyes are concerned?
22 Jr A That's correct. |
23| Q  Andcan you give me any information as far as thTL

24 || percentage of land which is located in the R-100 zone in the

25 ‘Boilrdugh of Middlesex? ‘A Percent of total land
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1 or--

2 - Q | Percent of total 1and yes, s8ir.
3 A Well, I have no idea how much of the developed land is
4|l in the R-100 zone but--

. 5 Q How about the vacant land then?
6 A Approximately 5 percent of the vacant and useable land
7 specified by the borough is in the R-100 zone.
8 Q All right. So that that's a rather negligible

9 ' proportion compared to the balance of the vacant land in the

10 || - municipality, is that not? .

il A Negligible maybe a little small but small, certatnly.

PN Specifically 5.5 acres total of 130 acres; is

13 thatocorrect?, |

4l A " That's correct. o

15’ g Q And with respéct‘oo the other zones, resident
16 zones 1n the Borough of Middlesex would it be your opinion that_
17 Vthe lot sizes since they are 311 1ess than 7,500 square feet |
18 and the floor area requiremem:, since they are all less than

'19 900 square feet, would;they be, do you consider ‘modest and

20| fair standards?

21 l'A I think they re reasonable, yes.
Q And would those standards be conduoive for the
23 development of low’ ‘and moderate priced housing in those

24 vParticular areas?

25 A To the degree that single, modestly priced single family




Mallach-cross | _ 235

\ 1 housing can be built, I believe certainly in the R-60A and B

2 zones and most probably in the R-75 zones, these provisions
‘ 3 are adequate for that purpose.
| 4 Q Would it be your conclusion therefore that on the
| . 5 whole the lot sizes for single family homes provided by the
1 ‘ A
6| Middlesex zoning ordinance are not in themselves exclusionaﬁy?
7

A With,the exception that 1 mentioned earlier regarding
81 the R;ioo zone, yes,

9 - Q Now I believe you testified yesterday in a
»ilo question that Mr.iPlechner asked,of you that lotgéizes

11 between 5 and 10,000 feet would be appropriate to the pro-
12 ductioﬁ ofimoderate priced housing; is that correct?

13} A 1 believe sd, yes. |

14 Q " So that a lot gsize of 10, 000 square feet, you do,4
15| mnot feel that that is an excessive lot size, do you?
16| A Well I think a lot size of 10,000 feet may be excessivel.
17| 1 thiﬁk.withih an adinance to provide a reasoblé balance ﬁhefe -

18 || should be a substantial provision of smaller lots than that.

19 Q All right, within an ordinance—- :
20 | ‘;i THE COURT’ You mean it would be excessive if
[ . o 21 | ~7-‘applied to an entire munieipality..
22 _g '  ;' Is that.what,you ate<saying? .
23 , i THE»wiTNESS;-ﬁIE it were the éﬁallestjlot
24 | av@ilaﬁle, it‘ﬁpuld‘cextainly béiexgessive, yes.
25 Q  But'if it were'ﬁhe’largest 1ot sizeand if it Wér1‘-
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only limited to a small portion of the municipality, would yoﬁ

1

2’ feel thatthis would be an unreasonable size?
f 3 A And there was substantial provision in smaller--
| o Q Yes. A In that situation I think it
| . 5| couldargue that it was not unreasonable.

| 6 Q | That is a situation which exists in the Borough
7 of Middlesex, is it not? |
8 A Wéll,}some question I believe you were rEferriﬁg just

9| mow to IO,OOOVSQuare foot lots in your question.

10 - Q Yes, all right. Well, how about 100 foot
11 frohtage? | | |
izl A I think 100 foot frontage is a generally an excessive

13 provisioﬁ.'
14 ' Q - Again don't you have to look at your entire
15 ordinance to see how much the land within the municipality ig

16 || zonmed with 100 foot frontage, how much is zoned with lesser

17 ’frontgage?

18 A Well,il.thiﬁk there's a distinction hére, I'm not, the
19 pro&ision ié oné thiﬁg,'the degreé to which the'ordinance‘

| 20 Aas a whole, tha municipality has a liability in terms of

. 21 n ~the ordinance ‘as a whole and have drastic surgery should perHaps

be done is another matter.

22
23 Q. Wéll the provision--
24 A I mean, certainly, certainly in terms of lookins at thd,

25 )ordinance as a whole and looking at the liability of the
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- should betaken into consideration.

. Mallach the Borough of Middlesex, the R-75 R-60A and
’themselves exélusionaryprovisions,~a:e they?
A'j 'No, sir.

A Yes, sir.

| for a2 family dwelling in the R~6OB zone would be excessive‘
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municipality as a whole, yes, they should, the other factors

Q And so you just can't arbitrarily say that 100 foot
frontage is arbitrary or an exclusionary_provision without

taking into consideration the entire zoning ordinance, can yqd

A No, you may have--let me explain thedistinction, the

100 front frontage is an exclusionary provision, it's effect

in the context of the total ordinance may vary, depending uan

what the other provisions are.

THE COURT: You mean it's exclusioﬁaryfbé
itself but 1in dealing with one ordinance, it's total
effect , 1t might not be an unreasonable requirement?

THE WITNESS' Yes.

THE COURT' A11 right.

Q With respect to excess floor area- requirements,

R-GOB zones, those requirements in those zones are not in

Q. In fact, in those areas Middlesex has what you -

would coﬁsider to be‘modest ;floor.erea reQuirements?..

_Q B Do you feel that 1500 square foot of floor area|

A No, sir.

pu?
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‘cure that defect? A It would theo cure

'1ndicate is a problem with the Middlesex zoning ordinance is

’A,’; 1f the standard 1f the ordinance is clear that the

ydisCrétion is limited»to a series ofjprecisely defined
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Q You indicated also I believe in your testimony,
Mr. Mallach that the, one of the problems with the Middlesex
zoning ordinance is the prohibition with respect to bedrooms

and the limitation with respect to bedrooms; is that correct?

A That's correct.
Q And you feel that the 85 percent for ohe’bedroo*
and 15 percent for two bedroom and prohibiting over two
bedrooms is anvexolusionary device?-
A Yes, sir. A, _
Q  And would you also feel that if the Borough of

Middlesex took action to delete that section that that would

‘that defect, cerfginly.~_,,ﬂ

- Q - .1 believe another one- of your provisions that - you

what you had referred to initially in your testimony as the
arbitrary provisions giving broadly disortionary powers to
either the governing body or a section of the governing body
such as theplanoing‘boardand_zOning board; correct?

A Yes, sir. ) |

Q  Now that is only a problem, Mr. Mallach, isn't it
if there are no specific standards which are set forth in the

ordinance to control the disoretionary power9
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standards and may not be exercised beyond those standards is

| 1
2 | onething if the standards exist but yet discretion can go
3 beyond those standards then that's a different matter.
| 4 Q Now you studied Middlesex zoning ordinance with
! . 5 respect to discretionary powers in order to come to your
6 conclusion that the Middlesex ordinance is faulty and to say,
7 glve discretionary powers, is that correct?
s|i A That's correct.
9 Q Mr. Mallach, again I would call your attention -

10  ,to'Section 82-76C of the Middlesex Zoningvordinance, in that
11 section it does indicate thatthe planning boaﬁd df the Borough

12 of Middlesex shall review the application and exhibits, does

5l 1t not? A That's in 82-75?
 14 A 82, I'm sorry. |
15 q 82-75,
16 A Yes. ,
o Q " All right. And it gives to the élanning board

18| that, pursuant to the #tatute which is referred to in the
19 ordinance, does it not? A Yes, sir.
':20 o Q ,And~thevp1anning board must render dk:epart’tov |

. 21

22 of a'siteplanwand compliance WIth‘provisions,gnd requirehentq

themaYOr'and'council’as to its findings, resﬁecting'suitabilﬂty

23 of the ordinance, does it not?

25 ‘ Q‘ And in the next section,‘82¥76 it séts,forthywhjt
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1| the reduirement of this ordinance are for the igssuance of a

permit, does it not?

2_
3 A Yes, it does. _
4 Q And it lists a total of 34 different requiremenﬁs
. 5 which must be met in order to have the planningboard make a
6 determination as to whether or not those requirements have
7 been met, doeé it not? A Put that‘way, yes.
8 - Q So there are'standérds set forth within tﬁis

119 ‘ordinance which govern the action of the planning board in
10 nmking a decision, are there not?

1l A Therelgre standards set forth in the ordinance which
12 f brovidé the”basis fdr the revieW'by the.planning board 'The
3 ordinance does ot 1imit the discretion of the planning board
14| or certainly the discretion of the mayor and council to the

15 stAndgrds set forth in this ordinance.

1611 ('- Q ; Wéll if the planning board or the mayor and coupcil
17 went beyond the standards which are set forth in the ordinanJ:
18 -that would be an arbitrary action-that could be set aside by
19 an appeal to a court, could it not?
20 | . What I'm trying to inﬁicate to you, Mr. Mallach 13 that
,if | ‘21/ yéu've,saié that you pbjectfto broadly discretionary powers
¢ 210 beiﬁg- givéh' to eithef "aréa of goveming body: br"‘"‘a ‘plarming 8
23 board and I'm pointing out to you that that would be correct

24 || and by your own:* testimony thath correct, if there are no

staﬁdards to control'thediscretion but in this

spgcific
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1| ordinance there are specific standards which are set forth

-at lengtvh which could control the discre#ion of the planning

2

3l bo'erd and the mayor and rcouncvil, coi:rect?

4|l A That there are a series of standarde sef: forth which,
. | 5 which must be met by the garden apartment developments in order

6 to receive approval. The ordinance does not specify that

7 any development meeting these explicit standards vshall be

8 approved. The ordinance does not specify the limits of

9| discretiom of those bodies. Now certainly a deveioper who

10 || meets all of these standards and is denied apptovel has recoyrse
11 to the court bnt the point about the discretionar'y provisions |
12 is tha‘t in‘ the meentime this pr’ovides for e 'series iof hurdles
13 that the developer must meet for this type of housing ’which
14» need ot be met. For example, for single. family housing and
15 | dthough in the end the developer may be vindicated by the
16 | courts if the action is arbitrary, the same time he's gone
17 || through the 'proces_s which is extremely slow and extremelv »:
18 expensive, | J | _ N

19 - Q ~ Mr. Mallach, as I, my notes indicate that your

20 original testimony complains of arbitrary provisions, giving

. oal ‘broadly discret:l._onary powers when there were no ‘specific
- 22 | "standards'to controlf the ,dieyexetion; }is’tﬁat correct?
23 A ‘ 1 don't necall the exact wording. |
24 - Q There's e distinc-tion, is \t;here not , there can |=

25 be instances in certain zoning ordinances where there are
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discretionary powers without standards set forth in the

ordinance? A Yes. |

Qk‘ | And we do not have that situation in Middlesex,
do we? | |
A Theré are standards: iIn the ordinance, yes.

Q Now that section that I referred to you; 82-75

is the garden apartment ordinance in Middlesex, correct?

That's the garden apartment zone?

FA Yes.

Q Now I wquld also‘cali,your attention torSéction
82-50.2 at thé top of the page inlthe‘right hand side where
‘it says that the board of adjustment in this caseAshall
specifically find, after;a;hearing.héld\upon the applicati&n
of the owner or his authorized agent, that the requirements

mentioned’here in aré,satisfied, correct?

A I'm sorry, which section is this?
Q  82-50.2 under the high rise zone.
A T don't, I don't see any reference to the board of

adjustment in this section.

Q " You don't have this?

A I don't have that.

MR, JOHNSON: ALl right,‘apéarently your Honor
this amendment that I'm reading from was adopted on

March 11, 1975 and the copy of the zoning book which

the witness has does not have, does not contain-that'
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A Yes, sir.

15 general reqdirements‘undér Section A and severallot

building requirements under Section C and two parking requird-~

‘rise zone, correct?

A Yes.

 board of adjustment under this particular section’

" the provisions that were in the ordinance that I reviewed.
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. amendment

THE COURT: All right, thank you.

Q If Tmy, Mr. Mallach--
A Yes, sir.
Q --the amendment which was adopted by ordinance

No. 661 on March 1llth, 1975 does refer to the board of
adjustment msking a finding and limiting the finding to the

requirement mentioned in the ordinance, does it not?
Q And thenragaiﬁ and I believe your copy which
contains the same information, the general réQuirements are

set forth in Section 82450.4 and incorporate a total of

requirements? B A Six.

Q Six lot requirements under Section B and 10 -
ments ‘under Section D, correct9
Ar‘x‘ That s correct. .

Q Again we have standards to refer to in the high

Q,‘ So there is no umbridled discretion given to thj

A‘ I believe the amendment narrowed the~discretion,from
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1 Q All right. Now if’we may procéed, Mr. Mallach,

2 || to the other that you have cited with respect to the Borough

3 of Middlesex and I, fhis would be the, I guess what you
| 4 || would characterize the distribution of vacant land by zone,
. 5| your contention being that too much of the vacant developable

6| land is zoned for industry; is that correct?

7l A That's correct.

8 | Q Now we have in the Borough of Middlesex as you'vye

9 indicated, 130 acres of vacant land which is developable
10,' vacant land, correct? | |

11 . A That's correct. | |

‘12 Qv" Which is approximately 5 percent of the totaly'
13 land in the borough? | -

14 A That's correct, more like 6,'actua11y;‘.

lgv‘, Q In the residential zone or zones running from
16 || .R=100 tothe R-4 high rise apartment we have’a total of

17 63;9‘acres out of 130 vacant and‘developablé acfe;“in‘the

18 erﬂugh; is that correct?

, 19" A . Yes, sir, | |
20 , - Q } “And ﬁoﬁl& that représent abproxima;ely 49 percemt
o | of the vacant developable land in the borough? ’
Tl A ves. o o
23 | Q And»bf’this vacant developable_land'there}é only

24| 5.5 acres in the R-100 zone?

25 A That's correct.
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1 - Q And thatwould mean that ‘13 58.4 acres or 44.9

2 percent of the avallable vacant developable land is in areas
3 which are zoned for what you wou1d~c6hs1der moderately priced
4| housing, cbrrect, the RQGOA, B and R-75 zones?

. 5| A You didn't refer to the R'-}— »
6 Q And the high rise, I'm sorry.

71 A I think there'sv some question about the zoning provisioms

8 of the high rise zones, I believe I mentioned--

9 THE COURT: In other words, you would not
16 | coﬁcede the answer to that should be yes? |

11 THE WITNESS: ﬁp;sir. |

12. - Q So you would delete the 16.4 acres thaﬁ are

13 in the high rise zone?

sl Q Which would leave 42 acres?
16| A  That's correct.
17 | Q There are also 7.9 acres of vacant developable

18 1andn'in the general business zone; is that correct?
19| A Yes .
-’20J» | Q  And in the general business zone it does permit

| . 21

'J.th,:e*construction of one or two family.dwellings in accordance
22 | jéi.th the veryrre'i'ax_’ed standards of the R-60B zone, correct?

23 || A 'Ifhatr"'s cor-;:eét".~

-

- 24“ Q Does also o~.'~ perm:l-t the cons'tructionvof’ gard'el

| 25 | agpartments and high rise apartments, correct?
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: 1 A Well, garden apartments, I'm sorry, I don't think high
| 2 || rise apartments.
I ) ’
i 3 Q All right, garden apartments.
4 A Yes.
i_ . 5 Q We could include then the 7.9 acres of vacant
j 6 developable land from the general business zone with the
” 63.9 acres which are located in the different residential
8 zones, come up with a total of 71.8 acres, correct?
9 A Correct. ’That is the total of land in which
.io residential usesqu‘one kind or another are permitted,
| ves, and this represents 55.2 pefcent total vacant
11 | | o |
12 developable land which would be available for residential
o ‘development.
13
is Q That's correct, all right.
) | Now if we can turn to the industrial land, the
s L - |
6 industrial zoned land, Mr. Mallach, according to the Orose
| 7 Report there are at the present time 249, again I call your
| _ _
i» 18 attention to that report on Page 4 of the chart there are
| | 19 249.7 acres of land in the Borough of Middlesex which are
| ‘ : : ,
| ‘ib‘ Wacfually'in,use for industrial purposes; correct?
o | o '
B 1 A ‘That's correct,
3 b H Q ‘And there are only 58.2 acres of vacant
, 22 _ o ' , : ' : '
1 3 developable land which are zéned for industry; is that
{ ' correct?
24 || .
A That 's correct.
25 | .
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,amouﬁt of land, this 58.2 actés is~rea1Ly'an excessive
“you to know othe:‘informatioh which you preseﬁély“have not

instance how much of the land zoned for industry is actually

for light industry. Wbuldﬁ‘t you need to know the location

.thisAdistinction, to go beyohd whatzfaciily~appears to
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| Q And that would represent approximately 44 .7

percent of the total available developable vacant land;

correct?
A That's correct.
Q Now would you say that 44.7 percent seems

facially excesSive?
A ) Yes, |

Q ~ What do ydu mean by facially excessive?
Do y¢u mean that on its faéé‘thié would seem to be an
excessive amount 6f 1and‘zon§d for industry, correct?
A,!» Yes. |

Q Now to really degermine whefbeﬁ1the,ﬂthis

amount of land to be zoned for industry rather than whether

it appears facially tole so; wouldn't it be necessary for

referred to and as examples I cite to you existing'uses

of industrially zoned land in the Borough of Middlesex, for
now used for iﬁdustry; How much 1s used for heavy industry,

of existing vacant land ZOned for industrygand4wouldh't you

need to know the characteristics of the land itself to_mgké;~

find §ﬁt whether or not the zdniﬁg of 58.2 acres is o
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»fand that I refer to in my hypothetical question has been

A Some of the information has, the information in the

féxCeSSivenéss, if:you'wili;

‘the Borough of Middléséx,’that there are two railroads which

© run through~thé SQUthern pbrtibn,of Middlesex and that

| alﬁost all of the industrially zoned land in the borough lie|
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excessive,
MR. SEARING: Your Honor, I'm going to have
to object to this entire line of questioning as
shading greatly into the presentation of an
affirmative defense rather than proper cross-
examination.
MR, JOHENSON: Your Honor if I may be heard
on that, |
| 'THE COURT: 1I'd overrule that objection. You

may answer that,

A To‘maké a final‘and unequivocal déﬁerminatidn of the
gkéct amount you_wou1d have to go into more detail,:yes.
"THE‘COURI: ”But you'revjuStisaing“on its
face this ’amou’nt is excessive?
| | THE WITNESS: That's correct.

Q The other detail that you are referring to
furnished to you in;thevﬁrose;Report, has it not?
Orose Report doés:not.coﬁfrédict the finding of facial

Q Aré‘you-aware Mr. Mallach, ngVer having viSited
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railroads?
A I was not aware of that specific fact.
Q All right. Wouldn't you say that it generally

‘makes sense, it does not make sense to zone land near a
railroad. industrially if the demand for industrial land is

" not Justify Tt

A That's more speculative, there can be reasons for

;«land ‘and other regards.

a buffer area between the railroad and the residential

Mallach—cross | : , 249

directly north and south and adjacent to these two

makes good planning sense to locate industrial land adjacent

to a railroad, if you have a town with a railroad runningv
through the town?
A - To the degree that there's a demand for industrial

land if'you can locate that amount of land near a railroad i

Q  If the demand is there it makes good sense,
correct?'
A - To choose those locations, rather than other

1ocations, yes.

| VQ . ~ We will get to that as we go along.
" Wouldn't you also say that it really doesn't make good

planning sense to zone an area immediately adjacent to

a railroad for residential purpeses’

doing,so;'it would depend on the specific character of ghe'

Q Wbuldn t you feel that there should be at least

t
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1 zone?

A Some degree of buffer, yes.

2

3 Q Would you feel~-how much buffer do you think
. 4| would be a reasonable buffer to have between a railroad and ﬁ
\ . 5| residential zone? At least 200 feet, shouldn't there)be?
j 6ll A No, I don't think it's necessary .

r Q Do you hate any estimate as to what you feel

8 would be a sufficient buffer zone?

9_.'A Well, I think you'd have to 1ook at the specific
io circumstances but T suspect something between, something in
lt the area of 50 feet would be more likely to be necessary ;
| i2‘ Q Do you know Mr. Mallach, what type of develpment,

.i3 industrial development already exists in the area which is

zoned for industry in the,Borough”Of'Middleseﬁ?

14 :
f15 A "~ I'm not familiar with the specific types of
ind . o
16 o ustry | ‘
17 Q Don't you feel that this is a vital piece of
‘ informaion which you should have in order to make a

18
19 || determination as to whether or’ not Middlesex is zoning too

B e mich of its vacant land for industry7

- .20 B
y  .‘J' '-21\t'A~ 1 believe I mentioned earlier that certainly in terms‘
. 22 of making th'e final and- definitive determioation that should
| | 23  be looked:at but that not, not In terms of the facial--
L", 24 | Q' Mx. Matlach I call your attention to P-lOS

25

which is the chart that I believe you ‘prepared, entitled
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industrial, residential demand and zoning provisioms,
Middlesex County municipalities.

According to that chart as of 1967 for the Borough of
Middlesox there are 201.2 acres of land in Middlesex Borough
devoted to industrial use; is that correct?

A Yes .

Q This particular information that you've incor-

porated into this chart you obtaiﬁed«from-the Middlesex

County Planning Board Master Plan; is that correct?

A That's correct.

Q Again referring to the samé exhibit, the master
plan for the county projected that an additional 24.3
acres would be developed'aod used for industry in the Borough

of Middlesex by the year 2000; is that correof?

A “That'scorrect‘“

Q, So according to these projections there would be

1 a total of 201.2 which is existing in 1967 plus 24 3 acres

which is projected through the year 2000 or & total 225.5

1acres of land in the Borough of Middlesex actually used- for 7

industry,by the year ZOOO,_is that correct, according to  }

A That's what ﬁOuld-followffrom'these projections,?yeé.'
Q ‘F Now these projections were made by the oounty

'planning board back in 1970 were they not? ‘

A Sometime between '67 ‘and '70.
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the original inventory figure.
inventory figure of 1967 if it s, if that figure is in error,

A Because it was, the available, figure that was
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Q For the Borough of Middlesex,‘was this
projection correct? |
A We11, I--there's no way of knowing whether the projecti
of the additional demand was cortect, I mean the information
in the '~ Oroséd report suggestions that there was a
discrepancy between their original inventory finding and a
correct total.
Q The Orose Report 1ndicates, does it not,
Mr. Mallach, that the prOJection made here was much too
low an estimate because according to that chart by 1975
which was last year, there were 249 7 acres actually in use
in Middlesex Borough for industrial purposes, 1s that
correct? |

A It was not the prOJection that was in error, it was
Q " How do you know that s so, this is an

why did you use that figure?

available and consistent with the other figures.

’kQ ' -How,do you know'that that figure was}invertorz
A ;Well this~is;beceuee the material in Mr. Orose's
report suggests that well either either that figure is in

error or the figure in the Orose report is in error and--

ons

Q 'The:e's nothing in_the Orose report, Mr.’Mallach,
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1 is there that indicates the amount of land in the Borough of

Middlesex that was actually used for industrial purposes in

W

?
3 1967.
\ 4 A ~ No.
. 5 Q So that they are not mutually exclusive, are
‘ Ry ?
6 they?
2 A Well, Mr. 0roée's analysis considers them to be mutuallly
8 exclusive.
9 Q He considers the conclusioﬁs or the orojéctioqsmﬂ

10|l to be incorrect, doés he not, he doesn't say thot the stééﬁipg;
»11‘ figore of land in use in 1967 which was used by the;counfy’
;12‘ 'ié incorrect7 | . | k- ;
.13 | A He suggests at it, strongly-=-can I, from the, in the -
14 Orose report it states,,"It is interesting to note that the
15 combined-industrial and commercial acreage currently existipg
‘16 in the borough is roughly equivalent to the amount of

i7 ‘commercial and industrial development estimated by the

18 || Middlesex County Planning Board for 1967."

»19 So that the inference that Mr. Orose 1is making in this

zoii report is that the county, in doing their ‘land inventory,

,=" o

22 oindustrial land in their land usge categories.,

appafently substituted some part of the commercial land for

‘ 23 Qe Mr. Mallach again calling your attention to

24 p-1os P-105 indicates that by the year 2000 there should be

25 :A225.5 acres of 1and~in the‘Borough of Middlesex for




| Mallach-cross ' ' _ 254

1 industriglyuse, actuallyvbeing used for induStry; is that
i | 2 correct? ' | | -  A 'Yes,‘that}s
s what P-105 indicates. |
‘ | 4 Q ” All right. And the Orose report indicatcs that
w . | Sl = of 1975 there was already 249.67 acres of land being
i 6 used for industrial purposes; is that correcc?‘
. A That's correct. |
8 Q ' Sp the county'srércjection of an increase on
ol P05, 24.3 acres between 1967 and 2000 is grossly in-
V adequate?
10| | | o
1 A ‘Not necessarily,feither it is or as I indicated it
1:~ much more 1ike1§ the originhllinuentogy_figurc is in- |
T accurate.
“’14= | Q = All right, If we use the figures on P-lOS and |
' sl if we use the figures that are contained in the Orosereport |
there has been an increase in land actually wed for industry
;6 in the Borough of Middlesex between 1967 and 1975 cf'48.47
 1: acres or approximately 19.4 percent is that correct?
“i9 A That conclusion is subject to the accuracy of the
”zo original inventory figure which is in question.
| 21“ : V;_" : THEvCOURT Assuming that - accuracy of that, -
. s that would be the right figure, is that 1:ight:'7
o “ 22"L kN THE WITNESS Assuming ﬁnt, yes.
2:: Q' Again, assuming,the,same f~aét situatiqu, thiswould
25 _ be,cuiincreaSe'of‘6.08 acres'pct yécr duting this period
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*uséd for industry 1n the Borough of Middlesex, is it m-

reasonable under,those:circumstances for the Borough to

" reasonable, it mightlnot be unreasonable.

for you to know if the vacant developable industrially zoned
‘land in the‘Borough~of Middlesex is 1nterspered with heavy N
~-industr1a1 uses to determine if such land is suitable for
. development for residential purposes9  ‘ |
.A   Again that would be & factor to take into consideration‘

241 »between the point of facial finding and the final

"determination.
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of land being devoted to industrial use in the Borough of
Middlesex. Is that correct? | A That
follows from that assumption.

Q Now if we project that figure which has been
established using that aSSumption.dver the next 25 years to,
from--

THE COURT: Well, yéu.don't need to go into

‘that, Mr. Johnson, that can be worked out.

| MR. JOHNSON:‘ All‘right,‘your Honor.
Q. In view of the fact that there has been,
acéording to thbsé figurés Mf. Méllaéh an increase during

the last eight years of 48,47 acres of land actually being

zone 58.2 acres of vacant land for industrial purposés?

A If that were a‘fact:then it would not be even

Q Is it, isn' t it also important, Mr.‘Mallach
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1 . Q If I were to tell you that most of the’available

2 58.2 acres of industrially zoned land in the Borough of

3 Middlesex was Intersperesed with existing heavy industrial

4 usés, will you say that it was unreasonable for the borough tp
. 5|| zone this 58.2 acres for industry rather than fof residence?

6ll A It would depend on the specific sites and how their

7 being go interspersed would affect them. |

8 Q If we take all of those conclusions, together,

'9 Mr. Mallach number one, the increase in use and land for

industry in Middlesex Borough, which has been demonstrated

10 v

1 over the last eight years, 48.47 acres or in, 19.4

12 percent increase, the fact that‘Mid@leséx Bdrough was in
1975 using more land for indusﬁrialypuprSes'than the

13
14 cout;ty had projgcted_ would be needéd by the 'yéar 2000 énd
15t the fact that t.;hevelxisting ivhdustriﬂl ,aér"eage of 58.2 acres
16 |l as -i_nters‘perse’d,l‘ieya,vy industriall'us‘es ‘and the fact :that

17 || existing 58.2 acres Tis in ‘clos‘e proximity ﬁig"z,railroad,

18 || wouldn't you agree that under those circumstances it would nof

L3R 3

19 || be unreasonab,le for the Borough of Middlesex to zone this

20|l 58.2 acres for industry?

. 21 |l A Those are not'circﬁmstaﬁées that véan ‘be act:epted
jz ” particularly the first two, they're merely ﬁupposittons.. :
23 MR. JOINSON Your Honor, the witness is
'  24 o not being responsive to the question | |

25 | | I posed a hypothetical question and I d like
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1 an answer to the question.
2 THE COURT: You mean conceding your hwpothesis?
3 ' MR.JOHNSON: Yes, your Honor.

THE COURT: Are you able to do that?
THE WITNESS: If 1 were--

THE COURT: I don't mean, are you able to

®
= RV B S

understand the question?

7
8l ~ THE WITNESS: I think I know the question.
of A Allright, conceding hiS‘hypothesis, conceding the

10]| hypothesis it may be, it may be desirable, that is to reaSSEﬁS

11 ‘that again one would have to look much more closely at the
iz specific circumstances.
13 || MR. JOHNSON: I have nojfurther queStions,
14h';e your Honor. | | k |
‘15 o THE COURT: All right, that appearéftokconcludee’
16 o the case against the Borough of Middlesex. The
17‘ - Borough of Miltown is next,
18 | | - (Whereupon the court heardfﬂlegal argument.)
19 MR.SEARI&G: Good afternocon, your anor.
20 R believe that we were on theAVerge of
all “'discussing Milkown as the next defendant.

; . 22 o | For that purpose 1 have three items to be .
-23 “marked for identification. -

THE couar p=131, 132, 133.

24
25 : (Documents received and marked P-131,132, 133
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identification.

ALLAN MALLACH, continued.

DIRECT EXAMINATION BY MR. SEARING:
- Q \Mr. Mallach, I show‘you’P¥131 for

identification and ask you to identify it, please.

A This is the plammed subdivision of Zoning Ordinance of |
the Borough of MﬂltOWn.
Q 1 show you P-132

Could you«identlfy that please?

A This is the rev;eed zoning map of the Borough of
Milltown. -
Q1 shdw_you¢P#133;

Cauld you identify that please?

A ‘This is a summary of zoning ordinance provisions of

. the Borough Qf;Milltown prepared by me.

MR. SEARING: Your Honor having shown these
to couhsele‘would move their‘intreducfion in evidence
MR.}BOOREAM: T have no objecfion,yqur,,e.
'anor. | | | | ‘
THE COURT' All right.
(Documents received and marked P-131 132
and 133 marked in evidence.)

Q- Mr, Mallach could you describe the principal

featﬁresxbf this zoning ordinance please.
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1100 square foot floor area.

1000.square'foot~floor area.

 frontage. The density may not exceed 10 units an acre.

one bedroom unit,,900 square feet for 2 bedroom and an -
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A Yes, sir. The Borough of Milltown has 10 zomes, 5
single family residential, 3 commercial and 2 indeetrial.
The single family residential zonmes include an R-18 zome,
minimum lot of 18,000 square feet, 120 foot frontage and
1300 square floor area. |

The AR-10zone, 10,000 square foot lots, 90 foot frontag
1300 square foot floor area.

'AR-8 zone, 8,000 square foot lots, 80 foot'froﬁtage,
1200 square foot floor areé.. B

AREG zone,'6,000 sqaare’foot 1ots;;60'foot.frcntage]and

_AR-leone,: 4,000 square foot lots, 40 foot ﬁ:ontage and |

Within the 3 cdmmercial zpnee, residentiai,uses are
permitted under the;R?éeprovisidns and there is a provision
for multi family by 39B, special exception variance.

Residential uses are not permitted in the industrial
zones.‘ | | | |

| The multi family provisions governing epeCiaI exception

use are that the lot must con;ain at least 2 acres and 200 fc

There are 2 parking spaces per unit and the room, the unit

sizes are 750 square feet of floor area for an efficiency or

€,

ot

aﬂddiﬁione1’300 square feet,for every additional bedroom.
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1 | Finally with regard to vacant land, the borough has

2 indicated--

3 . ',THE'COURTg You want to refer to the coverage
4 provision. | |

. 5 A The coverage, yes, sir, the coverageprovision is 20 pé:l:-
6|| cent of the lot, the borough has indicated that they have ao‘

estimate total of 100 acres of vacant land of which 40 acres

-

8 is in the industrial zones, 10 acres in the commercial zones
9 and 50 acres in the resideotial‘zones.

10 - We have no information on how that was broken down by .-

11 the different residential zomes.
12 Q  Now Mr. Mallach, what if any of the features‘you

13 havé_desoribed'héve an adverse effect on the provision of

housing for low and moderate income persons?

14.
15 A j”Theré'are a number of features in the Milltown ordinance
_ ’bi6 within the singkafamily zones, the provisions in the R-18 zong
.17 have an exclusionary effect. The lot size of 18, OOO square
g |l £oot, the.frontage requirement~of 120 feet and the minimum
19 floor area requirement of 1300 square feet are all larger than
; S 20 is necessary for reasonable modest bousing.‘ : |
] 3 ~.! ozll‘ In the other zouea, consistent with what I ve mentioned
1"I'- - 22 ‘ earlier, the 10, 000 square foot lot in the R-lO zone is
L 23 possibly exclusionary as. 13 the 90 foot frontage in that
zone. i ‘ |

‘ .

25 q ﬂyThe minimun floor area requirement of 1300~Sqqarr
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feet

% | 1 / in the R-10 zone, 1200 square feetin the R-8 zone, 1100 feet

2 in the R-6 zone and éossibly 1000 square feet in the R-4 zonT
3 -are excessive.
| 4 There are mno provisions in any of these zones for smaller
. 5 floor ai.feas than a 1000 square »feet.
; 6 In additiop” the multi family provisions are severely
. limiting. First the fact that the multi family units are
8 'permitteq only by special exception variance rather than by
° right is a limiting factor;' |
o | Secoﬁdly the requirement that a lot for multi family
fil“ contain two acres and 200 feet frontage is a severely 1imiting.
2 ; factor in a municipality where a large part of the vacant
.13 .land is in smaller parcels and where only 10 acres of |
f14V in the entire mqnicipality qualify for this special‘exception
|| provision.
15 o ‘
16 ,eyr " The unit sizes are substantially in excess of what is

17 enecessary in all categories in the multi family, The one
- - :18 ‘bedroom and two bedroom unit 8pec1fied in the ordinance and
| 19 ',the pravision of 300 additional sQuare feet be provided for
;20 i each additional bedroom is excessive. ,10 dwelling units an

«acre and 20 percent coverage are lower density or lower
= 22 1ntehsity‘feetures than are reasonable for modest‘aﬁd

\ | 23 || féssonable dccommodations and tend to increase the,cost of

24 housing.

25 Two parking spaces per dwelling unit features in the
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multi family may also be anvexcessiye requiremént.

Finally with regard to the distribution of the vacant
land, with reference to the comparison with the Middlesex
County Planning Board figures, the 40 acres zonéd for
industrial uses appears to be substantially in excess of the
likely demand for industrial uses, in the foreseeable
future and the 50 acres or 60 acres zoned for’résidential
purposes seems to be substantially less'than mayibé required

for those purposes in the foreseeable future.

Q Does this mﬁnicipélity have a public housing
authority?r |
A No, it does not.,.

Q ’ Is there any state or federally subsidized

housing within the confines of the municipality?
A Not to my knowledge.
Q ', 1 would liketo draw your acteption to

Plaintiff's Exhibit 53 which you have previously identified

-as being the Summary for urban county municipalities on

. Page 68 is there an entry for municipality of MilltUWn?

A Yes, there is.
Q | Would you read that off for us, please.»f-
A | Yes, sir, in the column providing the number of

substandard;dwelling units,~the column specifies 53 for the

Borough of Milltown in the column two it specifies 202

‘lower houééholds'in the need of houSing.assistance.‘
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The total is 255 for the Borough of Milltown.
'MR. SEARING: Your Honor, we have no further
| questions.

Cross-examine, Mr. Booream,

CROSS~EXAMINATION BY MR, BOOREAM: |
Q | Mr. Mallach, just to begin with a few general'
questions. Have you ever visited the Borough of |
Milltown? | |
A Yes, I have. ‘ |
| I{fR. BOOREAM.:‘ If your Homor pklease,‘ I have a
largezoning map, may I put it on this board and move
it qver? |
THE COURT: Yes, you may, you may put it on
that area, if you wish. |
Q- Mr. Mallach, you say you visited Milltown, did
you ju.st ride through it or did you spend some time
there and tour the town" |
A I ve never really spent time in Milltown.
Q - All :ight. But: from your, have you act‘u'all‘y |

visited the tde kthougyh'?

‘A Yes, 1' ve driven through it.

Q Then -you're familiar with Main Street which

bisects the town this way? _

A Yes.
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i Q And the Milltown which bisects the town this

) 2 way. A Generally, vyes.
3 | Q And the Raritan River railroad which cuts
; s 4 another ssction;fhrough? 1
| . 5 A I'm ~not really with the railroad but I'm aware of
6|l it. -
7 Q ~And it shows on the zoning map?
’8 A Yes, I see it on the map. _
9|l Q {And.thefNew Jersey Turnpike which cuts off a

10 section of the town?
11l A Yes. |
12| ) »Q\ , Fromvths remaining section of the town. pr
f13 fneﬁsry municipality in accordansé with good planning
14 || should hsve,a certain area zoned for industrial, csrtain fbr’
15 || businéss and certain for residential; is that correct?
‘-\,15 A Not ever municipality, no.
17 Q:f Wbuld there be some municipalities that would
18 ' not have a business zZone or industrial. zone7 B
| 19' A I think there are quite a number of municipalities that
Azo- do not have business or industrial zones . ,
. 21 AR Q _, Referring specifically to Milltown and as it
- z: exists today and your observation of it together with the “‘ |
‘fv\ | ;"23,«zoning map, should Milltown in its 1ocation inruiddlesex Counﬁy-'

24‘rand considering‘its popuiation_have a business zone, and an

25 industriai;snd an_a'residentialszone?
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1 A I think it's not unreasonable for Milltown to provide
2 for all of those uses. ‘
3 Q Is there any, do you.have any figures in mind
4 as to percentages'which would be appropriate for a town of
. 5| the characteristics of Milltown as far as division between
6| business, and industrial and residential zones?
7 A Well, I think the major consideration is the likely demand

8 / in the different c.at:--e‘gories and I believe as I cited certain
9 figures that were provided in the Middlesex Couhty Planning
10 Board's analysis in that regard, | |

11 Q In your v:’.sit to Milltown did you notice the
12 1ndustria1 area that was there today?

13 A No I did not. o

14 - Q pid ‘you ride down Main Street when you went

15 || through Milltown9 A Yes.
16 | Q Did you notice the old factory buildings that

17| were there?

18| A Yes. |
19 - Q,J Here ajlong the br‘o‘ok?
20 A Yes. | - | |
. ;:1-“ | S Q | And did.,yﬁu }cont-i‘nue on thrqugh ﬁéin Stréet?‘
2| & e D
V423 Q Did«*you'notice.'the féétory buildings tha_t were

245 "here on the other side of the New Jersey Tuxnpike"

25

A I think so, I wasn't certain at that time where the L
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A Yeé, I have.
| ) Q RequeSted by--do you haveyﬁ‘copy avaiiablé?l
A  Notvin.front of me, no. | ’- i R
Q} I refer you’t§ Page‘5,’Mr.;ﬁallaéh, éccording £d

14

- gists of a total of how many acres?

A 140,
| Q ’ And'how many are‘vacant at ﬁhis time?
T S
Q ~ And the total commercial area?
A 31 aéres.v |
Q  ;H&W ﬁany aré”vgéént?":;'
A 10. ‘ |
Q ‘And fhe residential area?
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boundary of Milltown was so I may not have noted that they

Were in Milltown.

Q Do you know thesize of the Borough of Milltown?
A Slightly over one and a half square miles.
Q And according to my calculation that breaks

down to approximately 1,025 acres.
Would that be approximately correct?
A That seems right, ves.
Q Have you reviewed the Borough‘of Milltown's

answer to interrogatories?

our answers to 1nterrogatory No. 9 the industrial area con-

A 720.
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"standpoint why industrial areas should not be located

A Well, there 8 no reason they should not be located therg.

'industrial area as it applies to thaBorough of Milltown; is

kvthat correct?

wrong, I don t have any, I don t know of any specific

‘or a railroad wouldn't you?
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Q And vacant? | A 50.
- Q With a total acreage of around 1025 acres, an
industrial area of 140 acres would be roughly 14 percent; 1is

that correct?

A That's correct.
_Q Anda commercial area of 31 acres would be
roughly 3 percent? A That'scorrect.
Q3,_ Is that correct? ‘You can see, 1 assume by'looking

-at the zoning.map-that the industrial area is situated primanily
along either side ofhthc New Jersey Turnpikc; is that correctj?
A That's‘correct;

Q  And is there any reason from a planning

immediately adjacent to a major traffic artery such as the

New Jersey Turnpike7

Q - So you have no . objection with the location of the

A I don t have any, I‘m not- saying it s intrinsically

argumcnts in favor of it, either.
'Q o Well if you were choosing a place to locate an_"

1ﬁdustriéllarea, you would locate it‘along'a'trgffic artery
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A Well, the railroad, yes, in this case since there's

‘because of the excessive minimum lot 31ze,'th§ excessive

I specifically call your attention to Section 20-9.3B as |

‘which is in there, 20-9.3b.

A If in the R-18 zone the lots‘are‘fhcéd.on aﬁd have 

access to anterior residential street and said lots have no
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no'direct access within the borough to the traffic artery in
question locating it along that traffic artery may be largely

a relevant consideration.

Q ‘Except possibly for adverfising purposes?’
A Conceivably. |

Q ~ But there 1s no objection along thé railroad?
A No. )

Q With acﬁéss to it; 'Now‘referring to your éhart

IWhich I believe is P-133 in evidehce, Ithink you'étated in

your comments that you had an‘objection to the R-18 zone

minimum width and the eXcessive'miniqu floor area?
A That's correct. -
Q Is that~correc;? Is fhere a special pfovision in

the Milltown Zoning Ordiﬁ&ncé which refersdto an R~18.zone?
a mended would be in--would be on the amendment, Mr. Mallach,
A Yes,

Q 'Béttom of the first page.

Could you read that reference, please.

access to Ryders Lane then the minimu;h lot with ré‘qi;irem‘ents
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from 18,000 square feet to 13,500 square feet. The minimum
lot depth shall remain at 150 feet.
Should I continue?

Q No, that's sufficient.

So there's a special provision in the zoning ordinance |

which requires, which would enable people to build a smaller

area with a smaller frontage than according to your original

statement.
[ A Yes.
Q Can you see from‘this map or from the map in fro
of you where the R-18 zone ig? I think I have‘a large-~
A’ :’ Yes, well it shouldbe the same.
| Q Now, it's not, that's the updated map.
A The R-18 zone is located in a strip of approximately
200 feet deep along Ryders Lane. o
Q  For the benefit of the course, - 13 this the area
‘that you are referring to?
A ".,'_rkhat s the area.
Q . As R-187
A That's correct. | | |
’-Q.‘ Can you estimate the distanee along Ryders Lane?*
A | kwell there s some markings nearby, 1200 feet a

'ythousand feet something in that area‘“

Q | 1 won't argue with a theusand'feegerpughly,a

269

nt
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thousand feet along Ryders Lane, 200 feet deep is the
entire.area of the 18 zone; 1is that correct?
A Yes. |
.Q | Now are you aware that there is no sewer system
that exists in this R~18 zone? |

A No.

Q 1f I were to tell you there were no sewer sSystem
available in that section of town would the lot size which is
required, namely 1350 feet as a minimum, be excessive? :
A For the, well, in the absence_of sewers a lot size of
that sort may not be excessive, | 7

Q ' Now, referring to the zoning map which I have he
and which you have in front of you exclusive of the R~-18 zone
Milltown has an R-10, an R-8 an R-6 and an R-4 and glancing
at that it's then delineated over the map can we say that
approximately,one quarter of the 1and>area,s divided in each
one of those areas? |

In other words, fhose four remaining areas afe_rdughly
equal within‘éhe Betough of Milltown or‘téke‘an écre or two

here and there.‘

A I suspect that might be stretching it some, ‘there' 5 most

of the, the largest single chunk seems to be in the R-10 the-e‘f

next largest R-6 and then~~ .

L Q All right, the 1argest single chunk I assume YOU~

re
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A ‘And to your right,

Q That's R-10? ' A And to the
right. |

Q To my right, this is industrial.
A No, before the industrial.

Q In here? A Yes.

Q In the western part of fhe town seemsS to be

divided into some sectipns.ef R-6, R-8 and R-4, that's west

| ef the Mill Pond and then the area east of the Mill Pond but

- south of John F. Kennedy Drive Seems to be largely R-6 with

some prks R~8 and R-4

Just for purposes of discussion, breaking down what

befeentage would you give,to the various areas?
A 1 would»guess.an it would be merely a range guess,

- probably somewherefin the area of 40 percent R-10, 22 to

30 percent R-6 and 10 to 15 percent R-8 and R-4, each, but

that would be a very crude guess, it's off the residential

- map.
9 Yes, that's’what we're d%scussing,
A Yes; | | |
Q  Now I believe you stated “under croes-examination ‘

by Helmetta and also by Middlesex that lot sizes between 5000

and 10 000 square feet were appropriate, is that correct"

A ‘ Were reasonable yes.L'

- Q Is there ahyWhete in Milltown'exelusive of the
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'that correct?

A With the exception of the R-18 zone,
| Q With the exception again of the R-l8 zone.
A That s correct. | |
Q Now I call your attentibnsagain to the zoning

20 | A Yee, it does.

'A‘ | It would appear to.

25
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18 zone where there are no sewers that lot sizes are required
in excess ef 10,000 square feet?
A No.

Q In the R-4 zone the minimum lot size is 4,000
square feet, is that not correct?
A That's correct.

Q And the largest frontage, minimum frontage re-

quired anywhere within the Borough of Milltown is 90 feet; ig

ordinance, Section 20-9.2 and this is In the booklet, it is
not in the amendment, . - | |
A Yes. |

| Q Does thet'section refef to sneC1al nrovieions

for the conversion of a single family dwelling into a multi

family dwelling9 | R ’¢v e f;v

Q i And does that permit the conversion of a single

family dwelling into a multi family dwelling in any residentiFl

area in town‘7

Q In fact anywhere that a single family dwelling W

oul
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exiet?_ A Yes.
Q 'Is that: correct? Sothat in effect then multi

family units are permitted?

A Two family.

Q In any residential area.
A Two family units as distinct from multi family,
generally.

Q Well how, a specific reading of that section says

that it can be converted into two or more smaller dwelling
units? | _ A That's correct. It also refers to

existing housing‘rather than the construction'of'new.

Q That's correct.
A Units.
Q  Existing, any existing family dwellings may be

converted into two or more smaller dwelling units; is that
correct? A That's correct,

Q .»‘All right now, are multi families permittéd

in all three business zones, subject to a special permit9

A Yes.

Q So in effect then multi family housing is per-

mitted anywhere in the Borough of Milltown, possibly in some
_cases by special exception but it 1s not excluded7 »
‘A  Well if you are referring,_if you are including in tha

‘the conversion of existing singkafamily unitg~--

Q ~Yes.: A Yes.

' :T
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1
] 1! Q Are residences permitted in all three business

| 2 zones in the borough? A - Yes.
| 3 Q ' 1Now again I call your attention to the provisionps
4 of 20-9.4 of the Milltown Ordioance which appliés to garden
' ‘ 5 apartfments.- Is that correct?
ell A That's coxrrect. | |
7 Q And by special permit are garden apartments
8 permitted anyWhero wifhin the Borough'of Milltowh, even in-
9 ,cluding”iﬁdusﬁriai zones? | ‘: A | It would .
10 appear not;v’- | ’ | f
11 Q  Why not? -' ‘o A ’Beg your pardon.
12 Q Why not? - A ‘fﬂThe , underthe
13 || 1ndustrial zone'provisions‘the-list, there:o a list of |
14 permitted'useo which ooéS«not include any refetence to multf
15 family‘housing and thero's no provision iIn the provisions of

16| that zone for the special exception variance.

17 Q 1s there:afprohibited use under the industrial
i8 zone? A ‘ The Special exception variance is.
19 o Q . Now I'm aéking you if there 8 a prohibited use

120 under the 1ndustria1 zone? ) “
’ 21 A ‘There' s no reference in t:he 1anguage of the industrial
“ g2 jzooe to prohibited uses. |

23 Q Now I ask you then to read Section 20-9. 4 and
24 doesn’t‘tha:——williyou please read‘it. 1This is an an amendmeht,

25

also, ‘ A Yes. From the'beginning of the
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subdivision--

Q Just Section 20-9.4, that is the first pafa-
‘graph.
A Garden apartments, there are certain areas within the

borough which could support the garden type apartment,
allowing this type of‘use‘to be a permitted use in any one
zone of the borough might be amenableto other permitted uses .
iﬁ that zone. Therefore garden type apartments may be pef-
mitted in Milltown by a epecial permit in eccordanee with~‘
Subsection 20 11. SB. |
Q Now, doesn't that imply that garden apartments 1
would be permitted ‘anywhere within the Borough of Milltown
upon application for a special permit7
’A Not if seen in the context of the enabling statute for
special exception uses, 39B. | |

Q Allxight, and etiilfreferring to your chart or

- summary as P-133, you mentionedZI think in youf direct

examination that only 10 acres WOuldqualify for'multi family

dwellings within the Borough of Milltown now, is that correct

A .~ That's correct.
Q What 10 acres are you referring to?

A The 10 acres that were designated in ‘the reSponse to
finterrogatories as commercial.

B Q’ ‘ Wbuldn t the 50 acres that were designated as

dundeveloped'residential land qualify?
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1 A The multi family housing is not specified as a permittdd
|l use, through special exception variance in the residential
3 zones.
4 Q But it is not prohibited}
. 5 A But it is i;ot prohibited, no, sir.
6 Q And the Section which you just read relating to
. garden apartments would imply that they would be permitted
8 in any xea of town subject to special eicceptibn?
VVA.‘ That was not my interpretation of it in the contexf of |

10| the ordinance as a whole.. |
11 1l | Q Is it your interprétation of the ordinance that‘d :
.12 garden apartments could not be built in the 50 acres of {
'13' residéntial-area?
14| A It isxmy interpretation of this ordinanée that‘gafden
15 apaftments can only be built in the commercial zones, ‘
16 . Q o Assuming‘fof the sake of argument if garden
17 aéarfments~can'be Built anywhere in the 50 écres remaining
18 of undeveloped residential land and in the 10 acres remaining
719 | of commercial land as to two acre minimum and unreasonable
| 20i requirement?
. _ 21 ‘A ' Yes.
1 22 ; Q-' | Don't you require:a‘Ceitaiﬁ minimﬁm land in'drdqt
23 to properly build and service garden apartments? : |

H24 A It would depend on the number of apartments in the

25 building, certainly two acres is far in excess of what is
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A I certainly do but I don t believe that that protection‘

"ie provided by;minimum lot size requirements.
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required'for an adequate small apartment»&evelopment.

Q Garden apartments provided for in the Milltoﬁn
ordinance refer to densities of 10 per aCre§ is that correct?
A That's correct.

Q 'And if there were 10 units to be built, 20 unit4d

to be built, would 2 acres be too small?

A Too small?
Q I'm sorry, too 1arge.
A  TFor 20 un:i.f:ss‘7 | |
Q  Yes. A It would be possible

to build-a perfectly satigfactory apartment development of

20 units on less than 2 acres.

Q ‘ AWhat mihimﬁm;de youlsuggesg for garden apartment }f
units, if at all?

A I don t believe’there 's a need for 2 minimum lot size;

Q  You don t think that the people who are going to

rent these apartments at a later date should be protected

and provided with open air and playground areas and--

Q - According-to the, again, the'interfogafories;Or.
the answers to intefrogatqries‘submitted by the defendant
municipality and I believe you have accepted the calCulatiéﬁs‘

as to the vacant land?

A That's correct.
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A That 8 correct.

Q And again along the westerly side by Bod
Brookt |
A Yes.

~ théSe areas - or<areas;immediate adjacent to these water ways
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Q  The 100 acres which remain vacant énd unused at
this time within the Borough of Milltown are less fhan 10
pércent of the total--
A  That's correct.
‘Q --acreage of the munigipality.
Now of the 50 adres remaining undevelopedfform

residential purposes, you know whether any of those acres lig

within the flood plains?A

A That information is not provided

Q  Milltown is bisected by the Mill Pond, is it
not? o
A , That's~cbrréct. | |
Q vAnd along.the‘SOuthefly”31de br éhé?easter1y sid

by Lawrence Brook and Sucker Brook?

| MR.,SEARING: I have to'dbject,to this;
'would appear.to?be'moﬁing i@to an affirmative
defemse. | |
THE COURI'~* 'd allow that.‘ |
‘Q ' ‘ Based on your knowledge of the flood plainj

designations by the State of New Jersey, s it possible that

e .
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woqld have been designated by the State of New Jersey as
flood plain areas? |
A It's possible. |

Q Now again Mr. Mallach, I call your attention

to the Borough Zoning Ordinance, this time Section 20-8.2.

A -8?
Q Yes, .2, 1imifed industrial zone,

A Yes.k

. Q Aré there prohibited uses specified under that
zoné?. ‘
A . Yeé;ﬂthere are. |

| Q . Would you’reﬁd them please,“
A ‘f> One, trﬁcking'or bus terminalé or depot, two, storage

. or rebair of heavy equipmentiover 3'tonS»gross welght except

 to the extent necessitated by actual construction on property|

wéte located.

Q Now in your‘reviewé:the~othet‘9 zones within the

" Borough of'MilltBWn, are there any prohibitive uses in any

of those other nine”zones? _

A th to my récolleétidﬁ.

Q ,  1s there any prchibition-to your*fecollection-as

to the‘numbef;of bedrooms which Wére peérmitted in any 20ne?‘

A j, No.

Q Is there any prohibitfbn or ény,formula‘relating
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1 multi dwellings? |
21 A With the exception of the floor size requirement there's
3 no formula.
4 Q There's no percentage?
"' 5 A No. |
6ll Q VOf one against the other.
7 Is there any specifie prohibitioe in the Milltown Zoning
8 | Ordinance’against mobile homes?
o A‘ Not to my recollection.
10| Q | - T call your attention now to P-50A-~
1 A' Could I qualify the, my preﬁious cemﬁent; the
| Vdefinition of house in the definitions of this ordinance is

13 || written specifically to exclude mobile homes so that even
14 though mobile homes as such are not specified as a prohibited
15 || use thhink there 1s some question as to whether they are

' 15 _pefmitted under the ordinance.

17 g ,Q_f But there is no prohibition against them?
| 1| A e
- ,?19.4' S Q Exeeptﬁfer example when the, for example under

20 { 20-6.14 whereas a permitted use it refers to single fanily

"' ,‘i‘21

22 ‘mobile homes as a permitted use.

'houses I thiﬁk this would be. interpreted as not including

23 || - Again they re not expressly excluded‘,

24 : ‘ Q As long as. you re in the definitions would you

- 25 || read Section 20 3.10 which applies to floor area.
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A Floor area, inhabitable floor space present in the

interior surfaces of exterior wall or walls enélosing the
dwellihg unit or use in question this area shall include
storage areas and stairways.

However, it shall not include breezeways, porches or
garages, only that floor area at ground level above shall
be méasured. |

Q ALL righe.

~In view of that definition of floor area are the re-

" quirements of 1000, 1100 and 1200 square feet of flerfareav

excessive for the Borough of Milltown?

A I believe so, yes.

Q According to my rough calculations, 1f I were

to build a 2- family home in the 1000 square foot fldor area

' that would be a home 25 feet by 20 feet; is that correct?,.

A But you can't build a8 2-family home under the
ordinance.

- Q 2-story, Ifm sorry.
;A'"w 'Oh, that's cérrect;u |

,AQ Would that'be in;:excessive'building‘for a 1ow»

‘or moderate income person?

A Well--

think if you were building a modest house and trying to keep}

'the'cost as lqw'as possible you wquld.try‘to build a onekgtor

0 o To purchase7 S A If you were, 1

-




~N

-3

10

11

12

13

14

15

16
17

18

19|

21

23 |

24

25

- T R G

'taiking about a very large hoﬁse you would because the size

- story.

A There are 2067. |

Q  All right. And of those how many are ohe:unit'”
structures? | “ |
A 1603.

Q And 2 or more? A 464,

Mallach-cross ' 282
home rather that a 2 story.

Q ~ Correct me if Ifm wrong. But it's always been
my impression that it's cheaper to build a 2 story home than
a single family because you eliminate the cost of a large
portion of foundation, you eliminate cost of the large portic
of the roof-- | A If you are

building a, depending on the question of size, if you are

‘would be reasonable, if you are télking about a modest house
with a relatively modest slab requirement than the'savings in
terms of the size of the roof would be more than balanced

out by the increased costs in terms‘of going up thelsecond

Q Mr. Mallach, now I call your attention again to
Exhibit P-50A. | :
You should be we11 familiar with if by thié time.
A | Infimateiy, | | | o -
Q Referring to Page 17; housing units. |
Wiilyyouiﬂdicate.the total hOuSing ﬁnits in.Militown,.

please?
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' Q Now according to my rough calculations, 464,

2000 is roughly 23 percent, is that?

A That's roughly correct, a little below.
Q You'll accept that as a round figure?
A Yes. |
Q All right. Then on Page 26 please, the same

document; hdusing values, all right, will you read the
total number in all ranges and then up to the 20,000 to..

24,999,

- A The total number 1is 1450; there are 10 under 10,000,

93 between 10 and 14,999, 289 between 15,000 and 19,999.
Want me to‘éontinue? o - |
'Q  And s it 20,0007
A . 428 betveen 20,000 and 24,999.
| Q | Now I broke off there and according to my
calcuhtions that 8 roughly 820, could you answer that.
A That seems about right.

Q Then would you read the one for the 25, 000

© 35,000 and 50, 0007 L

A 430 between 25 and 34 999, 178 betWeen 35 and 49,999

and 22 above 50 000‘

1Q All right. And here again mj‘calcﬁl&tidns

are roughly 630

A That appears to be correct.

Q  All right. And based on a total residences of

283
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1450 I calculate the 820 below 25,000 to equal about 60vper-

cent?’ : A That seems about
right.
Q Then of course the 630 over $25,000 would equal
the remaining 40 percent? | A Thatfs correct.
| Q Then once more to page 27, these are the rental

costs of rental occupied unitsg?
A That's correct.

Q Would you pleésevread the figures‘for the
Bdrougﬁ of Milltown up to $200 a month?'

A Under 40, 12 units, 40 to 59, 16 units, 62 to 79, 35

‘units, 80 to 99, 77 units, 100 to 119, 73 units, 120 to
149, 95 units and 150 to 199 32 units.

Q Now again according to my calculations‘that's
approximgtely 350 units? |
A " Yes. . , ,

Q’ All right. And then would you read the thxee :
ranges beyond $200 a month?

A 200 to 299 3 units, 300 and over, 6 units no cash

rent basis, 28 units.

Q | So including all of those three, including the

not cash basis, that totals 40, accbrding to my calculations?

A That s correct 37

Q - Or a total of roughly 390 units altogether and

of that 350 are under $200 per month,or 90 percent of the,
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1 available rental units are under $200 per month?
21l A That's correct. |
i 3 Q Is that correct?
‘ 4 All right then, just one ‘mo‘re question, Mr. Mallach.
. 5 I call yd’ur attention to Plaintiff's Exhibit P-28.
~ 6 Again referrihg to the Borough of Milltown of course, will yqu
;| read the number of families under $10,000? |
sl & There are 461 fmiles under $10,000.
9 - Q Thén how many families are there above $10,0007?
ol & 1275 S |
i Q Malking a total of about 17207
Ll & 1736 - |
| 13 | Q The 461 then under $10,000, round Figures,
14 25 percent?
15.;' A ' Roughly, yes.
) w6l | - Q VSd the 25 percent of ,the families in the Bori‘)_ugh
I i7 ‘.of M{lltown are in the low and moderate income groups; is
’ 18 that correct? |
190 A  That i s -correct.
- »26 » Q  All right. |
e a1l Now ‘even‘ going as fai:’ as up to $2-5,'000, that ‘iv‘oAuld‘
. : ,22 “_ mclude .t:h‘e next two gxoups, I“‘believe; tﬁat figure .wéﬁld be‘i“’
3|l 90 percent of the residents of the Borough of Milltown would |
24 "be =7 under $25,000 inc‘oime;',i»fs that c‘or‘rect’?.-v | |
28 ‘A ‘Somewhat moré .Athan 90, ves.
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1 MR.BOOREAM: I have no queetions of

2 - this witness.

3 (Whereupon the court heard legal argument.)
4 THE COURT: Do you wish to proceed to

7
"& 5 Monroe?
o 6 MR. SEARING: Yes, your Honor.

. THE COURT: I guess at this point we would
8 not reach Sayreville today and I would ask Mr. Bernstein
é to wait a few minutes.

10 'MR. SEARING: Yeur Hondr, I have three items
11 ’ to mark for identification.

a2l THE COURT-f 134, 135 and 136.

13 (Documents received and marked P-134, 135
14 | and 136 foridentification )

| 15 L J MR. FARINO: I have no objectiens, your
Honor. :

16 ‘ , _ .

’i7l' THE COURT: P-134, 135, and 136 in evidence.
18 (Documents received and marked P~134 135
o and P-136 marked in evidence ) ‘ |

I '20 . MR. SEARING: Haven't been identified
B | | |
~ et.
"'l ‘21 : Y . _ - o o
. THE COURT: I'm sorry, we can mark them in .

- ‘ evidence.

23 : . ' L

| MR, SEARING' oK,

24| |

25
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 arzan MALLACH continued.
, || DIRECT EXAMINATION BY MR. SEARING: |
3 Q Mr. Mallach, would you identify 1?-134 pleese.
4 A This is the zoning ordinance of the Township of Monroe,
.b N 5 vQ ; Would you identify P-135 please.
‘6 | A This ig the zoning map of the Township of Monroe.
; Q And P-1367 A This is the summary
8 of‘ zoning Ordinance provieions of Monroe_.."rownship 'prepafed by
9| ™ | o o |
10 Q Mr. Mallach, will you describe 'lt“:',he' prim ipal
 11 features of this zoning ordinance please"
’12v A ' Yes, sir, | | | | |
i3 “ Before I beg'io 1'd 1i_k,e,4to_i comment that the note on the
14 right-han‘d side. regarding totall area rather than vacant
5 area was aresult of a confusion in reeding the material and
16 it 1is indeed vacaot 1and | |
17 MR FARINO It is vacant land?
18 ‘ THE WITNESS: ’The numb_ers in the p,arehtheses
| 19 - are In éhe speeified answer,s to ipterroga;ories- as
20 | v,acantrﬁland in eeoh zone rather than the total land in 3
: . Call each zone So it was my ,‘confosion‘ }.n reading the anSWe#s
22 re | t‘hatk lfed to this fo'otnot;e.. - | o |
23 3 .TH:E COURT: You are now ‘saying that these
24 ) figutes represent xiacant land area" |
25| i THE WITNESS Yes, sir.
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MR.FARINO: As expressed in thevinterrogatories‘
THE WITNESS: Yes, sir.
THE COURT: All right,
A \‘There are 6 zones in Mbnroe'Township, 3 residential,
2 business and one industrial.
In the 3 residential zones the first is/an RR,_rural

residential zone, it requires .a minimum lot of 30,000 square

150 feet, minimum floor area varies with the number of
stories of the unit. One story building must have 1500"
square feet, onevand a half storiés or split level 1950
square'feet and a two story bdilding 2200 square feet.

In the RA, residential area,vthe'lots mdst be 20,000,
square feet or approkiﬁhtely‘half an acre., The frontage,
100 feet. |

The minimum floor area for one’Stoﬁy building is 1350

story, 1950 feet, square feet.

The RB zone, the lots are 10,000 square feet or
approximately a quarter of an acre, frontage 1s 100 feet,
minimum floor area 13 1200 sguare feet for one story building
1600 for ome and a half story and 1750 for two story
building. :

There are in the business district,’RB uses are
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1 so forth, in the rural business district, RR, rural residentikl
2 || uses are apparently permitted and in the industrial district,

rural residential uses are permitéed.

3
f 4 In these provisibns the ordinance provides for PRC use,
. 5| which is a planned retirement community. A planned r_etiremgnt
6!l community can be built subject to its meeting the various
K réquirements in any of the zones 1n the municipality for

g || practical purposes this 1is limited to the RR and the
o| industrial zone. |

THE COURT: Why do you say that?

10
11 . THE WITNESS: Benéuse of thé’amount of lnnd
12 in the other zomes is too small to meet--
13; THE'COURTF‘vThe anount of vacant land?
14 THE WITNESS: Of vacant land, yes. |
15 THE COURT~{ Wbuldn't ‘be anything to prQVénting
16 ‘somebody tearing down existing buildings, progressing
17  that Way?
| 18 . THE WITNESS: No.
¥ 1o THE COURT: Allright.
| ,fzd | THE WITNESS: That would'make it theoretically
‘_ . . 21 possiybiei’in fhe RA zome. |
R . THE COURT: ALl right'
23 ’;An Planned retirement community must have 400 acres of
24" land contiguous area, e is restricted to the residence of

25| persons age 48 and over, it must contain at least one of’the,~
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following, golf course, a lake, a swimming pool, a clubhouse
and a shuffleboard court. It may have no more than 28
residences per acre in residentially developed area and the
maximum of 20 percent coverage. |

Other than these provisions the ordinance provides

no way for multi family housing and prohibits mobile

homes .
With regard to vacant area, there's a, total of 26,600

acres of vacant land or"approximaf‘:ély all but 2000 acres of

the tmnship, according to the answers..

MR, FARI&O& Your Honor, if I may object
at this poiﬁt, the answers to interrogatories were
| atitswefed'.by my predecessor, Mr. Ingiese in this case
‘and there";s,v ‘obviously an error in connection with the
figu:es aﬁd,‘colmﬂm‘ra‘can‘t latid area to state that only -
1‘52 acres ‘dre, developable out of a total of ‘26,752;’
is obx}iousrljr% iin error,
THE COURT: Was that Mr. Inglese's?
MR, FARINO I don t know that: for a fact: 3
fyour Honor. | o
| 'THE COUR'I.‘ , If it was his answer it would appear
| that the plaintiffs can offer that. You! ve, I would
o allow you to, in effect not be bound by that and to |

present testimony to the cont:rary.

zvm,ﬁ:FARINo: Dx. "Mallach-“ﬁtﬁted that there
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\
{ 1 was some confusion in the interpretation of the
t 2 answer.
| 3 'THE WITNESS: 1If I can explain that.
l 4 THE COURT: A1l righe,
: . 5 THE WITNESS: The reason I, I doubted the
f 6 figures at first was for basically the reason for
7 that I specified that the amount of vacant land appearsw.
8 to be excessive. |
| 9' . In looking more closely at the figures I nbﬁed |
10 that there are two columns provided by Mr. Inglese in |
11 the answers, one of which is total land in the zone,
12 : one of which is vacant land., The differenée betWeen th
13 two for the township as a whole is the, slightly over
14 . 2000 acres, thearetically, which is probably a reasonable'
15” figure for the total amount of developed‘ land in the
16 | '-tOWnShip, 2000 acres. 'H(.)Wev_ér-- |
’17 | - THE COURT: You are t::eating farmland br he's
18 | treating farmland as ’vav,cvant land?
19 || - - THE WITNESS: I assume S0, yes.fii
20 ‘ ’ THE.COUR'I.": Except, for t‘he house or the home lot],
. 21 'what':‘e‘ver ii:"s called. o
. 22 THE WITNESS Thai:'s* my asys“umptyiovn but. "i:he
- 23‘ ’problem ar:lses that I don t believe that this is his
24 figure for rhe t:otal land area of the tawnship
.25 - which 1s 28,640 acres, is I believe s omewhat larger
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1 than the actual land area of the tOWnship.
2 'MR. FARINO: That's correct.
3 | THE WITNESS : And agaiﬁ I'd like to think that
4 his figures for totalpland and for vacant land are at
‘I’ 5 least in the appropriate relationship to each other.
6 ’THE COURT: At some point we'd better resolve
7 this., Just for example, Mr. Searing, Mr. Farino,
8 | | I think it's significént enough that I woulddefer
9 | , | Monroe at this time for you to try to stipulate what
’10 B the vacant land area is. | |
11 MR, SEARING Fine, I mean, yes, sir, if we
12't " eould have, I mean it s possible this could be resolved|
‘i3 o *lin, shortly, just haven t had an opportunity to discuss»vﬁ
el ents with Mr. Ferino. o
: 15 ‘.3 e THE OOURT Make an attempt to do it between now
Jiéﬂ L apd;tomorrowtmqrning and we’ll ptoceed then’agqinst;'
vl | HprthABtunsﬁick. |
18 MR. SEARING: Your Honor, there are two .
19 documents to be marked“fpr idEntification;
ol  THE cOURT: ALl right, Pd37, -138.
o 21“ | ‘ (Documents received and marked P-137 and P-138 fwr
. 22” | ,piderttification ) | | | |
23 | MR. LEFKOWITZ' If your Honor please, I've- had
. 24"‘ the opportunity to examine P-137 marked for identification
25 |- and p-138 ma:ked for identification' |
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1 - pP-137 if your Honor please, ﬁas b&sed on the
2. zoning ordinance wﬁich was received, accofding to
‘3 Mr. Searing, on September IOth, 1975.
4 1 hsve information that on September 15th, 1975,
| ‘ , 5 there was an addition or an amendment to the zoning
6 ordinance of the Township of North Brunswick, specifically
7 with regard to P-137, the section déaling with town
8 houses., | - o
9‘ It's mY‘undergtanding éhat fhe zoning ordinance
10 has bégn amendéd‘to inﬁicate that the 3:be§robm units
o percehtagg h;s been incpgaged to 50 percent and that's
| iz my undergténding of the‘effebt,of that amendment.
13 _ Other than tha§ I"haVeQﬁO“ijection;ﬂ
4 " THE COURT: ALl righc,‘fp-lw and p-138 in
15 evideﬁce. : | ; |
16 (Documents reqeived and ma;ked P-137 and P5138
17 in evidence.). o “ ‘} | |
18 THE COUR?; Coul# you sgpply the'amendment? |
i91 YYMR.,LEFKDWITZ: ‘I don't have it with me, one
20 will be sqpplied,'your Honor. | |
.  THE COURT: AlLL right.
‘l' ; 22' | | “"A Mx; LEFKOWITZ: My planngr'is~§xpected -
A vaon’rxenta‘tfily’-v - o | . | | |
| ALLAN MALLACH : - cont nued.
25
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1' DIRECT EXAMINATION BY MR SEARING: |
'i Q Mr. Mallach, can you tell us what P-138 is,
s ‘please? A This 1s the ZeningVOrdinance of
4 fhe Township of North Brumswick.
. 5 Q And P-137? A This is a summary of
| 6 zoning ordinancefprovisions of the Township of North
7 Brunswick prepaxed by me. >v
8 Q ~ Mr. Mallach, can you describe the principal

s features of the zoning ordinancevfor the mehicipality of
10 || Noxrth Bruhewick?v
T Yes, sir. There are 13 zones provided for in this
12 ordinance of which four are single family residential zones,
13 ‘one is a garden apartment zone, one is an optional ERD,
14 || which I believe is economic residential district zone or
15 single faﬁily’residential, one is a planned unit development
16 zbne‘and six are various'commercial, industrial andvoffice~
- 17 zones; | i | |
‘18 . Q ‘~. WitQ regard to the four residential zones,
} ',  f’lg i;he Rei ZOﬁe reQﬁixes minimuﬁ lots of 30,000 sque?e feet or
\ : 'e 20  approx1mate1y tbieefquarters 6f,an acfe, 150 footifrontage,; 
. - 211l 1600 equare foot fioo‘r area. |
'»iz There is alsc cluster option permissible in this zone,
23 under which a developer assemhling a tract of at. least 50 ,

24 || acres dedicates at least 15 percent to open space, may :

25 || obtain a reduction in lot size to 20 000 square feet and
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feet, respectively.

e privete'farm is requiredain the residential zomes an& two

density is 10'dwellihg units per acte. The one bedroom unit

must éontain at least‘750"square feet ofJfloor‘space, twd.‘

~ are e number ofkptOVisionsvin-the garden apartment zone.
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frontage of 120 feet. In this and in the other residential

zones there are larger frontagetrequirements for cormer
lots. |

The R-2 zone broVides for 15,000 square foot lots, for
interior lots, 20,000 for corner lots, 100 foot frontage for
interior lots, 125 for corner lots. |

The minimum fioor area in’the RQZ zone is 1400 square
feet,

In the R;3‘zone, this lot size is 10,000 and 12,000

squerefeet, frontage‘lOO»ahd 120 feet. The minimum floor’
eree is 1200 sQuere feet. |

The R-4 zone, the lot sizes are 7500 and 9000 square

Frontage is 75 and 90 feet respectively and the floor
area requirement is 1000 square feet.

Two family units are permitted in the R-4 zone, a

off street parking places per unit, .
The R-5 zone is the garden apartment zpne;"Garden |
apartments are permitted on trabts.of 5‘e¢res”or more,

cdntainiﬁg a frontage"of at least 300 feetg'eMaximumif

bedroom units must contain at.least 1000 square feet, Thete
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v,at least one of the parking spaces per unit must be in a

in the shape of a éig-zag rather than straight, with a 10

tfoot variation in facade or depth, every 4 dwelling units.'
-doption._ It'is;buildable, either under the R-1 singlke famil&
provisions or if in lots of 25 acres or more as a mixed single
19
| must meet R-Z standards, all multi family units are . R-S

; units may be multi family units, 25 percent minimum for singlF

: open space,

Mallach-direct : 296

The units, 80 percent of the units must be one bedroom and
20 perceﬁt or no more than 20 percent, two bedrooms. Air
conditioning_is required.

420 cubic feet of stcrage space per dnit over and
above the floor space is required, 450 square feet of
playground area per unit is required. Two parking.spaces per'

unit are required and in developments of over 10 units,

carport or garage
There s also a provision that can be referred to as a

zig-zag requiremegt, that the facade of the building must be
The R-6 zone is the economic residential district

famiiy'and muiti family development. |
In addition to the minimum lot size of 25 acres it
must meet;the folldwiﬂg provisions. The gross density'cannot |

exceed 3. 5 dwelling units per acre. All single family units
garden apartment standards. A maximum of~75 pexcent of the

family units and 20 percent of the lot must be dedicated for
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" be no less thapf 10 perlcent non residential development in the

be 3 bedroom units and the remainder had to be smaller;'now‘

- PUD, maybe town houses, 15 percent of the area of the PUD

‘breakdown of vacant land by zone and the zoning ordinance

‘was changed since the DCA information was provided

, their calculations, 3 520 vacant areas, of these 200, 2717
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The planned unit development zone provides also for
mixed use or multi family development., The minimum tract or
lof gize in a planned unit development is 50 acres, the grosg
density over the tract as a whole cammot exceéd 7 units per
acre and net cannot exceed 10 units per acre in the

residential areas. The nonresidential community, there must

tract as in the R-5 and R-6 zones,'garden apaftménts must
be 80 percent one bedroom and at 1éastc80 percent One,bedroqm;ﬂ
and no more than 20 percent two bedroom.

The town houses in the plammed unmit developmentddistrict

were, until 1975, limited to 20 percent of the units,vcpuld-:‘

that's 50 percent. No units in the zone may be larger than

3 bedroomsand no more than 60 percent of the units ih the

must be dedicated for open Space.c Residential uses are not

permittedvin the nonresidential zones .
Mbbile homes are prohibited with regard to vacant land

area, Information was not provided by the township with a

The township did indicate that there are,. according to .

are vacant and undeveloped, bycwhich is;meant.thcy are n.eitberw
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A . There are a number of such factors,vthe'minimumblot'

substantially provisions, sﬂbstéﬁtially‘in‘excess of
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in agricultural watershed or water uses.

Q V‘Thahk you.

-What iﬁ‘any of the features you have described have an
adverse effect on the provision of housing for low and moderq
income persons?

A Tgere are quite a number of them.

MR. LEFKOWITZ: I'm going to objéct to the
formulation 6f that question, your Honor, as to the
phréSing of it,‘having adverse effect. I believe the
‘étober‘phfasé, framingkwould}be, havé any effect, if

any.

| THE COURT: 1'd have to»overfulé that
objéctioﬁ, I think he's being askedvas to factors
~against inhibiting idw and moderate income housing
,oﬁportunities. |

All right.

size, frontage requirement and floor areas in the R-1 and
R~2 zones are all greater than is’required to provide
réasonable and modest adcomquations. In particular the

R-1 zone, thé»three-quarters of an acre 10ts,~150 foot

~ frontages and 1600 squaré‘fOOt interior floor spéce‘contaiﬁs

reasonable modest standards.

ite

In the R-3 - - zome, consistent with what I've said |
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1 earlier, the lot size of 10 000 square feet for interior loté,

12,000 for conrer lots is at the borderline of what is

2
3 excessive and in my judgment would be considered not as
4 excessive only if there were adequate land in oore modest
. 5 zones, elsewhere in the municipality.
6 The floor space requirement of 1200 square feet in thig
71 2one is also excessive,
8 ~~ The R-4 zone, et least approaches a definition of a

o reasonable and modest standard
wl In the R-5 garden apartment zone there area number of
11 Qrovisions which either tend to restgict the availability of‘
12 || these onits or to inereaee their coet. The requioements of the
13| 5 ac:e‘loofand-$00 foof frontage,can put restraints on
'14 developing muiti famiiy housing, particula:ly,in the more
;5 bui1t7op'parts oflthe township where 1t may be desirabie-to |
16 | build of «'higljer densities. It would limit the number of lots|
17 availabieﬁfor residential development.‘ 10 dWelliog units pef
15 ‘acre density is ankunreasonebly low soandardifof‘garden’ |
‘19 7 apa:tmeo#idevelopmentst“Thefioor space }equitements of
20’:'750quuere feet for one bedrooh‘unit and 1000 sduare feet for;
) . 21 2 bedroom unit are 1n excess of what requires and is
| 22.’ reasonable and modest. The requirement that 80 percent of
23 ethe units at least be one bedroom and no more than 20 percent

24| two bedroom, substantially restricts the provision of units

25 whioh_can acoommodate families wigh_children.
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1density of 7 dwelling units per acre in this zone is also

3.5 dwelling units per acre is very low and can again have a

substantial cost increasing, as well as supply decreasing

me, incorporated the bedroom restrictions of the R-5 zone
'andprovides bedroom restrictions which are not negligible ‘
»even though perhaps more modest with regard to the town housds,

feven with the recent amendment of the ordinance. The gross

‘reasonable use of the land in this zone
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The additional requirements in the R-5 zOne‘have a
cost impacr, the requirement that alr conditioning be provided,
a substantial requirement for storage space, a very substantial
requirement for the amount of playground space that has to b
set aside, the zig-zag provision which increases the
cost of construction per useable square foot of interior
floor space and the parking requirément, particularly that
nhich reduireS,that one parking space per dwelling unit be'
,enclosed, also has a cost increesing factor.

In the R-6 ZOne,‘using the ERD option, allfof the
provisions that e ve mentioned in the R-5 zone apply
equally, since they re adopted by referenCe.

In addition, the gross density standard of no more tharn

effect on housing.

The planned unit development farm provides for, excuse

lower than is, that might produce the most efficient and cost,

‘The‘requirement‘that at'least 10‘percent3of‘the land -
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~ this housing type, which is relevant to certain housing

effect that might have,

Q  Does this municipality have a public;hcusing
authorify?
A No. I'm sorry, they've recently created a public,
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be set aside for nonresidential uses, also could be excessive
and restrictive of develqpment, depending on the locaion of
the tract and the feasibility of providing nonresidential
uses in the tract over and above those needed for the
residents themselves.

The prohibition on mobile homes is restrictive of

needs for low and moderare income people.
Because of the absence of informaion it's impossible

o édmment Qn the distribution of vacant land and what

housing aurhority
Q Have rhey built any public housing7

A They haven t--there is one developmenr I think it's

éﬁnstructidn,stage, exactly what stage it's at.
| Q‘ - 1s there any othér stafé or'federaily'éubsidized"
housing? | | | | |

A Not to the‘beét bf‘ﬁy kﬁgwledgé.
Q 1 wouid‘like fo_drgw yoﬁi atﬁntion,tév

plaintiff's exhibit P-53 which is the community déVeidbment,'

specifically on Page 68 the suméry for urban muﬁicipalifies,
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is there an entry there for this municipality?

A Yes, the'enfry for North BrunSwiCk Towhship is with

régard with Ehe number of substandard dwelling units, 99.

With regard to the housing assistance needs at lower ihCOme

households, 473 houseﬁolds, the total is 572.
MR. SEARING: Your Honor we have no

- further questions.

MR. LEFKOWITZ: I have.

CROSS-EXAMINATION BY MR. LEFKOWITZ:

| 'b - During your general direct examination you
listed four factors which may befavorable or may have a
fdvorable impact on low and moderate income, isn't that

correct, at low, moderate income housing?

Q . And one factor was the adoption of a public
housing‘authority; is tha#,cdrréct? | o
A That's correct.

Q - AndMrth Brupéwick'hés,su¢h an authority;;iS‘

that c0rrect?

A fThattskcorgéct.
Q . Thé féctor, rééblﬁtion of néed?
A Yes, that's correct. B )‘
“ ’Qv -« Does North Brunswick héve such resolution of

" need?
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1 A I believe so.
2 Q Another factor was application to the HUD, isn't
T 5 .rhat correct, that application that you have before you?
4 A Yes. |
| . .5 Q Do ydu know if North Brunswick has joined in
E 6 ~such an application? A North
| ' 7. BrunsWick is, I believe, I specified when I, in my
8 diséuésion of that 1 Specified not just participation in the
9 community development program but parricipation for specific,
ol certain specific purposes.,i |
11. Q .Agd what was the fqdrth}facto;,‘favgrable
12 factor? o
13 A The fourth elemenr 1 mentioned was the direcf
14 application for Secrion 8 subsidiary funds. ;
15 | ~Q -’ Do you know if:Nogth»Brunswick bas made such an
16 application?
171 A No, I do not.
i 18 R Q" If I understand yoﬁf testimony correctly énd
: 19 _correct me if I'm wrbng_but‘you'ﬁe presented‘with regardjto
- :20’  your§sgmmary of the Nérth‘Brunswick'ibning Ordinahce-proﬁiéiohs
'7  - 21‘i what ﬁay seem to be.a”facial exclusionary éecticn;kis that
® N 22 ,c"rre‘c»t"y? | o
23‘ A  That's correct.
24 Q _ And as a matter of fact you haven't made a
25 field srudy of any type in North Brunswick have you?
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1 A I héven't made a field study of North Brﬁnswick,

2 no. | |

3 Q And as a matter of fact you can't tell us where

4 the, in what zone the existing undeveloped land may be
. 5 located, can you? |

6 A No, this ihformation is requested of defendants but

2|l mot providéd by North Brunswick. | | |

8 | MR. LEFKOWITZ: I ask that be stricken,

9| ; your Honor, as not responsive.

10 '11‘ “ ;:‘*' THE COURT: I'll allow that to stand.

11 Q "Although some of these restrictions may be

;12 “:facially restrictive'they may be subject to be rebutted

13 /JisnYt that éorréct? | ’

14' ;A | Certéiqu.

15 - Q I direét‘yoﬁrkattention,askyour,qttention héS'
lg been directed gefdre to SOA‘;n’évidence, specifically to

17 Pagek17,~if:ypq_wqu1d.

i' sl This page hés_a éhartzon iﬁ indicatin% hqw the units

'19‘*1by'strucéure;,ischat'chrect?

: | zo‘l A | Thgt 8 go;;ect. ; - o L |
Wf‘l'f, 21" ' Q- 'And would you go to the‘iin¢~for North Brunswick| -
W ,TGWn§hip5"bléaSé? o | | | | |
23 . A Yes . | | | | »
- 24- 'Q . And how may, how many housing units does North

25| BrunSWidk haye’according to this chart?
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A 5034

” raises, is thatcorrect?~'-

Ir AT"» That 8 correct

fon North Brunswick Township, please.
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Q And out of that 5034 figcre, how many of the
structures were single family structures? |
A 3604,

Q How many were more than one unif structures,
two unit structures or more? |
A 1426.

Q  So would it be fair to say, based on those
figures that at 1eas£ one third of the houSing unite in
ﬁdrﬁh Brunswick according to”this document were more than

single family g-ructures?

A : Nc;c‘--‘ |
Q},,’. Well, Qhat’ievyour»inteptetation cf the figuresf
A 28.perceht,4almbst_eXactlyQ | o
” Q fjhank‘you} Almosc.303percent?
A Yes. N |
cQ "} And 1 would then direct your attention to Page 3

of P-50A and this chart indicates the percent of distribution,;

- of renter occupied and vacant. fcr rent housing units by rent |

ch: Would you again look to ‘the line which focuses R

5

Q'k ~ _And if you would roﬁghly add:the percentages
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| 1 ‘1for the rangee of $150 and up for fent renge rather than go
2 the other way;‘there are more»columns in the other direction|
3 A 100, the total of the colnmns from 150 and up is betweén
4| 43 and 44 percent. | |
. ‘5 Q - So would it be fair to say that roughly 47
6 percent of all the rental units in North Brunswick, according
21 to this chart, were below $1497
gll A 57 percent, sir ‘
of o THE COURT: 100 minus 43.
iO Q 50 percent, that'sAcorrecf,‘57 percent is below|
il $149; is that correct?
iiv A Yes, sir.
13 Q $149 or below?
14 A ~ Yes,sir. |
15 :, Q Iwould direct your attenﬁion to Page 34 the‘
16 _chart indicaring the percent distribution of owner occupied
171 and vacant for sale, one. family house. |
‘18 would you direct your attention to the line forEbrth
19 Brunswick?
2| A | Y?_s"”:‘r-‘ G
1@ And for homes, $24,999 and less?
* Tl Gl R
22 | . o : : s ,
#3 | n.eQéQ   Would it be fair to say that 40 percent of all
24 ‘homes in North Brunswick according to this chart roughly 40
25 percent of all homes in North Brunswick according to this
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1’ chart roughly 40 percent=-~

‘ 2 A Slightly , yes, slightly under 40 percent.
3 Q Come within that category?
4 A Yes.
‘ . : | 5 Q In 1970, what would be, what was considered to
] 6 be the proper average or the maximum in your opinion, average
( 7k monthly rentai for a moderate income family?
i 8 ,A ' Wéil, in 1970 the, a representative:moderate income

9 faﬁily with an income in the $8000 or so range would be

10  1°°kin8.f°r rental of no more than say 160 or so a month.

1 Q And for the low income range?
12 A No more than 120 a month, say,
13 ‘ Q And again is that based on 25 percent of the

‘14 || monthly inéome?

113 A: " It's an approximation of that,'yes;,'

16 , Q In 1970 égain because that's; those are the
"1;‘ figures,;census:figufes that we've been ppvided~for; what
181 would be, if yéu‘have an opinion, the cost of or fhe max imum

'A19 cost bf'a hdme available to smebne}in a moderate

20 ,gincome categOryv

| . 21 ‘ A In working on- t:he same, in the same numbers, the
“223 maximum at-that,time take a moderate income tepresentative :
'” ; 23f of a moderate income family could afford would be 1n the

24 area of 20 or $21, 000

\ | 25 . Qf It 1ight of the tables that we have just gone
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through, we have tables on, in P-50A with regard tothe

- méderate iﬁcome,housing?

_elicited if looked at in the context with the rest of the

: gbunty‘and other municipalities and sb on, could Ee used as
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rental units and regard té the number of single, of multi
dwelling units ip North Brunsﬁick and rental range of those
dﬁelling units, do not in fact those tables somewhat rebut a
:conclusion with regard to your conclusion, with regard to the
impact of thé zoning ordinance on low or on low or moderate
dwellings in North Brunswick? |

A Not whatsoever.

| Q | - It hgs no impact,‘itfhas no value whétSoever wit
regard to‘rebutting that'determination?
A NQ;
Q.-,- Wbuld the tables have an impact in judging

if North Brunswick has in fact met its share of low and

A\ _- Some,of‘the facts, some of these statistics that you

part of the basis for meking such a determiﬁation;. »
Q | _ In preparation fof thisttial;jdid‘yoﬁfHQVe an o

oppbituhity to exémine thé‘master}pién of‘fhé\i¢wnshib 6f

North Brunswidk?, ~ -

A | No;,unfortunately I‘did'not.ﬁ |

ﬁ MR, LEFKOWITZ: I have no further

questions, your Honor.

~THE COURT: Take about a 5 minute recess.
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1 | (After a brief récess the trial
| | 2l continued.) -
3 MR. SEARING: Your Honor, Mr. Farino and I
4 have worked out the problem’regarding vacant land
. 5 are a from the Township of Monroe. We are prepared
6 to go with Monroe at this time.
. | THE COURT: All right, let's do that then.
‘3‘ | I think that would then excuse Mr., I'm not
9 - | sﬁre--I'm sorry.
| io  MR. SEARING: Your Honor these documents have
11 already been marked, received into evidence. |
12 ‘ .
13| ALIAN MALLACH © continued,
1o || DIRECT EXAMINATION BY MR. SEARING: o
15 | - Q Mr. Mallach, I believe yoﬁ had‘completéd'youf

16 testimony regarding the principal features of this

iiimrordinance, up to the point of discussing the vacant land

19 - Q Would Ybu proceed from that point?
201 A - The vacant land in the Township of Monroe is,diStribﬁted,

e as follows.

22< In the RR; résidéntial zone there aréka~tbta1 of

23 ’13 853 vacant acres of a total of 16, 500
24 In the RA residential zone there are approximately

i | 25| 50 vacant acres.

|
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_acres, out of a total of approximately 26, 750 -

| provision for‘any form of multi family-housing,'exeept for

. zoee are restrictive in the extreme. The 1oc size of 30 000
‘bsquare feet, frontage of 150 feet and the minimum floor area
21 (;requirements are.ell much in excess of what is required for
mdest reasonable &commodations. In perticular the floor ared

requirements for the one and a half story and the two story
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In the RB, approximately 20, in the business digtrict
approximately 20, in the business rural district approximately
10. o

| The total land vacant and developable in those four

zones, approximately 2250 acres. |

Finally, there ere 7866 vacant acres in the industrial
zone, out of a total of approximately 8000 vacant and
developable acres in.thet'zone;_

The total vacant acreage in the township is 21,819

- Q ‘ Now what if any of the features you have
described have an adverse effect on the division of housing
for low epd moderate income persons?

A There are a number of such feateres in this o:&inence;

First the ordinance prohibits mobile homes and makes ﬁo;,‘

that contained in the plamnned retirement cOmmunify;'

Secondly,'all of the provisions of the fﬁralﬁresidenti*l .

units are extremely high,

The provisions of the RA residential zone are excessive,
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‘although to a modest‘degree.

1
2 The minimum floor area pfbvisions of that zone however
3 are extremely high, esﬁeCially those for one and avhalf and
4 two story units.,
. 5 ‘The provisions of‘the RB residential zone for lot size
i 6 are on the bo;ders of reasonable provisions, although the
. frontage requiremenc is still high,
}8 Again the minimum floor area requirement for all
o units and eSpeCiallykthe‘one and a half and two‘story units
10 in the Rvieeidential zone is extremely high‘.
The provigion for the planned retirement community far
,i:  restrictive. The,restrictions‘obviously‘two, in residents
',13 efo persons of 48 and‘cver has’a'very 1imiting effect dn‘the
1o number of children and families with children that can be

15|| accommodated in this zone.

16 ' The requirements that the density not exceed 28
17 residences per acre and in,particular the requirement for

18 .amenities such as. golf courses, swimming pool lakes and ther
19 ' like tend to have an effect on rhe cost and to preclude the
| zo}% construction of modest accommodations at moderate costs .'
. | 21 Finally the distribution of vacant 1and among the
B "2j vzonee, has~a further restrictiveﬂeffect, ,With regard
23 || to the res;denpial zone, the reSidential erea5,a115except fcr

| 24 ~a}negligible amount of ianﬁ.is zoned for the rural residential

25| zone, which are the most restrictive, which -~~~ contains the
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most restrictive provisions.

1
5 Since rural residential uses are permitted iﬁ the

? s Industrial zone, the over zoning for the industrial uses

| | 4 - in and of itself 1s not as significant as it may be.

. s Nevertheless, based on an assumption, ‘based on the pfojectiorr
6 rather by the Middlesex County Planning Board of‘a demand for
; an additional 594 acres of industrial uses through the year
| 5 200, a provisioh of 7866 acres in industrial oses does

9 appear to be facially excessive.
10 o Q Thank you. I WOuld like to direct your
ii attention to Question 4 in the interrogatories answered by the

'12 defendant.

13 Would you read the qgestioﬁ'and the answer please.
15 ' The question 1s,'"Provide‘the number of'multi family

jg|| units in each of the following rehtalicategories and ranges."
;i7' ‘” The answer is, "In the type, two bedroom r units rentiqg‘;
,18 between 100 and ‘149 per unit per month, 6 units--
”"ig ”uff‘ ‘Q' . 1Is that a119 B
}20 A Yes, sir.‘ :

| . 21 “

22 plaintiff's'exhibit 53,fpage 68 which you have previously»

:Q I would like to direct your attention to

23 'identified as the summary for urban county muniicipalities

'24 Is there an entry for the municipality of Monroe7

25 . A Yes, sir.
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| rﬁfalybusiness district?
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-Q Would you read it please?
A | Township of Monroe, this table indicates»that there ari
40 substandard dwellihg,units and an additionel 195 lower
income households in need of housing assistance, for a

total of 405 households or units.

Q Does this municipality have a public housing
authority? |
A ~ No, sir,

Q i Is there any other state oryfederaily subeidized}.

housing in that town--
A Not to my knoWledge.
- Q --in the municipality?
'MR'CSEARING‘ Yoqx Honor, we hevefﬁo
further questiops. |

THE COURT: Cross-examine, Mr. Farino. -

CROSS EXAMINATION BY'MR FARINO ‘

Q . Mr. Mallach directing your artention to |
Exhibit introduced into evidence, 1dentified as P—136 your
summary of zoning ordinance provisions, specifically the
column designated other uses.

Would you indicate what ether uses are permitted 1n ‘the

A I 1hdicated,‘we11, the planned reti:ementncommunity;is'

permitted, alsb,eit's mY belief the RR or rural residentiel‘
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A .Yes, I do.
Q Would you read that section please?
A '"All useé permitted in thé}business district shall

" hereof."

‘pagés,'please,«Séction 130-8, business zdhg and read sub-

_section one.

B instead of rural residential?

;A " In 130f9 thejmxxrﬁ busiﬁeés‘ZOne;}Sedtiﬁn B;‘Sub?'
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use is permitted.
Q I would direct your attention.to Moﬁroe Township

zoning ordihance, identified as P-134, to Section 130-9,

Do you have that answer?

also be permitted in the rural business district, subject

to the rest:ictions,yrequirements set forth in 130-AA,

Q ~ OK; - And then would you turn to the preVious ,

A Wéil; this 1s;und¢r A uses;
B  Q g . Thatﬂ§icorfect..
A "Ail‘uses pefmitted in.the residenﬁial B:zone."
,;Q‘ _' So then shaldn t the other use be residential

Anf No because on Subsection BZA of 130-9 it specifies

minimum frontage of not lessthan 150 feet.'
»" So that I assume that--“

Q  What's that again?

section 2A--

xthat the minimum lot size shall be 30 000 square feet with al
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on a degree on the availability of sewer facilities and soil

characteristics?
A Thatfisﬂglféctor, yes.
Q | Wéuld‘ypﬁ furthér*agrée, if there is mno sewer anf

| A Up to a point but only to a limited degree.

'exciudedgl made a speCific‘exception for PRC.
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| Q oK,

A The minimum lot size in the rural business zone shall He
30,000 square féet, with a frontage of not less than 150 feet
So eveﬁ.though the use, the use refers to residential use and
these are the provisibns under which it's governed.

Q OK; with respect to the industrial ZQne, what
additional use did you testify to was allowed in additionm
to the RC? | -

A | Rural residenﬁial.’

Q ~ Now Mr. Mallach, would you agree that lot sizes

poor soil éharacﬁeristics thapflot Sizes’és.a‘neceésity must |

increase? “ A (Rglative to what they would be with

séwer, yes.‘ , o | | |
Q ‘And theﬁ 1f lot siZes aré largér, ﬁould you

‘further agree fhat frontages must necessar:[ly be larger, 1n

‘Q : Mr. Mallach, are you aware that the PRC _zone witlin

Monroe Tawnship has not excluded apartments?

A ‘~I believe whenvI wﬁ? mentioned that apartments were
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- presently begun the development of multi Stbry apartments?

YA'. No, I believe i’spécificallyAeXcluded*the TRC from thét:z'

| attention to Section 130-20, the Mbnroe7Zoning'Ordinance;:

A Provision A is, "Notwithstanding other provisions of
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Q Are you aware of the building height requirement
in this PRC zone? |
A I remember noting it, the maximum height shall be 55
feet but at least 80 percent of the number, total number of
dwelling units shall be contained in buildings 6f not
more than 35 feet in height.

Q "Are you familiar‘with the Clear Brbok Retirement]
Community in Monroe Township?
A Not in detail.

Q Are you aware that this Clearlbrook:Community
presenfly has apartment rentals? |
A Yes.

Q You are. Are you aware that CiearfBrooR'hasf

A I believe 80, ves,
Q So then Mr. Mallach you would agree>thatrMbnroe
Township does nOtvhavé»a blanket exclusion on multi dwelling

housing?

statemenf,,

Q ﬁryLMgllach,,I'd_ﬁow like to direct your

A Yes; 

Q,   Would you please reéd Piiviécn‘A? 
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this chapter regarding the construction of single family"
dwellings, nothing here inyshall ptohibit the conversion or
dteration of any single family dwelling in existence on |
April 7th, 1952 ahd no more than two separate dwelling units
provided that such dwelling units shallrconform to the
following provisions."

Q Would you read Subsection 1, please.
A "Single familnyU Sdrry. "Any single family dweliing
converted under the provisions of this section shall be
rgquired, to have,'ﬁithln the encloging walls of the original
structure,thtvless than 1500 square feet of habitable
’floor afeé for the two dﬁé}ling units." |

Q ‘.f: That , Mr;fMallgch,‘would,eéuﬁte to an‘éverage

dWelling unit of how many square feet?.

A 750,

’Q- Wbuld'yog>con§£der that to be a modest figﬁre?
A Yes; | 7 o o |

Q - Yﬁu Qould, OK.

Mr.'Mallachg have yQu ever visitedvthe wanshib of

Monroe?
A k"Yes.
Q ' Are‘ybu‘familiar with its size?
 A ‘ Yes,»f am. |
Q J Are_yoﬁ fami1iax with-ité geﬁe:al(charactéi?
That's a broad QQeStioh. : A 1 "AGenerally speaking,
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yes.
2 - Q How would you characterize the makeup of Monroe
3 Township?

A I would characterize Monroe Township as being a largely

4
. 5 rural township with scattered subdivisions and two retirement
o 6|l communities and with some industry in the area, principally
7 in the area near the turnpike,'the New Jersey Turnpike.
8 o Q Would you be surprised if I indicated that

9 residenfialvdevelopmént at present comprises only 9.9 percent
10 of the total land mass of Monroe Township? 
" A Yo.

12 ' Q : That qommércia1 development comprises only‘one

i3  percent?

14 A No. |
'L'15 ' Q And‘that industrial development, only one-half
) A |
16 of oge‘pe?cent.;
17 A ~Not,at all, o |
18 | Q Do you know Mr. Mallach, the extent to which

19 || Monroe Township has a water éystem?

20 A Ifm not familiar With it,
. . o 2‘1 - Q The extent to which it has sewer facilities?
23l Q@ Could you further describe, using a word of
24 aft in your profeSsion, the‘interstructure of Monroe

25 : Tov»vnship":? |
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Does it have a town hall?

A I don't really know specifically.
Q Do you know if it has a post office?
A I don't believe it has its own post office.
Q What about shopping centers?
A There's some, I don't believe there's a shopping center

as such, there's some, there's a mixture of scattered

commercial uses along various of the principal roads_in the

township. |

Q = What about the extent to which it has public-:
transportation? |
A I'm not famiiiar with any public transportationf;ﬁf 

"

Monroe Township. . |
qQ Mr,‘Mallach, with respect to‘thé Atgricﬁitural“
use of laﬁd in Moﬁroe ToWnship, would you consider thé,pref
servation of égriculture a valid land usé p1anning goél?“‘~ '
A Taken in the context with’other goals, yes, » .
L Q Would the quality of soils be a relevant factor

in this consideration?

A That's a ve'ry‘debatable- iséue, I'm not sure.
| Q You have no feeling one way or the_othér?"*
A Oh; I have feeling both‘ways;
| Q’j f‘Do you‘know‘the condition of the soils‘ih,_

Monroe Townéhip? -

A Not in,detail, Ivthiﬁk 1 have a general idea.
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Q Would you express what the general idea is?

A I believe that they're generally it relatively, well

it's relatively sandy and productive agricultural soil.
Q  With respect to your definition of developable

land, would you consider farmland to be included within this

definition?
A Yes.
Q Would there be any qualifications such as to

whether or not the land is actively being farmed versus
fallow, inactive? |

A  Well, in terms of fhe'baSic‘considefation of

|| developability whether one likes it or not, there is no

distinction and, to the degrees that the municipality or the

state 1s able to adopt aﬁ effective policy through use of |

‘some machinery like the transfer and development rights or

agrigultural:land acquisition,to:differehtiaté between the

- two that would make‘a difference but~f§ilingithat I think the

“is‘no'significant difference in develbpability of the two

types. o
| THE COURT Wbll, specifically there 8 no
ﬂdifference in your definition7
;THEYWITNESS. No.

THE COURT: All right.

A . They're encompassed in the same definition.

Q Mr. Mallach, with respect toythepsize of farms
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with the’parcels in Monroe prnship that large farming,tract?

A No.

3 attractive because they're easier to assemble, the require-
~ments, for éxample, for a planned retirement community or |

some similar large development but at the same time'the
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within Monroe Township, would you distinguish between large
agricultural tracts, say those which exist in the midwest

in excess of thousands of acres versus small farming parcels
such as exist in Monroe Township?

A  I'm not really familiar with the ownerShip of the land

in Monroe Township.

Q Would you agree, irrespective of your unfamiliax

would be more susceptible to development than smaller tracts]

Q. You would not?
A No, thefe'are two factors that tend to cancel each

other out, the large farm tracts are some ways more

large tgacts are more economically pliéble, often, so that

the desire of the owner to sell the land is less inteéense.

MR. FARINO: Your Honor, I‘woﬁld like to have

‘an exhibit marked for identification, if 1 may please.

'THE COURT: All right, DM-1.
: (Document‘:eteived.andAmarkedvDM-l for
identification.)

Q Mr.~Mallach, I show you what has béen~marked

for identification,_DM—l.

ity
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Can you identify it for us, please?
A This‘is a map entitled existing land use, 1974,

Monroe Township, New Jersey.

Q And would you identify the source of the map,
please?
A The map was prepared by a firm named Community Housing

and PlanningvAssociates, Incorporated.
| Q Now, Mr. Malléch, directing your attention to
the 1égend which existskin the upper left-hand corner, wouid
you state what land predominates iﬁ Mbnrbe Township?
A . Agricultural land use appears to bethe largest
single land use in Monroe TOWnship; |

Q With respect to the yellow portionskmakad,
would youlidentify then whatthey would be pleésé?
A The yellow, as is true in all of these maps,'is
residential, singie family.

Q | Now will you notice that this is a rathér un-

usual map in that lot lines are delineated on it?

A That's right.

Q Would you characterize the sizes delineated by

f_the Idt lines, agriculturai pargels; in general terms, large

versus small,

A 1 would say fhey range f:om :elatively small to

“medium, moderately sized paréels;

Q Would the -  small parcels predominate?
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A There are certainly more small parcels than there are

large ones, I'm nbt‘sure in terms of acreage.

Q Now, Mr. Mallaéh, based on your observations ‘
of what has been marked as DM-i for identification, would it
be fair to chéracterize Monroe's agricultural use as small
parcels, small farms covered with residential farmhouses?

A Well, I'm not suré I'd go that far, I think many of
ythese, many of the farms are quite subétantial, I'm not,
certainlylﬁp to the sale of the ranch range.

THE COURT: I assume that.

A , Talking,abbut a lot of 50, 150.a¢rés.
Q‘ 'Relﬁtivelyvsmall? |
,A ‘f Sﬁa11>to}moderate size farms, there arekin additionﬁth
| ,Q’ ‘ Ail right, you've, appears youvcall them small

to moderate size?
THE WITNESS: Yes.
'Q_' | Now, Mr, Mallach, I believe in prior testimony'

to your knowledge of market demand for housing; is that |

correct?. A I believé:so,vyes.
Q Do”Youzhave any specific knowlédge,in respect to
Monroe? |

THE COURT: - Market:deménd?
A Specifically in Monroe?

Q Yes.

A No, sir.
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L  Q Would you ag;ee thgt an indicétidn ofmarket
2 ‘demand for housing would be the number of subdiviéion
3 applications made to that particular community?
) A | Not necessarily, it would if in the absence Qf
. 5 extraneous factors thgt might 1j.mit the number of applications
6 for one reason or another, the answer is yes but there are
‘7 factors unfelated +o0 market demand that could affect it.
8 - Q ﬁo you have any knowledge as to‘the nu@ber of

9 subdivision aPplicatibnsrmade to Monroe Township say Within
10| the past 5 years? : ‘ .

1] A vNO, sir. |

12 ‘ Q ' Then you would have no knowledge as tb'the .
13| of lots proposed for subdivison? | 4
14 A : No.k | |

‘15 Q Are you aware °f-thelpqpﬁlation in Mﬁnroe

16 || Township?

171l A Not specifically, I believe I can find that--
18 || Q  More specifically, Mr.,Mallach, would you have
19 any idea as to the population increase pefcentagewise“in

20| Monroe over the past 20 years, say the time span, 1952‘to

® 217 19707 o |
| 22 - ~ THE COURT: Ask him whefher,hé knows .
23|l A T don't know it offhand. | | | s
24 - Q Mr. Mallach;ipossibly I could save some time-~

25| A Yes.




Mallach-cross ; : ' 325

1 Q -~if T indicated that the population increase in
2 Monroe Township over the 20 year time span, 1950 to 1970 was

120 percent and that involving contiguous municipalities,

i 3
! 4 namely'in“South Brunswick; that.that population increase over
. 5 the s'arpe time span was 251 percent in East Brunswipk, 499
| 6 percent in Madison, 561 percent-~would you have ény
7 eXplanatioh for me as to the contrast in those figures?
8 A Yes, the most likely explanation that comes to mind is

9 that the time fathers of Monroe Township have been working velfy

hard to keep the lid on.

10
11 | Q ) You would have no other explanation for that?
12 A Oh there are many possible explanations I?m‘saying
13 that's the most likely one. :
14 | THE COURT: How about if}the farmland was
15 §omewhatvmore, well, richer,umore‘profitable in Monroe
16 than in thg.other municipalities?‘ | o
17 THE WITNESS; That's congeivable; that seems vr
o 'R fairly unlikely. |
\ E 10 ~ THE COURT- I mean is that a possible reason, the
| o | limitation in population7, |
| ‘217 '.rms WITNESS : Possible, but unlikely.
. 2 THE COURT: A1l right |
’23 - Q | Mr. Mallach 1 believe you testified that Monroe

24 Township has no public housing authorities, is that correct?

| 25 || A - That's correct.
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1 Q If I told you that figutes from the 1970 census
2 revealed that the average value of owner occupied units in'
3 || Monroe Township was as low as $23,000 and that those for sale
| 4|| were as low as $23,306, the average rental paid in Monroe
. 5 Township was $99 per month, the average rental for available
6| vacant units was ae low as 75 per month that more than 35 per+
7 cent of owner occupied units was valued less than $25 and thalt

8|l more than 50 percent'of renter occupied»housing.units\had
| 9| rentals of less ‘than $100 per month
10 i Wbuld you consider these facts relevant as to why Monroe
11 'Township does not-have‘e housing authority?
12| A 'wé11; I‘would?iuterpret those facts, believe that:the |
h,13*' key uuestioh is the interpretation of thbse~facts as to
h14 suggested here is a traditional community with a charactristic,
‘415' nnodest modest housing, that's accumulated through royal
16 development over perhaps 30 or 100 years.
17 ; . | Now in such royal community of which I'm familiar,
- 18 _fone of the characteristics of that houeing, especially in
19 | much of the rental housing“is that'it’e often extremely
26 1eubstandafd housingebecauee of the conversion of seasonal
‘I' 21 _housing to residential use, sometimes a conversion of farm,'
zz chicken coups and other types of buildings to residential
23 Vusers and the net-result of such'information would suggest

24 ~ that there may be a particular need for housing authority

25, because there s a great » 1likelihood that a large number of
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" the lowerincome families inthe community are inadequately‘

housed. -

Q Mr. Mallach, directing your attention now to
environmental factors as théy would relate to Monroe Township
were you to agree a study of fhenatural physical environment
as well as man-made aspeét'of it, has come to be recognized
as an Important element in planning program?

A Yes. ’ 7

| Q Would you agree that includes all of thé
aSpéCt“Of the'environmenf that can be affected by man's . -
activity in building?

A Well, i,‘all.may be & little Strbng, there's certainly |

.réilarge number.

Q Would you agree that a master plan should be
an instrument for'control'and the development that's to come

into the township and that it should be'responsive'to the

environmeht?
A Yes.
Q .l,Wouia'you agree that most such control should

‘take the form of building and zoning regulations?

Q : 'You do notw'
Do you agreetthaﬁ,these‘will effect,the location and

physical layout of new conmstruction and édme;standérd layout

and manner of, and use of existing development?
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A The building and zoning regubtions will--
‘Q Yes .
A _ vThey certainly will, yes.
Q Would you agree that controls over natural and

physical elementsshould be oriented not toward the control

of the elements itself but toﬁard the control«ever demands

to it. | |
 For example, flooding should be eontrolled, not so

much the 1and_filling and‘walls but through avoidance of

building on flood plains? | |

A‘} Well, that's not an either or propostioh, 1 mean the ~

type-of’flooding problem, for example' we'have in New

Jersey is such that if we never built another unit in our lives

in, in flood plains there will still" be some need to

provide dykes and walls and embankments and whathhave‘

you becahSe of the existing characteristics of the syetem.
So it's not an either or proposition. »
Q Mr. Mallach, would you agree that the following

natural elements of the environment should be taken into

‘account in a municipality controls over development flooding

vA - Yes.
»‘ Q -fmarshy drain?
| A ' ~?es, kk |
Q . Water table? | A To a 1imitad
degfee.‘ | | |

Mallach-cross _ : 328
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A Again to a limited degree, particularly depending upon

‘water system.

~marked DM-2, please.
A " This 1is a map entitled stream overflow hazard, Monroe

'tTownship, New Jersey.

A‘ _ This map was prepared by Community Housing and Planning

‘Monroe Township7
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Q Permeability?
the degree to which it's tied into the expansion of sewer anc

MR. FARINO: Your Honor, I'd like to
have another exhibit marked for identification,
if i may.

TﬁE COURT:} DM-2.

'(Document received and marked DM-2 for

idehtification.}k

| Q - Mr. Mallach, would you identify what has been

Q - And,would you identify the source of thlS

1nformation please7

Associates, Incorporated, :
Q- Directing‘yqur‘attehtion'to'the legend which
exists on this map, Would‘you indicate the extent to which of

the items in the legend is applicable to the land map in

A‘,‘ There are a number of items, the fhst item is the

HUDjdesignated flood hazard area and there ;. are four or

five'stripskin the tbwnship which are deSignated as being
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1 flood hazard area, one running through the middle, two in the

‘ y southern part of the township and the rest along what I guesq |
3 3 is more or less a north or northeastern boundary of the
E 4 township.
1 . 5 Q Would you indicate ‘the mégnitude of these
6 strips in relative terms? I realize-- '
7 ; THE,COURI: 'Ybu seem to be getting into
é detail bn what probaﬁly‘would be more properly
9 v defense’:éffirmatiwe defense, Mr. Farino.
16 ' 1w, “x_ MRV FARINO' fA11 right;'your Honor, I just
11| have one further question on this. | |
12 | - Q . Respecting the total legend, Mr. Mallach can

13 you give us a characterization as to the extent which stream'

14 overflow plays in Monroe Township7

15 A Armodestﬁpar;./
16} S Q ‘.j You wouldualsowéharactegize it as modest?
A -Yeévﬂ; | _ ' | |

| sl | Q Thank you. L
19 e Mr. Mallach with respect to water table heights,

‘/20 i;wouid you agree that even where the water table never
‘l’ PTH | actually reaches ‘the surface and makes the ~ground marshy, thak"
zi 'wits distance below the surface has a considerable impact on qhe

23 .feasibility of building?

- , 24 A ' I wouldn t say considerable, some impact but not a

25 éonsiderable one.
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| Q Some impact; OK. B
MR. FARINO: Your Homor I'd like to have
one additional figuie marked for’identiftatioo.
THE COURT: DM-3.

(Document' received and marked DM-3 for

identification.)
- Q : Would you identify this please, Mr. Mallach?
A 'Yes, sir. This is a map entitled dépth to seasonally

high water table, Monroe Township, New Jersey, prepared by
Community Housing and Planning Associates. ‘ |

Q  Now, without getting into‘specifics ﬁf ‘Mgllaoh,
would you state the degree to which the water table,

specifically the one to 5 feet water table below the surface

" plays in Monroe Townghip?

A An extensive‘paitrOf‘Monroe‘Towhship has a water table
of 1 to 5 feet,
Q Could you be more specific than extensive9 |

Could you render a percentage? Is that possible?

'K' Hnlf maybe more.

Q Mr Mallach with reSpect to the aspect

kpermeability, would you agree that this ‘characteristic has -

to do;with‘the’ability of water to reach down to the soil,
éoﬁetimesfcalledipétcolation?

A That's correct.

'Q- : Would you agree that it's of importance because
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ofits efféct‘primarily‘on on-gite sewage dispoSal systems

1

5 bbtwaisp 6n drainage?

3 A That's 1tsrprinCipéi,éffect, ves.

4 | Q Would you agree that if water is ﬁnable to

‘l’ 5 percolaté through the soil and the~diSpcsa1 of bdtﬁ sewage

6|l or excess drain will be more difficult?

7 A- ‘That's correct. |

8| ,'MR. FARINO: Like to have one additional'iﬁéﬁ |

9 . marked.v‘ o | | ;
.1¢. , o |  (Docﬁmen£~received and mafked DMr4 for ‘

11: N 'identification ) |
fizy ;~1 Q ﬁ~ Wbuld you identify DM—4 Mr. Mallach7 o
‘”13  »A - - This is a chart entitled permeability, Monroe |

‘14j Township, ew Jersey, prepared Community Housing and Planning
15 ‘*Asspciates. “ | | |

'1§}f _1 Q > Now directing your attention to the 1egend

’1zi Mr. Mallach would you chatacterize the extent to which

15, Monroe Ibwnship is affected by moderate to poor permeability? :
19 A I would say again this is very rough because the map

zo" isn t clear in this regard half or perhaps slightly more but

. 21 'J perhaps about half of the--
2l Q@ At least half?
2| & About hale. S |
24| Q@  oftheland? A Of the land is

25 ;either modeféte or poor'pepneability.
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MR. FARINO: Your Honor this is the last

| 1
; 2 | ‘exhibit I would like marked.
| ) (Document received and marked DM-5 for
| . 1dentificatioh.)
| . 5 Q - 'Mr, Mallach, would you id'entify- DM-57 |
| 6|l A  Yes, Sir, this is a map entitled limitations on
2 || building, Monroe TOWnship, New Jersey, prepared by Community

8 Housing and Plamning Associates, Inc.
9 Q- OK;¥ 1t is intended that this chart incorporate
‘10 -all the elemente of the previous three charts. Directing your
11 attention,er Mallach again to the legend' wouid'you : |
12 - characterize the extent to which limitations on building exisjts
13 in. Monroe. Township, specifically with respect to at 1east a
14 ‘severe degree of limitation on building? |
-15: 'A‘<vt This chart is based on a series of assumptions drawn |
16 fam. the relationships on the previous charts, so I do not
7_15 necessarily agree ‘that what this chart says 1s. severe
E 18 1imitations are indeed severe limitations. With that
19 ‘qualificaticn‘i,would‘sajvperhepe 20 oetcent}of the,townehip

i‘20 - 1s cesighated‘es haVing séveretlimitatiohfon this ﬁap.‘

a1l 'f; Q- Wbuld you consider this a significant percentageﬂf
;2| A Given the overall size of the ‘township and amount of 1ahd

23| ™. | | o

" 24 Q With respect to at least a moderate degree of

25 1imitation, could you characterize the extent to which it's
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1 applicable to Monroe Township?

2l A Perhaps another 30 pércent.‘
3 Q Which would bring our total up to 50 percent or
| 4 half?
| , |
‘ | ‘ 5| A Roughly, yes.
| .
f 6 .Q  Mr. Mallach, do you agree with the philosophy tHat

~J

housing should fdlow jobs?
8| A I think housing and jobs should be related I'm not
9 sure it should follow jobs, in a precise sense.'
10 B d' Q You don't agree that‘jobs ohould pre?éde
11 'ehousing-—strike that--that housing should precedewjobe?i
12| A VVI'thinkkwhen you are talking aboﬁt a felotively émall
_13 . area it's impossible to, again it!sﬁnot an either or kindlof
14 thlng because within the‘overall range theyre booh goiqg on 4t
15| the same time. | |
16 . Q Mr. Mallach, lf.I toldkﬁou that within}Mbn&be,
17 1 Township‘the extent of commercial developmeﬁo‘asiofl974~
118 was epproxlﬁately one’percent of the total land maes and that
| 19‘ the percentage of 1ndustr1al development was approximately onF
' 26 half of one percent of the total land mass, could you. form
‘ | 21 l“ an opinion as to the availability of jobs in Monroe -
| 22 Township? , ' ‘A‘ Well translating that into acreage|
23’ }we re talking about roughly it s about 400 acres developed foF”

24 || commercial and.industrial pruposes, that might accommodate a

25 || nonnegigible number of jobs, perhaps a3 many as a couple of
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thousand.
Q Should the number of housing units, if any, to

- be added in Monroe Township relfect the jobs inthe township?|

A I don't think you should have a, there is any need for
a precise reflection between the boundaries of the township
you have to fit into what's happening in the overall region.

- MR, FARINO: I have no further quesgions,
your Hoqpr. | |
| | THE COURT: - All right, that would appear to
‘ cOncludé Monroe Townshiﬁ; Appreciate Mr. Bernétein
~ étayihglbut,we'llbhave to go forward with fiscataway
thmortow. o | |
| _(Whereupbn court adjouthed the matter for

‘~the day.)
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