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May 7 , 1986

Beverly Jule, Esq.
Office of the Clerk
Appellate Division
Superior Court of New Jersey
CN 006
Trenton, NJ 08625

Re: Urban League of Greater New Brunswick,
et al v. The Mayor and Council of the
Borough of Carteret, et al; C-4122-73

Dear Ms. Jule:

As per your April 30, 1986 Letter of Instructions and our
telephone conversation of May 6, 1986, enclosed please find
for refiling the following:

1) A copy of your April 30, 1986 Letter of
Instructions

2) My original cover letter dated April 7,
1986 transmitting the Notice of Appeal as
initially filed.

3) Original and two copies of Notice of Appeal
as initially filed. Please note that the et
als designation has been removed and the full
caption of C-4122-73 appears on Attachment A
to the Notice of Appeal. Also, please note
that the four cases appearing on Attachment A
were consolidated in the Superior Court, Law
Division, by the Honorable Eugene D.
Serpentelli.

4) A copy of the lower court Order dated May 13,
1985, signed by the Honorable Eugene D.
Serpentelli and which is the subject of this
Appeal. Please know that we submit that this
Order was interlocutory throughout the pro-
ceedings and became final on February 20, 1986,
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the date the Supreme Court decided The Hills
Development Co. v. Township of Bernards
(A-122-85) (and related cases A-123-85
through A-133-851.

5) Copy of the Supreme Court Decision decided
February 20, 1986 and mentioned in No. 4 above.

We are serving all the parties who appeared in C-4122-73,
L-076030-83 PW, L-28288-84, and L-32638-84 P.W. and all
other individuals appearing on the Mailing List attached
to this cover letter. These are the four consolidated cases
which involve Monroe Township.

Should you need any further information from me, please let
me know, and I will make any other submissions which are
deemed necessary.

Vary truly yours r

Mario Apuzzo
Director of La

MA rap
Encls.

cc: See Attached Mailing List
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Elizabeth MgLaughlin, Clerk
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John Mayson, Clerk
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(Certified Mail/Return Receipt
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W. Cary Edwards
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Hughes Justice Complex
Trenton, NJ 08625

Peter P. Garibaldi, Mayor
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Jamesburg, NJ 08831

Monroe Township Council
c/o Mary Carroll, Clerk
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NOTICE OF. APPEAL OF NEW -—u/ir

SUPERIOR COURT OF NEW JERSEY

APPELLATE DIVISION

Title of action as captioned below:

Attorney of Record

Name: Mario Apuzzo, Director of Law

Address:'

Phone No

Township

Municipal

.: (201)

of Monroe

Complex.

521-4400

, County

Perrinevi

of

1 If

Middlesex

* TtA _ x Jameshur

Attorney for; Monroe Township

On Appeal From:

Trial Court/State Agency:
Superior Court of New Jersey, Law Division

Trial Docket or Indictment Number:

(See Attachment A) \ _____

Trial Court Judge:

Civil [ x] Criminal [ ] Juvenile [ ]

Notice is hereby given thatM°nroe Township appeals to the
Superior Court of N. J. Appellate Division, from the judgement
[ x] order [ ] other (specify) [ ] • entered
in this action on May 13, 1985 .An'fwvnr of Thomas R. Farino, Jrt,
Carl E.Hintz, and (date) car la Lerman.
If appeal is from less than the whole, specify what parts or par-
agraphs are being appealed: Appeal is being taken from the Order
dated May 13, 1985 ordering payment by Monroe Township to
Thomas R. Farino, Jr.,Esq., in the amount of $23,893.00 and to
Carl E. Hintz in the amount of $10,248.42 and to Carla Lerman in

the amount of $6,839.55. This was an Interlocutory Order which is

now final due to the Supreme Court's Decision in this matter

decided on February 20, 1986.. ! : *
Are all issues as to all parties disposed of in the action being
appealed? Yes [ x ] No [ ] If not, is there a certification of
final judgment entered pursuant to R. 4:42-2? Yes [ ] No [ ]
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not lncer-In criminal, quasi-criminal and juvenile cases • •
xarcerated [ ) incarcerated [ ] confined at _ _

__. _. Give a concise statement of
the offense and of the judgment, date entered and any sentences
or disposition imposed: ^ .

1. Notice of Appeal has been served on:

(609)655-270

Name
Date of
Service

Trial Court Clerk/State Agency 4/7/86
John Mayson . .

Attorney General or governmental office •

under R. 2:5-l(h)W. Cary Edwards, c/o 4/7/86

Daniel Reynolds, Deputy Attorney General

Other parties:

Name and
Designation

Attorney Name,
Address & Telephone No.

(serve this party
. ,Esq. eaarth & Halfacre

Date of
Service

4/7/86

N J

(609)737-193J (2) Carl E. Hintz
l a m stree'
NJ 08534

ennington

Carla Lerman Carla Lerman 4/7/86

(201)648-5681 (4) Urban League
yl GicaLpf N

T13 West
Teaneck.

Eaglewood
NJ 07666 Drive

(5).

Barbara Stark, Esq.
New constitutional Litigation

Clinic.Rutgers Law School
15 Washington Street.Rm.
338. Newark. NJ — A ~

4/7/86

eetfR07102

Typ.e of.
Service

Trial Court Judge Eugene D. Serpentelll 4/7/86 Ord. Mail

Cert. Mail

Ord. Mail

Type of
Service

Ord.

Ord.

Ord.

Ord.

Mail

Mail

Mail

Mail

1 hereby certify that 1 have served a copy of this Notice of
Appeal on each of the persons required as indicated above.

April 7, 1986
(date)
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2. Prescribed Transcript Request Form has been served on:

Date of Amount of
Name Service Deposit

Administrative office of the Courts
Chief, Court Reporting Service

Court Reporter's Supervisor/Clerk
of Court or Agency _

Court Reporter

I hereby certify that I served the Prescribed Court Transcript
Request Form on each of the above persons and paid the deposit
as required by R..2:5-3(4).

(date) Signature of Attorney of Record

3. I hereby certify that:

[ x ] There is no verbatim record.

[ ] Transcript is in the possession of the
Attorney of Record.

[ ] A motion for abbreviation of transcript
has been filed with the court or agency
below.

[ ] A motion for free transcript/^ has been
filed with the t W t below.

April 7, 1986
(date)



AMENDED
ATTACHMENT A

URBAN LEAGUE OF GREATER NEW BRUNSWICK, a nonprofit
corporation of the State of New Jersey, CLEVELAND BENSON,
JUDITH CHAMPION, BARBARA TIPPETT AND KENNETH TUSKEY, ON
THEIR OWN BEHALF AND ON BEHALF OF ALL OTHERS SIMILARLY
SITUATED,

Plaintiffs,

and

FANNIE BOTTS, LYDIA CRUZ AND JEAN WHITE,

Plaintiffs,

v.

THE MAYOR AND COUNCIL OF THE BOROUGH OF CARTERET, MAYOR
AND COUNCIL OF THE BOROUGH OF DUNELLEN, TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF EAST BRUNSWICK, TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF EDISON, MAYOR AND COUNCIL
OF THE BOROUGH OF HELMETTA, MAYOR AND COUNCIL OF THE
BOROUGH OF HIGHLAND PARK, MAYOR AND COUNCIL OF THE
BOROUGH OF JAMESBURG, TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF MADISON, MAYOR AND COUNCIL OF THE BOROUGH OF METUCHEN,
MAYOR AND COUNCIL OF THE BOROUGH OF MIDDLESEX, MAYOR AND
COUNCIL OF THE BOROUGH OF MILLTOWN, TOWNSHIP COMMITTEE OF
THE TOWNSHIP OF MONROE, TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF NORTH BRUNSWICK, TOWNSHIP COMMITTEE OE.'THE-•:... I.. •.:.._
TOWNSHIP OF PISCATAWAY, TOWNSHIP COMMITTEE OF THE TOWNSHIP
OF PLAINSBORO, MAYOR AND COUNCIL OF THE BOROUGH OF
SAYREVILLE, MAYOR AND COUNCIL OF THE CITY OF SOUTH AMBOY,
TOWNSHIP COMMITTEE OF THE TOWNSHIP OF SOUTH BRUNSWICK,
MAYOR AND COUNCIL OF THE BOROUGH OF SOUTH PLAINFIELD,
MAYOR AND COUNCIL OF THE BOROUGH OF SOUTH RIVER, MAYOR AND
COUNCIL OF THE BOROUGH OF SPOTSWOOD, TOWNSHIP COMMITTEE OF
THE TOWNSHIP OF WOODBRIDGE,

Defendants,

and

TOWNSHIP COMMITTEE OF THE TOWNSHIP OF
CRANBURY,

Defendant

Docket No. C-4122-73

MONROE DEVELOPMENT ASSOCIATES vs. MONROE TOWNSHIP

Docket No. L-076030-83 PW



LORI ASSOCIATES, a New Jersey Partnership; and
HABD Associates, a New Jersey Partnership vs.
MONROE TOWNSHIP, A Municipal Corporation of the
State of New Jersey, located in Middlesex County,
New Jersey

Docket No. L-28288-84

GREAT MEADOWS, a New Jersey Partnerhsip; MONROE
GREENS ASSOCIATES, as Tenants in Common; and
GUARANTEED REALTY ASSOCIATES, INC., a New Jersey
Corporation vs. MONROE TOWNSHIP, a Municipal
Corporation of the State of New Jersey, located in
the State of New Jersey, Middlesex County, New Jersey

Docket No. L-32638-84 P.W.

-2-
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THOMAS R. FARINO, JR.
Cor. Applegarth & Prospect Plains Roads
Cranbury, New Jersey 08512
(609) 655-2700
Attorney for Township of Monroe

APR 1 5 i£65

l Will!: L.;i*.ui

JUM241S86

MOHROETW. CLERK'S OfFlGE

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
MIDDLESEX COUNTY

Civil Action

URBAN LEAGUE OF GREATER NEW BRUNSWICK
et al,

Plaintiff,
vs.

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION
MIDDLESEX/OCEAN COUNTIES
DOCKET NO. C-4122-73

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
MIDDLESEX/OCEAN COUNTIES
DOCKET NO. L054117-83 •

THE MAYOR and COUNCIL OF THE
BOROUGH OF CARTERET, et al,

Defendants.

JOSEPH MORRIS and ROBERT MORRIS,
Plaintiffs,

vs.

TOWNSHIP OF CRANBURY IN THE COUNTY
OF MIDDLESEX, A Municipal
Corporation of the State of New
Jersey,

Defendant

GARFIELD & COMPANY
Plaintiff,

vs.
MAYOR and THE TOWNSHIP COMMITTEE
OF THE TOWNSHIP OF CRANBURY, a
Municipal Corporation, and the
members thereof; PLANNING BOARD
OF THE TOWNSHIP OF CRANBURY, and
the members thereof,

Defendants.

BROWNING-FERRIS INDUSTRIES OF SUPERIOR COURT OF NEW JERSEY
SOUTH JERSEY, INC., A Corporation LAW DIVISION
of the State of New Jersey, MIDDLESEX/OCEAN COUNTIES
RICHCRETE CONCRETE COMPANY, a DOCKET NO: L-058046-83 P.W.
Corporation of the State of New
Jersey, and MID-STATE FILIGREE
SYSTEMS, INC., a Corporation of

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
MIDDLESEX/OCEAN COUNTIES
DOCKET NO. L055956-83 P.W.



the State of New Jersey,
Plaintiff,

vs.

CRANBURY TOWNSHIP PLANNING BOARD
and TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY,

Defendants.

CRANBURY DEVELOPMENT CORPORATION,
A Corporation of the State of New
Jersey,

Plaintiff,
vs.

CRANBURY TOWNSHIP PLANNING BOARD
AND THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY,

Defendant.

CRANBURY LAND COMPANY, A New
Jersey Limited Partnership,

Plaintiff,
vs.

CRANBURY TOWNSHIP, A Municipal
Corporation of the State of New
Jersey located in Middlesex
County, New Jersey,

Defendant.

MONROE DEVELOPMENT ASSOCIATES,
Plaintiff,

vs.

SUPERIOR COURT OF NEW JERSEY.
LAW DIVISION
MIDDLESEX/OCEAN COUNTIES
DOCKET NO. L-59643-83

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION .
MIDDLESEX/OCEAN COUNTIES
DOCKET NO: L-070841-83

MONROE TOWNSHIP,
Defendant.

ZIRINSKY,

vs.

SUPERIOR
Plaintiff,

SUPERIOR COURT OF NEW JERSEY :
LAW DIVISION '
MIDDLESEX/OCEAN COUNTIES j
DOCKET NO. L-076030-83 PW

LAWRENCE.I
COURT OF NEW JERSEY " I
LAW DIVISION
MIDDLESEX/OCEAN COUNTIES
DOCKET NO. L079309-83 PW

THE TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY, a
Municipal Corporation, and THE
PLANNING BOARD OF THE TOWNSHIP
OF CRANBURY,

Defendants.

TOLL BROTHERS, INC., A SUPERIOR COURT OF NEW JERSEY

-2-



LAW-DIVISION
MIDDLESEX/OCEAN COUNTIES
DOCKET NO.. L005652-84

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
MIDDLESEX/OCEAN COUNTIES
DOCKET NO. L-28288-84

Pennsylvania Corporation,
Plaintiff,

vs.

THE TOWNSHIP OF CRANBURY IN
THE COUNTY OF MIDDLESEX, A
Municipal Corporation of the
State of New Jersey, THE
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY and the
PLANNING BOARD OF THE TOWN-
SHIP OF CRANBURY,

Defendants.

LORI ASSOCIATES, A New Jersey
Partnership; and HABD
ASSOCIATES, a New Jersey
Partnership,

Plaintiffs,
vs.

MONROE TOWNSHIP, A municipal
corporation of the State of
New Jersey, located in
Middlesex County, New Jersey,

Defendant. .

GREAT MEADOWS COMPANY, A New
Jersey Partnership; MONROE
GREENS ASSOCIATES, as tenants
in common; and GUARANTEED
REALTY ASSOCIATES, INC., a
New Jersey Corporation,

Plaintiffs,
vs.

MONROE TOWNSHIP, a municipal
corporation of the State of
New Jersey, located in the
State of New Jersey, located
in Middlesex County, New
Jersey,

Defendant.

ORDER AND JUDGMENT

THIS MATTER having been opened to the Court by Thomas R.'
i

Farino, Jr., Esq., attorney for defendant,MAYOR AND COUNCIL OF

SUPERIOR COURT OF* NEW JERSEY
LAW DIVISION
MIDDLESEX/OCEAN COUNTIES
DOCKET NO. L-32638-84 P.W.

-3-
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ORDERED that payment to Thomas R. Farino, Jr., Esq., in the

amount of $23,893.00 and to Carl E. Hintz,,,in the amount of

$10,248.4 2 and to Carla Lerman, in the amount of $6,839.55

is hereby authorized and the Township of Monroe is hereby

directed to immediately make payment to these individuals in.the

aforesaid amounts; and

IT IS FURTHER ORDERED that the Township Treasurer shall

prepare the appropriate municipal drafts to effect the aforesaid

payments to Thomas R. Farino, Jr., Esq., Carl E. Hintz and Carla

Lerman; and

IT IS FURTHER ORDERED that in the event the appropriate

representative of the Monroe Township Department of

Administration refuses to endorse the aforesaid drafts as

prepared by the Township Treasurer, then, in that event, the

President of the Monroe Township Council is hereby authorized to

execute said drafts in order to effect the aforesaid payments

for professional services rendered to the governing body of the

Township of Monroe with regard to its efforts in complying with

the Order of this Court dated August 13, 1984.

r
EUpENE D. SERPENTELLIAJ.S.C.

-5-



SYLIABUS

(This Syllabus is not part of the opinion of the Court. It has been prepared by the
Office of the Cleric for the convenience of the reader. It has been neither reviewed
nor approved by the Supreme Court. Please note that, in the interests of brevity,
portions of any opinion may not have been summarized.)

The Hills Development Co. v. Township of Bernards (A-122-85)(and related cases*)

Argued January 6 and 7, 1986 — Decided February 20, 1986

WILS7FZ, C.J., writing for a unanimous Court.

The Fair Housing Act (L. 1985, c. 222) created the Council on Affordable
Housing. The twelve appeals disposed of "by this decision arose out of applications
to transfer pending Mount Laurel litigation from the courts to the newly-formed
Council. In eleven of the cases, the trial judges denied the motions for transfer.
In the twelfth case (Rivell v. Tewksbury, A-132-85), the motion was granted.

In those matters in which the motion was denied, the defendant
municipalities moved for leave to appeal before the Superior Court, Appellate
Division. In the Tewksbury matter, the plaintiff builder filed a notice of appeal.

Before the Appellate Division took any action on these matters, the Supreme
Court certified them directly. Briefs were submitted by all parties, and oral
arguments were heard in five of the twelve appeals.

Hie opinion of the Court sets forth the relevant facts and procedural
history of the five matters that were argued, (pp. 31—39) The relevant facts and
procedural histories of the remaining seven appeals are contained in an Appendix to
the opinion, (pp. la - 15a)

HELD: The Fair Housing tet is constitutional. All matters pending before this
Court are hereby transferred to the Council on Affordable Housing, subject to such
conditions as the trial courts may find necessary to preserve the municipality's
ability to satisfy its Mount Laurel obligations.

1. The Fair Housing Act represents a substantial effort by the other
branches of government to vindicate the Mount Laurel obligation. It creates a
statewide plan that provides a real chance for the construction or rehabilitation of
lower income housing. It recognizes that this is a long-range task with results that
must be carefully evaluated and goals that must be changed periodically. The courts,
having asked for legislation, are deferring to the actions of the Legislature and the
Executive Branch and will continue to do so unless the Act, despite the intention
behind it, achieves nothing but delay, (pp. 23-31)

*A-123 Motzenbecker v. Tp. of Bernardsville (submitted)
A-124 Urban League of Greater New Brunswick v. Cranbury (argued)
A-125 Morris Co. Fair Housing Council v. Denville (argued)
A-126 Real Estate Equities, Inc. v. Holxrdel (submitted)
A-127 Urban League of Greater New Brunswick v. Monroe Tp/ (submitted)
A-128 Morris Co. Fair Housing Council v. Randolph Tp. (submitted)
A-129 Urban League of Greater New Brunswick v. So. Plainfield (submitted)
A-130 AMG Realty Co. v. Warren Tp. (submitted)
A-131 Urban League of Greater New Brunswick v. Piscataway (submitted)
A-132 Rivell v. Tewksbcry (argued)
A-133 J. W. Field Co., Inc. v. Tp. of Franklin (submitted)



SYLLABUS — A-122-85 through A-133-85 -2-

2. Municipalities that seek substantive certification from the Council
pursuant to the Act will be relieved of the uncertaintities and potential burdens of
Mount Laurel litigation. Municipalities that do not petition for substantive
certification of their Mount Laurel obligation will still be subject to the remedies
of this Court's opinion in Mount Laurel II. Thus, the Court expects that practically
all municipalities with a potentially significant Mount Laurel obligation will
exercise their option to pursuant the procedures found in the Act. (pp.40-47)

3. There is no timetable implicit in the Mount Laurel obligation that
renders the Act unconstitutional. The delay caused by the implementation of the Act
represents the time needed by the Council to do its job well. It is the probable
long-term impact of the Act and its impact on all municipalities that counts. The
Act appears designed to accomplish satisfaction of the constitutional obligation
within a reasonable time. (pp. 53-55)

4. The moratorium on the builder's remedy contained in §28 of the tet is
constitutional. It is, in practical effect, extremely limited. Furthermore, the
builder's remedy has never been made part of the constitutional obligation.
Arguments that the lack of a builder's remedy will result in a total loss of interest
in the construction of lower income housing are speculative. At this point, the
presumption of constitutionality must prevail, (pp.55-59)

5. The Pet does not unconstitutionally interfere with the Supreme Court's
exclusive control over actions in lieu of prerogative writ. Nothing in the Act
precludes judicial review of an ordinance once the Council has acted on it or if a
municipality is sued prior to the adoption of such an ordinance. The burden of
proof—"clear and convincing evidence11— imposed by §17 of the Act on any party
challenging Council-approved housing elements and ordinances does not violate that
party's right to review under the Constitution, (pp. 59-62)

6. The moratorium on the builder's remedy does not constitute a usurpation
of the judiciary's authority to prescribe the relief granted in any action in lieu of
prerogative writ. As a matter of comity, the Court would choose to yield to the
Legislature even if this area were theoretically reserved to the judiciary, (pp.
62-64)

7. for purposes of a transfer to the Council, the cases before the Court
today are covered by §16a of the Act. Motions for a transfer under that section of
the Act are to be granted unless a party can prove that there will be a "manifest
injustice." The legislative history of the Act makes it clear that the intention was
to have all Mount laurel cases transferred, except when unforeseen and exceptional
unfairness would result. Neither delay nor allegations of bad faith constitute
"manifest injustice" within the meaning of the Act. Similarly, adverse impacts on
builders and on individuals seeking housing were no doubt foreseen by the Legislature
and were not intended to be "manifest injustice." (pp.65-76)

8. One possible consequence of transfer that the Court believes the
Legislature did not foresee is a situation whereby the transfer does not simply delay
the creation of a reasonable likelihood of lower income housing, but renders it
practically impossible. That result would warrant a denial of a transfer, (pp.
77-78)
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9. The Council has the power to condition the grant of substantive
certification, including mandatory set asides or density bonuses. The Council may
have the power to require municipalities to pursue certification expeditiously and to
conform its ordinances to the determination implicit in the Council's action on
substantive certification. In the cases before the Court today, the use of the
Council's procedures by the municipalities without thereafter complying with the
Council's determination would constitute a gross perversion of the purposes of the
Act. The Court presumes that the Council would not permit it. (pp.78-81)

10. Although the Council will not be bound by the interim decisions of the
Courts in the matters transferred today, it and the other agencies now in this
field are free to use the records developed in the litigation, including interim
orders and stipulations, for such purposes as they deem appropriate, (pp.82-84)

11. Implicit in §8 of the Art is the power of the Council to pranulgate
whatever rules and regulations may be necessary to achieve its statutory task. (pp.
85-86)

12. The Council has the power to require, as a condition of the exercise
of jurisdiction over an application for substantive certification, that the applying
municipality take appropriate measures to preserve "scarce resources" such as
limited land, sewerage capacity, water lines, or transportation facilitities. Until
the Council can exercise its discretion in this area, the judiciary has the power,
upon transfer, to impose those same conditions. Practically all of the parties
before the Court agree that this power is present and should be exercised. In
today's cases, any such conditions should be imposed only after a thorough analysis
of the record. The Court directs that any party may, within 30 days, make applica-
tion to the appropriate trial court for the imposition of conditions on transfer.
The conditions are to be designed not for the protection of any builder, but for the
protection of the ability of the municipality to provide a realistic opportunity for
lower income housing. A municipality's past actions may be considered by the trial
court as a factor in determining whether the municipality will seek to preserve or
dissipate such "scarce resources." (pp.87-89)

13. The Court's exercise of comity should not be viewed as a weakening of
its resolve to enforce the constitutional rights of New Jersey'5 lower income
citizens. The constitutional obligation has not changed. What has changed is that
the judiciary is no longer alone in this field. The Act constitutes the kind of
response that the Court has always wanted and asked for and is potentially far better
for the state and for its lower income citizens, (p.92)

The orders of the trial courts denying transfer are reversed. The order of
transfer in the Tewksbury matter is affirmed.

JUSTICES CLIFFORD, HANDIER, FOLDXK, O'HERN, GARIBAIDI and STEIN join in
this opinion.
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THE HILLS DEVELOPMENT COMPANY, (A-122)

Plaintiff-Respondent,

v.

THE TOWNSHIP OF BERNARDS in the COUNTY
OF SOMERSET, a municipal corporation of
the State of New Jersey, THE TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF BERNARDS,
THE PLANNING BOARD OF THE TOWNSHIP Of
BERNARDS, and the SEWERAGE AUTHORITY OF
THE TOWNSHIP OF BERNARDS,

Defendants-Appellants.

HELEN MOTZENBECKER, (A-123)

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE BOROUGH OF
BERNARDSVILLE and THE BOROUGH OF
BERNARDSVILLE,

Defendants-Appellants.

URBAN LEAGUE OF GREATER NEW BRUNSWICK, (A-124)
a nonprofit corporation of the State of
New Jersey, CLEVELAND BENSON, JUDITH
CHAMPION, BARBARA TIPPETT AND KENNETH
TUSKEY, ON THEIR OWN BEHALF AND ON BEHALF

OF ALL OTHERS SIMILARLY SITUATED,

Plaintiffs-Respondents,

and
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TOLL BROTHERS, INC., a Pennsylvania
Corporation,

Plaintiff-Respondent,

v.

TOWNSHIP OF CRANBURY IN THE COUNTY OF
MIDDLESEX, A municipal corporation of
the State of New Jersey, THE TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF CRANBURY
and THE PLANNING BOARD OF THE TOWNSHIP
OF CRANBURY,

Defendants-Appellants.

MORRIS COUNTY FAIR HOUSING COUNCIL, (A-125)
MORRIS COUNTY BRANCH OF THE NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF
COLORED PEOPLE and STANLEY C. VAN NESS,
PUBLIC ADVOCATE OF THE STATE OF NEW

JERSEY,

Plaintiffs-Respondents,

v.
BOONTON TOWNSHIP, CHATHAM TOWNSHIP,
CHESTER TOWNSHIP, EAST HANOVER TOWNSHIP,
FLORHAM PARK BOROUGH, HANOVER TOWNSHIP,
HARDING TOWNSHIP JEFFERSON TOWNSHIP,
KINNELON BOROUGH, LINCOLN PARK BOROUGH,
MADISON BOROUGH, MENDHAM BOROUGH,
MENDHAM TOWNSHIP, MONTVILLE TOWNSHIP,
MORRIS TOWNSHIP, MORRIS PLAINS BOROUGH,
MOUNT OLIVE TOWNSHIP, PARSIPPANY-TROY
HILLS TOWNSHIP, PASSAIC TOWNSHIP
PEQUANNOCK TOWNSHIP, RANDOLPH TOWNSHIP,
RIVERDALE BOROUGH, ROCKAWAY TOWNSHIP,
ROXBURY TOWNSHIP and WASHINGTON TOWNSHIP,

Defendants,

and

DENVILLE TOWNSHIP,

Defendant-Appellant.
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AFFORDABLE LIVING CORPORATION, INC., a
New Jersey Corporation,

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
DENVILLE,

Defendant-Appellant,

and

SHONGUM-UNION HILL CIVIC ASSOCIATION, a
not-for-profit Corporation,

Intervenor-Respondent.

ANGELO CALI,

Plaintiff-Respondent,

v.

THE TOWNSHIP OF DENVILLE, in the County
of Morris: a municipal corporation of
New Jersey, THE MUNICIPAL COUNCIL OF THE
TOWNSHIP OF DENVILLE, AND THE PLANNING
BOARD OF THE TOWNSHIP OF DENVILLE,

Defendants-Appellants.

SIEGLER ASSOCIATES, a partnership
existing under the laws of the State of
New Jersey,

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
DENVILLE,

Defendant-Appellant.
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MAURICE SOUSSA and ESTHER H. SOUSSA,

Plaintiffs-Respondents,

v.

THE TOWNSHIP OF DENVILLE, a Municipal
Corporation of the State of New Jersey,
situated in Morris County, and THE
DENVILLE TOWNSHIP PLANNING BOARD,

Defendants-Appellants.

STONEHEDGE ASSOCIATES,

Plaintiff-Respondent,

v.

THE TOWNSHIP OF DENVILLE, in the COUNTY
OF MORRIS, a Municpal Corporation of the
State of New Jersey, THE MUNICIPAL
COUNCIL OF THE TOWNSHIP OF DENVILLE &
THE PLANNING BOARD OF THE TOWNSHIP OF
DENVILLE,

Defendants-Appellants.

REAL ESTATE EQUITIES, INC., (A-126)

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
HOLMDEL,

Defendant-Appellant.

NEW BRUNSWICK-HAMPTON, INC.,

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
HOLMDEL,

Defendant-Appellant.
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MAURICE SOUSSA and ESTHER H. SOUSSA,

Plaintiffs-Respondents,

v.

THE TOWNSHIP OF DENVILLE, a Municipal
Corporation of the State of New Jersey,
situated in Morris County, and THE
DENVILLE TOWNSHIP PLANNING BOARD,

Defendants-Appellants.

STONEHEDGE ASSOCIATES,

Plaintiff-Respondent,

v.

THE TOWNSHIP OF DENVILLE, in the COUNTY
OF MORRIS, a Municpal Corporation of the
State of New Jersey, THE MUNICIPAL
COUNCIL OF THE TOWNSHIP OF DENVILLE &
THE PLANNING BOARD OF THE TOWNSHIP OF
DENVILLE,

Defendants-Appellants.

REAL ESTATE EQUITIES, INC., (A-126)

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
HOLMDEL,

Defendant-Appellant.

NEW BRUNSWICK-HAMPTON, INC.,

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
HOLMDEL,

Defendant-Appellant.
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PALMER ASSOCIATES and GIDEON ADLER,

Plaintiffs-Respondents,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
HOLMDEL,

Defendant-Appellant.

URBAN LEAGUE OF GREATER NEW BRUNSWICK, (A-127)
a nonprofit corporation of the State of
New Jersey, CLEVELAND BENSON, JUDITH
CHAMPION," BARBARA TIPPETT AND KENNETH
TUSKEY, ON THEIR OWN BEHALF AND ON BEHALF

OF ALL OTHERS SIMILARLY SITUATED,

Plaintiffs-Respondents,

v.
THE MAYOR AND COUNCIL OF THE BOROUGH OF
CARTERET, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY, MAYOR AND COUNCIL
OF THE BOROUGH OF DUNELLEN, TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF EAST
BRUNSWICK, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF EDISON, MAYOR AND COUNCIL OF
THE BOROUGH OF HELMETTA, MAYOR AND
COUNCIL OF THE BOROUGH OF HIGHLAND PARK,
MAYOR AND COUNCIL OF THE BOROUGH OF
JAMESBURG, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF MADISON, MAYOR AND COUNCIL OF
THE BOROUGH OF METUCHEN, MAYOR AND
COUNCIL OF THE BOROUGH OF MIDDLESEX,
MAYOR AND COUNCIL OF THE BOROUGH OF
MILLTOWN, TOWNSHIP COMMITTEE OF
THE TOWNSHIP OF NORTH BRUNSWICK,
TOWNSHIP, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF PISCATAWAY, TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF PLAINSBORO,
MAYOR AND COUNCIL OF THE BOROUGH OF
SAYREVILLE, MAYOR AND COUNCIL OF THE CITY
OF SOUTH AMBOY, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF SOUTH BRUNSWICK AND MAYOR AND
COUNCIL OF THE BOROUGH OF SOUTH PLAINFIELD,
MAYOR AND COUNCIL OF THE BOROUGH OF SOUTH
RIVER, MAYOR AND COUNCIL OF THE BOROUGH
OF SPOTSWOOD, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF WOODBRIDGE,

Defendants,

and

- 7 -



TOWNSHIP COMMITTEE OF THE TOWNSHIP OF
MONROE,

Defendant-Appellant.

MONROE DEVELOPMENT ASSOCIATES,

Plaintiff-Respondent,

v,

MONROE TOWNSHIP,

Defendant-Appellant.

LORI ASSOCIATES, a New Jersey
Partnership, and HABD ASSOCIATES, a New
Jersey Partnership,

Plaintiffs-Respondents,

v.

MONROE TOWNSHIP, a municipal corporation
of the State of New Jersey, located in
Middlesex County, New Jersey,

Defendant-Appellant.

GREAT MEADOWS COMPANY, a New Jersey
Partnership; MONROE GREENS ASSOCIATES,
as tenants in common; and GUARANTEED
REALTY ASSOCIATES, INC., a New Jersev
Corporation,

Plaintiffs-Respondents,

MONROE TOWNSHIP, a municipal corporation
of the State of New Jersey, located in
the State of New Jersey, located in
Middlesex County, New Jersey,

De fendant-Appe11ant.

- 8 -



MORRIS COUNTY FAIR HOUSING COUNCIL, (A-128)
MORRIS COUNTY BRANCH OF THE NATIONAL
ASSOCIATION FOR THE ADVANCEMENT OF
COLORED PEOPLE and STANLEY C. VAN NESS,
PUBLIC ADVOCATE OF THE STATE OF NEW

JERSEY,

Plaintiffs-Respondents,

v,
BOONTON TOWNSHIP, CHATHAM TOWNSHIP,
CHESTER TOWNSHIP, DENVILLE TOWNSHIP, EAST
HANOVER TOWNSHIP, FLORHAM PARK BOROUGH,
HANOVER TOWNSHIP, HARDING TOWNSHIP
JEFFERSON TOWNSHIP, KINNELON BOROUGH,
LINCOLN PARK BOROUGH, MADISON BOROUGH,
MENDHAM BOROUGH, MENDHAM TOWNSHIP,
MONTVILLE TOWNSHIP, MORRIS TOWNSHIP,
MORRIS PLAINS BOROUGH, MOUNT OLIVE
TOWNSHIP, PARSIPPANY-TROY HILLS TOWNSHIP,
PASSAIC TOWNSHIP PEQUANNOCK TOWNSHIP,
RIVERDALE BOROUGH, ROCKAWAY TOWNSHIP,
POXBURY TOWNSHIP and WASHINGTON TOWNSHIP,

Defendants,

and

RANDOLPH TOWNSHIP,

Defendant-Appellant.

RANDOLPH MOUNTAIN INDUSTRIAL COMPLEX, a
New Jersey Corporation,

Plaintiff-Respondent,

v.

THE BOARD OF ADJUSTMENT OF THE TOWNSHIP
OF RANDOLPH,

Defendant,

and

THE TOWNSHIP OF RANDOLPH, a municipal
corporation of the county of Morris,
State of New Jersey,

Defendant-Appellant.
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AMG REALTY COMPANY, a Partnership (A-130)
organized under the laws of the State of
New Jersey and SKYTOP LAND CORP., a New
Jersey Corporation,

Plaintiff-Respondent,

v.

THE TOWNSHIP OF WARREN, a Municipal
Corporation of the State of New Jersey,

Defendant-Appellant.

TIMBER PROPERTIES,

Plaintiff-Respondent,

v.

THE TOWNSHIP OF WARREN, THE PLANNING
BOARD OF THE TOWNSHIP OF WARREN and THE
WARREN TOWNSHIP SEWERAGE AUTHORITY,

Defendants-Appellants.

URBAN LEAGUE OF GREATER NEW BRUNSWICK, (A-131)
a nonprofit corporation of the State of
New Jersey, CLEVELAND BENSON, JUDITH
CHAMPION," BARBARA TIPPETT AND KENNETH
TUSKEY, ON THEIR OWN BEHALF AND ON BEHALF

OF ALL OTHERS SIMILARLY SITUATED,

Plaintiffs-Respondents,

v.
THE MAYOR AND COUNCIL OF THE BOROUGH OF
CARTERET, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF CRANBURY, MAYOR AND COUNCIL
OF THE BOROUGH OF DUNELLEN, TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF EAST
BRUNSWICK, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF EDISON, MAYOR AND COUNCIL OF
THE BOROUGH OF HELMETTA, MAYOR AND
COUNCIL OF THE BOROUGH OF HIGHLAND PARK,
MAYOR AND COUNCIL OF THE BOROUGH OF
JAMESBURG, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF MADISON, MAYOR AND COUNCIL OF
THE BOROUGH OF METUCHEN, MAYOR AND

- 11 -



COUNCIL OF THE BOROUGH OF MIDDLESEX,
MAYOR AND COUNCIL OF THE BOROUGH OF
MILLTOWN, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF MONROE, TOWNSHIP COMMITTEE OF
THE TOWNSHIP OF NORTH BRUNSWICK, TOWNSHIP,
TOWNSHIP COMMITTEE OF THE TOWNSHIP OF
PLAINSBORO, MAYOR AND COUNCIL OF THE
BOROUGH OF SAYREVILLE, MAYOR AND COUNCIL
OF THE CITY OF SOUTH AMBOY, TOWNSHIP
COMMITTEE OF THE TOWNSHIP OF SOUTH
BRUNSWICK AND MAYOR AND COUNCIL OF THE
BOROUGH OF SOUTH PLAINFIELD, MAYOR AND
COUNCIL OF THE BOROUGH OF SOUTH RIVER,
MAYOR AND COUNCIL OF THE BOROUGH OF
SPOTSWOOD, TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF WOODBRIDGE,

Defendants,

and

TOWNSHIP COMMITTEE OF THE TOWNSHIP OF
PISCATAWAY,

Defendant-Appellant.

ROBERT E. RIVELL, (A-132)

Plaintiff-Appellant,

v.

TOWNSHIP OF TEWKSBURY, a municipal
corporation located in Hunterdon County,
New Jersey,

Defendant-Respondent.

J.W. FIELD COMPANY, INC., and JACK W. (A-133)

FIELD,

Plaintiffs-Respondents,

v.
THE TOWNSHIP COUNCIL OF THE TOWNSHIP OF
FRANKLIN and THE TOWNSHIP OF FRANKLIN,
SOMERSET COUNTY,

Defendants-Appellants.

- 12 -



JZR ASSOCIATES, INC., a Partnership,

Plaintiff-Respondent,

TOWNSHIP OF FRANKLIN; MAYOR and COUNCIL
and PLANNING BOARD,

Defendants-Appellants.

FLAMA CONSTRUCTION CORPORATION, a
corporation of the State of New JErsey,

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
FRANKLIN and THE TOWNSHIP OF FRANKLIN,
SOMERSET COUNTY,

Defendants-Appellants.

WHITESTONE CONSTRUCTION, INC.,

Plaintiff-Respondent,

v.

MAYOR AND COUNCIL OF THE TOWNSHIP OF
FRANKLIN, and TOWNSHIP OF FRANKLIN,

Defendants-Appellants.

- 13 -
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LEO MINDEL,

Plaintiff-Respondent,

v.

TOWNSHIP OF FRANKLIN, a municipal
corporation located in Somerset County,
New Jersey,

Defendant-Appellant.

R.A.S. LAND DEVELOPMENT COMPANY, INC., a
corporation organized under the laws of
the State of New Jersey,

Plaintiff-Respondent,

v.

TOWNSHIP OF FRANKLIN, SOMERSET COUNTY,

Defendant-Appellant.

JOPS COMPANY,

Plaintiff-Respondent,

v.

THE TOWNSHIP OF COUNCIL OF THE TOWNSHIP
OF FRANKLIN, THE TOWNSHIP OF FRANKLIN,
SOMERSET COUNTY, and the PLANNING BOARD
OF THE TOWNSHIP OF FRANKLIN,

Defendants-Appellants.

- 15 -



Argued in part and submitted in part
January 6 and 7, 1986 — Decided February 20, 1986

On certification to the Superior Court,
Law and Chancery Divisions.

James E. Davidson argued the cause for
appellants (A-122) (Farrell, Curtis,
Carlin & Davidson and Kerby, Cooper,
Schaul & Garvin, attorneys;
Mr. Davidson, Arthur H. Garvin, III, and
Howard P. Shav on the briefs).

Edward J. Buzak argued the cause for
appellant (A-128) (Mr. Buzak, attorney?
Mr. Buzak, Valerie K. Bollheimer and
Deborah McKenna Zipper, on the brief).

Stephan F. Hansbury argued the cause for
appellant (A-125) (Harper & Hansbury,
attorneys).

William C. Moran, Jr. and Ronald L.
Reisner argued the cause for appellant
(A-124) (Huff, Moran & Balint,
attorneys!"^

Thomas J. Beetel argued the cause for
appellant (A-132) (Mr. Beetel, attorney;
Mr. Beetel and Robert M. Purcell, on the
brief) .

J. Albert Mastro submitted a brief on
behalf of appellants (A-123).

Ronald L. Reisner submitted a brief on
behalf of appellant (A-126) (Gagliano,
Tucci, Iadanza and Reisner, attorneys;
S. Thomas Gagliano, of counsel).

Mario Apuzzo submitted a letter brief on
behalf of appellant (A-127).

Frank A. Santoro submitted a brief on
behalf of appellant (A-129).
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John E. Coley, Jr. submitted briefs on
behalf of appellants (A-130) (Kunzman,
Coley, Yospin & Bernstein, attorneys;
Steven A. Kunzman, on the briefs).

Philip Lewis Paley submitted briefs on
behalf of appellant (A-131) (Kirsten.
Friedman & Cherin, attorneys; Mr..Paley
and Lionel J. Frank, on the briefs).

Thomas J. Cafferty submitted briefs on
behalf of appellant Franklin Township
(A-133) (McGimpsey & Cafferty,
attorneys; Mr. Cafferty, A.FT McGimpsey,
Jr., and David Scott Mack, on the
briefs).

William T. Cooper submitted a letter on
behalf of appellant Franklin Township
Planning Board (A-133) relying on the
briefs of the other appellant on the
appeal.

Richard Dieterly argued the cause for
respondent (A-132) (Gebhardt & Kiefer,
attorneys; Mr. Dieterly and Sharon"
Handrock Moore, on the briefs).

Irwin I. Kimmelman, Attorney General of
New Jersey, argued the cause pro se as
an intervenor-respondent in all appeals
(Mr. Kimmelman, Attorney General of New
Jersey, attorney; Michael R. Cole, First
Assistant Attorney General, and Deborah
T. Poritz, Deputy Attorney General, of
counsel; Edward J. Boccher, Michael J.
Haas, Ross Lewin, and Nancy B. Stiles,
Deputy Attorneys General, on the brief).

Stephen Eisdorfer, Assistant Deputy
Public Advocate, argued the cause for
respondents Morris County Fair Housing
Council, et al. (A-125) and submitted a
brief as to that appeal and all other
appeals on behalf of the Public Advocate
(Alfred A. Slocum, Acting Public
Advocate, attorney).

John M. Payne argued the cause for
respondents Urban League of Greater New
Brunswick, et al. (A-124/127/129/131) on
behalf of the American Civil Liberties
Union of New Jersey (Mr. Pavne and
Eric Neisser, attorneys).
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Michael J. Herbert submitted letter
briefs on behalf of respondent Lawrence
Zirinsky (A-124) (Sterns, Herbert &
Weinroth, attorneys).

Arthur Penn submitted a brief on behalf
of respondent Affordable Living
Corporation (A-125) (Shain, Scheffer &
Rafanello, attorneys).

Nicholas E. Capriq submitted a letter
brief on behalf of respondent Angelo
Cali (A-125) (Harkayy, Goldman, Goldman
& Caprio, attorneys) . '.

Alan Ruddy submitted a brief on behalf
of respondents Maurice and Esther Soussa
(A-125) (Citrino, DiBiasi & Katchen,
attorneys; Barney K. Katchen, of
counsel).

Lewis Goldshore submitted a letter brief
on behalf of intervenor-respondent
Shongrum-Union Hill Civic Association
(A-125) (Goldshore & Wolfe, attorneys;
Nielsen V. Lewis, of counsel and on the
brief).

J. Peter Sokol submitted a letter on
behalf of respondents Palmer Associates,
et al. (A-126), relying on the briefs
filed by the other respondents on the
appeal (McOmber & McOmber, attorneys).

Arnold K. Mytelka submitted a letter
brief on behalf of respondents Lori
Associates and HABD Associates (A-127)
(Clapp and Eisenberg, attorneys).

Ronald L. Shimanowitz submitted a letter
brief on behalf of respondent Great
Meadows Company (A-127) (Hutt, Berkow &
Jankowski, attorneys).

Joseph E. Murray submitted briefs on
behalf of respondents AMG Realty Company
and Skytop Land Corp. (A-130)
(McDonough, Murray & Korn, attorneys).
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Raymond R. Trombadore submitted a letter
on behalf of respondent Timber
Properties (A-130) relying on the briefs
filed by the other respondents on the
appeal (Raymond R. and Ann W.
Trombadore, attorneys).

Kenneth E. Meiser submitted briefs on
behalf of respondent J.W. Field Company,
Inc. (A-133) (Frizell & Pozycki,
attorneys; Mr. Meiser and David J.
Frizell, on the briefs).

Herbert J. Silver submitted a letter on
behalf of respondent Whitestone
Construction, Inc. (A-133) relying on
the briefs filed by the other
respondents on the appeal.
Allen Russ submitted a letter on behalf
of respondent Jops Company (A-133),
relying on the briefs of the other
respondents on the appeal.

Steven L. Sacks-Wilner, Chief Counsel,
argued the cause for amici curiae New
Jersey General Assembly and New Jersey
Senate Minority in all appeals.

The opinion of the Court was delivered by

WILENTZ, C.J.
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In this appeal we are called upon to determine the

constitutionality and effect of the "Fair Housing Act"

(L. 1985, £. 222), the Legislature's response to the Mount

Laurel cases. The Act creates an administrative agency

(the Council on Affordable Housing) with power to define

housing regions within the state and the regional need for

low and moderate income housing, along with the power to

promulgate criteria and guidelines to enable municipalities

within each region to determine their fair share of that

regional need. The Council is further empowered, on

application, to decide whether proposed ordinances and

related measures of a particular municipality will, if

enacted, satisfy its Mount Laurel obligation, i.e., will

they create a realistic opportunity for the construction of

that municipality's fair share of the regional need for low

and moderate income housing. Southern Burlington County

N.A.A.C.P. v. Mount Laurel, 92 JjUJ. 158, 208-09 (1983). The

agency's determination that the municipality's Mount Laurel

obligation has been satisfied will ordinarily amount to a

Burlington County N.A.A.C.P. v, Mount Laurel, 67
N.J. 151 (1975) (Mount Laurel I), and Southern Burlington
County N.A.A.C.P. v. Mount Laurel, 92 N.J. 158 (1983)
(Mount Laurel II).
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final resolution of that issue; it can be set aside in court

only by "clear and convincing evidence" to the contrary.

§ 17a. The Act includes appropriations and other financial

means designed to help achieve the construction of low and

moderate income housing.

In order to assure that the extent and

satisfaction of a municipality's Mount Laurel obligation are

decided and managed by the Council through this

administrative procedure, rather than by the courts, the Act

provides for the transfer of pending and future Mount Laurel

litigation to the agency. Transfer is required in all cases

except, as to cases commenced more than 60 days before the

effective date of the Act (July 2, 1985), when it would

result in "manifest injustice to any party to the

litigation." §16.

The statutory scheme set forth in the Act is

intended to satisfy the constitutional obligation enunciated

by this Court in the Mount Laurel cases. Mount Laurel II,

supra, 92 N.J at 208; Mount Laurel I, Burlington County

N.A.A.C.P. v. Mount Laurel, 67 N^J. 151, 174-75 (1975). The

Act includes an explicit declaration to that effect in

section 3.
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I.

Overview of Act; Summary of the Court's Decision

The Act that we review and sustain today represents

a substantial effort by the other branches of government to

vindicate the Mount Laurel constitutional obligation. This

is not ordinary legislation. It deals with one of the

most difficult constitutional, legal and social issues of our

day — that of providing suitable and affordable housing for

citizens of low and moderate income. In Mount Laurel II, we

did not minimize the difficulty of this effort — we

stressed only its paramount importance — and we do not

minimize its difficulty today. But we believe that if the

Act before us works in accordance with its expressed intent,

it will assure a realistic opportunity for lower income

housing in all those parts of the state where sensible

planning calls for such housing.

Most objections raised against the Act assume that

it will not work, or construe its provisions so that'it

cannot work, and attribute both to the legislation and to

the Council a mission, nowhere expressed in the Act, of

sabotaging the Mount Laurel doctrine. On the contrary, we must

assume that the Council will pursue the vindication of the

Mount Laurel obligation with determination and skill. If it

- 23 -



pup 6UXA\IPA JO ppa^sui •

jo IITA au.^ U^TA aouppjooop ux 'a;cuas aq3- A"q UOX^PULZXJUOO

pup joujaAOO aq .̂ Aq uox:*oaxas UIOJJ saAXjap q.eq^ asxq.jadxa

paumsajd pup Aopuix^x6ax SM^ T̂ °^ Bux^jeduix 'A^xxxqxsuodsaa

" B sx xT3un°D ©Hi #a;cpqs

pup 'paau 3.pq3 j o uoxq.jod XBUOx6a.x aqq. '6uxsnoq auiooux

•^.spd aqq. j o q̂ MO

paq.euxpjoooun pup pauupxdun aq .̂ UIOJCJ ajn^jpdap aAxsua^xa UP

sx adoos apxMa^p^s six *asn pupx a^pxjdoaddp j o suox^sanb
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Laurel II, 92 N.J. at 222, for the construction or

rehabilitation of lower income housing. And where

necessary, financing may be available to help, for the Act

includes appropriations and other financial measures that

will provide needed subsidies. 55 20, 21, 33.

The Act recognizes that zoning and planning for

lower income housing is a long-range task, that goals must

be changed periodically, revisions made accordingly, and

results regularly evaluated. This continuing nature of the

planning process is given explicit recognition in the Act.

S e e' e«9* > sections 6a, 7.

When supplemented by the SDRP, the Act amounts

to an overall plan for the state, rationally conceived, to be

implemented through governmental devices that hold the promise

that the outcome -* the provision of lower income housing —

will substantially conform to the plan. It is a plan administered

by an administrative agency with a broad grant of general

power, providing the flexibility necessary for such

an undertaking; it is a plan that will necessarily reflect

competing needs and interests resolved through value

judgments whose public acceptability is based on their

legislative source. Most important of all to the success of
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the plan is this public acceptance and, hence, the municipal

acceptance that it should command.

That is the general outline of how this Act and

the Council created by it are intended to operate, and the

results they are intended to achieve. It is a description

at variance with the prediction of some who oppose the Act.

Our opinion and our rulings today, significantly reducing

the courts1 function in this field, are based on this

outline, based, that is, on the Council's ability, through

the Act, to approach the results described above. If,

however, as predicted by its opponents, the Act, despite the

intention behind it, achieves nothing but delay, the

judiciary will be forced to resume its appropriate role.

This Act represents an unprecedented willingness

by the Governor and the Legislature to face the Mount Laurel

2
issue after unprecedented decisions by this Court. Even

2
One of the most experienced public interest

attorneys in this field (now representing a builder)
described it as follows: "The Act stands today as the
nation's foremost state legislative effort to respond to the
housing needs of lower income persons. It is an
extraordinary credit to the people of this State that the
Act is law." Bisgaier, Plaintiff's Brief and Appendix in
Opposition to Motion to Transfer at 13a, Urban League of
Greater New Brunswick v. Carteret, (A-124-85). And one
planner, often retained by the Mount Laurel judges,
noted, in reference to its provisions for financing,
that "[t]his is the first substantial commitment of general-

footnote Continued)
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with ordinary legislation, the rule is firmly settled that a

law is presumed constitutional. Mahwah Township, v. Bergen

County Bd. of Taxation, 98 N.J. 268, 282 (1985); Paul

Kimball Hosp. v. Brick Township., 86 N.J. 429, 446-47

(1981); Brunetti v. New Milford, 68 JUJ. 576, 599 (1975);

Harvey v. Essex County Bd. of Freeholders, 30 N.J. 381, 388

(1959). The particularly strong deference owed to the

Legislature relative to this extraordinary legislation is

suggested in the following language from Mount Laurel II;

[A] brief reminder of the judicial role
in this sensitive area is appropriate,
since powerful reasons suggest, and we
agree, that the matter is better left to
the Legislature. We act first and
foremost because the Constitution of our
State requires protection of the
interests involved and because the
Legislature has not protected them. We
recognize the social and economic
controversy (and its political
consequences) that has resulted in
relatively little legislative action in
this field. We understand the enormous
difficulty of achieving a political
consensus that might lead to significant
legislation enforcing the constitutional
mandate better than we can, legislation
that might completely remove this Court
from those controversies. But
enforcement of constitutional rights
cannot await a supporting political
consensus. So while we have always

(Footnote Continued)
fund revenues to low-income housing in New Jersey history.
Mallach, From Mount Laurel to Molehill; Blueprint for
Delay, N.J. Reporter, October 1985 at 27.
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preferred legislative to judicial action
in this field, we shall continue—until
the Legislature acts—to do our best to
uphold the constitutional obligation
that underlies the Mount Laurel
doctrine. That is our duty. We may not
build houses, but we do enforce the
Constitution.

We note that there has been some
legislative initiative in this field.
We look forward to more. The new
Municipal Land Use Law explicitly
recognizes the obligation of
municipalities to zone with regional
consequences in mind, N.J.S.A.
40:55D-28(d); it also recognizes the
work of the Division of State and
Regional Planning in the Department of
Community Affairs (DCA), in creating the
State Development Guide Plan (1980)
(SDGP), which plays an important part in
our decisions today. Our deference to
these legislative and executive
initiatives can be regarded as a clear
signal of our readiness to defer further
to more substantial actions.

The judicial role, however, which
could decrease as a result of
legislative and executive action,
necessarily will expand to the extent
that we remain virtually alone in this
field. In the absence of adequate
legislative and executive help, we must
give meaning to the constitutional
doctrine in the cases before us through
our own devices, even if they are
relatively less suitable. That is the
basic explanation of our decisions
today.

[92 NkJ. 158, at 212-14
(footnote omitted).]
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development. The objective of these conditions is to

prevent such use of scarce resources.

The balance of our opinion continues with the

facts and the procedural status of the argued cases (Part

II), a fuller description of the Act (Part III) , a

determination of the Act's constitutionality (Part IV), an

analysis of the motions now before us to transfer matters to

the Council (Part V), interpretation of certain sections of

the Act (Part VI), an outline of possible conditions to be

imposed on the transferral of these matters, to be

determined by the trial courts on remand (Part VII), and a

concluding section (Part VIII).

II.

The Facts and the Procedural Status

There are twelve appeals pending before us, each

involving the question of the validity of a trial court's

decision on a motion to transfer Mount Laurel litigation to

the Council. Transfer was denied in all but one.

We selected five of the twelve cases for oral

argument, designed and structured to cover all of the issues

in all of the cases. The factual presentation that follows

covers only the five cases that were argued. Our review of

the record in the other cases makes it clear that in terms
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of our ruling today, there is no material difference in

those cases. The five cases specifically detailed

involve Bernards, Cranbury, Denville, Randolph, and

Tewksbury Townships. Tewksbury is the one case before us in

which transfer was granted.

Cranbury is the oldest of the five. Its history is

found in Urban League of Greater New Brunswick v. Borough of

Carteret, 142 N.J. Super. 11 (Ch. Div. 1976), rev'd, 170

N.J. Super. 461 (App. Div. 1979). The action was commenced

in 1974, before our decision in Mount Laurel I. Our

ultimate determination in Mount Laurel II dealt with this

matter. There we held that Cranbury*s ordinance, along with

those of the other Middlesex County municipalities before

us, was invalid and remanded the case for trial in

accordance with our numerous rulings in Mount Laurel II, 92

N.J. at 350-51. On remand, a trial was held in April and

May of 1984, the fair share determined, and an order entered

on August 13, 1984, allowing 90 days for rezoning. In April

of 1985, the Master, appointed by the court in accordance with

Mount Laurel II, submitted a compliance report. The various

reports of the parties1 experts were exchanged in July of

The Appendix to our opinion describes the other
seven cases.
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trial, nor any determination of constitutionality, fair

share, need to rezone, compliance, and so forth. The

claimed "manifest injustice" in this case arises from the

expected delay in the resolution of this matter resulting

from a transfer to the Council, and includes the duplication

of efforts already spent in this litigation, the financial

burden to the plaintiff resulting from his continuing

mortgage obligation during the Council's process, the denial

of the claimed due process right to have a court ruling on

the constitutionality of Tewksbury's ordinance, and the

delay in realizing the opportunity for affordable low and

moderate income housing.

Bernards Township is the last matter on which we

held oral argument. The suit before us is the second Mount

Laurel suit brought by the developer, the first one having

followed Mount Laurel I, the second, Mount Laurel II. The

present suit was almost settled without any trial or

discovery. Based on the apparent settlement, the

municipality sought an "immunity" order, a device designed

by one of the trial court judges to give a municipality the

opportunity to rezone in accordance with the Mount Laurel

obligation without having to face numerous suits by builders
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4
claiming a builder's remedy. Through such an order tRe

court allows the municipality 90 days to rezone (the

municipality conceding the invalidity of its then zoning

ordinance) either with or without a builder's remedy/

depending on whether a builder is a party or otherwise

involved at that time. In the meantime (and this is the

In Mount Laurel II we held that a "builder's
remedy" would ordinarily be granted where a developer had
brought suit that resulted in the invalidation of a
municipal zoning ordinance on Mount Laurel grounds and in
the adoption of a conforming ordinance. 92 N.J. 158 at
279-280. Assuming that the builder's tract and proposed
project substantially conformed to sound zoning and planning
and had no substantial adverse environmental impact, our
decision instructed the trial court to order the
municipality to grant all necessary permits to build the
project, provided that it contained a substantial proportion
of low and moderate income housing.

In Mount Laurel II we suggested that a 20% figure
would be a "reasonable minimum" in deciding what would be a
"substantial proportion" in any given case. Id. at 279
n. 3. As a matter of practice the grant of buTlder's
remedies has almost invariably been for projects 80% of
whose units are middle income or higher and 20% lower
income. This has led to the conclusion that granting a
builder's remedy results in excessive growth, typically a
requirement that the builder be allowed to construct 4 unit?
of middle or upper income housing for every unit of lower
income housing that is required. By that analysis a Mount
Laurel fair share of a certain number of lower income units
is viewed as requiring the municipality to build, in the
aggregate, five times that number.

The requirement that a substantial proportion of
the total units built consist of lower income units is known
as a "mandatory set aside."
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advantage of the order) no builders may commence suit, if

the rezoning conforms to the Mount Laurel obligation, the

court renders a judgment protecting the municipality for a

six year period against the requirement of any further

relief, including any further builder's remedies.

The deadline in Bernards' immunity order was

extended from time to time to a date well after the

effective date of the Act. Ultimately, Bernards decided not

to go through with the settlement and thereafter filed a

motion for transfer to the Council. The developer (Hills

Development Company) by that time had expended substantial

sums. The municipality had adopted an ordinance that

appeared to comply with the Mount Laurel obligation. The

developer alleges not only substantial expenditures that

will be wasted if the builder's remedy that was part of the

settlement is not granted, but further asserts that it has

entered into numerous contractual arrangements that will

cause it serious harm if the project is delayed or

prohibited. The potential of a two-year delay allegedly

would drastically affect the builder's business operations,

which have depended on high-volume production. The

"manifest injustice," therefore, in this matter consists not

only of the delay in providing low and moderate income units

(Hills claims it could produce 550 by 1990) but significant

actual and potential damage to the builder.
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As noted above the Act's effective date was July

2, 1985. Shortly thereafter, various motions were made in

numerous cases, pursuant to the Act, to transfer the matters

to the Council and hearings on those motions were held. In

these five cases the motion for transfer was granted only

for Tewksbury, and denied in the four others (as well as in

all other cases before us). Following that denial many

municipalities sought leave to appeal to the Appellate

Division along with a stay of further proceedings at the

trial level. In Tewksbury's case it was the developer who

appealed from the order granting transfer. We have

certified all of these appeals directly from the trial

courts and, where requested, have entered a stay of all

further proceedings at the trial level.

The issue before us in each of these cases is the

trial court's order on the motion for transfer. Numerous

builders have also challenged the constitutionality of the

Act, their position being that even if transfer should have

been granted, the matter should proceed in court since the

Act is unconstitutional. Along with the attack on the Act

in its entirety are claims that various sections are

unconstitutional. As suggested above the central issue in

the transfer motions is the meaning of "manifest injustice."
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$ 7, it is not restricted to any particular approach to

these matters nor to any school of thought espoused by

groups of experts. It is free to look at the matter and

decide it based on its own determination of appropriate

policy, given the purposes of the Act.

The Act contemplates that the Council will

periodically adjust its regional need figures. In other

words, the Council is not required to make a static

determination by August 1, 1986, but rather the first

determination of the major facts and standards that will

enable municipalities to determine their fair share at that

time, the Council's determination to be revised "from time

to time" in accordance with changing needs and changing

circumstances. § 7. The Act contemplates that the

information and criteria adopted by the Council at any given

time will result in municipal fair share ordinances,

revision of which should be considered after six years.

That is the same period (six years) used in the Municipal

Land Use Law requiring periodic revisions of municipal

"It shall be the duty of the Council ... from time
to time ... to (a) Determine housing regions of the State,
(b) Estimate the present and prospective need for low and
moderate income housing at the State and regional level, (c)
Adopt criteria and guidelines" for determining municipal
fair share. § 7 to 7c (emphasis supplied).
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master plans, N.J.S.A. 40:55D-89, and the period used by

this Court in Mount Laurel II, during which a zoning

ordinance complying with the Mount Laurel obligation would

be protected from attack. 92 N.J. at 291-92.

Any municipality (assuming it has filed a

resolution of participation, a housing element, and a

proposed fair share housing ordinance implementing the

housing element, § 9a) may petition the Council for

"substantive certification" of the housing element and

ordinances. § 13. The housing element "shall contain an

analysis demonstrating that it will provide ... a realistic

opportunity [for its fair share of low and moderate income

housing], and the municipality shall establish that its land

use and other relevant ordinances have been revised to

incorporate provisions for low and moderate income housing."
p

S lla. The Council is required to issue "substantive

o
The housing element takes on added importance by

virtue of two significant amendments to the Municipal Land
Use Law, N.J.S.A. 40:55D-l et seq. First, the Act provides
that any housing plan element contained in a municipality's
Master Plan, under N.J.S.A. 40:55D-28, will be the same as
the housing plan under the Act. §29. A second change
provides that no governing body may adopt or amend a zoning
ordinance, under N.J.S.A. 40:55D-62, until and unless a
housing plan has been adopted, and then only if the
ordinance is "substantially consistent" with the housing
plan, or if certain procedures are followed to justify any
inconsistency. §30.
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certification" if no objection to certification is filed

with it within 45 days of publication of notice of the

municipality's petition and if it finds that the fair share

plan "is consistent with the rules and criteria adopted by

the Council" and makes "the achievement of the

municipality's fair share of low and moderate income housing

realistically possible." §§ 14 to 14b. The municipality is

to adopt all of its proposed ordinances within 45 days after

it receives "substantive certification." S 14.

If there are any objections to substantive

certification, the Act mandates a "mediation and review"

process. § 15a. If the objections cannot be resolved by

this mediation process involving the Council, the

municipality, and the objectors, the matter is referred to

an Administrative Law Judge, heard as a contested matter,

and expedited. § 15c. The final determination on the issue

of substantive certification is then made by the Council

after receipt of the Administrative Law Judge's initial

decision. Id.

These administrative proceedings achieve two main

goals. First, those municipalities that petition the

Council and thereafter receive substantive certification

will promptly (within 45 days, § 14) enact the proposed

ordinances and other measures that led to substantive

certification, measures that presumably will achieve a
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realistic opportunity for the construction of the

municipalities' fair share of low and moderate income

housing. Second, in any lawsuit attacking a municipality's

ordinances that have received substantive certification as

not in compliance with the Mount Laurel constitutional

obligation, the plaintiff will be required to prove such

noncompliance by clear and convincing evidence, and the

Council shall be made a party to any such lawsuit. § 17a.

The difficulties facing any plaintiff attempting to meet

such a burden of proof are best understood by noting the

variety of methodologies that can be used legitimately to

determine regional need and fair share as well as the many

different ways in which a realistic opportunity to achieve

that fair share may be provided. If the Council

conscientiously performs its duties, including determining

regional need and evaluating whether the proposed

adjustments and ordinances provide the requisite fair share

opportunity, a successful Mount Laurel lawsuit should be a

rarity. There is therefore a broad range of municipal

action that will withstand challenge, given this burden of

proof.

Substantive certification becomes a most important

goal for any municipality concerned with the potential

result of Mount Laurel litigation brought against it. By

using the procedures of the statute, the municipality will
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ordinance within a reasonable period of time after the
o

Council's adoption of its criteria and guidelines.

Thus, what appears at first to be simply an option

available to municipalities is more realistically a

procedure that practically all municipalities with a

significant Mount Laurel obligation will follow, both to

determine and to satisfy their Mount Laurel obligation.

Furthermore, it is a procedure that may be concluded much

more quickly than ordinary Mount Laurel litigation since the

time periods provided for are extremely short. For

instance, the Administrative Law Judge is required to render

a decision within 90 days of "transmittal of the matter as a

contested case to the Office of Administrative Law by the

Council," § 15c; and the municipality is required to adopt

its fair share housing ordinance within 45 days of the grant

of substantive certification, § 14.

While there is the inevitable start-up delay (the

Council's criteria and guidelines need not be adopted until

August 1, 1986, and the Act allows municipalities five

months after the adoption of the criteria to complete the

necessary and sometimes time-consuming process of shaping

Indeed, 182 municipalities (as of February 14,
1986) have already filed their notice of intent (§ 9) to use
the Council's procedures.
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Council what works and what does not. The risk that

discordant development might result if Mount Laurel cases

continue to be decided by the courts is minimized by the

considerations noted above, which lead to the conclusion

that most municipalities will use the Council's procedures.

Furthermore, the judiciary, assuming the statutory plan

functions reasonably effectively, will be responsive to the

actions of the Council and conform its decisions in this

field to the Council's various determinations.

There are other significant provisions of the Act.

One allows municipalities to share Mount Laurel obligations

by entering into regional contribution agreements. § 12.

This device requires either Council or court approval to be

effective. Under this provision, one municipality can

transfer to another, if that other agrees, a portion, under

50%, of its fair share obligation, the receiving

municipality adding that to its own. The Act contemplates

that the first municipality will contribute funds to the

other, § 12d, presumably to make the housing construction

possible and to eliminate any financial burden resulting

from the added fair share. The provisions seem intended to

allow suburban municipalities to transfer a portion of their

obligation to urban areas (see § 2g, evincing a legislative

intent to encourage construction, conversion, or

rehabilitation of housing in urban areas), thereby aiding in
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the construction of decent lower income housing in the area

where most lower income households are found, provided,

however, that such areas are "within convenient access to

employment opportunities," and conform to "sound

comprehensive regional planning." § 12c.

Probably the most significant provision involved

in these appeals is section 16, dealing with the transfer of Mount

Laurel litigation to the Council. Section 16b requires that

all such litigation commenced after the effective date of

the Act (or no more than 60 -days *bef ore thafe-date^ -shall rr on _-

motion of any party, be transferred automatically to the

Council. All of the procedures and determinations mentioned

above leading to "substantive certification" would be

triggered and thereafter take place. The courts, in other

words, would have nothing more to do with the determination

and satisfaction of the Mount Laurel obligation unless and

until either a challenge was subsequently made to that

"substantive certification," or such certification was

denied. As for Mount Laurel litigation commenced more than

60 days before the effective date of the Act,

that all of those cases, on motion of "any party to the

A transfer motion under
also be regarded as a petition for substantive
certification.
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decisions, and inherent in our Constitution's guarantees of

"substantive due process and equal protection of the laws."

Mount Laurel I, 67 N.J. at 174-75? Mount Laurel II, 92 N.J.

at 208-09. The misunderstanding we encounter today

undoubtedly is based on our many calls for swift action in

Mount Laurel II, on the various references to the delay

previously experienced in the implementation of the Mount

Laurel obligation in the courts, and on the determination,

reaffirmed in numerous places in Mount Laurel II, not to

allow any further delay. All df these"concerns" Were

expressed when the constitutional obligation was being

enforced only through judicial intervention. It was the

total disregard by municipalities of the judiciary's

attempts to enforce the obligation, and the interminable

delay where litigation was in process, that formed the

background for those comments.

Nowhere in the Mount Laurel II opinion is there

any suggestion that there was some deadline after which

legislation would not be acceptable; nowhere is there the

slightest suggestion that legislation, in order to be

acceptable, would have to result in ordinances or lower

income housing by a certain date. What the opinion did

contain, however, was the strongest possible entreaty to the

Legislature, seeking legislation on this subject. Mount

Laurel II, 92 N.J. at 212-14. It would be totally
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that we recognized in our Mount Laurel opinions. In many

respects the Act promises results beyond those achieved by

the doctrine as administered by the courts. For that

reason, we doubt that builders will lose all interest.

Finally, various parties assert that the Act is

unconstitutional, in whole or in part, because it interferes

with this Court's exclusive control over actions in lieu of

prerogative writs. The New Jersey Constitution explicitly

provides:

Prerogative writs are superseded
and, in lieu thereof, review, hearing
and relief shall be afforded in the
Superior Court, on terms and in the
manner provided by rules of the Supreme
Court, as of right, except in criminal
causes where such review shall be
discretionary.

[N.J. Const, of 1947
art. VI, § V, para. 4.]

On its face, this constitutional provision grants to all

individuals a review "as of right," in the Superior Court in

any situation where, prior to 1947, they may have been

entitled to a prerogative writ; and so the provision has

been interpreted consistently. See, e.g., In re Livolsi,

85 N^J. 576, 593 (1981); Ward v. Keenan, 3 N^J. 298, 303-05

(1949).
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section V, paragraph 4 prohibits legislative interference

with judicial remedies.

We are not persuaded. First, Fischer involved a

situation wherein a legislative action — changing a statute

of limitations -- would have completely foreclosed judicial

review. Without passing on Fischer's continued vitality, we

note that no such total preclusion of review is at issue

here, as we stated above. Second, the history behind the

1947 Constitution makes clear that the word "relief in

Article VI, section V, para. 4. was, included, tp^xefer to

"actions of original jurisdiction, such as mandamus and quo

warranto," N.J. Const. Convention of 1947, Vol. IV, at 538

(Comments of Herbert J. Hannoch); in the case of certiorari,

judicial review i£ the relief granted, with the concomitant

power in the courts to invalidate an administrative action.

Finally, and most importantly, we have never elevated the

judicially created builder's remedy, in particular, to the

level of a constitutionally protected right.

Both in Mount Laurel II and again today we have

asserted that the vindication of the Mount Laurel

constitutional obligation is best left to the Legislature.

Legislative action was the "relief we asked for, and today

we have it. The Constitution allows "review, hearing and

relief" "on terms and in the manner provided by rules of the

Supreme Court." N.J. Const, of 1947 art. VI, § V, para. 4.
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V.

The Transfer Motions

All of the appeals before us, except one, are

taken by municipalities from the trial courts' denial of

their motions to transfer Mount Laurel litigation to the

Council. In the Tevskbury case, the one exception, the

developer is appealing from the trial court's grant of a

motion to transfer the litigation to the Council. Section

16 of the Act governs the issue and is here set forth in

full in a manner that indicates its "original" form (the

Senate substitute for two bills) along with its ultimate

14form resulting from an amendment in the course of passage:

For those exclusionary zoning cases
instituted more than 60 days before the
effective date of this act [no
exhaustion of the review and mediation
procedures established in sections 14
and 15 of this act shall be required
unless the court determines that a
transfer of the case to the council is
likely to facilitate and expedite the
provision of a realistic opportunity for
low and moderate income housing] any
party to the litigation may file a
motion with the court to seek a transfer
of the case to the council. In

14
Bracketed material was eliminated and italicized

material added by amendments in the course of passage.
While the first paragraph is not so labeled, it will be
referred to as section 16a.
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determining whether or not to transfer,
the court shall consider whether or not
the transfer would result in a manifest
injustice to any party to the
litigation. If the municipality fails
to file a housing element and fair share
plan with the council within [four] five
months from the date of transfer, or
promulgation of criteria and guidelines
by the council pursuant to section 7 of
this act, whichever occurs later,
jurisdiction shall revert to the court.

b. Any person who institutes
litigation less than 60 days before the
effective date of this act or after the
effective date of this act challenging a
municipality's zoning ordinance with
respect to the opportunity to. 4ir.avide__ ___ _̂ ,
for low or moderate income housing,
shall file a notice to request review
and mediation with the council pursuant
to sections 14 and 15 of this act. In
the event that the municipality adopts a
resolution of participation within the
period established in subsection a. of
section 9 of this act, the person shall
exhaust the review and mediation process
of the council before being entitled to
a trial on his complaint.

While this section could be read as committing the

transfer issue to the general discretion of the trial court,

the confinement of that court's consideration of "manifest

injustice" to such injustice caused only by transfer (and

not by non-transfer) along with the Act's clear and strong

preference for Council rather than court treatment (the

"preference1* is set forth explicitly in section 3; the Act

as a whole is better described as a "mandate" for

administrative resolution), persuades us to adopt a
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administrative agency into the field of lower income housing

to satisfy the Mount Laurel obligation; second, to get the

courts out of that field.

One of the two Senate Bills (S-2046) that were the

predecessors to the Senate Committee's substitute that

ultimately became the law allowed for a transfer, in the

Court's discretion, to be exercised after considering five

factors: the age of the case, the amount of discovery and

other pretrial procedures that have taken place, the likely

date of trial, the likely date by which administrative

mediation and review can be completed, and "whether the

transfer is likely to facilitate and expedite the provision

of a realistic opportunity for low and moderate income

housing." The Senate Committee substitute changed the

transfer provision into that found supra at — (slip op. at 65-

66), the change prohibiting transfer unless it "is likely to

facilitate and expedite the provision of a realistic

opportunity for low and moderate income housing." The five

factors were reduced to one, and only one. The burden was

on the party seeking the transfer to prove the factor's

The other predecessor Bill (S-2334) , emphasizing a
regional planning approach to the Mount Laurel issue, is
structured in a way that does not require dealing with the
transfer problem.
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existence. The municipality had to persuade the court that

the transfer would facilitate and expedite lower income

housing.

The passage of the Bill in that form became the

subject of controversy. The Legislature, presumably aware

that some municipalities were on the brink of the award of a

builder's remedy, changed the transfer provision so that the

burden of proof was on the party opposing transfer, not on

the municipality but on the plaintiff, and that burden was

specifically to prove that the transfer "would result in a

manifest injustice to any party to the litigation."

The factor eliminated from consideration was the

"facilitation" of lower income housing caused by transfer;

it had been the presence of that factor, and no other, that

would require transfer. Before the amendment the

presumption was against transfer, proof of "facilitation" of

lower income housing being required to obtain transfer;

after the amendment, the presumption was in favor of

transfer, proof of manifest injustice being required to

prevent it. Furthermore, there was no longer a balancing of

numerous factors. The elimination of the explicit standard

of expediting lower income housing demonstrates the

Legislature's awareness of the transfer's effect on the

timing of lower income housing construction and the delay in

such construction that would be caused by transfer. While
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the impact of transfer on lower income housing was to be

considered -- and practically all parties agree on that —

the delay in producing lower income housing could not

constitute "manifest injustice." That delay, which had

previously been the sole factor, was eliminated and replaced

by "manifest injustice." Hence the interpretation by the

trial courts of "manifest injustice" that, in effect, made

delay in providing lower income housing the critical factor

is incorrect.

It should be emphasized that most pending Mount

Laurel litigation is covered by section 16a, the "manifest

injustice" section. It is therefore strongly inferable that

the dominant intent underlying this section was that

"manifest injustice" would be confined to the very

narrowest, most extreme situation. It is clear that the

Legislature never intended the use of its "manifest

injustice" standard to create the risk of the wholesale

non-transfer of cases that has occurred in these appeals.

We therefore do not address the substantial
argument that by using the phrase "manifest injustice to any
party to the litigation," the Legislature intended to
foreclose any consideration of the transfer's effect on
lower income citizens.
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It would be ironic if the application of this Act,

so long in coming, so outstanding compared to the inactivity

of other states, were to be characterized as "manifest

injustice" simply because, in the most limited

circumstances, its remedy was not immediate; and ironic to

label the inevitable initial delaying effect of this law, so

manifestly just in its unprecedented attempt to provide

lower income housing, as manifestly unjust in that very

respect.

The municipalities of this state, and the State

itself, are about to have the benefit of a coherent,

consistent plan to provide a realistic opportunity for lower

income housing. That legislative solution may work well.

It certainly may differ from the prior judicial solution.

Regions, regional need, fair share, all may be different;

the locus of the obligation may be different? the timetable

different; the method of satisfying the obligation

different; and compliance may in fact become voluntary. As

lower income housing is produced, the state will be

developed in accordance with a rational comprehensive

land-use state plan. It may be that the method of providing

lower income housing will be more effective both in the

total output and the speed of construction. When all of the

standards of the Council are in place, Mount Laurel cases

may move expeditiously: the expertise of administrators,
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not. That delay the Legislature most certainly sought, as

evidenced by the builder's remedy moratorium.

Some plaintiffs have also contended that bad faith

is either an element of "manifest injustice" or that, even

by itself, such bad faith might constitute "manifest

injustice" sufficient to disallow transfer in certain cases.

From the point of view of the State, however, instances of

bad faith are irrelevant. The Legislature determined that

the goals of the Act were so important that it should, in

effect, be given retroactive force by the transferring of

preexisting litigation to the Council. The importance of

these legislative objectives forecloses a result that would

deprive a municipality and its citizens of the Act's

benefits because of the asserted bad faith of a municipal

official.

Our conclusion is that the Legislature intended to

transfer every pending Mount Laurel action to the Council.

The exception, where "manifest injustice" would occur, was

Most of the parties before us have concluded that
the builder's remedy moratorium would apply to cases where
transfer has been denied, and we concur. As a practical
matter, then, even were transfer to be denied, the provision
of lower income housing would be delayed up to a year. This
consequence considerably dilutes the urgency that is the
main basis for arguing against transfer.
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based on the Legislature's concern that in some particular

case, there might be a combination of circumstances,

unforeseen but nevertheless possible, that rendered transfer

so unjust as to overcome the Legislature's clear wish to

transfer all cases. Thus, not confident of their knowledge

of the specific facts of each of these cases, legislators

provided that transfer could be defeated upon the showing of

"manifest injustice." In our view, then, the Legislature

did not contemplate any particular class of cases or any

particular characteristic as preventing transfer. The

essence of the "manifest injustice" standard is its

exclusion of the foreseen consequences, some undoubtedly

unfair, of transfer. The legislative intent was that only

unforeseen and exceptional unfairness would warrant the

denial of a transfer motion.

None of the consequences brought to our attention

in the cases before us meets that standard. Delay in the

production of housing, loss of expected profits, loss of the

builder's remedy, substantial expenditure of funds for

litigation purposes, permit applications, on-site and off-

site tract improvements, purchase of property or options at

an inflated price, contractual commitments: all of these

were no doubt foreseen by the Legislature, were the likely

consequences of transfer, and were not intended to

constitute "manifest injustice." And, although different in
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kind, the loss to various public interest groups and their

counsel of a goal they have sought for many years, fought

for for many years, and finally just about attained, that

loss was similarly foreseen. While its personal impact is

much clearer, since we can identify the very people who are

affected, its position in the hierarchy of interests falls

far below that of the lower income housing that has been

delayed, a delay that we have determined was not intended to

constitute "manifest injustice."

The impact of transfer on a builder, of course, is

somewhat different. The builder's loss of expected profits

is discordant, under these circumstances, with the

connotations of "manifest injustice." That loss is a risk

to which builders are regularly exposed in a variety of

circumstances.

It has been suggested that there is a different

kind of injustice here, for, as some have put it, this Court

in Mount Laurel II "invited" the builders to bring these

suits, solicited the "help" of the builders in our effort to

vindicate the constitutional obligation. In effect, we are

said to have asked them to join in a struggle to vindicate a

constitutional interest. Those assertions remind us of the

opposite claim, which is that we invented the remedial

doctrine not for the benefit of the poor, but for the

benefit of the builders. The truth is that we devised a
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"manifest injustice." Like the Legislature, we too cannot

anticipate every conceivable set of circumstances that may

affect a transfer motion.

We therefore order that all cases before us be

transferred to the Council, subject to the conditions

mentioned infra at - (slip op, at 86-89) •

VI.

Interpretation of Certain Provisions of the Act

There are certain provisions of the Act that

should be clarified and interpreted for the benefit of both

the Council and those parties whose interests may be

affected by the Act. Many of the matters mentioned in this

section are not strictly before us for determination.

Nevertheless, arguments have been addressed to them as being

relevant to the legal effect and constitutionality of this

new legislation.

A. Powers of Council.

The basic power of the Council is to grant or

withhold substantive certification; the Council also has the

further power to impose conditions on its grant and the
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implied power to accelerate its denial. We believe that the

Council may use its power to grant or deny substantive

certification in a multitude of ways in order to accomplish

its mission of bringing about statewide compliance with the

Mount Laurel obligation. That power is considerable, since

denial of substantive certification may result in Mount

Laurel litigation brought by a builder, a consequence that

the Act was designed to avoid and that most municipalities

want to avoid.

The Council has the implicit power to condition

substantive certification on the inclusion of ordinance

provisions for "mandatory set asides or density bonuses."

S lla(1). The power of a municipality to include such

provisions in its housing element, indeed the requirement

that it must consider them is explicit, id.; the sense and

structure of the Act necessarily implies the power of the

Council, in an appropriate case, to condition substantive

certification on such inclusion.

Accelerated denial of substantive certification

would presumably be reserved for a specific kind of case,

one where the circumstances strongly persuaded the Council

that its role in achieving compliance with Mount Laurel

called for such unusual action on its part.

The Council may have the power, once its

jurisdiction is invoked, to require the municipality to
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pursue substantive certification expeditiously and to ~

conform its ordinances to the determination implicit in the

19
Council's action on substantive certification. While the

language of the statute could support a contrary conclusion,

that conclusion would allow a municipality to use all of the

energies of the Council, presumably for the purpose of

determining its Mount Laurel obligation through the Council

rather than the courts, all the way up to the point at which

substantive certification is about to be determined, and

then to withdraw from the matter. While we do not pass on

this question for all cases, it seems clear to us that all

of the cases before us today fall into a special class:

practically all of them have been in litigation for a

19
The question here is whether a municipality can

withdraw from the Councils jurisdiction once it has been
brought before the Council, either on its own petition or
motion (and in that connection a municipality's successful
transfer motion shall be regarded as a petition for
substantive certification), or on the petition of a party to
litigation pursuant to section 16; or must it pursue the
matter, and if substantive certification is granted, adopt
the fair share ordinances that were submitted to the Council
pursuant to section 9 and that resulted in substantive
certification; or if substantive certification is granted on
condition, then must the municipality revise the fair share
ordinances to conform to that condition and adopt them; and
if substantive certification is denied, must the
municipality revise its fair share ordinances to conform to
the requirements that are implicit in the denial so as to
produce fair share ordinances that will result in
substantive certification.
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considerable period of time; the cost of this litigation has

been considerable, the proceedings often complex, and in

many cases the ultimate disposition is not too far off;

furthermore, the prospect of producing lower income housing

is likely. Under those circumstances, the use by any of

these municipalities before us today of the procedures of

the Council without thereafter complying with the Council's

determination would constitute a gross perversion of the

purposes of the Act, as well as an imposition on both the

courts and the Council. It would be beyond the

understanding of any citizen if our system of government

allowed a municipality, about to conform to the requirements

of our Constitution after years of litigation for that

purpose, to have its case transferred to an administrative

agency, allegedly for the purpose of meeting that same

constitutional obligation in a different, yet permissible

way, and thereafter, at the last moment, several years

later, simply to walk away and say, in effect, "I choose not

to comply with either the courts or the administrative

agency set up by the Legislature." We believe the

Legislature never intended such a result and presume the

Council will not permit it.

- 81 -



ux aq ;ou Aeui asaqq. jo XI s — suoxq.puxuuaq.ap

'saxpamaj s (japxxnq x^uoxsxAOJd ' ; m o o aqq. Aq

a.i?qs JXPJ *s,q.jnoo aqq. uiojg: quajajgpxp Ax^ueoxgfxuBxs aq ABUI

oq. qoeojdde aAxq€jq.sxuxuipe aqq. pup ' saxpauiaj

aqx #uoxq.p5xxqo

op saouBiixpjco Buxuoz s^x ^pq^ uox^Bxndx^s s

TS Buxpnxoux *suoxq.exn<^T^s ^UB <̂? punoq .̂x sx JOU '

oq. q.oaCqns pu« x B U O T s T A O ^ 6uxaq uiaq^ jo x i B

ux pajaq.ua s japjo AUP Aq punoq }ou sx xTDun°D

' uaaq seq .̂uauibpnC X^UT5 o u

s^x ja^^e UOX^B6X^XX

ux suox^^uxuLza^ap joxjd o^ uaAxB aq o^ a i e 'AUP JT '

jo uoxq.sanb aqq. q̂ TM Axssajdxa x^3P ^ o u saop
SU^ aaojaq Buxpaaooad x^dTDTunui acxnox^jBd

XM uoT^oauuoo ux ^uauiajxnbaj ssajdxa J^ITUITS OU

sx ajaq^ 'suox^oaCojd pxoqasnoq pue uox^exndod jo uoxsxAOjd

puc 'ajpqs JXEJ x^joxunui Buxuxuua^ap JOJ sauxxapxnb

pu« pxaa^xjo j o uox^pbxnuiojd s^x 'paau auiooux xat\o\

pu« ^uasajcd 'suox6aj Buxsnoq jo uox^euxuLza^ap

st).x Buxpnxoux 'sax^np s^x q.no JDUXAJJPO UT ' [ S ' Hq.uaunuaAo6

jo saqouvjq jaq^o j o suoxsxoap * * * 03. ^qSxaM a^cx jdoadde



- €8 -

s,XToun°3 9^ jo utioj aq} ux — Ms}sa;ia}ux 6uxxxPA.ia:j.unoott

q.uaxox^jns a;tp ajaq^ ^pq^ apnxouoo aM '^OY paq.uapaoa.2dun

sxqq. q}x*\ paopj pup 'anssx ^xnoxjjxp sxqq. UQ * (fr86T) 89S

S6 'xzzaioo jo

jaq^ jx paxxddp aq o} }ou

oq. pau&xsap auxjq.oop pH sx pup

Aq pa^ppupu }ou sxM x^d

*e €X S '
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the direct grant of a builder's remedy to a particular

plaintiff, but an indirect grant that achieves the same

result, whether intended or not. For example, as to that

case and for the limited period (up to January 1, 1987), a

court may not require the inclusion of a mandatory set aside

zone within an ordinance if the effect is substantially the

same as the grant of a builder's remedy, even though the

beneficiary of that zone may not be a party to the

litigation. Given this very minimal effect, we will not

further dwell on section 28.

D. Power to Promulgate Rules.

Section 8 gives the Council express power to adopt

procedural rules in accordance with the Administrative

Procedure Act. Section 6a gives the Council power to

"establish, and from time to time alter, such plan of

organization as it may deem expedient." And section 7c,

discussed above, gives the Council power to "adopt criteria

and guidelines." Implicit in these provisions — indeed,

implicit throughout the entire Act, whose purpose is in part

to create an agency capable of overseeing the continuing

resolution of a monumental social task — is the power, in

the Council, to promulgate whatever rules and regulations

may be necessary to achieve its statutory task. See,

e.g., A.A. Mastrangelo, Inc. v. Environmental Protection
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Dept., 90 N.J. 666, 683-84 (1982) ("absence of an express

statutory authorization will not preclude administrative

agency action where, by reasonable implication, that action

can be said to promote or advance the policies and findings

that served as the driving force for the enactment of the

legislation").

VII.

Conditions on Transfer

We have concluded that the Council has the power

to require, as a condition of its exercise of jurisdiction

on an application for substantive certification, that the

applying municipality take appropriate measures to preserve

"scarce resources," namely, those resources that will

probably be essential to the satisfaction of its Mount

Laurel obligation. In some municipalities it is clear that

only one tract or several tracts are usable for lower income

housing, and if they are developed, the municipality as a

practical matter will not be able to satisfy its Mount

Laurel obligation. In other municipalities there may be

sewerage capacity that, if used, will prevent future lower

income housing, or transportation facilities, or water

lines, or any one of innumerable public improvements that

are necessary for the support of housing but are limited in
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supply. It is only after a careful examination of the many

circumstances that surround such matters that one can make

an informed decision on whether further development or use

of these facilities is likely to have a substantial adverse

impact on the ability of the municipality to provide lower

income housing in the future.

Since the Council will not be able to exercise its

discretion until it has done the various things contemplated

in the Act, for which a period of seven months has been

allowed, we believe the Act fairly implies that the

judiciary has the power, upon transfer, to impose those same

conditions designed to conserve "scarce resources" that the

Council might have imposed were it fully in operation.

Practically all of the parties before us, on both sides,

including counsel for the legislative members and the

Attorney General, as well as the Public Advocate, have

agreed that we have this power and that we should exercise

it.

We would deem it unwise to impose specific

conditions in any of these cases without a much more

thorough analysis of the record, including oral argument in

each case on what conditions would be appropriate.

"Appropriate" refers not simply to the desirability of

preserving a particular resource, but to the practicality of

doing so, the power to do so, the cost of so doing, and the
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ability to enforce the condition. Some cases may require

further fact-finding to make these determinations. For

those reasons, we decline to impose any such conditions

directly. As to any transferred matter, any party to the

action may apply to the trial court (which shall retain

jurisdiction for this limited purpose) for the imposition of

conditions on the transfer. Notice of such application

shall be given within 30 days of today's decision. Those

conditions should be designed not for the protection of any

builder, but for the protection of the ability of the

municipality, pending the outcome of the Council

proceedings, to provide the realistic opportunity for lower

income housing, as it may be required to do in the near

future. It would not, for instance, be in accord with our

intention to require that a particular tract not be

developed for a certain period (simply because that is the

tract selected by the builder-plaintiff) if the fact is that

there are innumerable tracts that will serve the same

purpose even if that particular tract is developed. As

stated before, these conditions are not for the benefit of

any builder, but simply designed to protect and assure the

municipality's future ability to comply with a Mount Laurel

obligation. Whether, and to what extent, such protection is

necessary or desirable may depend on various factors,

including the likelihood that the municipality will actively
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develop in two different directions at the same time,

contrary to sound comprehensive planning. In that

connection, courts will, pursuant to section 16b, transfer

to the Council any Mount Laurel action hereafter commenced

except where the Act clearly calls for retention (such as

the petition for a declaratory judgment referred to in

Section 13).

We have been criticized strongly for activism in

this most sensitive and controversial area. We understand

that no one wants his or her neighborhood determined by

judges. Our reasons for "activism," if that is what it was,

are fully set forth in Mount Laurel II. We note only that

for the many years from the day of Mount Laurel I to the day

of Mount Laurel II there was no activism, and there was no

legislation, no ordinances, and no lower income housing.

Mount Laurel II will result in a fair amount of

low and moderate income housing. When various settlements

are implemented, the effectiveness of the decision will

become more apparent. As of the time we entertained oral

argument on the cases before us (January 6 and 7, 1986),

some twenty-two Mount Laurel cases had reached virtually

final settlement. The total fair share under those

settlements was in excess of 14,000 units: given the terms

of these settlements, it is highly probable that a

substantial portion will be built. Given the sensitivity
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and dedication of the three Mount Laurel judges, we have no

doubt that our directions in Mount Laurel II were honored

scrupulously and that every development they allowed

substantially conformed to sound zoning and planning and

would have no substantial adverse environmental impact.

The earlier hope that these three judges would soon develop

a degree of consistency, uniformity and a common approach to

the definition of region, the calculation of regional need,

and the allocation of that need into municipal fair shares

has been fully realized.

We would be remiss in not recognizing the very

substantial contributions that the Mount Laurel judges have

made in the interest of the just resolution of Mount Laurel

cases. Their innovative refinement of techniques for the

process of litigation has given credibility to the

implementation of the Mount Laurel doctrine. Measured

against one criterion, the advancement of the public

interest, their achievements were extraordinary. The three

oldest exclusionary zoning cases in the state have been

settled. Judge Gibson, on September 6, 1985, approved a

final settlement in Southern Burlington County N.A.A.C.P. v.

Mount Laurel Township, which gave Mount Laurel Township a

six-year judgment of repose. Another of the Mount Laurel II

cases, Urban League of Essex County v. Township of Mahwah,

92 N.J. 158, 332 (1983), which this Court recognized had
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We therefore reverse the judgments below except

for that in Tewksbury, which we affirm. All cases are

hereby transferred to the Council subject to such conditions

as the trial courts may hereafter impose, all in accordance

with the terms of this opinion.
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On July 16, 1985, Holmdel filed a motion to

transfer to the Council, which was heard on October 11,

1985, and was denied in a formal order dated October 28,

1985.

Hazlet, deciding that its action against Holmdel

did not involve Mount Laurel litigation, has not

participated in any of the transfer procedures. Hazlet's

action remains pending a determination by the Council. This

is essentially a non-Mount Laurel claim. We suggest that

the Council formally notify Hazlet of any proceeding

involving Holmdel, advise it of its possible effect on

Hazlet's interests, and invite Hazlet to participate. We do

not rule that upon such formal notice Hazlet will be bound

by the Council's determination.

The "manifest injustice" claimed resulting from a

transfer of the Holmdel matter includes the alleged delay in

the construction of low and moderate income housing, the

loss of municipal resources such as utility capacity, the

increased infrastructure costs for developers, the loss of

suitable building sites, the loss to low and moderate

income people of the builders as a plaintiff class, and the

increased costs to plaintiffs in time and money of

submitting to the Council's process after litigation in the

courts. Remaining in this matter is a determination of

Holmdel's fair share obligation, drafting a new ordinance,
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holding a compliance hearing, redrafting the new ordinance,

and adoption of the ordinance.

WARREN TOWNSHIP

The Warren Township matter was initiated by AMG

Realty Company on December 31, 1980. Skytop Land

Corporation was permitted to intervene as an original

plaintiff on May 19, 1981. Both plaintiffs own vacant

developable land within Warren. In a trial on May 27, 1982,

before Mount Laurel II, Warren's Ordinance 79-3 was declared

invalid and the Township was ordered to rezone within nine

months in accordance with Mount Laurel I.

After numerous public hearings, Warren adopted

Ordinance 82-19 on or about December 2, 1982. On January

17, 1983, both plaintiffs in the original action were

granted leave to file a supplemental complaint challenging

the new ordinance, and asking for a direct rezoning of their

land. The new ordinance was also challenged by Mr. and Mrs.

Bojczak, seeking to rezone their land from a residential to

a commercial use. Two other plaintiffs were allowed to

intervene: Timber Properties, Inc., and Joan H. Facey.

Timber Properties, Inc. (Timber), challenged Ord. 82-19,

which prohibits Timber's residential development of certain

land it holds as contract purchaser and equitable owner at a
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After extensive discovery, trial commenced on

September 10, 1984. On the first day of trial, Franklin

conceded the facial invalidity of its pre-July 12, 1984,

ordinance in order for the court to consider the validity of

a new ordinance adopted on July 12, 1984. After a pretrial

conference on July 20, 1984, a ten-day trial on the fair

share issues was held, starting September 10, 1984. The court

reserved judgment at the conclusion of the trial and

appointed a Master to report on fair share issues to the

court. On December 21, 1984, the Master rendered his report

finding a fair share obligation between 2,625 and 2,679

units. On September 13, 1985, Franklin filed a motion for

transfer to the Council pursuant to the Act. On October 7,

1985, the court in a partial judgment held that Franklin's

prospective fair share obligation was 2,087 low and moderate

income housing units, and directed the Master to prepare a

report on the present need. On October 22, 1985, the Master

submitted his report. On November 8, 1985, the motion to

transfer was denied. On December 2, 1985, in a letter

opinion, the trial court, after taking credit units into

account, readjusted Franklin's fair share as a total of

1,715 units, not including present need.

There has been no resolution as to Franklin's

present fair share need. The claims of "manifest injustice"

include the delay in the implementation of the Mount Laurel
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seventy-six units and granted an immunity order, which has

been continued to date. On January 14, 1985, the Borough

presented its compliance plan. On February 7, 1985, a

second report from the Special Master was submitted to

assist the court in formulating the Borough's compliance

package. On a March 18, 1985 public hearing, a new

ordinance was adopted, and on April 30, 1985, a Master's

report was submitted that supported the proposed compliance

package. This new compliance package called for the Borough

itself actually to build 178 lower income units.

To build the units, the Borough sought plaintiff's

land and instituted condemnation proceedings. On August 21,

1985, plaintiff sought a declaratory judgment that under the

circumstances Bernardsville did not have authority to

condemn the land, and the Borough cross-moved to vacate

plaintiff's builder's remedy. The trial court denied

plaintiff's motion. The cross-motion was heard in

conjunction with defendant's motion to transfer to the

Council and is still undecided.

Remaining in this matter is the complete

resolution of the cross-motions made in August, a compliance

hearing, and if modified, readoption of the compliance

package. The claim of "manifest injustice" resulting from a

transfer to the Council includes the delay in providing

lower income housing, the loss by plaintiff of a vested
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PISCATAWAY TOWNSHIP

This action also arises from the July 23, 1974,

complaint by the Urban League. The pre-1983 procedural

history is documented in the Mount Laurel II opinion where

Piscataway's zoning ordinance was declared unconstitutional

and the case remanded for trial on fair share issues. A

nineteen-day trial was held in May 1984 to determine the

fair share obligation of Piscataway and other defendant

municipalities.

Piscataway's fair share was computed by a court-

appointed Master at 3,744 units; since only 1,100 acres

suitable for development remain in the Township, however,

the court with the parties1 agreement did not set that fair

share obligation. Instead, the court ordered site specific

hearings to determine the suitability of vacant land, and

directed the Master to conduct a suitability analysis. The

Master issued two reports indicating that approximately 40

sites were suitable for the construction of low and moderate

income housing.

In February 1985, the court conducted a hearing on

the Master's findings and the court's own on-site

inspections. On July 23, 1985, the court determined that

Piscataway's fair share was 2,215 units. Judgment was
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entered on September 17, 1985, a Master was directed to

assist the Township in complying with its fair share

obligation, and the Township was directed to revise its

zoning ordinance within 90 days. In addition, the court

continued a restraining order imposed on December 11, 1984,

that prohibits the Township from issuing development

applications on any of the forty sites deemed suitable for

low and moderate income housing. Remaining in this case is

the preparation of a compliance ordinance, the holding of a

compliance hearing, necessary redrafting of the ordinance,

and adoption of the new ordinance. The trial court

estimates that it would take approximately five months to

complete these procedures.

Plaintiffs' claims of "manifest injustice"

resulting from a transfer are the same as those described

under Monroe.

BOROUGH OF SOUTH PLAINFIELD

This matter also originates with the complaint

filed by the Urban League of Greater New Brunswick on July

23, 1973. The Borough's zoning ordinance was held invalid

in Mount Laurel II, and the case remanded for trial on fair

share issues.
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On May 10, 1984, at a joint trial following

extensive discovery, South Plainfield and the Urban League

stipulated the facts necessary for the court to determine

fair share, ordinance validity, and the appropriate remedy.

The stipulation stated that due to the lack of suitable

land, the fair share obligation should be reduced to 900

units, consisting of 280 for present need and 620 for

prospective need.

On May 22, 1984, a judgment was entered granting

plaintiffs1 motion for summary judgment and setting

October 4, 1984, as the deadline for the Borough to adopt

the necessary ordinance. The October 4, 1984, deadline was

not met. On December 13, 1984, the court ordered the

consolidation of this matter with an action challenging the

Borough Board of Adjustment's denial of a senior citizens'

project in the Elderlodge site. In that action after suit

was instituted, the Board had granted a variance permitting

the building of the senior citizen project that did not

include any Mount Laurel set-asides. In the December 13,

1984, order, the court prevented the vesting of any rights

of the Elderlodge plaintiff and directed the Borough to

adopt a compliant ordinance by January 31, 1985. On July 3,

1985, responding to the Borough's sale of municipally owned

parcels that were part of the original judgment, the trial

court entered an order restraining the Borough of South
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