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s ~ . DIRECTOR
PUBLIC ADVOCATE TEL: 609-232-1693

January 14, 1986

To The Honorable the Chief Justice
and Associates Justices

New Jersey Supreme Court

Hughes Justice Complex

Trenton, New Jersey 08625

Re: Morris County Fair Housing Council v. Boonton Township,
Docket Nos. A-125, A-128 and related cases

To The Honorable The Chief Justice and
Associate Justices of the New Jersey Supreme Court:

I am writing on behalf of plaintiffs-respondents Morris County Fair
Housing Council, ¢t al. in the above-entitled matters to provide the Court

with two pieces of information alluded to during the oral arguments on
January 5 and 6 of this year.

First, during my oral argument I made reference to provisions of the
Internal Revenue Code which govern the activity of the New Jersey Mortgage
and Housing Finance Agency (NJMHFA). Under Section 103A of the Internal
Revenue Code, 26 U.S.C. §103A, as amended by the Tax Reform Act of 1984,
P.L. 98-369, agencies such as NJMHFA are permitted to issue tax exempt
bonds to finance mortgages for owner-occupied housing until December 31,

1987. P.L. 98-369 §611(a). The total quantity of such bonds is limited by
federal law. 26 U.S.C. §103A(g). For all bonds issued after December 31,
1984, the state agency must annually document its compliance with the policy
enunciated in 26 U.S.C. §103A(j)(5)(B)(il) as enacted in P.L.98-369 §611(b)(1):

the intent of Congress that State and local
governments are expected to use their authority
to issue qualified mortgage bonds and mortgage
credit certificates to the greatest extent feasible
(taking into account prevailing interest rates
and conditions in the housing market) to assist
lower income fomilies to afford home ownership
before assisting higher income families.

Annual ¢ bmission of this report is a condition precedent to any such bonds
being tas cxoempt. 26 U.S.C. §103A((3)(A).
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To The Honorable the Chief Justice -2- January 14, 1986
and Associates Justices of the New
Jersey Supreme Court

Under section 103(b)(4) of the Internal Revenue Code, NJMHFA may
also issue tax exempt bonds to finance construction and mortgage loans for
multifamily rental housing. The Internal Revenue Code, 26 U.S.C. §103(b)
(4)(A), requires that 20 percent of the units in each project financed with
these bonds be restricted to low and moderate income households. IRS re-
gulations require this percentage to be maintained throughout the term of
the bond and define low and moderate income as households with incomes
no greater than 80 percent of the regional median household income. 26
C.F.R. 81.103-8(b)(5).

. In sum, NJMHFA is required by federal law to use its bonding authority
for the benefit of lower income housing regardless of the enactment of L. 13885
c. 222. I enclose for the reference of the Court the relevant provisions of
P.L. 98-369, §611(b) and 26 U.S.C. §103(b)(4). '

Second, I advised the Court, based on published reports, that $100 million
of NJHMFA mortgage bonds would provide shallow subsidies for approximately
200 to 250 units of lower income housing. I am now satisfied that the report
on which I relied was erroneous and that the correct figure should be 2000 to
2500 units. This represents approximately one percent of the statewide need
to 1990 for low and moderate income housing that will not be met through
normal housing market mechanisms, as determined by the Rutgers Center for
Urban Policy Research. R. Burchell, et al., Mount Laurel IT: Meeting the
Challenge and Delivery of Low Cost Housmg 316 (1983). .

I hope this information is of assistance to the Court.
Yours truly,

,%,/ 7oA, /

STEPHF\I EISDORFER
Assistant Deputy Public Advocate

SE:id ,
Enclosure : -
cc:  All Counsel
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. the divestiture interchange agreement to the contrary, in the ¢

i
SEC. 559. TELECOMMUNICATION EMPLOYEES.
(a) EmprovEe ProTecTiON.—Notwithstanding any provisiong o
ase ¢f
any change in employment on or after January 1, 1985, by a Covered
employee, the recognition of service credit, and enforcement of sych
recognition, shall be governed in @he same manner and to Sams
extent as provided under the divestiture interchange agreement f.,
a change in employment by a covered employee during calepg.,
year 1984, ) '
(b) EntpLoveEs CovereD.—For purposes of this section, a cover.:
employee is an individual— ) )
P y(1) who is an employee of an entity subject to the modifi.s
final judgment, . .
(2) who is serving in an eligible position, and |
{3) who—
(A) on December 31, 1983, was an employee of any such
entity serving in an eligible position, or

(B) was a former employee with rehire or recall rights o=
such date and is rehired during the period of the employee's:

rehire or recall rights. ) )
() DeFINITIONS.—For purposes of this section— _

' (1) The term “service credit” means service credit for ben,tlm
accrual, vesting, and eligibility for be‘neﬁts_under any pensict
plan, or any other employee benefits, mclqdmg the interchangs
and treatment of associated benefit obllgfatlons and assets.

(2) The term ‘“‘change in employment” means the commence
ment of employment of a covered employee by an entity subject
to the modified final judgment after the termination of emplg{
ment (with or without break in service) of such individual frux._
an eligible position within another entity subject to the me2-
fied final judgment. . vt

(3) The term “eligible position”” nteans any position (A) "",},“']"i‘__
is not a supervisory position, within the meaning of sectxo(ané
of the National Labor Relations Act (29 U.S.C. 152(11) Ori'O V4

" annual base pay rate for which is not more tha_n.veoi;]a;-!-
adjusted by the percentage increase in the consumer pric
since December 31, 1983. ) . . "

{4) The term “modified final judgment” means tht} JCU%Err;gJ
of the United States District Court for the District o t:lifl N
in the case, United States against Western Electric, e '
82-0192, as modified. ) . ent”

(5) The term “entity subject to the modified final judgm
means— _ e et

(A) any carrier divested as a result of the modified

.ud ent. . . C?:‘-'

! (}%;nthe corporation owning such carrier before div

ture, o

(C) any other communications common car it
whole oryin part, by such corporation on December

or . the divet
(D) any Interchange Company (as gief'med mutbhs[';diﬂr-" .
ture interchange agreement) exc}lud?gd?n}; s .
such company other than any such subsiClary=r gy j8
o Fohich was established as of December 3
and

. med.
rier O““Odg.g

98 STAT. 900
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(ii) which participates in a defined benefit pension
plan maintained by such Interchange Company.

6) The term ‘“‘divestiture interchange agreement” refers to
the agreement between entities subject to the medified final
judgment which was executed as of November 1, 1983, and
which provides for mutual reciprocal recognition of service

edit.
crm The term “consumer price index”” means the Consumer
price Index (all items—United States city average) published
monthly by the Bureau of Labor Statistics.

() CoorDINATION WitH OTHER BENEFIT-RELATED PROVISIONS.—
ysthing in this section shall be construed to limit benefits which
would otherwise be available to any individual, whether provided

snder the modified final judgment, under applicable law, or
ctherwise.

$£C.560. STUDY OF EMPLOYEE WELFARE BENEFIT PLANS.

{a} IN GENERAL.—The Secretary of the Treasury shall make a
#udy of the problems relating to the use of employee welfare benefit
1ans for the provision of benefits to current and retired employees.
tich study shall include a study of the need for participation,
westing, and funding standards.

{b) REPORT.—A report of the study conducted under subsection (a),
wgether with such recommendations for legislation as the Secretary

¢cems appropriate, shall be made to the Congress by not later than
February 1, 1985,

b <EC 561 LIMITATION ON ACCRUAL OF VACATION PAY.

{a) GENERAL RULE.—Paragraph (1) of section 463(a) (relating to
ucrval of vacation pay) is amended by striking out “‘and payable
¢ring” and inserting in lieu thereof “and expected to be paid

- daring”,

b) ErrecTIVE DATE.—The amendment made by subsection (a)

£ tailapply to taxable years beginning after March 31, 1984.

TITLE VI-TAX.EXEMPT BOND
PROVISIONS

Subtitle A-—Mortgage Subsidy Bonds

HC6IL 4. YEAR EXTENSION OF MORTGAGE SUBSIDY BOND AUTHORITY,

. GeneRrAL RULE.~—Subparagraph (B) of section 103A(cX1) (defin-
o qual’lﬁed mortgage bond) is amended by striking out “December
(j;laﬂlglllégach place it appears and inserting in lieu thereof “Decem-
- t 7”. .

’«‘ELSREPORTING’ Erc., REQUIREMENTS FOR MORTGCAGE Sussipy

(1) IN GENERAL.—Subsection (j) of section 103A (relating to
fther requirements) is amended by adding at the end thereof
the following new paragraphs:

“(3) INFORMATION REPORTING REQUIREMENT.~—

“(A) IN GENERAL.—An issue meets the requirements of
this subsection only if the issuer submits to the Secretary,
not later than the 15th day of the 2nd calendar month after
the close of the calendar quarter in which the issue is

'98 STAT. 901

26 USC 463.

26 USC 463 note.”

26 USC 103A.



issued (or such later tim !
Z‘gth respect to any portignaifﬂtjﬁes:t?fet;?ngiyslt)rfscribe , “(ii) an assessment of the compliance ot such govern-
ncerlr}(lir;gt}f:ilssue wgicé Jcontains—-— ' a statement ment}?l émit dfur}ilng the ;tare;e}(liing 1-year period preced-
g ame and address of the is ing the date of the repor with—

(ii) the date of the issue, the amoiuetr’ f { “(]) the statement of policy on qualified mortgage
proceeds of the issue, and the stated i nt of the lendable ! bonds and mortgage credit certificates that was set
and face amount of each obligatioi vfrr}]ut'e;e?t rate, term, forth in the previous report, if any, of an applicable

ich is part of the t elected representative of such governmental unit,
i

issue,
) “(iii) such information a . and
in or.der to determine whsett}?:rssefg}?t?ry may require “(11) the intent of Congress that State and local
requirements of this section and the sstue meets t-he \ governments are expected to use their authority to
proceeds of such issue have been mad ex' ent to which [ issue qualified mortgage bonds and mortgag?
m‘c‘<()'m)e indlx:]viduals', and e available to low- credit certificates to the greatest extent feasible
iv) such other inf i (taking into account prevailing interest rates and
“(éffqr}:lire. ormation as the Secretary may conditions in the housing market) to assist lower
XTENSION OF —_ income families to afford home ownership before
extension of time forTItI}\:g- ﬁl'Ii‘I}:: SFCmtary may grant an ! assisting higher income families.” b -
subparagraph (A) if there is reqsgno blany statement under (c) TREATMENT OF QUALIFIED VETERANS' MORTGAGE BONDS.—
L to file such statement in a timél faah‘e cause for the failure (1) Subparagraph (C) of section 103A(cX3) (defining qualified 26 USC 103A.
(4) §TATE CERTIFICATION REQUIRE\){,ENS on veterans' mortgage bond) is amended by striking out “subsec- '

“(A) IN GENERAL.—AnN issue m Ttsé— . tion (j)1)" and inserting in lieu thereof ''subsection (d), para-
this subsection only if, before t}fe s the requirements of graphs (1) and (3) of subsection (j), and subsection (o).
designated by State law (or, wh € 1ssue, a State official (2) Section 103A is amended by adding at the end thereof the .
official, the Governor) certif{es i eae there is no such State following new subsection:
regulations that the issu > 0 the manner prescribed by “(9) ADDITIONAL REQUIREMENTS FOR QUALIFIED VETERANS MORT-
tion (g). e meets the requirements of subsec- GAGE BONDS.— :

“(B) CERTIFICAT “(1) VETERANS TO WHOM FINANCING MAY BE PROVIDED.—AN
fication under Sué%grzggli”gﬂg)T%SECRE’I‘ARY.—'—Any certi- : obligation meets the requirements of this subsection only if
Secretary at the same timep h shall be submitted to the each mortgagor to whom financing is provided under the issue
such issue is submitted unéls the statement with respect to _ is a qualified veteran.
time as the Secretary may o p:}gagmph (3) or such other “(5) REQUIREMENT THAT STATE PROGRAM BE IN EFFECT BEFORE

“4C) SPECIAL RULE F}Ogrescn e. JUNE 22, 1984.—An issue maets the requirements of this subsec-
crries.—In the case of any co CC%I."STI‘TUTIONAL HOME RULE tion only if it is a general obligation of a State which issued
defined in subsection ( )(:)1)(Crls itutional home rule city (as qualified veterans' mortgage bonds before June 22, 1984.
paragraph (A) shall beg 0 4 ), the certification under sub- “(3) VOLUME LIMITATION. —

: of such city. made by the chief executive officer “(A) IN GENERAL.—AN issue meets the requirements of
*(5) POLICY STATEMENT.— this subsection only if the aggregate amount of bonds issued

“(A) IN' GENERAL '—An . pursuant thereto {(when added to the aggrega‘ge amount of
this subsection Onl); o issue meets the requirements of qualified \_'eterans’ mortgage bonds previously issued by the
of the governmental unit_e__appllcable elected representative State during the calendar year) does not exceed the State _

“(i) which is the iss veterans limit for such calendar year. o
“i1) on whose beh ﬁ.er' or _ ‘(B) STATE VETERANS LIMIT.—A State veterans limit for
has published (after a a blS'uCh issue was issued, any calendar year 1s the amount equal to—
public notice) a report dpu 1_% hearing following reasonable ) “(i) the aggregate amount of quahﬁgd veterans bonds
last day of the year pr es(c;n ed in Spr_aragraph (B) by the issued by such State during the period beginning on
is issued and & co Po?ce 1ﬁg the year in which such issue January 1, 1979, and ending on June 92, 1984 (not
the Secretary on opjg > such report has been submitted to }ncludmg the amount of any qualified veterans bond
. r before such last day. issued by such State during the calendar year (or por-

“(B) REPORT.—The re - . . .

g . t referred to i tion thereof) uch 4 for which the amount of
which is publish por : o in subparagraph (A) ion thereol) 1n § period for ich a

of the Bovernmental wnit shul inaade s ed Tepresentative Riytey so issied was the lonest) AHES ar years
after 1979 and before 1983 during which the State

“(i) a statement of the polici i

. A policies with -

:’:l}%{cgexel%pment, and low-income hotfsiipgecats;?s?qonuci issued qualified veterans bonds (determined by only
such governmental unit is to follow in iss:.ling *;1%1;13;; into account bonds issued on or before June 22,

quallf ed mort, age bo“ds and mor tgage Cledlt cer tlh (1) Q

term ‘qualified veteran’ means any veteran—

98 STAT. »
?02 98 STAT. 903




cy in’come tax assessments paid by them on
such dividends. Bishop v. Shaughnessy, D.C.
N.Y.1951, 95 F.Supp. 759, affirmed 195 F.2d
683. .

A husband may divide his income tax bur-
dens between himself and his wife by making
a valid gift of dividend-paying stock to wife
who thereafter becomes liable for taxes on the
income therefrom, and it is only essential that
a valid gift of the stock be actually made.
Hardymon v. Glenn, D.C.Xy.1944, 356
F.Supp. 269,

Where taxpayer made outright gifts of
stock to his wife and children prior to 1941,
and during January 1941 he caused the
donated stock and additional stock to be
transferred to himself purportedly as trustee
under parol trusts and in December 1941 he
executed in writing irrevocable trusts under

which he held all of the stock and retained -

discretionary power to use the income for the
support and maintenance of his daughter for
life and of his son during minority and the
principal of the trust for the son was payable
to him upon reaching majority and the assels
received in liquidation of the stock during
1942 were transferred during January 1943 10
a single family trust, donor was not taxable
on the income attributable to pre-1941 gifts,
Herberts v. C. L. R, 1948, 10 T.C. 1053,

Transfers of stock to members of family
group were not completed gifts and dividends
on stock were taxable to transferors, Ander-

son v. C. I R, 1945, 5 T.C. 443, affirmed -

164 F.2d 870.

176.

Sums paid from income from
property

Monthly sums payable to widow under set-
tlement of statutory claim against husband's
estate from income of irrevocable trust, or to
be paid by life beneficiary if trust income was
insufficient, constituted inheritance of income
from property not excludible from her income
under section 22(b)(3) [L.R.C.1939 (now this
section} ] or this section and not taxable to
beneficiary, since sums were required to be

§ 103.

.

paid and were paid from income from proper.
ty and not from property, which income wag
not currently distributable 10 son or paid i
discharge of his personal liability. Edwary,
v. C. L R, 1962, 37 T.C. 1107,

177, —— Time of disbursement or giving

Where stock was recorded in name of dece.

dent and special dividend check was issued 1o

decedent but was paid to administrators ang
deposited by them in estate account, and diyj.
dend was not disbursed by administrators un-
til after an order of final distribution and
agreement by parties upon a division of stock
had been made, the special dividend was not
paid to parties as income to them and wag
taxable as income of the estate. Dunlop v, ¢,
L R, C.C.A8, 1948, 165 F.2d 284,

" A gift of income, though made within the
tax year in which the income was earned and
received, does not relieve the person earning
the income and disposing of it by gift from
the payment of income tax thereon, Hellman
v. Glenn, D.C.Ky.1941, 36 F.Supp. 423,

178. Miscellancous gifts valid and

complete

Evidence established that gifts by taxpayer
of a portion of the sheep on his ranch to his
four minor children were valid and completed
gifts, so that taxpayer was not liable for in-
come tax on gain derived from property given
to the children. Visintainer v. C. I. R, CA.
10, 1951, 187 F.2d 519, certiorari denied 72
S.Ct. 85, 342 U.S. 858, 96 L. I:d. 646,

179.  Miscellaneous payments includable

Monthly payments 1o be made to a widow
from the estate of her deceased husband, re-
gardless of the availabilty of income, pursuant
10 a prenuptial agreement and will of the hus-
band, constitute a gift, bequest, or devise of
income from property within this section to
the extent that such payments were in fact
made out of income from the property held
by the estate. Townsend v. C. I. R, 1949, 12
T.C. 692, affirmed 18! F.2d 502, petition for
review dismissed 183 F.2d 191,

Interest on certain governmental obligations

(a) General rule.—Gross income does not include interest on—

(1) the obligations of a State, a Territory, or a possession of the Unit-
ed States, or any political subdivision of any of the foregoing, or of the

District of Columbia; and

(2) qualified scholarship funding bonds.
186

Lide

() Industrial development bonds.— .
(1) Subsection (a)}(1) or (2) not to apply.—Except asdot}he]r]\\gzalryl“-
vided in this subsection, any indust‘rml dcvelgpmcnt bon 821; ;
ed as an obligation not described in subsection (a)(1) or (2).

(2) Industrial development bond.—For purposes pf t?us section, the
term “industrial development bond” means any obligation—

(A) which is issued as part of an issu; all or a major p}ortlxoyfuf)('
the proceeds of which are to be used directly or .mchrect y ‘1‘1'1‘;“.){
trade or business carried on by any person who is not an exemp
person {(within the meaning of paragraph (3)), and

(B) the payment of the principal or inter'est on which (unde:r t}:(:
terms of such obligation or any underlying arrangement) is, i
whole or in major part— ‘

(i) secured by any interest in property used or to be usc:.'l in
a trade or business orin payments in respect of such property,
or ‘

(i) to be derived from payments in respect of pr?pc.:rty\, fl!‘
borrowed money, used or to be used in a trade or business,

(3) Exempt person.—For purposes of paragraph (2)(A), the term
“exempt person’’ means—
(A) a governmental unit, or

(B) an organization described in sectiop 501(c)(3) and e‘xempt
from tax under section 5S01(a) (but only \Vlt}_l respect to a trtlc‘i’e (3(11'
business carried on by such organizatioq which is not an unremtc.}
trade or business, determined by applying section 513(a) to suc1

———organization). , -
(4) Certain exempt activities.———Paragragh (1) shall nqtl?{)pll)i tof atr}l‘z
obligation which is issued as part of an issue substantially all o
proceéds of which are to be used to provide ‘ B .
(A} projects for residential rental property if at all times during

the qualified project period—

(i) 15 percent or more in the case of targeted area projects,
[ . e
(i) 20 percent or more in the case of any oth‘er project, of
/ the units in each project are to be occupied by individuals o

low or moderate income,
(B) sports facilities,
(C) convention or trade show facilities,

(D) airports, docks, wharves, mass commuting facilities, parkmgf
facilities, or storage or training facilities directly related to any o

the foregoing, o
(E) sewage or solid waste disposal facilities or facilities for the
local furnishing of electric energy or gas,
(F) air or water pollution control facilities,
187 .



