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' STOUT, O'HAGAN & O'HAGAN
' COUNSELLORS AT LAW

1411 HIGHWAY 35 NORTH
MONMOUTH COUNTY
OCEAN. NEW JERSEY 07712

(201) 531-2900

RICHARD W. STOUT (1917-1969)
WILLIAM J. O'HAGAN (1920-1967)
SIDNEY HERTZ (1935-1974)
RICHARD R. STOUT

WiLLiam J. O'HAGAN. JR.

ROBERT W. O'HAGAN

May 8, 1986

Mr. Robert Clark & Mr. David Morris
Monmouth County Planning Board

Hall of Records Annex

Freehold, New Jersey 07728

RE: Colts Neck - Abbatiello
Our File: CN-A(08)

Dear Bob & Dave,

ML0000080O

R ECEYVE
TSI~ T U111 2

BONMOU i1 COUNTY
. BLANNING BOARD

I think by nov you know that Judge Farren upheld the ordinances
adopted by the Township of Colts Neck such ordinances being con-

sistent with the Growth Management Guide.

Thinking that perhaps it would be of interesﬁ to you, I am for-
varding herevith a photocopy of the Judge’s Decision announced

from the Bench on April 29, 1986.

I thank each of you for testifying in the matter.

Thanking you, I am

AVéry truly yours,

Va4

ROBERT W. O’HAGAN
RWO/ls

encl.
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SUPERIOR COURT OF NEW JERSEY
- LAW DIVISION-MONMOUTH COUNTY
' DOCKET NO. 1-76679-84 P.W.

ANTHONY ABBATIELLO,

Plaintif?,

vs,

COLTS NECK BOARD OF
ADJUSTMENT,

Defendant .

- e wm e we wm wm e wm mm em M e es

| :
Transcript of Proceedings

JUDGE'S DECISION

~April 29, 1988
Frechold, New Jersey

HONORABLE MICHAEL D, FARREN, J.5.C,

APPEARANCES:

KERRY HIGGINS, FSQUIRE
Attorney for Plaintiff

ROBERT O'HAGAN,

ESQUIRE

Attorney for Defendant

JILL K. MIKRUT, C.S.R.
OFFICIAL COURT REPORTER
MONMOUTH COUNTY COURTHOUSE
FREEHOLD, NEW JERSEY 07728
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" aside the 1984 auendment to the Colts Neck

-2
THE COURT: This is in the matter ot
Mr. Abbatiello, et als, vs, the Township of
Colts Neck.
This is an action in lieu of prerogativ%

writ, wherein the plaintiffs seek to set

ZOning Ordinance as it affects their property
for the followiﬁq fensons.

Nuuber one, ‘The decision of the
prnship Committee in adopting the ordinance
was arbitrary, capricious,"nnd unreasonable,

Numhoer two. The State of New Jersey
has preempted the flield of farmland
preservation,

Number three. The zoning ordinance of
Colts Neck is tantamount to the acquisition of
land for public use withogt just compenation.

Nﬁmber four. The prdvislon of the
zonlnngrdinanco for the trénafer of developmen

crcdita is ultra vires.

Number five. The provision of the
zoning ordinance requiring the dedication of
lands for}agricultural purposes is ultra vires,

Plaintiffs also mllege that the

defendant violated the Civil Rights of the

.
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pl;intttfs and seeks danages.

Frou the testiumony it appea:s_cblts
Neck is situated near the centef of Monmouth
County and is 31,6 or 20,224 acres in total
land area. It is traversed by Route 18,
Highway 34 and County Roads 520 and 537.
It ia 1in closeAp;oxlhlty to the Garden State
Parkway to the east, Routes 9 and 79 to the

west, and Route 33 tg the south. According

" to the 1980 census, the population of Colts

Neck was 7,888, Up from 5,819 in 1970 and
2,177 in 1960. According to the Monmouth
County Growth Management Guide, dated October
of 1982, the medium.income in the Towmship
wvas $39,832, Theré are 2,087 dwelling units
in the town, representing 13 percent of the
Township's land map. The predominant land
use"is agriculture with over nine thousand
acres rqcaiviﬁg the faruland exception,

pursuant to statute.

The zoning ordinance of 1972 provided

“for the following dtstrlcts, which had the

corresponding acreage therein, A-1 Reasidentia
19,141 acres, A-~2 Residential, 459 acres.

A-3 Residential, 274 acres. B-Busineqs,
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278 acres. D-Light Industrial, 202 acres.

In 1984, this ordinance was amended to
'provida for tﬁe followtng districts and
corresponding acreage. A-1 Residential, 6,654
acres, A-2 neuidential, 515 acres. A-3
‘Residentinl, 274 acres. A-4 Residential,

165 acres. nN-llusiness, 248 acres., D-Light
Industfial, 25 acres, Agricultural Receiving
District, 252 acren, AG-pagricultural, 12,221
acres, |

~Prior to the 1984 ordinance, plaintiffs’
lands were in tho.A-l Remidontial “Zone, which
peruitted development of single family
residences on ono and two acre lots, With the
1984 amendument, plaintiffs' lands were rezoned
into the AG-Agricultural Distriét.

In thiy district, residential development
may be accomplished in three ways. One, ten
acre farm lotas (elither with regular street
frontage or as flag lots). Two, undea a density
concept of .2 unitsvper acre provided the
dwellings are piaced'on lots clustered to
55,000 square feet wl;h at least 657percent

of the'original farm dedicated to agriculture.

Three, under a density of .3 units per acre,

Y
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" agricultural soils and the industry of

5

where the entire original farm is dedicated
to agricultural use and the proposed units
are traﬁsferredbto and built on a tract in
the Agricultural Receiving District.

It is th position of the defendant
Township that the rezoning in the Agricultural
Zone was necessary to preserve agricultural
land and neCesARry BSpace,; prevent urban sprawl}
'proaerVu the remervoir P"d wvater shed.areas
and to reframe the ordiﬁancé in keeping with
the County CGrowth Mannéement Guide, the Stnto'
Grass Roots Rnport; the State Nevelopment
Guide, and the Tri-State Plan of New Jeraey,
New York, and Connecticut.

The intent of the design plans set
forth above was to add flexibility to the
ﬁumber of desmign options available so some
additional aevelopment can take place while
minimizing the impnct on agricultdral uses,

maximizing the preaetVation of prime

agriculture directing higher density developmen
awvay from the reservoir, encouraging the
conservation of energy, and maximizing

opportunity to use renewal energy sources.

.
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As 1 have indicated, the initial
question to bo decided is whether the action
of the Towmship of Colts Neck in auwending
the zoning ordinance was arbitrary, capricious
or unreasonable.

The zoning ordinances are presumed to
be reasonable, valiﬂ, aﬁd constitutional,
which presuuption continues until 1t is
proven that thuy‘uro arbitrary, capricious,

or unreasonable. Shell 011l Company v. The

Board of Adjustuwent of Hanover Township, 33

N.J. 403 (1962). liarvard Lnterprise, Inc,

V. The Board of Adjustwent of Madison Township,

56 N.J. 362 (1970).

Subject to the rule of reason, the type
of community to be achieved by zoning is
exclusively a uwatter for local legislation.

Newark Milk and Cream Company v. Pursippany-

Troy Hills Township, 47 N,J, Super 306 (L.D.

1957).

It is not the function of the Court to

revwrite or annul a particular zoning scheane

duly udopted by a governing body merely because
the Court would have done it differently or

because the preponderance of the weight of the"
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expert testimony adduced at trial is at variande
with,the local legislative judgment. If the
latter is at least debatable, it is to be |

sdstained. low and Arvow Manor, Inc. v, The

Town of West Orange, 63 N.J. 335 (1973).

A8 long as the municipal legislative
body's judgment establishing classification of
a district under a zoning ordinance is bnsedn
upon subsatantial fnctoré relevant to proper
zoning, that judgment must be sustained.

Rogert v. Washington Towship, 25 N.J. 57 (1957)

The zoning objgctive under our lay is
not neceaa;rily to encourage the most appropriat
use of one's property, but rather to consider
anong other things the character of the
district and its peculiar suitability for
particular uses and with a view towards.
conserving the vilue of property and encouragin#

the most appropriate use of the land throughout

the municipality., Cable Close Farm v, The»

Board of Adjustment of Middletown Township,

10 N,J. 442, 452-453 (;952).  Bow and Arrow

Manor v. The Town of West Orange, supra, at

3468 (1973).

It has also been said that the essence
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of zonipg is a torritorial decigion in
consonance with the character of the land
and structures and peculiar suitability for :
particular usosvwith & pgeneral uniformity of
restraints and uses within a division or

classification. Ropert va. Washington Townshi

Supra, at 6l.

In support of ita allegation, the
plaintiff introduced the teutimdny of four
plaintiff property owners, two planners, and
a realto;.

The initial witnoesa, Mr. Flock,
testified that he has heen a resident of Colts
Neck for sixty-one jegrs and was engaged in
farming 386 acres where his products were
potatoes, milk, and grain. The farming
oparations have been croppabie over the last

five years and he has been able to make

certnin capital improvements to his farming

opaeration over the last ten years without the
neceasity of a umortgage. He noted that there
hgd'been a loss of truck, dairy, and potito
fgrmérs over this period of time, but that
horse farms had replaced iost of them and they

now flourish. In January 1986, Mr. Flock sold

-
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.under the following terms., 1If one acre zoning

advantage in horse farming because of the

a 136 acre tract previously used as a farm

i allowed, $25,000 per acre. If two acre
zoning i permitted, $22,000 per acre. And
if the zoning remains unchanged, $18,000 per
acre.

Mr. Abbatiello testified following Mr.
Flock. He testified that he has lived in
Colts Nock since 1946 and presently farums
one ﬁundred acres , with an additional ten
acres for his residence. He owns twenty-four
horses and keebs eight on his farm. In
addition, he rﬁises crops wvhich were protitnblg
in 1985. Mr. Abbatiello stated it is difficult{
to farm ten acres because of the difficulty in

maneuvering a combine but finds a distinct

close proximity to the race tracks. In fict,
he added thg horse pOpulattén in Colts Neck

had increased over the last ten jenrs to the
point fhere Colts-ﬂeck is the center of the

horse industry in Monmouth County. He added
that he has made substantial capitil 1#proVeneu
to his property despite a ‘problem in getting

help. He recently received offers to purchase.

Py
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his property for a price of $22,000 per acre.
However, he would like to get $30,000 per
ncre for the sale., He characterized his farm
as successful,

Mxr. DifFedele testified he had lived

in Colts Neck since 1953 and owns a truck

farm of 109 acres, employing twenty-seven

people seasonally, which has been profitable

for him ovaer the Jast five years. In bis
npintoﬁ, ten acres 3s not enough to survive
on,

The last plaintiff property owner to
testify was David Barcley. lle was born in
Coltas Neck in 1949 and owms 90 acres of

orchard lands, renting an additional twenty

acres. Most of his products are sold to

Delicious Orchards, Although his farm has
been profitable over the last five years, he

sustained a retail loss in 1985. In his

opinion, he could not operate on a ten acre

parcel. | '

Next, the plaintiffs produced James

Casey, a realtor. Mr. Casey did a study on
the effects of the 1984 zoning ordinance onm

a uarketability and land values in Colts Neck. .
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In his opinion, the ordinance md no impact
or little iupact on the above and in some
instances lowered the market value 25 to 35
percent, requiring éome landowners to reduce'
their sales price 23 to 35 percent to be
competitive. He.admitted he dld‘not coﬁstder
the concomintant reduction in development
costs by the ude of clqster zoning nor the
corresponding costs of lmproveaent in smaller
lot subdivision and thoir effect on 1lot
values,

John Chadﬁick, a professional planner,
testified for the plaintiffs thﬁt the 1984
zoning ordinance does not preserve agriculture,
does not protect thec reservoir, and is not
rational nor logical, He added that 1tvis
sound planning to channel devélopment where
there is existing vater and sewer and the
preservation of agriculture is a worthy goal.
He further added that Colts Neck 1s in a
limited growth area under the County Growth
Management Guidé and is 1n.compliance with the
exception of the Mt. lLaurel Zone and alsp
couplies with the Tri-State ?Iin.

The next planner was John Ritter.
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Mr, Ritter was of tho opinion that ten acre
zoning did not preserve farms and was wasteful
It did not prevent sprawl and does little to
produce road problems. In his opinion, the
only basis for such zontrig im to lower density,
He felt Colts Neck conformed to the County
Culde and tha Tri-State PPlan, but these two
plans are not rational for Colts Neck, 1In
touching oh the Am‘tculturai Receiving Dtsfrlct,
Mr, Ritter opined that this digtrict has no
other use other than to receive credits, le
stated 1f you can't find credits to transfer
you cannot develop and that thex‘e‘vns‘ not
enough land in the Receiving District to butl.d
all credits that could he received from the
Agricultural District. lie added that there
could be no construction in the district
without water and s ewer and tnit none exist,

| In support of the ordinance, the
defense presented John hiacerakl,- the constructipr
and building official and building inspector of
Colts Neck.. He teatified that since 1972, |
502,000 square feet of farm, stables, stalls,
et cetera, have been 'coustruéte_d in the

Tomship, and lb‘uhorsé stalls have been




sohw 1048

PENGAD O BATONSE S aroes

9
10
11
12
13

14

16
17

18

19

20

21

22

23

24

25

County, the Board is mcécking to preserve the

13

comatructerd Iin that period of tiume.

rohert Clark, the Director of the
County Planning Board, next testlfied4that
the County Crowth Management Cuide was seven
years in the oaking and is similar to »
1ocal masster plan, e nninted‘ﬂut that the
aln of the Coanty Plaming Board is to cﬁannel
thé‘grnwth in Monmouth County to two group
corrfdors., That {4 the coastal ond Resste 9,
for which there ta room for 1.3 million people,
which 18 unore than double the present
population of Monmouth County. In between

these corridors and the wvestern sector of the

agricultural land and other ervironmentally
sensitive areas, Colts Neck is located in

thies limited growth aroen. Tn his opinion, the

Colts Neck Mnatﬂr P1an and Zoning Ordinance
neet the Gxowth Managoement Guide pronOSQIa.
Next, Mr. Morris, a licensed planner,
testified that the budget of Monmouth Coﬁnty
contains 811,700,000 to purchase developnent
rights on agricultural lands in the County.
The Chairman of the Colts Neck Planninﬁz

Board, Mr. Sessler, testified that the goal of.



. 1ome :0as

" pENGAD <O . EATONAE. .2 07002

w

9

10

16

17

18

19

20

21

22

23

24

25

14

the 1984 Zonline Ordinance was £o protect and
preserva ngrlrulturnl lands and the reservolr
and to hrine the ordinance in line with thé
Pounty-rnlﬁﬁ and State plans, lle adAded that
there had bheon three applications in the

AC Zome foo development since the enactment
of the 1984 zonine anmendment,

Kenneth Valker, Jr., as real estate
sppraisaer, contitdered the ceffect of the 1984
7zoning Ordinance on narket values in the
Townsahip nnd}connluded that 9ar ntill narket
activity in the AC Agricultural Zone with
rome reduction ih.vnlue. He placed this
reduction at hetween iﬂ.d percent and 18.6
percent, depanding on the sizo of thoe parcel,

Tt was teastified fo by Ceorge Handzo
that a Citizens' Advisory Committee was
inatrumental in the formulation of the 1984
72oning Ordtnannp Amendment, whose meetinps
wera private, no notes were kept, bhut two
formal presentations were made to the Township
Committee.

»Roﬁeo Cascaes, the Clerk of Freehold
Township, testified thatvthere had been no

ﬁpplichtlona to that Township'for the exten31¢
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of water or sewer to Colts Weck.

vhe Coltﬁ Neck planner, *11ltan Qpeale,
_JrQ, tentified that Colts Neck is fourth in
farmland in the Monumouth/Ocear Reglon and is
smaller thaﬁ the firat three. <Since 1972,
farus occupy 12 to 4R percent of olts Weck
and 1 the Cavle Naval Aumnnitfon Beee is
exelnded, the figure x‘!‘w-n ta vy percant.
~he averarge overall t.c)y:m dJenaitye s zi.!j acres
per unit, 61' .15 dwnlling units ‘pnr acre,
e added that the average Aize farw in the
AG District in Colts Neck 1R 44 ucres, Mr,
Queale testified that the 1684 Zoning Ordinancq
addressed the following. One, County-nrdwth
Mnnnnement_ﬂu{dc. Two, the State Nevelopment
Cuide Plan. Three, the Tri-state Plan, Four,
an interest in preserving ggrlcultural lands.

Tive, Judge lane's dccistion in Orgo Farms vs,

Colts Neck, requiring rezoning. ix, Judge

Serpenfelli's decision mandating Mt. l@urel
housing in Colts Neck. In his opinton, the
Colts Neck Master Plan and Zoning Ordinance
stop suburban sprawl, avoid extension of
intra-structure, reduce impact on existing

agriculture, preSerVe dgricultdre. allow design
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16
compatible with housing and farming, aid in

regional growth. They comply with Mt. Laurel.
And they are consistent wifh the County and

State plan., He admitted that there was a flaw
in the Agricultural Recelving District. Thnf_

fa, you cannot develop without a transfer

credit, e advised the intent was to include
thls bistirict In the Apricultural Zome and
he would recomwnemd n change in the ordinance

T to effectuste this,

The Monmouth t'ounty Growth Management
Culde, dgtcd'ﬁctober 1982, which was introduced
into evidencu, provides in part: “Agriculture/
Conservation areca3, renerally coincide with the
limited growth nreas designated on the Growth
Management Cuide Map. Those areas consist
privarily of furalands and woodlands and are
fmportant for wildlife as well as agriculture.
Residential growth shiould be channeled to those
areasvdeslgnated as town centers, town
dev elopment areas, and villages. Agriculture/

Conservation areas could be protected by

innovative land consérvation techniques, such

as agricultural clustering and/or‘dtstridtlns.

density transfers, aﬁd purchase of developqent
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17
easements. V¥hile traditionally large lot
zoning can be wied to support these techniques,
by_contruliing overall density, it has been
lurgely lneffective us a deterrent to rural

developuent whien used alone.”" Monmouth County

Crowth lunagewent Guide, October 1982, Section

H.4.0, Page 4.

In tey, YU, Lhe New Jersey Departument.
uf Cotttaur ity Alradrs found that fnrmlnnds‘
Jocatud ir suburbanizing areas is under'great
pressure four devolopuent because land values
and tax rates rise with increasing development.
The Farmland Asscssment Act of 1964 has
aoderated some of the tax pressure 6n faraing
by reducing tux costs., This program, however,
is not cftective in long-term preservation,
Farwm propexrties are frequently sold when
developaent pressures have become intense and
the value of land has risen significantly.

Additional sethods of farmland preservation

. need to be developed as current techniques are

cf limited utility in developing areas. State

Developuent Guide Plan, May, 1980, Page 89.

From the aforesaid evidence, this Court

finds farming is the predominant use in Colts
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Cjudieclal notice of the fact that Colts Neck

18
Neck and 18 a protitable'business. There has
heen a tranuitton over the past ten years to
horsc farmlnk. a lthough food and fiber are
still viable endeavors. The reasons for this
transitidn appear Lo Le the unavailability of
helpand the close proximity of Colts Neck to

the YTocal race Lracks.  This Court can take

i within Jdeliving distance of Monuwouth Park,
Frechold Kaceway, the Meadowlands, Carden
State Park, hfladelphia Park, Yonkers Raceiny,
Belmont, and othors., It has also been
established that the former plnintiffs who
testified wade aubﬂtuntiul capttnl 1nprovementJ
to their farmi over the last five years, furthe
evidencing a viable business in farming. Both
sides introduced testiuony that rezoniné has
causoed a lown in property value and this Court
finds that a woderat: loss has occurred. This
i3 algo borne out by the terms of the Flock
sale.  Under present zoning, $18,000 per icré.
Two acre zoning, $22,000 per acre. One acre

zoning,'$25,000 per acre.

1

I further find that it is sound'pllnning

to channel development where there is existing .
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19
intra-structure and that the preservation of
agricultural lands is a worthwhile goal.

In nddition, I find that Cﬁlﬁs Neck 18
in a llwited growth area under the County
Growth Management Cuide. And that it's Master
Plan and Zoning Ordinance comply with the
County, rate, and Tri-State plans, with the
oxception of the Wi, >lnu1‘e1 Zone.

T further find from all the evidence
that the Apriculture Zo0nes preserve ngrlculturi
and prot;ct redervolr nnd water shed, will
1imit suburban agriculture and will reduce
fapact 6n existing agriculture, avoid the
existence of intra-structure, provide the
compatibility hetweaen housing and farming,:
and is in conformity between the County and
State and Tri-5tate plans.

I don't nccept the testimony of
plaintiffs® planners, that ten acre zoning is
wastqful, illogical, nnd will not protect
agricultdral lands and the reservoir. There.
was nb basis for this opinion. As Judge Lane

stated in Orgo Farms v. the Township of Colts

Neck, Superior Court of New "Jersey, law

Division, Docket No. L-3299-78 PW, July 3, 197.4.
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Page 9, "If the tﬁwn truly wanted to protect
agriculture, it would 7one a portion of the
land for no Jeus than five acres."A This,
Colts Neck ha4 done, and as it was condemned
for having tvo acre zoning in Orgo Faras, so
too, it i3 comdeuncd for having ten acre
zoning in {his pavti~ular case.
| Aceovdinnly ) T find the establishment
of the agricaltaral Nidtrict in the 1984 |
7oning Ordlnancé was not arbitrary, capricious,
or anensonnh¥u, bt was foundgd upon sound
planning principles and 18 in conformity with
the Couﬁty. State, nnd Tri-State plans,

The second issuc raised by the plaintirf
in that the State of New Jersey has preempted

the field of farmland preservation.

When a Stute statute has preempted a

- field by supplying A complete system_dr law on

a subject, an ordinancn dealing with the same

subject 1is votd.‘ Ringley va, Parsippany-Troy

Hills Township, 55 N.J, 348 (1971) (State

Regulation of Solid Wnnte Disposal). Summer vs

Teaneck, 53 N.J. 548 (1969) (Ordinance Designed

to Prevent Blockbustin(;). Magalefsky vs. Shoem

50 N.J. 388 (1967) (Licensing of Real Estate
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Brokers).

_A legiélative attempt to preempt.tﬁe
field need not be expressly stated,. Whére a
legislative enactment eithervexpreasly or
impliedly is intended to be exclusive in the

field, preemption will be found. Borden State

Farms, Inc. vs. Mayor Louis Boy, II, 70 N.J,

439, 450 (1978),

ffowever, Article IV, Section 7, Paragra

11 of fhe New Jersey Constitution mandates

a 1tberil construction of legislation in favor
of local authority. Therefore, a legislative

intent to supersede local powers must clearly

be present. Kennedy vs. The City of Newark,

29 N.J. 178, 187 (1959).
As explained by former Chief Justice
Weintraub, 'The ultimate question is whether

upon a survey of all the interests involved

in the subject, it can be said with confidence

that the Legislature intended to immobilize
the municipalities from dealing with local

aspects otherwige within their power to act."”

Summer vs. Teaneck, Supra, 53 N.J, at 533,

The New J,rsey Supreme Court has

“established a three-bart analysis for
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deternining the propfiety of an exercise of
legislative authority by municibality. The
firﬁt_questlonris whether the Stute-Constitutf?n
prohibits delegation of municipal power on a
particular subject because of the need for
uniformity of regulation throughout the State.
The second question is whether the Legislature
has in fact done so. And IastLy, whether any

delegation of power to municipalities has

‘been preénpted by other State statutes dealing

with the same subject matter. Dome Realty,

Inc, va, Patterson, 83 N.J. 212, 225~226 (1980)
Plaintiffs contend thai the Farmland
Assessment Act, the Right to Farm Act, and
the Agricultural Retention and Development Act,
together with the Grass Roots Study, evidgnce
a legislative intent ﬁo hreempt; This Court
does not agree, and in fact, the 6pposite’1s
true. Ad previously stated, N.J.S.A. 40:55D-2
statés that the intent and purpose of the
Municipal Land Use Act i8 to provide sufficient
space in appropriate locations for agricultural

lands. See also Kinnelon vs. South Gate

Associates, 172 N.J. Super 216 (App. Div. 1980)

It is obvious that the Legislature
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intended to leave to the various municipalitieT
the power to zone agricultural lands. This

Colts Neck has'done. And properly so.
| The next point raised by the plaintiffs
is that thec zoning ordinance of Colts Neck
is tantamount to the acquisition of land for
phblic use without just compensat iomn.
Private property may not be taken for
public use without just compensation. ﬁng

Jersey Constitution, Article ILVPage 20,

A taking may as well occur indirectly

power. Morris County Land Improvement Co.

ve, Parsippany Troy-Hills Townaship, 40 N.J.

539, 554 (1963).

That a restraint againast all use is
confiscatory and beyond police power and
statutory authorization is too apparent to
require discussion. The same result ordinarilﬂ

follows where the ordinance so rest:tcts the

utilized for any reasonable purpose or when

the only permitted uses are those to which the

" property 1s not adapted or which are economical

infeinible. Morris County land Improvement Co.
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Vs, ﬁnrsippany Troy-uillsrTownship, 40 N.J.
at 557. |

jIn the 1n5tan£ cﬁse, the lands of the
plaintiffs have been zoned agricultural, This
land has historically been utilized for such
gndvin fact, is a profitable use as testified
to by the plaintiff property owners. Certainly
it can;ot be said that this property has been
zoned into inutility and contrary to the

dictates of Morris County Land Improvement

Company, Supra.

- The ﬁoxt point raised by thé plaintiffs
;s ihnt the zoning ordinance provision far the
transfer of development rights 1is illegal nnd.
void. That portion of the ordinance of which
plaintiffs copplain states as follows:
"Except for development in that portion of the
AG District, identified as the Agricultural
Recelving Diutrict, the development of
residences shall be based on one of the
followipg three choiges. At a density of

.3 residential units per acre (3.33 acres per

i home), the residential development rights may

be transferred to another property owner in

the Agricultural Receiving District if the
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1 transfer or property be ded{cated to
2 : agricultural use."
3 The testiuony in this case indicates
1 that no propé;ty owner inrthe Agricultural
5. Receiving District may develop his property
6 without the benefit of a development credit.
7 Additionally, there is insufficient land in
8 this district to accoumodate all development
9 credits that could he transferred from the
. '“i Agriculfure District. Conceivably the property
Z 1 of an owner in the Receiving District who cannét
g 12 obtain a developuent credit is zoned into
; 13 oblivion. This the law cannot condone.
1. It 18 the opinion of this Court that
2 15 this 18 the emsence of arbtfrnry,vcapricIOua,
: 16 and unre-sonable‘conduct, albeit it was done
17 according to Mr, Queale ns an oversight. |
18 IﬁC;bntex Homes of New Jersoy, Inc,
19 va, the Mayor &:Counctl 0of the Township of
20 »Eaat Windsor, Superior Court of New Jersey,
\ 2l Appellate Division, Docket No. A-5144-82-T.1.,
22 decided April 13th, 1984, the Appellate |
23 Division struck down a similar concept, stating
24 "...thq uses permitted 1ﬁ the R.E.A.P. (the
_25 Recelving Zone)-nre made to depend upon the
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entirely fortuitous circumstances of whether
landowners in the AG Zone are willing to
relinqulﬁh'their developmeht rights and én
the poasibtli;y that prospective developers
and farwoland owners will arrive at a selling
price agreeahble to both. Thus, the owners
of the property in one zone nre'entitled to
deteruine the extent and developuent which
way take place in another."

So too, in the instant case.

A3 previously stated, no development
can take place in the Receiving District vithouL
a development credif. This 48 not a concept
provided t@r in the Municipal Land Use law
and it is firmly settled that municipalities
have no power to zone except as delegated to

them by the Legislature. Taxpayers Association

of Waymouth Township va., Waymouth Township,

71 N.J. 249, 263 (1976).

Accordingly, thos;-seCtions of the
ordinance préviding for the development under
the theory of traﬁstar development credits and
establishing the.Agriculturgl Receiving
District will be stricken. Until the Towhahi§

has had the opportunity to resume the
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Agricultural Recelving District, the zoning

~ ordinance in effect prior to that amendment .

is to govern. See Grand land Corporation vs.

The Towmship of Bethlehem, 196 N.J, Super,

547, 553 (App. Div, 198;).

The next point raised by the pluintiffa
i that the zoning ordinance requirements of
dedication of land for agricultural purposes
1a ultra vires and void. Plaintiffs attack
Section 707.2(F)4(B)N(C), which authorized
development by clustér for trnnsfqr of
development creditn on the grounds that each
proviso requiroes the dedication of prbperty
for agricultural purposes.

Thie’§ery same issue was recently

declided in Grand Land Company vs, The Township

of Bethlehem, Supra.

In that case, "For each one and one-hal:
acre building lot in the A-25 Zone, at least
twenty-five or more acres of land devoted to
faraning or agricultural use shall remain."
| | In striking ﬁown-this provisioa, the
Court stated at page 552, “That zoning
restriction is palpably indefensible and

without authority in the Municipal land Use la
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or dccisional law, in this State, a municipali
is barred from conditioning subdivision
ipprdvnl upon an 1n§oluntary'resérvatton.of

land within a subdivision for a public purpose

such as a Achool or park." Middletown

Propertiea, Inc. vs. Madison Township, 68 N .J,

Super 197, 210 (1..D. 1961), Aff'd at Page 78

N.J. Super, 471 (App. Div. 1983).

A foitinrl in our view, subdivision
approval for residential building lot may not
be conditioned upon reservation of adjoining
or nearby land for a private house. As in
the A-25 Zone under challenge befére us,
précluding any other use permitted by ordinanc

or it appears by variance., WN.J.S,A. 40:55D-70

‘"We conclude that the restricti on on residentli

use in the A-25 Zone is8 invalid zoning beyond
the powers delegated to the municipalities
under the Municipal land Use law."

For the reasons set forth in Grand Land

Company, so too must Section 707.2(?)4(B)N(C)1

be stricken as ultra vires and void. |
Iastly, the plaintlffs contend that the

defendanta violated their Civil Rights.

Section 1983 of Title 42 of the United States

’
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"ode, stats "Every person who under coior
of any.ntatutn, brdlnance, regulation,
cﬁstbm'nr uvasasge of any State or ferritdry'
uubJects or causes to he subjected any citizen
of the United Statesd or other person within
the juriasdiction thereof Lo the deprivation
of any riphts, privileges, or duumuntties
secured hy the Constitution and laws, shall
be liable to the parties tnjured in an nction
at law, sutt in cquity, or other proper
proceeding for redress, "

Thero s no evidenee before this Court
that the defendant Colts Neck deprived the
plaintiffs of their Civil Rights pursuant to
the aforesald atatute.

Additionally, tho plaintiffs failed to
catablisth cognizable damages as a result of the
rlleged violation, Since the adoption of the
1984 zoning nmendment, the property continued“
in agricultural use¢, clearly a reasonable use,

to which it was adopted and which was not

econodlcnlly infeasible, Grand land Company vs

Towmship of Bethlehem, Supra, at Page 532,

In summary, this Court finds that the-
creation of the ten acre Agricultural Zone was

3
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legal, !{0~;aev::1~, the cluster voming requiring
Innds be dedtcatoed for apricultural purpos ea
and the tr:mnfr?r dovolopment credit concept
with stmi]n_r dedicat fon rcaciuin-mun':.q was
contrary to law of this State and must be
stxyicken,

Mr. O'flaran, yon will subuait an order
in conformity «ith the terwa of thﬁ; apinina,

MR, O'HACAM . Thanl yon,

(Conclusion of procceedinges.)
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I, JILL K. MIKRUT, » Cortified Shorthand
Reporter ‘nn«l» Notary Mubliec of Lhe State of New
Jersey, do hereby certify that the foregoing is
a true and accurate ﬁrunﬂcript 6! the prOCeedings
a8 taken hy me at the tiue, plnce, and on the date

hareinbefore set rdrth.

"
1.

il M e

IT{T K. MIKRUT, C.S.R,
OFFICIAL COURT REPORTER




