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STATEMENT OF THE CASE

After the New Jersey Supreme Court's reversal and

'ﬁremand of Urban League of Greater New’Brunswick v. Borough

of Carterel in Mount Laurel II, see Southern Burlington'

County‘N.A.A.C.P. v. Mount Laurel Township (Mount Laurel I1).,

92 N.J. 158 (1983), rev'g, 170 N.J. super . 161 (pp. Div. 1979),

" the defendant Cranbury TOWnShlP adopted a rev1sed zonlng

ord;nance,on July 25,;1983. ‘Thereafter, various landowners

~ and developers brought a'series-of actions against Cranbury

w

’TOWnShip, seeklng to 1nvalldate the rev1sed ordlnance on

’ Mount Laurel grounds.t Four of these landowners and developers

f_;also sought a bullder s remedy, namely, Garfield & Co.,

oerlnskl, Cranbury Land Co. and Toll Brothers.

These actlons were consolldated for trlal w1th the

kremand in Urban League of Greater New Brunsw1ck v. Borough

‘arteret In a Letter Op n‘lssued on July 27 1984,

'the Honorable Eugene D. Serpentelll, J.S. C., determined .
Cranbury Township's fair share obllgatlon to be 816 unlts ”

"of lower income hou51ng, representlng 116 indigenous and

surplus present need units and 700 prospectlve need unlts

for the decade of 1980 to 1990. Because counsel for Cranbury

Township had previously stipulated that its revised ordinance

did not provide a realistic opportunity for the satisfaction

of the municipalities' fair share of lower income housing,

- the court further held that the township's'land use regulations

were invalid under Mount Laurel II <guidelines. It therefore
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ordered Cranbury TOWnShlp to revise its land use regulations

-w1th1n 90 days to comply w1th Mount Laurel II.:vThe court

" also appointed a master, Phlllp_B. Caton, to assist the
townshlp in the reVLSlon process. |
The court. expressly reserved the questlon of the
| Jtrlght to a bullder S remedy untll the compllance hearlng
"to be held after the completlon of the’ reVLSlon process.
'The master was dlrected to report +to the court concernlng
the SUltablllty of each plalntlff bullder s 31te for ESEEE

b

Laurel constructlon.‘ In addltlon, w1th respect to the issue

of prlorlty of bullder s remedles, Mr. Caton was dlrected

vfrom a plannlng standPOLnt, as

,/to the relatlve sultablllty of each site.

. The court subsequently granted Cranbury Townshlp

.ftwo?extenSLOns——thvwflrst to December 7 1984 and the second.

‘fhto December 21, 1984-to complete the rev1sxon of 1ts ‘land
B uSe regulation. In late December 1984, the townshlp adopted '

.and filed w1th the court 1ts Mount Laurel 11 Compllance

Proqram, thereby complet;ng the revision process. In April
1985 the court—appointed master filed his report retiewing
'the substance of the Townshlp s Compllance Program and evaluatlng
the SUltablllty of the sites proposed by the builder-plaintiffs .
for a builder's remedy.

This.fall, the court will hold a compliance

hearing to determine whether Cranbury Township's revised



zoning ordinance complies with Mount Laurel principles and

to consider thé.propriety of awarding one or more of the

‘builder-plaintiffs a builder's remedy. This brief is filed
:inxanticipatibn of this hearing in suppbrt of the legal

“proposition that, ordinarily, only one builder's remedy

should be granted‘in a municipality whose zoning ordinance o

is:found to violate Mount Laurel IT principles, particularly

- where the sites proposed by multlple bullder—plalntlffs

for bullders"remedles are scattered “throughout the municipality.




- S'T’ATEMENT OF FACTS

k As part of hlS report, the master, Philip B. Caton,

_has ranked -the plalntlff bullders 51tes in order of_relatlve
suitability of development as follows: (1) site # 1, Garfield

& Company, (2) Site # 6, erlnsky, (3) Slte 9, Cranbury

'dLend Company, and (4) Slte $ 7, Toll Brothers. Cranbury

Townshlp S Mount Laurel II Complrance Program Rev1ew And

B Recommendatlons at 29 (Aprll 1985) of these ‘four proposed
| developments, the master has recommended that the flrst

and second*

ank d 31tes be granted a burlder S remedy, whlle

A-vtrejectlng the third and fourth ranked pr03ects as not meetlng

yount Laurel:II standard of plannlng and env1ronmental
'*ﬂﬁsultablllty.,lld;“ |

_ Taklng the 51tes 1n reverse order of sultablllty,

.’ﬁ,

: oqIToll Brothers' 51te

’maior 1ntru51on lnto the Townshlp S farmland preservatlon

area." Id. at 34.; Development on this parcel would be |
,an."lsland surrounded by farmland " thereby undermlnlng ft;-

"the v1ab111ty of farmlng the surroundlng lands " Id. Moreover,
appr021mately half of Site 7 is within the State Development
Gulde Plan s;(SDGP s) lelted Growth Area, while the entire

‘gite lies Within the'area'recommended for agriculture in

the Middlexex County Land Use Plan—2000. The master thHérsfore

concluded that development of Site 7 would "induce conversion

of other active farmland in the SDGP Limited Growth Area and



threaten the continuity of the Township’'s agriculture retention

district.” Id. Because Toll Brothers' proposed development. -

_would be a "classic sprawl development” which the SDGP is

designed to discourage, it 'is "clearly contrary to sound

land use planning,"'thereby disgualifying Toll Brothers

from obtaining a‘builder's remedy under Mount Laurel IT

crlterla. Id. .

Similarly, the master also found that development

- .of Cranbury Land Company s Site # 9 for 680 hou51ng units
hialso would constltute a major 1ntru510n Ainto the [Townshlp s
rfarmland preservatlon] ‘district.” Id..at-33. »Because the

lfj.;;development would be 1ncompat1ble w1th the abuttlng SLngle

’famlly home subd1v1510n and of the four tracts in questlon,

ls the most remote from the publlc water and sewer system>

-

‘ln Cranbury,_the master also characterlzed development.of

| ;Slte 9 "as a'perpetuatlon of.Sprawl “f Id.~A o

’ Wlth respect to erlnsky S proposed development of

’-l 152 unlts of hou51ng on Slte # 6 at a proposed den31ty

of 8 dwelllng unlts per acre, the master concluded that -

.development of Site ¥ 6 at that den51ty "would be entlrely

out of scale and inappropriate cons1der1ng the likely 1mpect '

‘on‘theycranbury historic district." Id. at 31. In addition,

this development would be incompatible with the active farming

uses immediately to the west of Site 6, thereby "undermin[ing]

‘the Township's farmland retention efforts." Id. WNevertheless,

the master concluded that development at a moderate density
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‘of.four to five units ‘per acre within the southeast portion

of Slte & "would be acceptable," as the resultlng development
iof 300 units would-"no 1onger [be] overwhelmlng to the village.”™
;gL' He recommended the grant of a bullder'" remedy for
thls mOdlflEd development plan. | |

Flnally, as for the Garfleld tract (Site # l),»the

,'maeter recommended the grant of a bullder S remedy to Garfleld.

However, the master p01nted out that Garfield's requested‘
den51ty of 9.2 dwelllng unlts per acre would result in a

1.development of 2000 housrng unlts, thereby doubllng the -

’v1llage s populatlon.d He therefore recommended development

‘n Slte 1 at a Iower den51ty ast"preferable on terms of
hsustalnlng a sense of balance within the village." 1d. at 30.

L The townshlp essentlally agrees w1th all of the recom—

"dmendatlons gof - except that 1t dlsagrees that

' even a llmlted bullder s remedy should be granted for developmenti
of the erlnsky tract (Slte #6) as any such development '
"would tend to exert unwanted development pressures on adjacent

'farmland." Mount Laurel 1T Compllance Program for Cranbury

Township, New Jersey at 33 (December 1984). On the other -
hand, the Townehip does agree that a builder;s remedy ehould
bekgranted‘éarfield on Site #1, since that site is located
entirely within the Township's PD-HD Planned Development -
High Denslty,Zone, and development on that site would "create

a dense, compact settlement pattern which provides realistic



b

opportunities for jobs, housing, public transit, and the

logical extension of utilities." Id.-
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ARGUMENT

"AWARDING MULTIPLE BUILDER'S REMEDIES IN
CRANBURY TOWNSHIP IS UNNECESSARY TO ACHIEVE

" THAT REMEDY'S PRIMARY PURPOSES, AND WILL
EFFECTIVELY DELEGATE THE FUNCTION OF RE-

° ZONING THE TOWNSHIP TO ACHIEVE COMPLIANCE
WITH MOUNT LAUREL TO PRIVATE DEVELOPERS
CONTRARY TO SOUND PLANNING PRINCIPLES, WHILE
UNDULY INCREASING THE ALREADY SUBSTANTIAL
JUDICIAL AND ADMINISTRATIVE BURDENS OF OVER~

- SEEING THE PROJECT OF EACH DEVELOPER AWARDED

"A BUILDER'S REMEDY. THUS, AS A GENERAL RULE, .

. ONLY ONE BUILDER'S _REMEDY SHOULD BE AWARDED °
PER MUNICIPALITY, ESPECIALLY WHERE THE
PLAINTIFF DEVELOPERS' SITES ARE SCATTERED
THROUGHOUT THE MUNICIPALITY

{In Southern Burllngton County N.A.A.C.P. V. Townsh_g

of Mount Laurel (Mount Leurel II),»92 N. J 158 (1983), the New

‘7iQ§Jersey Supreme Court held that where a developer succeeds in

‘Mount Laurel lltlgatlon and proposes a progect whlch provzdes

;dremedy should be g'an

a substantlal amount of lower income houSIng, a builder's

unlesskthe mun101pa11ty establlshes

5that because of env1ronmental or other substantlal plannlng

concerns, the developer s prOJect is clearly contrary to sound
land use plannlng -Id at 279 80. However, ‘the supreme court

dld not address whether, or under what c1rcumstances, more than

 one bullder s remedy should be granted in the same mun101pallty.

The townshlp submlts that awardlng more than one developer a
bullder s remedy in the same mun1c1pa11ty is unnecessary to-
achieve that remedy's underlying purposes. Those purposes are

to provide an incentive to builders to challenge exclusionary
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zoning ordinances and to ensure that at least some lower

income housing. is actually built, not to qenerate unnecessary

lltlgatlon or to punish with runaway development a mun1c1pa11ty 3
M‘w—”——’—'

whose zoning ordinances are found to v1olate Mount Laurel

pr1nc1ples. More 1mportantly, the award of multlple bullder s

remedies in one mun1c1pa11ty would effectlvely delegate the

‘rezoning of that municipality to:comply with Mount Laurel to

private landowners and developers contrary to sound planning

principles. Flnally, awardlng multlple bullder s remedles

in a ~single mun1c1pa11ty would saddle trlal courts and mun1c1pa11—

o dtles with an undue burden to oversee numerous bulldlng progects

°”31to ensure compllance with each bullder s obllgatlon, 1n return

.;for the’grant of a builder's remedy, to provide a substant;al

.

amount of lower income hou51ng
For all of these reasons,1the general rule Should be ”ff
that only one bullder s remedy may be awarded for each |

mun1c1pa11ty whose zonlng ordlnances are found to be defectlve

under Mount Laurel pr1nc1p1es.b ThlS should certainly be the

- case where, as here, the multiple plaintlff—developers'>51tes

are scattered throughout the municipality.

‘A. Origin And Development Of The Builder's
' Remedy in New Jersey.

To understand why the grant of a builder's remedy should
be restricted to only one developer per municipality, it is

necessary to trace the history and development of the builder's
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s remedy 1n New Jersey exclu51onary zoning lltlgatlon.. The
fproprlety of a bullder 5. remedy was flrst considered by a

New Jersey court in Pascack Assoc1atlon, Ltd. v. Mayor of Wash—.

A1ngton,.l3l N.J. Super. 195 (Law Div. 1974), a pre-Mount
’ﬁaurelfrcase Thebplaintiffs in Pascack were the owner.'and
G the contract purchaser of a tract of land in Washington Townshlp,"
»gwho planned to bUlld a garden apartment development. They |
'brought suit challenglng the township's zonlng ordlnance on.
Aexclu51onary grounds.v In an unpubllshed opinion. filed on

»December 20 1972, the court struck down the zonlng ordlnancea

-1nsofar as 1t falled‘to/make any prov151on for multl-famlly or
;Judgment was entered in accordance with
jpthe oplnlon on Januaryilz 1973 Follow1ng this dec1510n, the

townshlp amended 1ts ordlnance to establlsh a 34- acre mult1~

77;for mu1t1~fam11y constructlon, and theiplalntlffs tract was'ﬁ

not 1ncluded in the rezonlng. .On the motlon of the plalntlffs,
- the trlal court 1ssued an order on July 9 1973, dlrectlng
fdthe townshlp to carry out "all rezonlng requlred for compll-
.ance"'w1th the prlor judgment within 60 days. |

| When the townshlp failed to ‘take further action within

the'GO;day period, the plaintiffs moved for an order directing
the township to issue to the contract purchaser a bnilding

permit for its proposed multi-family garden apartment complex

'1ve acres of thls dlstrlct were sultablet_-..
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of 520 dwelling units. While concluding that the township
had been afforded ample time to comply with the ]udgment of
January 12, 1973, the trial court refused to grant the proposed

builder‘s remedy and instead anncounced on October 4, 1973;

'its intention to appoint planning and zoning consultants to

make recommendations to the court as to a 20ning plan for the

- township that.wonld.carry out the terms of the prior judgment.

The consultants reCommended’rezoning the plaintiffs' property

'for apartment use subjectvto certain regqulations and éontrOls

llmltlng the number of unlts on the plalntlffs 30~-acre property

bto 270, or a den51ty of nlne unlts per acre. See Hartman,_' | ‘
'l-"éeyond Invalidation-f The ‘Judicial Power To Zone;“ 9 Urb. L.

B mumal 159 172 n. 58 (1975)

In adoptlng the consultants’ recommendation of nine

‘unlts per acre, 131 N. J,VSuper.:at 208 Judge Gelman refused =

.vto grant the plalntlffs"proposed bullder s remedy by saylng._e

The remedy espoused by plalntlffs——to

compel the issuance of a building permit

for the development of their property as-

they have proposed it—has the virtue of
simplicity but nothing else to commend -it.
‘While this course has been followed in at
least one other jurisdiction, see Appeal of
Girsh, 437 Pa. 237, 263 A.2d 395 (Sup.Ct.1970),
it affords no protection to other property
owners in the community who might be adversely
affected by what in essence would be the un-
regulated development by the plaintiffs of
their property.

Id. at 206-07. Thus, the court in Pascack rejected a builder's.

remedy in favor of judicially-imposed zoning.
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 Id. at 192.
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- One year later, in Southern Burlington County N;A.A;C.P.»

'v.tTownship bf Moﬁnt Laurél (Mount TLaurel I), 67 N.J. 151

"(1975), the New Jersey Supreme Court issued its landmark

decision requiring "developing municipalities"™ to provide

'realistic opportunities'for the construction of low andymoderate

1ncome hou51ng by ellmlnatlng exclusionary prov151ons in thelr

'zonlng ordlnances. But the court refralned from dlscu551ng
' ,the proprlety of any remedy beyond orderlng Mount Laurel Townshlp'

o to adopt curatlve amendments to its exclu51onary zoning ‘ordinance,

saY1n9'“f'

f'It is not- approprlate at thlS tlme,

rpartlcularly in view of the advanced

‘view of ‘zoning law as applled to housing

‘ laid down by this opinion, to deal with

.+ the matter of the further extent of judicial

power in the field or to exercise any such

~ power. See, however, Pascack Association
V. Mayor . and Council of. Township of Wash-

~ington,; 131 N.J.Super. 195 ;. » (Law Div.

"1974);:and cases therein c:l.ted for a dis-

ifcu551on of this question. The municipality

should first have full opportunlty to itself act

w1thout Jud1c1a1 superVLSlon.

N

fNot untll 1ts dec151on 1n Oakwood at MadlSOD, Inc. V.

Township of Madison, 72 N.J. 481 (1977), did the supreme court

first approve of a very limited builder's remedy. The plaintiffs

in Madison, who instituted the suit in November 1970, consisted

. of two groups: (1) two corporate developers owning a 400-acre

tract of vacant developable land and (2) six low income .
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individuals representing as a class those persons residing
outside the township who had sought housing there unsuccess-—

fully.v After concluding that the township's existing zoning

ordinance was invalid under the principles laid down in

Mount Laurel I, the court concluded that it was appropriate

in the case before it to direct the issuance to the corporate
plaintiffs, subject to certain conditions, of a permit for the

development on their property of a housing project under plans

vguarahteeing the allocation of‘at least 20% of the units to

vlow_ahd moderate income families. Id. at 551.

In support of this holdlng, the court p01nted to several

"=fjcon51deratlons.- First, 1t recognlzed that the corporate

':plalntlffs had “borne the stress and expense of this public-

interest lltlgatlon, albeit for prlvate purposes, for six

' years and have prevalled 1n two trlals and on thlS extended

appeal yet stand in danger of hav1ng won a pyrrhlc v1ctory.

Id. at 550. Merely 1nva11dat1ng the township's zoning

ordinance,,“if followed only by more zoning for ﬁulti—family
or lower income housing elsewheredin the township, coeld well
leave [the] corporate plaintiffs unable to execute their d
project.” Id. 1In these circumstanoes, "a successful lifigant
liﬁe the corporate plaintiffs should be awarded specific
relief." Id. |

With respect to this first consideration, the court
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rtlons in compllance w1th‘th vToj
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' pointed to "judicial precedent for such action” in Pennsylvania

dexclnsiOnary zoningllitigation. Id. Thus, in Appeal of Girsh,

437 Pa. 237 263 A.2d 395 (1970), a developer succeeded” in

hav1ng ‘the Pennsylvanla Supreme Court strike down the zoning

;ordlnance of Nether~Prov1dence Township as unconstltutlonallyb
veXCluding‘development for apartment use. »Shortly after that
dde0131on, the townshlp amended 1ts zonlng ordlnance to create
'a new apartment dlstrlct but falled to 1nclude the plalntlff'

‘dland The townshlp then announced its 1ntent10n to condemn

the plalntlff's land for a park On August 29, 1972 the;

Pennsylvanla Supreme Court entered a clarlfylng order dlrectlng

& he townshlp s buzldlng 1nspector to-lssue Ya bulldlng permit

.,to petltloners to construct apartments upon petltloner s

‘flllng of approprlate bulldlng plans, draW1ngs and spec1f1ca—

“Shlp Bulldlng Code. Order B

;271 (Aug 29 w1972), see Krasnow1eck1,‘"Zon1ng

'thlgatlon and the New Pennsylvanla Procedures," 120 U. Pa.

L. Rev. 1029, 1082 & n. 202a (1972) (commentlng on Egeal of

.Girsh by‘statlng,that»"1f.jud1c1al review is to result in any-
" thing more than a farce, the courts must be prepared to go

. beyond mere invalidation and grant definitive relief"). Sub-

sequently, the Pennsylvania high court squarely held that a
court has the;power‘to grant a developer-challenger "definitive

relief," i.e., issuance of a building permit, upon striking
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,down a. zonlng ordlnance as constltutlonally 1nf1rm. Town-~

Shlp of Willistown v. Chesterdale Farms, Inc., 462 Pa. 445,

341 A.24 466, 468-69 (1975); Casey v. Zoning Hearlng Board of

Warwick Township, 459 Pa. 219, 328 A.2d 464, 469 (1974)

(“Te forsake a challenger's reasonable development plans after
all the time, effort and capital invested in such.a ehallenge

 £5 groSsly'inequitable")r

| However, the New Jersey Supreﬁe Court‘in’Madison did

:»het restlits decision to grant a builder;s’remedy solely upon

- this con51deratlon of fairness towards a bullder—challenger.,
wkThe court further recognlzed that the avallablllty of a bu11der s
Vfremedy would wcreate an incentive for the 1nst1tutlon of

: soc1ally benef1c1al but costly lltlgatlon such as thls and

,‘Mount Laurel .'. o Oakwood at Madlson, Inc. v. Town of

"Madlson,_supra, 72 N. J.‘at 550 51. In addltlon,“lt would serve

k;“the utllltarlan purpose of gettlng on w1th the prov151on of
needed hous;ng for at least:some portion of_the;moderate e
vincome'elemehts of the population." Id. at 551; see‘alse”':'
kld at 598 (Pashman, J., concurrlng and dlssentlng) "[T]hls
remedlal device directly advances the fundamental objectlve .
of promotlng actual construction of law and moderate income
hou51ng")

Nevertheless, the court noted that its determinatioﬁ

to direct the issuance of a building -permit to the Madison
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dcorporate plaintiffs "is not to be taken ae a precedenti%or.

.an automatlc rlght toda permlt on the part of any bullder-A}

plalntlff who is successful in having a zoning ordinance

declared unconstltutlonal " Id. at 551-52 n.50. Indeed

the court put a substantlal damper on ltS holdlng by statlng
"

that "[s]uch relief would ordlnarlly be rare . . . ." Id..

‘at 552 n. 50.

In v1ew of this admonltlon, very few bullder S remedles B
-were awarded between the tlme of the Madlson dec1510n and the

handlng down of Mount Laurel II.L The cne reported exceptlon |

was Judge Wood s grant of a bullder s remedy to a moblle home

3 park developer ln,Southern Burllngton County N.A.A.C. P. v.

Townshlp of Mount'Laurel v161 N.J. Super;' 317_H

(Law Div. 1978),» aff'd in relevant part, 92 N J. 158‘(1983)

'_[Mount Laurel fhr the New Jersey Supreme Court s dec151on

and remand in Mount ‘Laurel I, Dav1s Enterprlses, Inc.,'was ‘

allowed " to 1ntervene as a plalntlff in the lltlgatlon. . Davis
v'Enterprlses was successful in hav1ng the court declare that

Mount Laurel s rev1sed zonlng ordlnance was 1nva11d 1nsofar as

1t excluded and prohlblted altogether ‘the development of moblle

home parke. 16i N.J. Super. at 355;59. The court then grantedv

Dauis Ehterprise's requeet for a builder's remedy, reasoning

as follows:

From the evidence and testimony in this

case I am satisfied that not only are
mobile homes an acceptable form of
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moderate-cost housing, but as their |
development 1s proposed by the inter-

venor, they constitute the onl rompt

and realistic relief that can be given

to plaintifts to make available an actual
supply of least-cost housing in the near
future. Indeed, the township does not argue
serlously to the contrary

The appropriate Mount Laurel agenc1es
and authorities shall forthwith review
‘the application of Davis for development .
of a mobile home park and such review shall
be in a manner consistent with the least-
cost housing principles enunciated in Oakwood
~at Madison.

Id.',at' 359.

.

, Flve years after Judge Wood s action, Mount Laurel II

e e

5was dec1ded in whlch the supreme court sought "to put some

'steel 1nto“ the Mount Laurel doctrlne. Mount Laurel II, supra,

a92~N J at 200.5 As partvof thls overall alm, the court c0n~

'vcluded that "bullder s“remedles must be made more readlly

_avallable to achleve compllance with Mount Laurel.” Id. at

279; see also id. at 327 ("[A] builder's remedy is no longer

to be considered 'extraordihary'").' It therefore held that

“"where a developer succeeds in Mount Laurel litigation and

proposes a project providing a substantial amount of lower
income housing, a buiider's remedy should be granted unless ﬁhe
mun1c1pa11ty establlshes that because of env1ronmental or

other substantlal plannlng concerns, the plalntlff s proposed
project is clearly contrary to sound land use plannlng ' EQ;.

at 279-80.
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. The court decided to expand the use of the builder's
‘ remedy because it viewed this’remedy as "one of the most ef-

fective'tools for implementing Mount Lauyrel.” Id at 327.

The .court also noted w1th apparent approval the plalntlffs
contentlon that bullder s remedles were ”(1) essentlal to

malntaln a 51gn1f1cant level of Mount Laurel lltlgatlon, and

the only effectlve method to date of enforcrng compllance,
(11) requlred by prlnc1ples of fairness to compensate developers
dwho have 1nvested substantlal time and resources in pursulng

| such 11t1gat10n, and (111) the most llkely means of ensurlng

,that lower 1ncome hou31ng lsdactually bullt. Id. at 279,

| A;see comment, 15 Rut. ~cam. L.J. 1789, 791 n. 15 (1984) ("Although

jthe court d1d not adopt openly the arguments in support of the-

'1mp051t10n of the bullder S remedy 1n Mount Laurel II, the Cop

"cceptanceyof these concerns") How~ -

jever,dthe court appeared to downplay the 1mportance of com- .

pensatlng developers by saylng that it was not an. "essentlal“
' requlrement for an award of a bullder s remedy "that conSlder—
able funds be: 1nvested or that the 11t1gatlon be 1nten51ve "

’Mount Laurel II, supra, 92 N.J. at 280.

In addition, the court took pains to point out that
buflder's remedies were for the primary benefit of lower income
individuals, not developers. The court said:

[W]e emphasize that our decision to
expand builder's remedies should not be
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2
T
S o
’ : . e I A
viewed as a license for unnecessary litiga- ﬁfﬁ S A e
tion when builders are unable, for good ‘ ‘ Qﬁ“;,
reason, to secure variances for their particular
parcels . . . . Trial courts should guard

the public interest carefully to be sure that
plaintiff- developers do not abuse “the Mount

~ Laurel doctrine. Where builder's remedies
are awarded, the remedy should be carefully
conditioned to assure that in fact the
plaintiff- developer constructs a substantial
amount of lower income hou51ng.

‘ifid at 280 81 (empha51s in flrst quoted sentence added), see

also id. at 199 ("The [Mount Laurel] obligation is to prov1de'd‘
a reallstlc opportunlty for hou51ng, not lltlgatlon").”,: |
>_In actually dec1d1ng the six consolldated cases before

1t the supreme court.uxMount Laurel II had no need to pass on _‘

che questlon of a bullder s remedy in two of the cases, namely

Urban League of Essex County V. Townshlp of Mahwah and Urban

Leagque of Greater New Brunsw1ck V. Borough of Carteret, since

"these actlons had been 1nst1tuted by non-bullder plalntlffs.;of
<See 1d at 332 33 (Mahwah suit brought by Urban League of

Essex County, North Jersey Communlty Union, and three 1nd1v1duals |
seeklng hou51ng in Mahwah); 1d. at 341 (Carteret suit brought B
" by Urban League of Greater New Brunswick and seven 1nd1v1duals ;’
representing themselves and others 51m11arly 51tuated) In

two of the remalnlng four cases, the denlal of bullder s remedlesv-

was summarily affirmed because no Mount Laurel violation was

found. See id. at 315 (Caputo v. Chester; "[olne of the condi-

tions for awardlng such remedy is that the bullder establlsh
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15 ”that the mun1c1pal ordlnance falls to comply with the Mount o

=Laurel obligation"); 1d atv321,(Glenvxew:Development Co. v.

Franklin Township).f‘-And in Round Valley v. Township of,Clinton,j'

. the court found that‘the plaintiff~developer'might‘haveudiffi-l
.oulty in establishing his right to a’builder's remedy upon
1remand because (l) it wae unclear whether the developer-had‘

“thlans to bulld lower 1ncome hou51ng on the remalnlng portlon
’of 1ts property, and (2) there was ev1dence suggestlng env1ron-
‘mental problems ‘in the constructlon of multl-famlly dwelllngs |
on . the property.j Id. at 330 31. e | |

.. Only in the Mount Laurel case 1tself dld the court in

’“*ﬁ"Mount Laure1 II{actually affirm the grant of a builder's remedy.

In flndlng that Judge Wood s grant of such a remedy to Davis

Enterprlses to bulld a 535—un1t, lO?—acre moblle home park

;éjﬁas“ clearly approprlateﬂln thls case under the new standard

rw,enunCLated in thls QplnlOﬁ,".ld. at 308 the court reasoned as
follows-‘”’"

T Flrst, the Davis prOJect w111 provide
. lower income housing for Mount Laurel.
“Beside the fact that mobile homes are
generally much less costly than site-built
housing, the trial court's decision requires
that Davis construct at least 20 percent
o of its units for lower income persons.
~ %~ In addition, the site chosen by Davis is
" plainly suited for mobile home development
and Mount Laurel has presented no real evi-
dence to the contrary. Finally, we feel
that after ten years of litigation it is time
that something be built for the resident and
non-resident lower income plaintiffs in this
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case who have borne the brunt of Mount
- Laurel's unconstltutlonal policy of ex-
clusion.

' Id. (emphasis in original).

In a footnote, the court acknowledged that "because it

did not institute thlS sult Davis 1is not a typical plalntlff—

~developer:" Id. at 309.n.58. Thus, "it could be argued that

the primary reason for granting a builder's remedy, encouraging

Mount Laufel suits by developers, is not present here." 1d.

-However, the court found that this fact was "more than'out-

welghed by the reasons set forth in the text for grantlng the

remedy, espec1ally the fact that the Dav1s project will prov1de'

Na szgnlflcant amount of lower income hou51ng " Id.

B.‘ The Bullder s Remedy After Mount Laurel II.»

Comparlng Madison w1th Mount Laurel I, there has been

an obv1ous Shlft 1n th focus of the court concernlng the

‘bullder s remedy. 'In Madlson, the bullder s remedy was VLewed

prlmarlly as compensatlng a developer in that relatlvely "rare"”

case where a developer had instituteddand maintained Mount‘
Laﬁfel litigatioh for many years,finvesting substantial sums
of money in litigation expenses. vThat compensation was fore?
most in the court's mind at the time of Madison is further
evfdenoed by the Madison court's heavy reliance on Pennsylvania
exclusionary zoning cases where builderfs relief was granted

solely for the purpose of compensating builder~challengers
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turned away from the compensationkor "fairness to builders" i

rationale as the primary justification for builder's remedies.

Instead, the court Viewed encouraging the institution of Mount

Laurel - sults as the "prlmary reason" for grantlng such o

‘remedles. Id. at 309 n. 58 see Orgo Farms & Greenhouses, Inc.

.'Colts Neck Townsh1p,7192'N,J. Super. 599,-605 (Lavaiv.'

1983) (Serpentelli, J. )‘(recognizing Mount Laurel'II‘s suggestion

that "Mount Laurel S objectlve may not be achlevable unless

adequate economlc 1ncent1ves are held out to developers so that

they w111 seek to enforce the Mount Laurel obllgatlons of our

t mun1c1pa11t1es“), Rose,'"New Additions to the Lex1con of Ex-

fc1u31onary Zonlng thlgatlon," 14 Seton Hall L. Rev. 851, 870-

71 (1984) (“The underlylng purpose of the bullder s remedy is

to prov1de bullders w1th anvlncentlve to challenge exclu51onary

>7ord1nances"). ‘In short, the bullder s remedy is now a carrot,

not compensatlon. See Orgo Farms & Greenhouses, Inc. v. Colts

Neck Townshlp, supra (describing the builder's remedy as "the

carrot”).

of the builder's remedy is to ensure that at least some lower
income housing is built_in a municipality having a fair share

obligation. The importance of this reason is demonstrated by

"the Mount Laurel II court's affirmance of Judge Wood's award

N
. “ Lo -
NV

After Mount Laurel II, the second most important purposi:£:4
A,w{ . \
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of a builder's remedy in the Mount Laurel case. The court

acknowledged that the incentive ratlonale for the bullder s
remedy was considerably weaker with respect to Davis Enterprises

than most builder-challengers due to Davis's status as an

intervenor-plaintiff, and nowhere did the_court even mention

compensatlon or "falrness to builders"” as a reason for granting

vgthe'remedy;_ There, the moblle home developer was granted a

bullder s remedy prlmarlly because its proposed prO]eCt would
lead to the actual constructlon of some lower 1ncome hou31ng
in Mount Laurel Townshlp.;.k‘

As for the questlon of multlple'bullder s remedles, the

. ‘supreme courtlln’Mount'Laurel»II had no‘occa51on to decide

or even comment on this issue since, of the four cases present-

ing the questlon of bullder s remedles, all 1nvolved elther

5.,

'ga 31ngle-p1a1nt1ff developer or a 51ngle tract of land Nor

"does the court's language 1ndlcate that 1t had passed on or'\

even contemplated the award of multlple builder's remedles.,

'The court repeatedly used the 51ngu1ar form of speech in referrlng

”to’"a developer,"f“a bullder s remedy," "the plalntlff's pro-

posed progect," etc.- See 92 N.J. at 279-80 ("We hold that

: where a developer succeeds in Mount Laurel litigation . . .

a bullder s “remedy should be granted unless . . . the plaintiff's

proposed project is clearly contrary to sound land use planning")

(emphasis added); id. at 280 ("The trial court . . . should
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" make sure that the municipal planning board is closely in-

L*:,volved in the formulation of the builder's remedy"),(emphasis

";added ) .The use of this language as oPposed'to 5anyvdeveloper“

m

or. "all developers,' further indicates that the court did
| not rule on the question of multlple bullder s remedles, even -

-'“by 1mpllcatlon.

Only two reported decisions have been“handed

Sﬁ}down since Mount Laurel II on the questlon of bullder s remedles.

*ffIn -Qrgo Farms & Greenhouses, Inc. v. Colts Neck Townshlp,»supra,v‘

-)v'Judge Serpentelll held that the locatlon of the plalntlff

”’h;*ynot exe

bgidevelope whO'has’a separate

'fdeveloper s property in the area of a mun1c1pa11ty de51gnated g

rfép'” "llmltEd growth" area"by the State Development Gu1de Plan :

¥ dld not preclude the grant of a bullder s remedy to the developer

‘_as a matter of law-? 192 N J. Super.:at 611 _And in Morris

;d’County Falr Hou51ng Counc11 V. Boonton Townshlp, 197 N.J.

Super. 359 (Law Div. 1984), Judge Sklllman ruled that a

ount Laurel actlon pendlng may f;f’

hl proposed settlement between the

mun1c1pa11ty, the Publlc Advocate and a second developer by

’1n51st1ng upon hlS rlght to a bullder s remedy. Id. at»373.v-'

. Nelther Orgo Farms nor Boonton Townshlp addressed the 1ssue o

of multlple bullder s remedles, which remains a questlon of .

flrst impression. - This court in its unreported decision in

J.W.‘Field Company, Inc. v. Franklin Tp., Sup. Ct., Law Div.

decided January 3, 1985, 'dealt with priorities among builder's

remedies but it is obV1ous that the questlon of entltlement to

more than one was not raised.
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C. OnlyOne Builder's Remedy Should Ordinarily
Be Awarded Per Municipality.

While the supreme court in Mount>Laure1'II;did'not

address the propriety of‘awarding multiple builder's remedies .
'Ain5onermunicipa1ity, certainbinferéhces can be drawn_from

the court's other-holdings which clearlyvpoiht to limiting
/hthe award of bullder s remedles to one remedy per mun1c1pallty.
: Flrst the award of multlple bullder s remedles would be

contrary to the ‘Mount Laurel II court's repeated empha51s on

-ach1ev1ng compllance with the. Mount Laurel obllgatlon without

'tsacr1f1c1ng basxc pr1nc1ples of sound land use plannlng-_ Thus,'

"»1n dlSCUSSlng the const1tut10na1 basis for the Mount Laurel

‘doctrlne, the court was careful to state.

Builders may'not be able to build just

. where they want—our parks, farms and
- conservation areas are not a land bank for

housing speculators. But: if sound planning
- "of an area allows the rich-and middle class -
“to live there, it must also realistically :
and practically allow the poor. And if the
area will accommodate factories, it must also-
find space for workers. The specific location
of such housing [i.e., low and moderate income
housing for the poor}] will of course continue
to depend on sound municipal land use planning.

92 N.J. at 211 (emphasis added).

Thls empha31s on sound land use planning prompted the

Mount Laurel II court to abandon the jud1c1al construct of

the "developing” mun1c1pa11ty as the test for determlnlng
which of New Jersey's municipalities is subject to a Mount

~Laurel obligation. The court said:
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[T]he [developing municipality] criteria
will not necessarily result in the imposition
of the obligation in accordance with sound
planning. There may be areas that fit the
"developing"” description that should not
yield to "inevitable future residential,
commercial and industrial demand and growth."
Those areas may contain prime agricultural
land, open spaces and areas of scenic beauty;
apart from these their development might impose

‘unacceptable demands on public investment to
extend the infrastructure required to support
such growth. Indeed, to some extent the very
definition of “developlng suggests results
that are quite the opposite of sound planning,
for the whole purpose of planning is to prevent
or deflect what would otherwise be "inevitable."

_Id. at 224 (empha51s added) The court therefore concluded

that "[t]he obllgatlon to encourage lower income hou51ng -

“5ufjw111 hereafter depend,on rational long-range land use planning

dﬁ(lncorporated into the [State DeVelopment ‘Guide Plan]) rather

than upon the sheer economic forces that have dictated whether

~

'fa mun1c1pa11ty ls:'developlng.b“‘ 1d. at 215 (empha51s added),;'

jsee also 1d 'at 237 ("The.constltutlonal obllgatlon of the

State of New. Jersey in exercising its zoning power through

its mun1c1pal subdivisions to pr0v1de a reallstlc opportunlty

for lower 1ncome hou51ng_for its citizens can just as well be

met by requiring housing in municipalities in conformance with

sound planning concepts as with judicially devised character-
izations that may or may not advance other important policies
of the state") (emphasis added).

In support of its conclusion to adopt the State Development
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Guide Plan (SDGP) as the primary tool for determining the

incidence of the Mount Laurel obligation, the court warned of

the consequences of unplanned growth:

The lessons of history are clear, even
- if rarely learned. ' One of these lessons
is that unplanned growth has a price:
natural resources are destroyed, open spaces
are despoiled, agricultural land is rendered
-+ forever unproductive, and people settle
~“without regard to the - enormous cost of
the public facilities needed to support
them . . . . These costs in New Jersey,
the most highly urbanized state in the
. nation are staggering, and our knowledge
of our limited ability to support them has
become acute. More than money is involved,
for natural and man-made physical resources
-~ are irreversibly damaged. Statewide
3dcomprehensive planning is ho longer simply
‘ de31rable, it is a necessity. . . .

Id at 236 (empha51s added). In light of these dire con-

sequences, the court concluded that compllance w1th the Mount

Laurel obllgatlon should be accompllshed 1n accordance w1th

sound land use. plannlng.‘;

,[T]here is no reason today not to
"impose the Mount Laurel obligation in
accordance with sound planning concepts,
~ 'no reason in our Constitution to make every
: mUnicipality a microcosm of the entire state
in its housing pattern, and there are persua51ve
reasons based on sound plannlng not to do SO.

, The Constitution of the State-of New
Jersey does not require bad planning. It
does not require suburban spread. It does
not require rural municipalities to encourage
large scale housing developments. It does
not require wasteful extension of roads and
needless construction of sewer and water
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facilities for the out-migration of

people from the cities and the suburbs.
There is nothing in our Constitution that
says we cannot satisfy our constitutional
obligation to provide lower income housing
and, at the same time, plan the future of
the state 1ntelllgently

Id. at 238‘(empha51s added). See also id. at 329 (directing

trial court on remand of Round Valley v. Township of Clinton,

- to determine whetherdfair share obligation previously found by

'trlal court could be accommodated in the townshlp s growth

area "con51stent w1th sen51ble planning”}.

The award of multlple bullder s remedles in a mun1c1pallty

e N e b e e b

Wﬁfj;SLStent w1th thlS empha51s on the use of sound land use plannlng

itof a bullder s remedy'

: could ea511y consume,

J——

to achleve compllance w1th the Mount Laurel obllgatlon. Where

e s et en s

1more than one developer has sued the mun1c1pallty, the award

o

fair share obligation. See Melsel "Guidelines for the iw“*kwsy

- Practitioner: The Impact of Mount Laurel II on New Jersey

Zoning and Planning Procedure and Practice,” 14 Seton Hall

L. Rev. 955, 974 (1984) (where more than one builder is in-

~volved in litigation and together they have requested builder’'s

remedieé‘involviné more than the municipality's fair share
allocation, the court must decide what proportion of the

remedy should be awarded to each builder). For example,
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in the case at bar, the court has determined that Cranbury.
TownShip's fair share obligation isb816 low and moderate
income units. When the total units of the proposed builder's

remedies of the four plaintiff-developers are added together

—Garfield & Co. (2,000 unites),‘ zirinsky (1, 152 unlts),

Cranbury Land Company (680 units), and Toll Brothers (500

f_unlts)wwthey equal,somev4,332 unlts. Becauseyatyleast_one—.
efifth’of‘a builder's proposed.deveIOPment must‘bevdevotedf_r
Sto the constructiOn of lom and moderate inCome housing in“n

‘ order for the bullder to recelve a bullder s remedy, see

‘ Mount Laurel'II sugra, 92 N J. at 279*n 37 (establlshlng

~fffw20 percent as a ”reasonable mlnlmum" for the percentage of

- the bullder s remedy project to be devoted to lower income -

hou51ng), the minimum amount of lower income hous1ng proposed

,.;to be bu1lt by the four plalntlff developers 1f cach 15_7”
,awarded a bullder s remedy, namely 866 units, exceedsia_

‘.Cranbury s falr share allocatlon by 50 units. Even 1f Toll

Brothers, the developer most unllkely to be awarded ah

builder's remedy due to "substantlal plannlng concerns "‘yk »

1d at 280, is left out of the picture, the three remalnlng | 77
~ -

developers Stlll plan to construct 766 units of lower 1ncome mﬁj

hou51ng,’consum1ng over 90% of Cranbury Township's falr shar

allocation.

In view of these'circumstances, the award of multiple
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_.bullder -8 remedles would effectlvely delegate the rezoning

s i s s o e e

of'thefmunLCLpallty_to comply with Mount Laurel doctrrne'

.

tO’priVate landowners -and builders, whose land use decisions
are governed wholly by the proflt motlve.‘ To allow;.through
the award of multlple bullder s remedies, bullders *to bulld

just where'they want" w0uld be the ant1thes;s of the supreme

‘{court S express expectatlon in Mount Laurel II that the .
_ specxflc locatlon of low and moderate income hou31ng (and the_,'
7accompany1ng hlgh den51ty re51dent1al development nece551tated

;bby such hou51ng) "w111 of course contlnue to depend on sound

",; mun1c1pal 1and use/plannlng id; at 211 (empha51s added)
"Partlcularly in cases llke the one at bar, where the proposed

’ffdevelopment 51tes are scattered throughout the municipality,

in "llmlted growth" as well as "growth" areas, the award

L.

*would thwart the objectlves et

gdof sound land use plannlng to av01d the loss of prime farm-"'
‘hland the desp011at10n of open space, suburban sprawl
' and costly exten51ons of.the mun1c1pallty s 1nfrastructure;

In short,'the aWardAoE multiple builder's remedies

for scattered development sites amounts to "bad planning,”

id. at 238, and is therefore "clearly contrary to sound

land use planning" as a matter of law. ' I1d. at 280.

By effectively delegating the rezoning of the.municipali—

ty to comply with Mount Laurel to private developers, an
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award of multiple builder's remedies would also render

superfluous the municipality's efforts, with or wiﬁhout

‘the help of a master, to amend its zoning ordinances  to

bvcomplyewith Mount Laurel. If a trial court determines that

a municipality's zoning ordinance does not satisfy its

- Mount Laurel obllgatlon, 1t must order the mun1c1pa11ty to

1frev1se the ordlnance w1th1n 90 days, or within such extended

tlme perlod as the mun1c1pallty may be granted for good

cause shown. Id.-at 281. To facilitate the rev151on, the

va]trlal court may, as 1t has ln thls case, app01nt a- spec1al

master to a551st munlclpal off1c1als in developlng zonlng

’~and land use ‘regulations which comply w1th the Mount Laurel

'doctrine.’ Id. However,‘it is the municipality itself,

through 1ts governlng body, whlch develops the new zonlng

rg,ordlnance w1th the adv1ce and a551stance of the master and

f:the part1c1pat10n of other partles, 1nclud1ng the plalntlffs,'

the board of adjustment, the planning board and other in-

terested developers. ,Id.vat 283,k284. This whole process

would be rendered wholly;or largely nugatory.if; after a
vrevised zoning ordinance were drafted and approVed by the
trial court} multiple builder's remedies were a&arded con~
suming all or most‘of the municipality's fair share allocation.
The munioipality?s revised'zoning ordinance would thenvhave
little practical impact on the type and location of lowef

income housing to be built within its borders, especially in
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 tceses like the one attbar,lﬁhere’many or most of the
plaintiffs'.proposed'development éitee are located outside.
those areas de31gnated for lower income housing by the
'_rev1sed ordlnance. |

‘That the supreme court in Mount Laurel II did not

~ .~ intend to so deprlve mun1c1pa11t1es of all local planning

&

:gdlscretlon over the locatlon of 1ower 1ncome hou51ng develop—_r
.ment, except as a last resort, can be seen from that portlon
‘:of the oplnlon deallng with remedles for contznued non-

ecompllance. 2If.the mun1c1pal;ty s revxsed ordinance does not

fsatlsfy ltS Mount Laurel obllgatlon, or if no rev1sed ordinance

is submltted w1th1n the time allotted the trlal court may
issue any one or more of the follow1ng orders:

‘ (l) that the mun1c1pa11ty adopt such
‘%resolutzons and ordinances, 1nc1ud1ng .

partlcular ‘amendments to its zoning ordi--

nance, -and other land use. regulations, as

- will enable it to meet 1ts Mount Laurel
gobllgatlons, :

(2) that certain types of projects or
construction as may be specified by the
. trial court be delayed within the munici- -
- pality until its ordinance is satisfactorily
revised, or until all or part of its fair
share of lower income housing is constructed
and/or firm commitments for its construction
have been made by responsible developers;
{3) that the zoning ordinance and otherx
land use regulations of the municipality be
deemed void in whole or in part so as to.
- relax or eliminate building and use restrictions
in all or selected portions of the municipality
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{the court may condition this remedy upon
failure of the municipality to adopt
resolutions or ordinances mentioned in (l)
above) ; and

. {4} that particular agplicationsrto
construct housing. that includes lower income
units be approved by the municipality, .or
any officer, board, .agency,-authority. (in—
dependent or otherW1se) or division there-
‘of ,

Id. at 285-86 (emphas:Ls added) .

Thesekremedies_have been described as.?drastic,"
amounting to "direct judicial supervision of the community's

ioning." *BUchsbaum, "No Wrong Without a Remedy:,_TﬁevNew

ey

jJersey Supreme Court s Effort to Bar Exclu51onary Zoning, "

| 17 The Urban Lawyer 59 79, 80 (1985) They are to be invoked

only after the municipality has'been found to have violated

the Mount Laurel doctrine and then haS»refused to bring itself

"1nto compllance wrth the constltutlonal mandate, noththstand~

'lng the adV1ce of a court—app01nted master.‘ Id. Yet, an

award of multlple builder*'s remedies would be very similar

in its impact to a judicial order requirihg municipal officials

to approve various developer's applications to construct

housing projects including lower income units, the'fqurth
"drastlc“ remedy listed above- Both remedies,essentially,»
deprive the mun101pallty of any local plannlng discretion overx
the type and location of its fair share of lower income

housing.

But the supreme court in Mount Laurel II clearly did
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‘not lntend to take away all local plannlng dlscretlon untli
the munlclpallty had had at least one opportunlty to correct
“the constltutlonal:defects on its zoning ordinances. Just
as an'order‘directihg municipal officials to approve various -
-'developer s appllcatlons to construct housxng projects

including lower income hou51ng unlts cannot be made unless

- the munlclpallty fails to revise 1ts land use ordinances to
. substantlally comply w1th lts const1tut10nal obllgatlon, an
‘award of multlple bullder s remedles similarly should not be
tmade unless the mun1c1pallty falls to bring its ordlnance |

“1nto substantlal compllance w1th Mount Laurel desplte the

adv1ce of a c°urt—app01nted master. In other words, if the
e~{mun1c1pallty does act in a timely fashlon to revise its

zonlng ordlnance to prov1de a reallstlc 0pportun1ty for the

:55constructlon of 1ts faxr share offlower lncome hou51ng, only

.ﬂone bullder s remedy_shouldgnormally be awarded for that _
‘mun;c1 ality. - o B : A ’ B ;C
Aside from lmproperly delegatlng {(to prlvate developers)

<+ the rezonlng of the municipality to comply W1th,Mount Laurel,

.an award ofamultiple builder's remedies in the same municipality
would substantially increase the already heavy”judicial‘and

administrative burdens of overseeing the projects of develop--

‘ers awarded such remedies. Once a developer is granted a : ’KU/!

builder’s remedy, the role of the trial court is not terminated.
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“The court will have a direct and long-term responsibility

to assure that the builder's developmént "provides a ‘sub-

-stantial amount of lower income housing." Mount Laurel II,

. supra, 92 N.J. at 279. ‘To fulfill this obllgatlon, the trlal

court will have to establish standards and an admlnlstratlve
‘mécmﬂﬁsm: (l)»to’determine the eligibility of low income
bdyers and/or renters and to reyiew»their continuing eligibili- _‘
ty; (2) to”review rents and other charges to low income~
vrentetS; and (3) to approve ourchasers and the initisl'and
'.subsequent sale prlces of hou51ng unlts.‘:Rose,'suora,,l4

e

;Seton Hall L Rev. at 873. "In addltloa, an administrative

~.mechanism Willfbe needed toirespond to technical legal problems

‘:srisinéuﬁpon.sﬁch.evénts ds‘mortgage foreclosure, defauit in
rent payments,znﬁ death of an owner. Id. |

| o To set up and run these admlnlstratlve mechanlsms w111

odreqﬁire personnel prlmarliy in the form of court—app01nted.w

spec1al masters, and money. The compensatlon of the spec1al

. master must be paid in its entlrety by the mun1c1pallty.

dMount Laurel 11, »sugra, 92 N J. at 281 n.38. . In addltlon,‘
| the municipality Wlll have to absorb the admlnlstratlve costs
1nvolved in malntalnlng its own staff of personnel to oversee
:the;sdministrative'prcblems outlined above. Rose, Sugrs,‘

14 Seton Hall L. Rev. at 873. While these judicial and ad-

ministrative burdens are quite substantial even if only one
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bullder s remedy is granted in each mun1c1pa11ty, the award

of multlple bu11der s remedles could easily double or triple

the cost and complexity of overseeing developer's projects.

"The costs could have serious tax rate and-spending,limita-'
a tion consequences‘in many New Jersey municipalities. See
N.J.S.A. s 40A:4-45.1 to -87 (West 1980) & Cum Supp 1984} ;

‘pRose, suEra, 14 . Seton Hall L. Rev. at 874 & Nn. 115. More

plmportantly, thhout llmltlng the number of bullder s remedles
that may be awarded to one per mun1c1pa11ty, the ablllty of the

.speC1ally appoxnted Judges and Court—ap001nted spec1al masters

- to handle Mount Laurel lltlgatlon in a prompt and eff1c1ent-

yannericould be severely hampered 1f not jeopardlzed ‘entirely.

" Oon the other hand, 11m1t1ng the award of builder's

remedles in Mount Laurel lltlgatlon to one remedy per mun1c1pall-

pty wxll not undermlne the prlmary purposes of thls remedlal

:dev1ce. Flrst, adequate 1ncent1ves w111 remain for developers

to challenge the zonlng ordlnances of mun1c1pa11t1es on

. Mount Laurel grounds. If'a 51ngle developer brlngs suit

_.against'a particular municipality and is successful in show-

ing a Mount Laurel violation, that‘developer may obtain the
sole available builder's remedy if the other requirements

of Mount Laurel II for that remedy are met. Once one developer

brings a Mount Laurel, suit against a municipality, other

developers need not necessarily be discouraged from bringing
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additional Mount Laurel suits since they could compete
for the SOIe available builder's remedy by showing that‘
their proposed project will provide more lower income housing

and/or will cause fewer environmental or planning problems.

.gg;vMeisel, supra, 14 Seton Hall L. Rev. at 974 (where more
than one builder is involved in litigation and together they
havelreéuestedimore than‘the_munioipality's fairvshare al-
location, the court must decide what'proportlon ofithelr
’remedy ehould be awarded to each'builder;‘while the'couﬁt may
Felect to award the remedy on the basis of flllng of the
complaint, "[a] preferable solutlon is to adopt the best land
*eutlllzatlon proposal to consume the town's fair share alloca-
tlon, as this would assure the most approprlate sites for |
constructlon").

Even if other developers are dlscouraged from 1nst1tut1ng

7hadd1LLonal Mount Laurel sults by a dea1al of multlple bulld—

er's remedies, only one developer is necessary to challenge

a given mun101pallty s,zonlng ordinance on Mount Laurel
grounds. . Moreover, those developers who are likely to be

Vdiscouraged from instituting additional Mount Laurel suits

against the same municipality willelikely be developers
whose proposed sites or project plans only marginally qualify,

1f they qualify at all, for a bullder s remedy. By discouraging

redundant Mount Laurel suits by such developers, a denial of
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“multiple builder's remedies will serve the purpose of discourag-—:

ing "unnecessary litigation.’ Mount Laurel IT, supra,’

92 N.J. at 280-81. It should be noted that the four plaintiff-

" developers seeking a builder's remedy in this case, like Davis

Enterprises in the Mount Laurel case, are not typical puilder—

‘piaintiffs,;since they, in effect, intervened in this Mount
- Laurel litigatioh,nearly’a decade after it was commenced by

'non«builder plaintiffs in 1974 "The Drimary reason for granting

a bullder s remedy, encouraglng Mount Laurel suits by developers,-

: 1s not present here f Id at 309 n. 58.

Nor w111 11m1t1ng the grant of bullder s remedles

,_,to one per mun1c1pa11ty undermlne that remedy s other 1mportant
';qurpose to ensure that at least some lower income hou51ng is

'actually bu1lt. For example, in the case at bar, if Garfleld

p‘remedy as de31red by the

ortownshlp, atlleast 400 unltsﬂof lower income houSLng w1ll be

bullt or nearly half the mun1c1pallty s falr share allocation
of 816 unlts. " | | |

| vFinally, it eannot‘be argued that prineiples‘of tfair-b
ness to bullders" require that multlple builder’'s remedies be
awarded in order to compensate each developer 1nvolved in

Mount Laurelklltlgatlon. As has been discussed abOVe,‘the

~Mount Laurel II decision placed less emphasisbon'the compensation

consideration as a reason for awarding a builder's remedy. More-

over, where more than one developer sues a municipality on
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Mournt Laurel grounds, these deVelopers can pool their resources,

_thereby‘substantially reducing”the financiai burden on-any
':one developer of maintaining. the litigation. The need to
compensate such multlple-developer—plalntlffs for thelr tlme
and trouble is not as great as 1n the case of a 31ngle

'developer shoulderlng the entire burden of a Mount Laurel

3jsu1t.’ In any case, the "fairness to bullders“»ratlonale:for_"
awardlng a builder’'s remedy is con51derably weakened in the

- case at bar, by the fact that each of the four plalntlff- /

developers, in effect, lntervened in the 1nstant Mount Laurel _%{,

lltlgatlon agalnst Cranbury Townshlp less than two years ago.g

Er

Flnally, none of the remedies approved by the supremei

' court. in Mount Laurel, are designed to punish a municipality

for hav1ng v1olated the Mount Laurel doctrlne. See 1d at

282 83 (“we do not v1eW’the app01ntment of a master as punltlve
tln the least, 1t is not de51gned to settle scores w1th recal-
citrant mun1c1pa11t1es"). Thus, the carrot of the bullder s
tremecy should not be turned into a bludgeon or a whip. The
award of a single bullder s remedy per mun1c1pallty w1ll

adequately serve the purposes of encouraging Mount Laurel

.suits by developers and ensuring the actual construction of
some lower income housing without depr1v1ng the mun1c1pa11ty

of all control over its future development.
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CONCLUSION

Awarding'multiple builder's renedies in one.munici—
pallty is unnecessary to achleve that remedy's prlmary purposes._

Such an award effectlvely delegates the function of rezoning

the townshlp to achleve compllance w1tn the Mount Laurel o

’doctrlne to prlvate developers contrary both to prlnc1ples

: &

fff’of sound land use plannlng and to the clear intent of the

"»supreme court in.. Mount Laurel II to apply such a drastlc’_
vremedy Only»to'those recalc1trant mun1c1pa11t1es wh1ch-fa11

-to revise thelr zonlng ordlnance to comply substantlally

w1th Mount Laurel. Moreover,‘the award of multiple bullder s

'eiremedles w111 unduly increase the already substantlal 3ud1c1al
'a and admlnlstratlve burdens of overseelng the pr03ects of

_developers awarded a bullder s remedy. For all theSe reasons,

”as a general rule, only éne bullder s remedy should be awarded

per mun1c1pa11ty, espec1ally where the plalntlff developers‘

proposed bulldlng sites are scattered throughout the mun;c1—

| pality. Cranbury Township therefore respectfully requestsd
jthat the Court award a builder's remedy only to Plaintiff .

Garfield & Company, as that plaintiff—de&eloper plans to

build at least 400 unitsrof_lower income housing, more
than any of the other plaintiffs, on a site located within

the‘municipality‘s PD-HD Planned Development-High Density

- Zone,
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