Q cenloue vg
| 5[28
C19%5)

o L.
Wl & exaet nLpott 0n Cienbis
"} TL)@

Y -
Lowsel T gt progran (o A
allaca)

X
@(DPDM O"‘”‘%S w~ fra
\‘{1‘00(-% A

\L Qo
W&”@w oM 02

o MLOOCOEL



e e ,
ﬁgﬁ“%; a ’ﬁ, ML000035E
e

EXPERT REPORT DN CRQNBUR TDHNSHIP. ﬂDUNT L&UéEL 11
COMPLIANCE PROGRAM :

Prepared by Alan Mallach or 5:.1:alf of the Civic League of
of Greater New Brunswick : :

May 1985

& .z

%{j}(

INTRODUCTION AND OVERVIEW

On July 27, 1984, the Hon. Zugene D. Serpentelli, J.S.LC.
signed an order requiring Uranbury Township to revise  its
- 2oning  ordinance and other land use regulations in order to
meet its fTair share of regicn=! housing need, which number:
was . determined to ‘be 8i6 1w und moderate  income housing
units by the year 1999. In Decsvber 1984, after an extensive
series of meetings ard heariics, the Township adopted a
compliance program, which wis ceferred by the Court to the
court—appointed master, Philio E. Caton. Mr.  Caton, after
rev1ew1ng the compliance prog:am, submitted his report to the
QPPII 1985. The “curt subsequently scheduled a
hearing in matter, and instructed the parties to submit
such additional reports as thav considered appropriate.  This
report represents position ﬁ~_the—Hﬁbsn-teague—ﬁ%a*nt4££s
with regard to Cranbury Tewsshiip’s proposed approach to
compliance with Mount Laurel T1.

v 1t should be roted  that the focus of this report
throughout is . on the repore of the wmaster, rather than
directly on the Township’s «erlier submission, although we
have sought to distinjuish il:7e areas where the two differ.
In particular, the report dezls with the major questions of
site suitability ard develapeent phasing, the two major
policy-related issues involived in Cranbury’s compliance
program. Since almost every conc-ivable issue is addressed in
some detail, either in th: Tuwnship report or the Caton
“yepord,  this report will sear + he succinct, and (after a
brief overview) limit its cowsets to specific points, to a
statement either of agreemeni wr disapgreement with the Caton
report or the Township reporvy, and a short statement of the
reasons for any dlsagrtementﬁ. '

This report is grounded v the same fundamental policy
propositions which animate bwth the Township report and the
Caton report. First, that +the Mount Laurel 11 decision
unequivocally rzquires tha’ ‘“r provision of lower income

nousing be effectively intsgoated with sound planning and
anvironmental principlas; azﬁ zercond, that the objectives of
mistoric preservation and Jarmland preservation are both:

iegitimate and significant slz2rming objectives, worthy <f
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careful consideration. Wi furtier agree that Cranbury is both
a clearly appropriate community in whiech to apply the phasing
rationale of Mount Lawrel II. Therefore, while there are
differences expressed below Wiik the specifiec conclusions of

~the Caton report, with regard *to site suitability and

phasing, they are differences «f dagree, and differences in

"the manner in__which 1nforr*'1un is ”;gggggngted. The
differences do not embody any fundamental difference in what

plarming principles are POhSidu zgd most appropriate to apply,
or any disagreement with the proposition that, to the extent
reasomnably feasible, the Manﬁ iaurel compliance process
should be integrated with the wnpgsing efforts of the Township

to maintain farmland, and to pruszserve the historic character

~of Cranbury village.

SITE SUITRBILITY

The Caton report dmala with the suitability of the four
pla1nt1ffs’,s1tes (at 2% 0 34:, as is done below. These are
sites 1, &, 7 and 9 as sacwn i tha Township compliance plan.
The other sites that havz beer ~ffered by non—plaintiffs are
not formally evaluated here;, s it will remain within the

Township?’s  discretion t: deterwire whether or not to rezone

those - sites, after the deteruirnation has been made with

regard to the four sites submittzd by plaintiffs. At issue is

rnot only whether the gsites ave suitable for some amount of
multifamily development, but the number of units, or density,
that should be permitted on es:h suitable site.

1. Site 1 (Barfield:

There is no disagreeme..i. among any party over the
suitability of this site for wurtifamily development. With
regard to the number of units o ¢ensity to be provided, the
Township has proposed, and thz Laton report concurred in, a

‘reduction in gross density from 9.2 units/acre to 7

W e,

units/acre, or from 2,200 units S 1,330 units on the site.

The appropriate density 27 2 site, particularly one
which is made up of nearly flas Jarmlands such as Site 1, is
in the final analysis a matter of judgment, and a matter of
balancing” factors. The fra~uzntly-heard  assertion by
developers and their attorwnsyz, that a particular high
density is necessary to "mak tl.e setaside work" is rarely
capable of being substantiated. in this case, there is no
veadily apparent argument thi»t a development with a 20

percent setaside is not econcui.cually feasible at 7 units per

Vi

{:hlcc‘(



We hold that where a developer succeeds ini-
Mount Laurel litigation and proposes a project
pro¥iding a substantial amount of lower income
housing,37 a builder's remedy should be

granted unless the municipality establishes
that because of environmental or other substan-
tial planning concerns, the plaintiff's pro-
posed project is clearly contrary to sound

land use planning.
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acre/l.[ghe argumnents for reducinn the denéity to.that level,
“while based on subjeative judgments, are nonetheless
reasonable. We concur with the proposed designation of this

site at the .density of devolopwent recommended by the

Township.
2. Site 6 (Zirinsky!

There is substantial diﬁagéaemant with regard to this

site. The developer is seeking 1152 units on 144 acres (a -

demnsiity of 8 units/acre! whils thne Township has  recommended
that it not be rezoned at s:ii. The Caton report has
recommended that approximately 62-70 acres of the  site be

rezoned at an overall density of 4 t0 5 units per acre. This

represents,  in general fterms, that part of the site between
the villapne and the roadway proioced by the developer. While
that roadway,  in the developer®: scheme, would be intarnal
- zirculation for the developmen®, the Caton report sees it as

an opportunity of creating a "rard edge" to the village, and

a  buffer between the developmxrt of Site & and the farmland

to the wast.

We believe that ihe pozitimn of the Caton report is
sound. - The Township dcis not support its arguments that any

development on this site i violative of the historic
character of the villaga; 1nt-;d, there are many examples.
where new development at mediun riewsity is effectively inte-—
grated into historic settings no%t unlike this one. Thus, we

believe that it is suitable foir some multifamily development.
Furthermore, the corncerns ra:med in the Caton report, “with
regard both to the scale and the cnaracter of development on

this site, are compeliing. Wiiile a historic wvillage can

often  accomodate additional seveiopment, such development
must - be  carefully scalsd and desigrned so that it does not
distort the balance of the locol envirorment. We believe that
at the scale, and with the dersity gradient, proposed in the
Caton report, this developmen: c&n take place in a way - that
will strengthe % rather than haris the historic character af

- the community Pw*ﬂ%?\%ﬁca

1/Reasons for needing hijgher cdsiesiiy may be particularly hlgh»
" land costs or particularly hioh offsite improvement costs

{(relative to the number of uni.s involved), or the absence of
‘a market for relatively expensive market—-rate multifamily
uriits, particularly tosnhous at the site. There is no
evidence that these reasons ary zubstantially found here.

N

2/An important consideration, which should be briefly noted,
is the actual design of this projcet. If this project is to
ha  developed, it is s@ssentis! not only that a highly
g2alified architect, with ¢zmonstrated sensitivity to
nistorice preservatlon, be hiracd, but that Cranbury Township
enact and implement an ordinarcs hrov1d1ng for thoroughg01ng
design review proceduresz in thr village are¢, and establish a
design review panel made up of highly qualivied individuals.
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however, we differ to some ~utent with their conclusion.
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On its face, the recomsrndation at 177 unxts be
parmitted on this éhtn d_r; not alse qfirwhelmlng
feasibility gquestions. 33@ uﬂl‘a is a large develdgpment, with 2
ample opportunity for sep v2 clusters and ‘ reasonable #VA
economies of scale. ﬁﬂtte «# are not prepared to conclude %@fgi;
that 300 units is an abs>lute upomr limit for this sitey, in | -

terms of its being developad .. a manner consistent with the o

character of the village, w e , i ¢ma«~any‘”f‘yé§
- compeiding-evidence. tnwdlctatﬁwzxﬂmaag@wg'théw“ mber o TS e
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' Hoth the-Township report arl the Caton report found this

" site to be not suitable for wultifamily development. We

concur in this finding/3.

4. Site 9 (Cranbury Land) -

'Both the Township raport and the Caton report found this ,
site as well to be not suitablu Yo multifamily development,
basaed. on certain planning considerations. In this case,

Again, it is not a fundamental (it TFerence of perspective, but
rather one of interpretation z2nd assessment of the same
information. : : : -

. The argument, in eggehc&e is pgrounded in highly judg-
mental concerns; namely, the 2ta2nt to which development of

. 8ite S represents sprawl, and ths extent to which, if devel-
 oped, it will have ' & negativs effect on the efforts to
. preserve farming in the area secignated by the Township for
- agricultural preservation, gen:ially the farming belt west of

the village. It is our conclus:om that the potential negative
effects of this site, or the dzviriencies of this site from a
plarming standpoint, arz not =o severe as to justify finding
it to be unsuitable, although, a5 is discussed below, we do
consider it appropriate to recunz the scale of development on
this site below what is presentiy proposed by the developer.

In essence, the mannmer in which this site is evaluated
is "a function of the extent *< which it is considered an
intrusion into the farmlang welt as distinct from an
extension of existing developreni. We believe that not enough
weight has been given to the 5halow Daks development, both
existing and approved for davelopment. By the time that
development is comnplete, the hulk of the land west of the
«illage and south of Old Troantun Road will have been develop-
¢y, as well as a substantial szction north of 0Old Trenton
knad. It has been argued, not without good reason, that the

371t is our underétandimg taat the &eveloper of this site has %@ﬁ(
withdrawn it from furtber -onsideration in this litigation.
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Tapproval of Shadow Daks was uniartunate, and-.incaﬂsistentt
with current plawning goals of the community. This is

undoubtedly true, but largely irrelevant, since it exists.
While there are those who would disagree, we do rnot consider
large ‘lot single family develupment such as Shadow Oaks - any
more compatible with farmland tuar a well—planned multxfamxly
development at moderate den51(v

The exxstence of the seetign;af Shadow Daks north of 0ld
Trenton Road (23 large houses) nas substantially reduced the

extent to which 0ld Trentcon ticad can be seen as a true
boundary of Cranbury’s agricuitival area. Thus, from the
standpoint of farmland preservation, if perhaps not from the

perspective of the visual effect experienced by those driving .

along 0ld Trenton Road, the iwnact of extending development

along the northern sids of thst voad up to its intersection

with Ancil Davison Foad eoes not appear to be | that
significant/4. It has also o¢reated a situation in which

development  in that immediate zrea is at. least to some.

reasonable degree the exterzicn of existing development,
rather than intrusion irto a rusw and undeveloped setting.

A further considerstion s that of the future course of
the  proposed  5-92, which is anticipated to pass through
Cranbury, through the westerr part of Site 9, and cross from
there into East Windsor Township/o. It is hard to tell what

4/1t should be noted that, ‘while the visual element of
farmland preservation; i.e., the ability for others to find

pleasure by driving throuph: farming areas, may be a
significant ~ factor in gew=rating public support for
- preservation activities, it v not a significant factor in
whether the farming activities actually survive. Theiwr
survival is dependent, of -uurse, on a host of economic
factors, most - of whict are beyovd the control of a single
municipality. Indeed, given th velatively small area of this

farming preservation arsa, arnd “he extent to which its farms
are leased rather than owner—-cperated, we fear that the prog-
nosis, on a long-term basis, iz nct likely to be p051t1ve.

5/The proposed developars of “iia 9 have argued strenuously
that the proximity of this site tu East Windsor Township, and
the development that has take*'niace on the other side of the
Millstone River flocdplain, is a §1§ﬂ1flcaﬁt consideration in
supporting 1ts developmsint. k%

0 o, .2 t. It ;uulﬁ ‘be’
depending on the precize alig~-
construction across the Millsd
zauld significantly reduce the s:*
-its banks row act as a natu->l
communities.

nDFEd,'

rnt to which that river and
barr1er between the two

R

.._..‘-e-"“‘

t, think |
however,' that |
Nnt and design of §-92, its -
-ne River in  this location
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| the effect of the S-32 alijrudnt will be on the farmland
area, but it is unlikely to b~ #» positive one, . particularly

-in the area immediately around that highway’s Lnterconnectxnnv7;-”“

f*wlth 0ld Trenton Road. That would suggest that a  reasonable
boundary. for the farmland ares c-uld easily lie some extent

”'-‘to the north of 0ld Trentox %:ad. This could lead to an

L effort to estahlish the boundisrisz of the farming area along
. the northern boundariss of L. development north of that '
. road, and beyond:  that poini., along Ancil Davison Road. - -

- Assuming ' that developrient o ihat part of Site 9 'east of
- Ancil  Davison Road is varafully handled,~va point dxscussed"

'7/ ;immadiate1y below,. we see no reason why its development 15- ’

incompatible with- any ratzonax\p”ogram for preservétxon .of

' f-tha farmland preservatzﬂn areaa_ *’H ,'y;;" St b

- Qs was’ the case with v*hnr s1tes, ‘while we Ffind it
'g;su1table for multifamily develugment, we believe that  such
S f_development should be limited in order better to conform to
C the planning goals of the cowisuinity, as well as  better to

blend into the character of tie area. As was implicit in the

. comment above, we believe LFa% developwment of this site

Davison Ro@gd/6. ) Second, we bhelieve that the density of
development at part of the eite should be  substantially.
reduced, = in  order %o mak= nossible the retention of

should  be éi:ﬁjigd to that pari of the site. east of Ancil

- substantial amounts of opan spare within the development, and

”il?pHnsrms oF DEVELDPMENT

. the creation of appropriate transitions to the farming areas

and the adjacent single family Jdervelopment. Development at a =
density of approximately 5 urnits per acre, resulting in.

o appraﬁimately 308 units on the site, should be perM1tted."

\
B
S

Both tha Tawnsh1p neport'arq'thé ~aton report = recommend

b that Cranbury’s fair share ah*‘gdtxonwbe phased over a more -

"extended period than the six-yvias period which has come to be
seen as -customary.  The justif:vation for permiitting such
" -phasing is set forth c-i‘ntly iw cthe Caton report (at 42-48),

& “Justification which we flhu rampletely reasonable. It 15_.i

“hard to imagine any communiiy in New Jersey that would - be _j;v

more radically transformed thaer Tranbury by development — of

- the magnitude that is at lesst theoretically possible. We

accept, thervefore, the recowamendation that the fair  share
ob11gat1an be phased oVaEr a pri.od longer than six years.

| It remains necess*‘y to ive at SpElelc numbers which
reflect this general pﬂxnci _L,-,Thls includes determining
f1rst, "the total fainr share »iuber to be phasedj; second, the
period over which it'is & e phased; and  finally, the
distribution of units betwee« the different ‘phases  of the
averall schedule.  In this regard, we differ to some extent
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'propos:.t:.cms, and fa@f'mung ﬁ ;t’he pro;;ected ’ contr‘xbut:.ans :
from rehabilitation and from ﬁwValopment by Cranbury Housing -

Associates into the p1cture,, mﬁ{obtaln the following phasing '1_ _’

oo scheduleas

7

’»lPRUPDSED PHQSINB oF FRIR SHQRh GQQL FDR CRQNBURY TDNNSHIP

’gfLowER x@zams  @£_ MARKET RATE
., S CUNITS 0 o UNITS
- PERIOD 1: 1985-139@ | o
' Barfield = S o 9s s - ‘,fji»sss?’-"
oo Zivinsky B P S 5@ R *}..7ij zan
I Cranbury Land Lo el e 2l
_Rehabilitation =~ CooEL L e
- Cranbury Housing Associates i@ =~ = - @
S T
. PERIDD 2: 1991 1996 S : SR
i‘fBarf1eld i u.' $}E o . 668 -
© Cranbury Hou51hg Associates 18@/1 - Lo @
Additional Sites/Projects = 169 | . NA
' S %61 | - &BB+

. 1/Depending . on feasibility considerations, availability of
. subsidies, etc., this rumber dould increaset : - '

|
i
|

)

‘f vThis schéddié’contélhs, af c“urseg one maJur questlon mark;'
- i.e.,  the  category “additiorial sztes/progects“.« It is our

; _posztzon that Cranbury should have\ the greatest possible.
* latitude - to  determine the ganner in which -the = addxtxonal»

" units are to be provided, within the parameters set down

. the Mount Laurel decision.

How be$t to qo so, of course,»
raises questions. While there are’ addxtxonal sites  in  the
Township which are suitable far Nultxfamxlx development,-vand
could be so zoned now, such hgnzng could trigger more units
;durxng the flrst period ‘than Cvaﬂﬁury may QE required to see
“built. It is. hard to imagine, “on the other hand,, that  a- .

rezon1ng that specified that the cwngp~eoord » develop e
- under that zoning until after 1999 ¢ Yy Ify -
"however, Cranbury chooses not o reXe t_px e"and to

defer such action until (for &xzuple) 1988 or 1989, they risk
having = the most appropvxate Mx;tlfam11y sites developed  at
lower densities, and having to select less desireable sites
in order to accomodate the basance of their fair share.

Fge™
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; This gquestion duea not ¥ ¢ to be addressed at this|
‘time, since it is a Iegal isglibias much as it is a plarmming '
question. It will, however, have to be addressed by . Cranbury
Township: in its camplxaﬁve progvah, at the approprlate tzme.‘

5 In c1051ng, wWe belteve the+ the Tuwnshlp report and tha .
Caton report represent, separatsly and together, ~a highly

- desireable movement toward tii achievement of  fair share .
‘goals - in o Cranbury - TDwﬁShlp-:j ;th the modest adjustments:

 recommended in this report, we bHelieve they represent the
“basis for an outstanding Mount Laurel program,  balancing the

rv— o

. goal. of decent hou51ng for ail w¢th 1mportant and camplex_f.‘“

o plannzng issues. B
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Alan:

These are proposed changes in the Cranbury report. Eric
and I thought it might be easier to write them out and
then talk with you about them. The overall report is
fine -- these are tinkerings, for the most part.

Page 1l: As a matter of technical form, the expert's
report should be from the expert alone, rather than from
you and us. At the end of the first paragraph, could
you modify the last sentence accordingly?

Page 2: Introductory paragraph.on sitesuitability.
Either here or on page eight (footndte), could you note
that sites 2 and 3 are also suitable. (The judge asked
specifically at the case management\conference that we
note this point.)-

|
Page 3 (Garfield): Omit the last t#o sentences and sub-
stitute: "On the other hand, the proposed density of 9.2
dwelling units per acre does not appear to be contrary to
sound land use planning on environmental or other grounds.
Therefore, resolution of the den51ty guestion should be
determined by which party bears the burden of proof under
Mount Laurel II." "The Judge may well agree with your view,
but I would like room to submit my legal argument that the
_developer's proposed density prevails unless the town
shows that it is unsound. I think this is the correct

reading of the case; see 456 A.2d at 452.

(Zirinsky): We think your footnote 2 is an important
point and could justifiably be elevated to text status
(although not yet a Prince of the Church). You should
also clarify or emphasize what I think you mean, that in
order for Cranbury to obtain reduced density on this site,
it should have to show that it has adequate design controls
in place so that the preservationist objectives of reduced
density will be adequately served. A formal prerequisite?

Page 4 (Zirinsky): We'd like to convince you to make a

significant modification in the first paragraph at the top
of the page, so that it would read as follows:

Counsel: Frank Askin-Jonathan M. Hyman (Administrative Director} - Eric Neisser-Barbara J. Witliarms



"Oon its face, the recommendation that 300 units be permitted
on this site does not appear to raise overwhelming feasibility
.questions. Three hundred units is a large development, with
ample opportunity for separate clusters and reasonable econ-
omies of scale. We are not prepared to conclude that 300
units is an absolute upper 1limit for this site, however, in
terms of its being developed in a mannex consistent with the
character of the village. For instance, specific siting of
the boundary road proposed by Mr. Caton might permit develop-~
ment of a larger number of acres, if the road could be moved
slightly to the north and west. Because we agree that the
municipality has carried its burden of demonstrating that the
development as originally proposed would be contrary to

sound land use planning, the developer should now be permitted
to propose a project conforming to the guidelines established
in the Caton report, with the modifications suggested here."

Here, as with Garfield, we'd like to argue as a matter of law
that the town has the burden of showing non-suitability, while
clarifying that Zirinsky should be able to come up. w1th a more
modest proposal before we take a final position.

Page 4 (Toll):  Drop the footnote. The site is unsuitable
- whether or not they are still in the case, and we don't know
for certain that they are out. :

Page 5 (Cranbury Land): In footnote five, omit the sentence
about not thinking much about the argument, and simply say
"This is not a persuasive argument." or something mushy-mouthed
like that. You wording is a bit harsh and jars the tone of
exquisite reasonableness that you have otherwise maintained.

Page 6: Where is the text for footnote six?

Page 7: I know.what you mean in the first two paragraphs, from
talking to you, but I don't think they read clearly. How about
this as the-first-sentenee-of the second paragraph:

"The logic, however, dissipates if :the' 6/10 fair share is not
achieved during a six year period. If, as Mr. Caton proposes,
the 6/10 fair share is actually phased over ten years or more,
there is no reason not to include in this phasing the entire
10/10ths of the fair share that should in theory be included
during such a ten year period. Thus, in our opinion, the total
fair share allocation to be phased should remain at the level
of 816 established by the Warren methodology and ordered by
the. Court."

Page 7: 1In the last paragraph, it would help to give a brief
rationale for why Zirinsky and Cranbury Land should build out
during the first phase, (Our understanding is that this is
to encourage the successful bullder—plalntlffs as much as is
economically feasible.)

Pages 8-9: It is useful to raise the question of how to zone '
the tracts that won't develop immediately. Why not propose,



as we've discussed, that the 2d stage tracts be zoned for
. agriculture use now (their present use), with an gutomatlg
provision in the ordinance that they step up to high density
use in 1991. I'm prepared to argue in a supporting legal
memorandum that this would be permissible under New Jersey
law, and it would assure that the land remained available
until 1991 without placing the burden on plaintiffs to insure
that the rezoning took place at that time.

We'll give you a call after you get this. Thanks for getting
it done so quickly and so well.

P.S. 1I've included Eric's marked up copy, which has some
minor grammatical and typographical notes.



