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STATEMENT OF FACTS

A The Hxstory of the L1t1gat10n :

Defendant's motmn to transfer this matter to the Affordable Housmg
,itCouncxl must be evaluated in hght of the procedural hastory and present
& posture of thls hngatmn Thxs lawsu1t represents a seven-year effort by o
| 'the plalntlffs to enforce the consututmnal rlghts of low and moderate mcome }, : |
o fpersons to reahstlc housmg opportum.ues in Denvﬂle Townshlp. The case
( ! ‘f'.i " - ’has been through protracted pre-tnal proceedmgs, it has been fully tried; | |
o orders ad]uchcatmg Denvi]le s housmg obhgatlon, and its faﬂure to meet that -v |
obhgatxon have been entered Denvﬂle has been ordered to comply, a spec1al
’adwsory master has been appomted and the master has fﬂed h15 report.
‘ Specl.ﬁcally, thlS suit was filed by the Moms County FaJr Housmg Councﬂ
', Morns County Branch of the NAACP and Pubhc Advocate of New Jersey
o ."Eagamst Denvﬂle and 26 other mun1c1paht1es in Morns County on October 13
S "19?8 Plamtl.t‘fs alleged that each of the defendant mun1c1pal1t1es was en-
' 1gaged in’ unconstltutlonal exclusmnary zomng Denvﬂle answered denymg
| 'i‘thls clann offenng more than 30 affn'matwe defenses and counter—clannmg
'for expenses and attorney fees on the grounds that plalnt]ffs' commencement}'_' 3
= fijof the action was “nnproper, ﬂlegal arbltrary, [and] capncxous " Denvz]le
| "and ten other defendants also challenged the decxsmn to bnng' the suit in '}
.a proceedmg before the Appellate D1v151on ThlS challeng'e was relected

'after bnefmg and oral argument -Borough of Moms Plams V. Department

‘ of the Public Advocate 169 N.J. Su per 403 (App D1v ), certu‘;’ . demed
81 N J. 411 (1979)

Denvﬂle then leed motmns to sever and to dlsquahfy Honorable Robert
| Mun', J. S C. from hearmg the case. After bmefmg and arg‘ument both
motmns were demed by order entered on January 19, 1979 On plamtlffs
motion, the counter-clalm was severed and proceedmgs on th1s clann were

stayed by order dated March 23, 1979. o '.



Plamtlffs commenced dlscovery on December 26, 1978 by sermng =

i | them first set of mterrogatones Judge Mulr entered the fu'st of many |
L orders settmg tlmetables for dlscovery ‘on January 19 1979 Defendant i Ta0
- :‘.Denvﬂle Townsh1p subm1tted full answers to pla.mt:ffs' f1rst and second .
o sets of Lnterrog'atones only after repeated motlons and orders to compel '?"",
” _dlscovery See Order of June 21, 1979 motions of August 24 and
i «September 21, 1979, resultmg in order of November 15 1979; momon of
( '__"- -‘ ggNovember 1, 1979 resultmg in order of December 12, 1979 Plamt:ffs
an s '_deposed Denv111e s consultmg planner and seven other so-called common »
defense experts whose testmony was offered ]omtly by Denvﬂle and other o
,‘ defendants Plamtxffs also responded to Denville's mterrogatorles and L
s 'promded expert reports by four expert mtnesTSes Denvxlle and the,common -
defense group conducted 19 days of dep051t10ns of these Wltnesses. Dise |
o _f"covery closed on February 25 1980 | 3 » | ‘
7 The Court conducted a pre-tnal conference on March 19 1980 wh1ch |
b ij:_ v"led to the entry of pre-tmal orders dated March 19 1980 and April 9, 1980
| 5 »At thxs tlme, Denv:lle ]omed in the ftrst of three motlons to mdefmltely stay
' all proceedmgs The mot1on was demed The motmn was renewed and aga.ln :
” demed on May 23, 1980 (Two defendants other than Denvﬂle unsuccessfully S
. appealed thlS decision to the Appellate D1v151on and the Supreme Court)
i ~In its pre-tmal order, the Court sought to smphfy the issues _by o
e,ordermg the parties to f]le detalled proposed fmdmgs of fact On R
: Aprll 30 1980 plamtlffs f]led a 600 page set of fmdmgs of fact. -
Denvﬂle filed no fmdmgs On June 17, the Court modlfted and clanfled
. 1ts order and set a new t1metable On July 24 pla:ntxffs flled a, rewsed
-~ 900 page set of fmdmgs of fact Denvﬂle never filed any counter-fmdmgs.
: In September 1980, Judge Mu1r abandoned the effort to smphfy the issues
, ‘ ‘ |



,,m thlS manner and set the case down for trial" before Honorable Regmald
o Stanton for January 5 1981 On December 1 1980 Judge Stantbn entered
a new order estabhshmg tnal procedures for a trzal to commence on

. January S, 1981 and demed Denvﬂle S thlrd motlon for an mdefmte stay

| b On December 16 as plamtlffs were preparmg for tnal the Supreme Court o

g granted a mouon for a stay sought by defendants other than Denvﬂle

. “After the Supreme Court’s dec151on in Southern Burhngton County

( D "VN'AACP v. Mt. Laurel Townsh_xn, 92 N. J 155 (1983), thls case was

asmgned to. Honorable Stephen Skﬂlman, J.S. C ‘ and proceedmgs resumed:‘

.on July 11 1983 Pursuant to a scheduhng and procedural order enteredf-.

mately 24,-0 mumc1paht1es S1x add1t10na1 mumcmahtles plus the Mlddlesex =
‘and Warren County Plannmg Boards mtervened although all subsequently =

S , mthdrew

Pursuant to the Court's order of July 13 1983 plamtxffs fﬂed
' «*-,__',reports of four expert mtnesses on October 10 1983 Denvﬂle con-‘_"‘..- S
g ducted three days of depos1t10ns of these w1tnesses. Plamt.tffs also o

S recommenced dlscovery, servmg a notlce to produce documents and a SRUS L

,. : and responded to plamtlffs' interrogatomes ____1 after a motmn and order,- '
. ‘, to compel dxscovery was entered on December 2 1983.‘ : | | :
Pursuant to the Court's order of February 14 1984 plamtlffs flled i
‘a brief and prepared for tmal on the 1ssue of dehneatxon of the regmn. - f o
This trial was postponed. after the Court appomted Carla Lerman as 1ts e
, expert w1tness and directed her to prepare a report In response to Ms |
Lerman s report, plamtlffs submltted an add1t1ona1 expert report on fa1r |
share and part1c1pated in three evenmgs of deposmons of Ms Lerman
- »by.Denvﬂle ‘and other defendants. E
-3 -

3‘:on July 13, 1983 plamuffs served not1ce of the pendmg' case on approx—f o

thu'd set of mterrogatones upon Denvﬂle Denvi]le fﬂed expert reports s |



Commencmg m December of 1983 plamtxffs had perxodlc meetmgs

~ w1th representatlves of Denvﬂle concermng settlement mcludmg a

court—supemsed settlement conference on. Apr:l 9 1984 These effort;s e

were unavaﬂmg pnor to tnal

Tnal commenced agamst Denvﬂle and two other defendants on July |

S -2 1984, and contmued with some mterruptlons untﬂ JHIY 26 1934 It was .

suspended when plamt:ffs and Denville entered into a tentatlve settlement :

agreement wh:ch the Court: determmed to be hkely to be fmahzed and

secure Court approval e _ S B v’ |
The parues proceeded to attempt to fmahze th1s agreement In the o

- meantzme, Slegler Assoc1ates, plamtlffs in the consohdated case of

Sxegler Assoc1ates v. Denville Townsmp, moved for summary ]udgment. :

i The Court determmed that Denv:lle s zomng' ordmance was facla.lly mvahd

aud entered an order for parnal summary ]udgment on November 9, 1984

' On December 16, 1984 ‘at a pomt when counsel had su’bstantla]ly completed.‘ -

draftmg a settlement agreement the mumc1pal governmg' body of Denvﬂle
: ,'voted to repudlate the tentative agreement Tmal resumed on January 11

_1985 and ‘was completed in one day The Court 1ssued an opmmn -on

January 14, 1985 that Denv:lle s constltutlonal housmg obhgatmn is 924 iy

lower mcome umts | On January 31 1985 the Court 1ssued an opmlon "
_ that Denvﬂle s unmet obhganon is 883 1ower income umts and d1rected
Denvﬂle to submlt a rewsed zomng ordmance w1th1n 90 days. - On March 3,
> ‘1985 the Cou}t entered an order embodymg that decnsmn and appomted |
: Dr Davxd Kmsey as spec1a1 adwsory master -
Dr Kmsey, in performance of hIS dutles held weekly daylong |

meetmgs startlng on April 18, and contmumg through June 12 1985 |

In addition to part1c1pat1ng in those meetmgs, plaintiffs made one of
their expert witnesses ayailable on ’two}foccasions for presenta_tions to

4



| 'Dr Kmsey and to- the mun1c1pal govermng body lentiffs also submtted a

draft ordmance and comments on. Denvﬂle‘s June 13, 1985 draft comphance S

"5 7plan Mr Kmsey subm1tted hlS report to the Court on Aug'ust 16 1985.

On July 2 the Governor s1gned L. 1985 c. 222 the so-called "Mt Laurel .
: ';B,xll " On July 8 1985 Denvﬂle moved to termmate the appomtment of the |

e Specml master and transfer the case to the Affordable Housmg Councﬂ The ‘

Court demed the request to termmate the appomnnent of the master on July 19 |

. 1985 _The remainder of the motion is before» the Court in thlS proceed.u;g.
P1a1nt1ffs estlmate that several thousand hours of attorney tnne
have been devoted to prosecutmg thlS htlgatmn over a seven-year penod.

'B Denvﬂle S Response to Its Constltutmnal Obhgatmns

In 1975 the New Jersey Supreme Court ruled in Mt. Laurel I that _v

o mumc:pahtzes had a consututlonal obhgatlon to plan and prov1de fa1r housmg‘ |

i to meet the needs of the1r mdlgenous poor and thexr faJr share of the
) present and prospect1ve needs of the reg;xon s poor. As mdlcated by

the 1979 report of Alan. Mallach (Appendlx A) no undeveloped areas m i

o Denvﬂle were zoned. for "least cost" housmg - g-arden aparnnents town-

S houses smgle famﬂy houses on small’ lots two famﬂy houses ‘or moblle

homes " This analyms 1s corroborated by the vacant land analyexs pre- i
”pared by the Townshlp Planner Russell Mont_ney in 19'2’9 (Appendlx B)
‘The only arguable prowsmn for lower mcome housmg was a penmsswe |
semor c1t1zen housmg zone. | | | ‘ |

| In September 1983, e1ght months after the second Mt Laurel deCISIOI!;
~Mr. Ma]lach prepared a new report and found no mcrease in opportumtles
for "least cost" housmg and no prowsxon for low and moderate mcome house g
_ing in Denvﬂle (Appendix C). The lack of opportumty for least cost '
housmg in Denvﬂle is corroborated by the June 1984 vacant land analysxs
prepared by Mr Montney (Appendlx D) | |

-5~



In response to plamtxffs' thx,rd set of mterrogatomes Denvﬂle reported -

: m 1984 that it had ta.ken no steps to create reahstlc opportun1t1es for low , -

- and moderate mcome housmg (Appendlx E). In a sttpulatlon entered m

| -open court on January 31 1985 Denv:]le Townshxp agreed that onIy 41

i "umts of lower income housmg had been created in the mummpahty smce

g ,‘ '1980 aIl in the form of rehabl.htatlon of emstmg substandard umts o

occupled by 1ow and moderate households under a program conducted by

1 the Morns County Commumty Development Offxce The mumc1pahty plays i

Ea ‘_ :no role in this program

In response to the Court‘s dec151on of January 31 1985 Denvﬂle L

e never subnntted a rewsed zonmg ordmance elther to the Court or to :

; the speCIal adwsory master As mdlcated by Dr Kmsey s report,

i 'the mun1c1pal1ty dzd not ava1l 1tse1f of hlS assmtance in formulatmg‘ a

,'4_comp]1ance plan or draftmg an ordmance and cooperated only mmuna]ly

. in hlS efforts to secure mformauon to perform hlS charge (Appendlx F)

g Qn June 13 1985 the mun1c1pahty subm1tted a sm-page ouﬂme of a | ol
o | comphance plan. Plamtlffsf analysis of this comphance plan md.tcates that

: the plan provxded reahst1c opportunltles for only 12 umts of 1ow and

L kmoderate income housmg (Appendlx G). Dr Kmsey reached the same B

conclusmn m hxs report (Appendlx F, p 21)

“ In sum Denvﬂle has taken no steps smce 1975 to create reahsuc
o Opportunmes for housmg affordable to low mcome households and has |

‘ proposed no plan to. create reahstlc affordable housmg opportunmes in

‘ the .future ,



i INTRODUCTION =~

Defendant Denvﬂle Townshlp has moved for transfer of th1s case

: to the Affordable Housmg Councﬂ pursuant to newly enacted L 1985

| c - 222, §16 That statute declares in perunent part' ,:'

. 7.16." For those exclusmnary zoning cases
S }i:nstituted more than 60 days before the S
... effective date of this act, any party to the =~~~ =
..~ litigation may file a motion with the court to' R
. seek a transfer of the case to the council. = -
- In determining whether or not to transfer, =~
. the court shall consider whether or not
.+ the transfer would result in a manifest NN B R
' injustice to any party to the litigation. If . - . =
, ‘the municipality fails to file a housing ele--
~ -~ ment and fair share plan with the council
.-~ within five months from the date of
. transfer, or promulgation of criteria and
- guidelines by the council pursuant to
<. section T of this act, whichever occurs
later, ]unsdlctlon shall revert to the court

L 1985 c. 222 § 16 prowdes for transfer of pre—May 1985 cases to 2

SR the Affordable Housmg Councﬂ* only where the court determmes that "transfer‘ .

% Plaintiffs note that '.th'e; remedy which Denville seeks in its motion
is, at the present time, impossible.” No case can be transferred to the

_ Affordable Housing Council now because there is no such body in existence.

- The Governor only nominated the nine members of the Council late last week,
- and these individuals have not yet been confirmed by the Senate. The Council
has no staff, no office, no telephone, and no mailing address. . It may well
“be that transfer of any case to the Affordable Housing Council now would be

~ a denial of ‘due process. See Logan v. Zimmerman Brush Co., 455 U.S. 422
(1982). In other words, a transfer at the present time to what is, in effect,

a non-existent Councﬂ would in and of itself, “result in a mamfest:

m;ustme " e : :

Plamtl.ffs recogmze however, that the transfer issue wﬂl cloud proceed-
ings in this case if not resolved at the present time. Plaintiffs have no
objection to the Court's treating Denvilie's motion as a contmgent one, seeking
transfer to the Affordable Housing Council v..hen and if it comes mto emstence,
and ruhng on it at this t:me o _ : o



- would [not] result in- mamfest mzustree to eny party in- the htlgatmn e -
% };The apphcatxon of L. 1985 c. 222 §16 thus mvolves analysxs of two phrases'
"mamfest mJustlce" and "party to the htlgatzon. .] oy '

As wﬂl be dlscussed in deta11 below, these terms must be construed m hght |

it ‘of the Mt Laurel dec151ons Southern Bur]mgton County NAACP v. County ‘
' -.NAACP v. Mt. Laurel Townsh1p, 87 N.J J 158 (1975) (Mt Laurel 1) and. 92 N J

155 (1983) Mt. Laurel II) When analyzed in tlns context 5§16 requ:.res demal

: _‘ of a transfer mot1on 1f the transfer of a case to the Affordable Housmg
| ( ) ‘ '_'Counexl would mgmﬁcantly perpetuate the types of wrongs condemned by
the Supreme Court in the Mt .Laurel dec151ons, as contnbutmg to the pattern
'y'of "widespread noncomphance" w1th the Constltnnon In the present case, “
transfer would result in 1) further delays in the vmdlcatlon of the rlghts of
». . gvlower mcome persons caused by the term&j:t«mn of ]udlclal proceedmgs that
g - have nearly been completed and the m1t1atlon of new admmlstratxve proceedmgs,
2) greater burdens upon lower mcome persons in the form of the mcreased B
v'expense and comple:nty of proceedmgs to enforce thelr constltunonal nghts,

»3) the absence, or d1m1mshed avaﬂabﬂlty, of effecuve remedaes to enforce ‘

: comphance, 4) the relegatlon of low and moderate income persons to exclus1ve

.7 % The statute clearly does not impose a blanket rule that all pre-May 1985
. cases must be transferred, as the logic of defendant's arguments appears to
. .suggest.  The statute distinguishes between post-May 1985 cases, and pre-
- May 1985 cases. In the former instance, plaintiff must, as a matter of course,
_exhaust administrative remedies before the Affordable Housing Council.- In -
the latter instance, however, the case continues to proceed before the court S
unless the tnal ]udge determines that transfer is appropriate. :

L. 1985 c.222 plainly contemplates that at least some pendmg cases wn]l
‘continue to proceed before the courts. It provides for entry of stays of
certain types of remedial orders in pending cases. L. 1985, c. 222 §28.

It authorizes applications to the courts for orders extending the period

" of compliance. L. 1985, c. 222, §23. It authorizes applications to the
courts for approval of so-ca]led regmnal contribution agreements.: L. 1985
c. 222, § 12. These provisions would be entirely superfluous if, as
defendant suggests, there wére a blanket rule that all pendmg cases are
to be transferred to the Affordable Housing Councxl

_8 B



'f reliance upon voluntary comphance by the B

i 1pa1 defendant for an extended =

L ‘perlod of tlme, and 5) less than full and proper vmdlcanon of the constltutlonal _ ;

‘»-nghts of lower mcome persons Any of these £actors standsng alene should

; bar transfer under the terms of sectmn 16 In combmatmn, they promde e'ver- e

'whe]mmgly compe]]mg reasons to deny a transfer in thzs case

Th15 15 a case of first 1mpress1on in tlus wcmage The Court's declszon

o ; :‘ w111 provxde ]udzcml standards for the proper constructxon and apphcat:.on of
| ‘.Secnon 16 It will also be rehed upon by mumcxpal officials throughout
i,..l »if}northem New Jersey who are cons1der1ng whether to seek transfer to the o
_ AAffordable Housmg Councxl pursuant to Sectlon 16. ‘For these reasons, Tl
| plamtlffs urge the Court to develop general standards whlch wﬂl \aJ.d muni-*

" L mpal offlclals in ma.k.mg' informed dec1szons about transfer motmns.

In the remamder of thls br1ef the plaintiffs wﬂl present theur views on

E vthe proper constructlon of Sectlon 16 We dlSCU.SS f:rst the meaning of “party
to ht1gat1on" and then of "mamfest mlusuce. : Thereafter, we wﬂl explam ‘

how the proper apphcatmn of these terms leads mexorably to the conclusmn L

s that defendant's transfer motion should be demed. ot S

o




AR P
. "PARTY TO THE LITIGATION," AS USED
"IN L. 1985 c¢. 222, §16, INCLUDES THE o
- LOWER INCOME PERSONS WHOSE RIGHTS
~ ARE ASSERTED IN THE LITIGATION AND -~ . -
.~ WHO WILL BE BOUND BY ITS QUTCOME . .= -

: The Court must decxde in ttus matter whether transfer "would result
m mamfest mgustlce to any party to the htxgatton " L 1985 c. 222 §16
.Only by analyzmg the phrase "any party to the htlgatxon can the Court
‘determme What types of “m}usnce" 1t must assess. Clearly “any party to the
| "/jf'htlgat:on“ includes the actual partles Thus the Court must consider in the
: flrst mstance, the extent of possﬂale mjury to any orgamzattonal pIamtIffs and
}b the persons Whom they represent as well as the m]ury to the builder—plamtn’fs.
| b,i Spec:.flcally, in thxs case the Court must assess: the extent of potentxal mlustlce,
: "‘not merely to bullder—plamtlffs (as suggested by the mumcxpal defendant), but
: .also to the low and moderate mcome persons whose mterests are represented by
the orgamzatlonal plamtlffs »—— the Morms County Falr Housmg Counc:l the ‘
- Morns County Branch of the NAACP and the Pubhc Advocate. T p' B
| _ Indeed as we wﬂl explam below, even 1f there were no orgamzatlonal
' Qplamtlffs but only bullder-plamtﬁfs, the Court would st:ll be requxred by
g .Sectmn 16 to evaluate the potentla.l m]ustme to low and moderate mcome "
: households that would result from transfer to the Affordable Hous:mg Councﬂ
The phrase "party to the ht1gat10n" in Sechon 16 must be mterpreted in )
hght of ‘the dlstmctlve structure of excluszonary zonmg httgatlon as framed by
the Mt. Laurel« de01s1ons All exclusmnary zomng ht1gat10n is representattve _' |
»htxgatxon brought in the mterest of lower income persons ' Regardless of |
who is the nominal plamtl.t‘f the constxtutlonal rights asserted are those
of lower income epersons Thxs type of htlgatzon cannot be ad;udxcated unless ;
the scope of the duty of the mun1c1pa1 defendant to lower mcome persons '
is determmed 92 N.J. at 215- 16 256 The final outcome of such a case



i .»,"must be a remedy fully vmdlcatmg the mghts of Iower mcome persons 92 N J

Cat 285 290 ‘I’hls is. so even 1f the interests of the nommal plamtiff 9.:3 ,a
_‘,buﬂder, are much more hm1ted i _ T | -
' Moreover, regardless of the 1dent1ty of the nommal plamtxff all Iower Jn- e
v:come persons are bound by any ]udgment of comphance entered m such hngatmn
i 92 N.J. J. at 291 92 Indeed thlS Court described the character oJf thls type of

' htlgatlon in an earher dec1s1on in this matter: ' '

. A Mt Laurel case may appropnately be vxewed L
as a representative action which is binding on .
non~parties. The constitutional right protected -

by the Mt. Laurel doctrine is the right of lower - :

- income persons to seek housing without being

- subject to economic discrimination caused by -

. exclusionary zoning. The Public Advocate and - |
such organizations as the Fair Housing Council 2 :
and N.A.A.C.P. have standing to pursue Mount - -

 Laurel litigation on behalf of lower income persons. .

 Developers and property owners also are conferred v

~.standing to pursue Mt. Laurel litigation. In fact |
the [Supreme] Court has held that "any mdlwdual
demonstrating an interest in or any org'amzatmn e
that has the objective of, securing lower income -

© housing opportunities in a municipality will have

- standing to sue such municipality on Mount Laurel =

" grounds." However, such litigants are granted | -
“ " standing, not to pursue their own interests, 1

.. but rather as representatives of lower income . -

. persons whose constitutional nghts are allegedly O N R
~ being violated by exclusionary zoning. N P

- Morris County Fair Housing Council v. Boonton o EaR
Township, 197 N.J. 359, 365 66 (Law D1v 1984)
?c1tat1ons om1tted) ,

In hg‘ht of the representatxve character of exclusmnary zonmg htlgatxon, ‘

‘ the term "party to the ht1gat10n" in Section 16 must be construed to mclude r

' the lower income persons whose mterests are being asserted in the htlgatlon, S

~ as well as the nommal plamtlffs Any other mterpretatlon would effectlvely
thwart the Mt. Laurel dec1smns ‘and the statute, for it Would result in transfer '

| declsxons bemg made w1thout regard to any potentxal m;ustme to the lower mcome
persons whose mterests are, m reahty, at stake in the proceedmgs and who wi]l
~ be bound by ]udg‘ments entered in those proceedmgs Thus, in eonsuiermg ‘_

a1l -



apphcanons under L 1985 c. 222 816, the Court: must not only detemme whether
the nommal part1es in the htlgatlon wﬂl suffer "mamfest m;usnce“ but must also

consxder whether lower mcome persons wﬂl suffer such m]ustlce

- 12 -



CIL
'THE TERM "MANIFEST INJUSTICE" IN SECTION 16 -
'MUST BE CONSTRUED TO MEAN THAT A TRANSIFER
SHOULD BE DENIED WHEN IT RESULTS IN PER-
_ PETUATION OF THE CONSTITUTIONAL WRONGS
. CONDEMNED BY THE SUPREME COURT IN THE
MT. LAUREL DECISIONS

A "Mamfest In}usuce'," As Used In L. 1985 c. 222 §15 S
i - Must Be Construed In nght of the Mt. Laurel Dec151ons ;f_'

The term "mamfest m]ustlce" is not defmed in L. 1985 e 222 nor is there

,, '» any helpful Ieg151at1.ve h:tstory on the meamng of tlns term. The\ Court must
( o ‘;-',;x._necessarﬂy look elsewhere for guldes to the proper mterpretanon of thxs phrase.
S | .-Th15 task is made more dlfflcult by the fact that thzs phrase is used in the
. i 'f ]unsprudence of New Jersey in varymg contexts and mth mdelsﬂ dlvergent
 meanings. The followmg uses of the phras% are ﬂlustranve' i | |
D R 4:17-7 prov1des that late answiers to mterrog‘atones\ are to et

¥ 3!
: be permltted only if “mamfest m]ustlce“ would otherw:se result. ,‘ The courts :

o have read this languacre as md.lcatmg that leave to make late amendments R

" : to mterrogatones, wh:le not automatlc is to be granted "h’berally "

‘Pressler, Current N. J. Court Rules ; Comment R. 4 17-7; See West_p hal v.

: Guarmo, 163 N.J. Suger 140 (App D1v 1978), f’d mem on opmion.k |

below, T8 N J. 308 (1978) The potentxal mjusuce Whlch the courts evaluate
in th1s context 1s the posmbmty that a party w:ll be demed the opportumty o
| ,t° present hlS case fully and falrly to the tner of fact. In hght of this ;"._; |
E potent1a.1 m]ustlce the courts have formulated three cntena to dbtermme ._
E '_whether "mamfest m]ustlce“ vn]l occur in a partmular case.}“ 1) Was =
there mtent by the proponent of the amendment to m1slead‘? 2) ]Ts there " »
"any element of surpnse" ' 3) Wﬂl the opposmg party be unduly prejudiced?r. o

'Westphal v. Guarmo 163 N J. Super at 146.

2) Remxttxtur wﬂl be granted only when the damages awarded by

the fact finder would result m “manifest mjustme " Baxter v. Faiirmount Foods 3

-13 -



" Co., T4 N.J. 588, 59 (1977) Leingruber v. Clarldge Associates | 73 N. J 450
(1977) The courts, in construmg th1s standard have emphasmed that use of
o rezmtt;tur 1s 3 desxrable practlce m appropnate cases and is to be encouraged

'I'he potentlal mmstzce

~; ‘Baxter v. Fau'mount Food Co., 74 N.J. at 595

o ":‘», whzch the courts evaluate in this context is the possmxhty that the fact o
| fmder, through m1stake pre]uchce, or 1ack of understandmg, has reached

cea result that seems "wrong ftt The courts have struggled to fomxulate

B cr1tena for determmmg whether a case meets th1s standard._ Despu:e

i repeated efforts, they have been able to formulate no cr:.tenon mere;-f’ R
| . precise than "the: jury went so wide. of the mark [that] a m1stake must

have been made." Baxter V. Falrmount Food Co., 74 N J at 599 o

».
tune of"" ‘

; _.”(quotmg Justlce Hall in State v. Johnson 42—N J 146 162 (1964-
;‘3)

- ‘_ sentencmg only to correct a "mamfest m]ustlce "

R 3 21 1 permzts the mthdrawal of a guﬂty plea at the

ThlS rule has 1been con- |

© o strued liberally to pernnt mthdrawals of guﬂty pleas  State v. 'I’aylor, i

80 N J. 353, 365 (1979) The m]ustxce to be evaluated in this”centext is
that the defendant may have been or may appear to have been, mduced

. mproperly to waive h1s consntutlonal nghts

State v Taylor 80 N J at
| 361-62 The courts have carefully formulated the cntema to to be used |

’ m this. context: mthdrawal of a guﬂty plea is to be perm1tted when, to one

not “approachmg defendant's attack on the plea bargam with a set attltude" &

of skept1c1sm," 1t appears that there is “a 51gn1fxcant p0551bﬂ.1ty that the

: mlsmformatlon ::mparted to the defendant could have -dv;rectly_v mduced hnn

State v. Taylor, 80 N.J. at 365.

‘ to enter ‘th’e pleas." =

'4) . Where the legislature's intention as to whether or not a
~ to be applied rétroactively_ to pending cases in 'unclear, the statu
_ be. applied retroaetively where “manifest injustice” would result.

~ v. Gibbons, 86 N.J. 515 (1981); Kingman v. Finnerty, 198 N.J. S

_14-'..

statu'te is

G1bbons

uper. 14

te wﬂl not -



. _(App Dlv 1985) The m]ustxce to be evaluated in thxs context iis uhfa;u:‘-. :
L ness to partles who mxght reasonably have rehed on. the pmor law to their

: .preludlce Glbbons V. szbons 86 N.J. J. at 523 24 The New Jers,eyv

“ courts have followed such federal demsmns as Bradley v. School Board- of

'Rxchmond 416 U S. 696 716-17 (1974), and Thorpe V. Housmg Authority

_"of Durham, 393 U.S. 268 (1964), in formulating three criteria to determine
- whether thxs sta.ndard is met: (1) the nature and 1dent1ty of the parties;

' "(2) the nature of the mghts at 1ssue, and (3) the nature of the 1n1pact of

‘the change in law upon those nghts Bradlev v. School Board cf R1chmond
| 5) Some lower courts have construed R. 3 22-1 whxch permxts .
‘petltlons for post-conwctmn rehef from mcarceratxon, as perxmtt].hg R

g rehef only in cases of "mamfest mlustlce " State v. Cummms, 168 N J.

__E_._ 429, 433 (Law D1v 1979) The m]ustlce to be evaluated m thxs : |

context 1s the p0551b111ty of mcarceratmn obtamed through ﬂlegal or uncon-v "

T stltutxonal means. State V. Cummms 168 N.J. Suger at 433 The courtsv
\. o : have stated that the cntemon to be used in tms context is whether the |

claimed error "demes fundamental fa1rness in a constltutxonal sense and

: denies due process of law." 168 N.J. at 433 |
‘ These examples of the use: of the term ! mamfest mjustlce" in New 5
‘ Jersey mnsprudence demonstrate three 51gmf1cant pomts? , ‘
! 1) "Mamfest mlustme" is not a term that has a smgle | conslstent meamng'
throughout New Jersey Jumsprudence Its meanmg vanes wzth the context in |
: wh1ch 1t occurs. Sometunes it is used to mg‘mfy a standard that can be met

-only in very except10na1 cases. In other contexts, it is used to Bigmfy a

‘ standard that can be met in a great many cases SR - BRI
2 "Manﬁest_ mJu‘snce" is always eva.luated in terms of the t‘yp'eof v

injustice that is relevant in the context in which it is used.’ r,Whejn it is |



P
S

I

1

\

' ,’,_used in the context of post-conwctlon rehef the courts evaluate it m

\
.terms of poss:.ble vxolattons of procedural due process When 1t ms used
m the context of - determmmg whether a statute should he construed to he

£ retroact1ve in effect the courts evaluate it m terms of the unfalrness

‘ ~of reasonable rehance on prlor law When 1t is used in the context of a |

late amendment to mterrogatomes 1t 1s evaluated in terms of the potentxal

loss of an opportumty to have one’s day in court. . Genera]ly, however, i_ pEL A

o 'the more compelbng the mterest in avo1dmg the tyhe of mJustlce‘ at 1ssue,
- . the more readlly "mamfest m]ustlce“ wﬂl be found ) | . |
| 3) "Mamfest lnlustzce," is not a matter for ad hoc determnﬂatxonst It -
- ixs a phrase that mv1tes the courts to formulate appropnate standtards _and.., ._ S

msofar as possible, to adhere con51stently to those standards

: Thus in construmg L. 1985 c. 222, 116, the Court must mterpret " B
| : "mamfest m;ustwe" 'in the context in wh1ch the Legmlature utﬂlzed the phrase o
v"and in hght of the m;ustmes wh1ch the Leg151ature was. seelqng to remedy.

| ,
o Insofar as possxble, the Court must also seek to formulate standards of general

- apphcablhty that perm1t Sectmn 16 to be apphed m a reasoned and con-

o s1stent manner, not merelyr on an ad hoc ba51s 5 e o

r

In the present case these prmc1p1es compel several conclustons. First

B the Court should construe "mamt‘est m]usuce" in the context of the Mt. Laurel L

decnsmns The Supreme Court has repeatedly ca]led upon the Leg‘lslature to )
. |
enact 1eg151at10n "enforcmg the constitutional mandate." 92 N. J \at 212 L

1985 c. 222 1s by its own terms, a response to that request. t. 11985, c. 222

| §2(b) The statute remtes the central holdmg' of the Mt Laurel‘demsmns L.
1985, c, 222 §2(c), and declares the desu'abzhty of a “comprehen%we planmng‘
and implementatlon response to th1s const1tut1onal obhgatlon," ‘ ‘1985 c. 222
v§2(c) Thus the m;ury which the Legxslature sought to redress by the enact- L

.
ment of L 1985 c. 222, is the demal of the constxtuttonal nghts\ of lower



meome persons as enunexated m the Mt Laurel ﬁeersxons - ‘ '_',' 3

The clearest and most dlrect expressmn of - the purpose of the legls-.

Iatlon 1s L 1985 c 222 §3

- 3.' The Leg151ature declares that the
. statutory scheme set forth in this act A L
-~ is in the public interest in that it compre- =
.- - ‘hends a low and moderate income planning
' and financing mechanism in accordance mth
- regional considerations and sound planning
. concepts which satisfies the constitutional Lo
. obligation enunciated by the Supreme Court. .
- The Legislature declares that the State's . ‘
. preference for the resolution of existing -
- and future disputes involving exclusxonary
. zoning is the mediation and review process
- set forth in this act and not litigation, and
. that it is the intention of this act to provxde .
- various alternatives to the use of the builder's
~remedy as a method of achlevmg faur share
‘ housmg e , v :

. This sectlon is dlrectly relevant to the constructan of L. 1985 c:. 222 §16 : '
Whﬂe it expresses a leglslatlve "preference" for the transfer of pendmg o

cases to the Affordable Housmg Councﬂ it does S0 only in the context of

o ,‘ensurmg that the "constltutlonal obhgatlon enuncmted by the Supreme Court"

S _‘1s satxsfled by the operanon of the statute Thus, in construmg the phrase

. "mamfest m]ustme," the m]ustlce whlch must be‘ consxdered is the probable
: effect of a transfer‘upon the contmued denial of the constltunonal mghts

X enuncxated by the Supreme Court" in the Mt. Laurel dec151ons. i

Second the term "manifest m]ustxce" must be wewed in reletlonshlp to |
the posture of the exclusmnary zonmg htlgatmn. Where as in the present S
case, consxderable 3ud1¢1a1 resources have been expended in reso]ivmg the =

‘ controversy in a manner dlctated by the Mt. Laurel dec1smns transfer 1s

partlcularly mappropmate The "mamfest mjustlce" to lower mcome persons, o

- who have to start anew 1n vmdxcatmg their consututlonal nghts before the

Affordaole Housmg Councﬂ 1s clear in these" cmcumstances



. 'B. Construed In Light of The Mt. Laurel Decisions, Section 16
. Must Mean That A Transfer Results In "Manifest Injustice"
. When It Perpetuates The Constitutional Wrongs Condemned’ ’
. pby the Supreme Court In Those Demsmns ' s

In the f1rst Mt Laurel dec1s1on, the Supreme Court held that a mum—

c1pahty must plan and proV1c1e for suff:ment safe and decent housmg affordable,
:kto low and moderate persons to meet the need of 1ts mdlgenous poor and 1ts .
kfalr share of the present and prospectlve need of the poor of the regton m
| whxch the mumc1pahty is located 67 N.J J at 174, 179—-81 197-89 The .

‘, Court condemned as unconstltutlonal both the adoptxon of ordmances that

o nnpose "requlrements or restmctxons whlch preclude or substanudﬂy hmder" '

prowsxon of low and moderate mcome housmg and the fa:llure to adopt

-

e regulatlons that "make reahstlcally poss1b1e a vanety and chome of housmg, o

v .:’ mcludmg adequate prov1sxon to afford the opportumty for low and moderate

mcome housmg "l 67T N.J J at 180 81

The Court however, d1d not requ1re mmedlate mandatory orders to compel

: ehmmatxon of these conshtutlonal mandates Instead 1t stayed 1ts hand m large
- measure because of 1ts "trust" that munlclpahtles would voluntarﬂy act "m the

o -"splnt" of the Court's demsmn 67 N J. at 192.

g

Elght years later, in the second Mt Laurel dec1s1on the Supreme Court

concluded that there Was a pattern of "mdespread noncomphance vnth the

consntuuonal mandate of our or1gma1 opuuon in thls case." 92 N J at L

: 199. The Court announced m the strongest possﬂale terms that contmued

’noncomphance would no longer be tolerated "To the best of our abﬂzty, we

shall not allow [noncomphance w1th the constttuttonal mandate] to contmue., -

The Court is more flrmly commltted to the omgmal Mount Laurel decwxon than .

ever, and we are determmed w1th1n appropmate judJ.CLal bounds, to make 1t

- 18 -



:’work ", 92 N.J. at. 199 * The Court reaffumed the orlg’mal Mt Laurel dec1smn -

' and clamfxed the procedural and substantxve szgmflcance of 1ts constltutzonal

i ‘-mandate In the course of 1ts opnnon, the Court also 1dent1f1ed and condemned

[ a number of wrongs that separately and together, had contnbuted to the

3'_.f:_';emergence and contmua.txon of the pattern of "mdespread noncomphan(:e" Mth

,:Ithe Constltutlon Among the wrongs 1dent1f1ed and condemned by the Court were:
» ) Doctrmes and procedures that foster excesszvely complex and |

o expenswe lmgatmn and that thereby 1mpede efforts to compel comphance .

| ) ’and encourage noncompha.nce 92 N J at 200 214, 252—54

S “2) Doctrmes and procedures that permlt delay through protracted R
proceedmgs and "mtermmable" appeals 92 N.J J . at 200 214 290-—91. o

:_3): Inadequate remeches which make enforcement d:fﬁcult and per-

o " m1t ‘continued noncomphance even after constltunonal vmlatlons have been i

“ "ad;ud.xcated 92 N.J. at 199, 214 281-92, 340-41

L ‘_ 4) _ Un]ustlﬁed rehance by the courts upon voluntary ‘mummpal actlon ‘
| wh1ch in effect makes comphance vnth the Constltunon nothmg more than ‘.
‘ j"a matter between [mumc1paht1es] and thelr consmence n 92 N J at 199
5) _. 3 The lack of 51te specxﬁc remedles for buﬂders, whlch results in k‘ . -
- the absence of partles who have both the means and mcenttve to seek to S
) _:I:’enforce comphance with the Const1tut1on 92 N J at 218 279 80 308 -
| 6) Doctrmes and procedures that perrmt cases to be dlsposed of on o

pES—.

the bas1s of "good fa1t " or "bona flde" efforts wnhout any determmatlon :

* In this respect the Mt Laurel decision para]lels the school desegregatlon
‘decisions of the United States Supreme Court after Brown v. Board of Education,
. 347 U.S. 483 (1954). Ten years after Brown, the Supreme Court abandoned its
- initial "all deliberate speed" standard for comphance on the ground that there had.
been "too much deliberation and not enough speed " g_g_., erffm V. County -
-School Board, 377 U.S. 218, 229, 234 (1964) » L '

.\,\
i
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,,'.":of the magmtude of the mumclpehty s obhgatmn or the degree to whmh

i the obhgatlon remamed unsatlsfled Wxthout remedles to ensure comphance

: ’.'Wlth the entu'e consututxonal obhgatlon of a mummpahty, there is "un-' '

’ certamty and mcons1stency“ in the consntutlonal doctrme and a tolerat:.on B B

~of less than full comphance with the reqmrements of the Constltutmn, : o

92 N.J. at 220 22 248—53

In condemmng these Wrongs the Court stressed that the Constltuuon '

s reqmres not merely "paper, process wﬁ:nesses tr1als and appeals“ but

also the creat1on of actual opportumtles for housmg 92 N. J .. at 200. It
L declared that the outcome must be that “*the opportumty for low and moderate :

~income housmg found in the new ordmance wﬂl be as reahstxc as ]IldlCIal

L }remedaes can make 1t " 92 N J at 214 Accordmg to the Supreme Court the S

Const1tut10n requxres no less. LT

- If the mun1c1pahty has in fact provided a
 realistic opportunity for the construction .
. of its fair share of low and moderate in- .
- come housing it has met the Mount Laurel
.- obligation to satisfy the constitutional :
- requirement, if it has not then it has faaled
to satisfy it. - 92 M. at 221 (emphas1s in :
original). - ' o

L 1985 “C. 222 §16 must not perpetuate the wrongs condemned by the

L Supreme Court in the Mt Laurel dec1sxons See generally, Town Tobaccomst

" v Kunmelman 94 N.J. 85 103 4 (1983) (statute must be construed m a e

' manner which renders 1t constltutlonal), New Jersey Chamber of Commerce V.

B 'New Jersey Electlon Law Enforcement Commlssmn, 83 N. J 57 75 (1980) |
' (same); cf. Robinson v. Cahill, 69 N.J. a9, 461-463, 468 (1976) (constrtung |

school finance legislation adopted in response to dec1smn hold;tng pnor school

fmance law unconst1tut10na1) Drummond V. Acree 409 U.S. 1228 93 S Ct

18 (1972:) (Powell, J., Circuit Justlce_) (construing federal civil nghts laws

adopted in respohs_e to schoOI desegregation 'deci_si‘on). Iudeed,‘ a legislative

- 20 -



: : ]response to ‘the Mt Laurel decxsmns whi:eh has tire reeult of *perpetuatmg *‘these

| '»wrongs would haVe to be declared unconstltutmnal Cf Jackman v Bedme

,» 49 N J. 406 (1967) (strlkmg down madequate reapportmnment plzm adepted

: ‘,m response to pnor court. decree) - _ ’ _

= leemse, if the tranfer of any case’ to the Affordable Housmg‘ Councxl

= pursuant to L 1985 c. 222 §16 would have the effect of perpetuatmg the |
: very wrongs condemned by the Supreme Court and thus nnpede the del"

’_canon of the nghts of lower mcome persons to reahstlc housmg opportunmes in _'

e the defendant mumc1pahty, transfer must as a matter of 1aw, be demed Con— o

S sequently the term "mamfest m]ustlce" as used m Sectmn 16 must at the very |

e ».least ‘mean that a transfer cannot result in the perpetuanon of any of the

‘A-'constxtutmnal wrongs condemned by the Supreme Court in Mt. Laurel I as |
- ;bcontrlbutmg' to the pattern of "wxdespread noncomphance" w1th the Constztutlon.'
: Therefore, this Court, in determmmg whether a transfer wxll result in . |
o "mamfest m;ustxce to any party to the htlgatlon," should deny a tra.nsfer " -
: to the Affordable Housmg Councxl if any of the followmg would result from |

the transfer L

3”1 Szgmfxcant delay m the vmdlcatzon of the nghts of lower mcome

Pers"ns ; | o | o . o
»2 Increased complexu:y of htlgatlon wh1ch 51gn1f1cant1y mpedes
vmdlcatlon of the rlghts of lower mcome Dersons

3 Dmumshed avaﬂablhty of effectwe mandatory remedles whtch sugm-

N

i f1cant1y mpedes the vmd1cat10n of the nghts of lower income perSons.

4. : Excluswe rehance for some addltlonal pemod upon voluntary comphance
| .'by the defendant mumcxpahty . ' |
5.  In cases where bullders' remedles are sought a dmnmshed hkehhood :

‘that there will be partles with the means and mcentlve to assert the mghts of -

lower income persons. R . : - : SORERT S



,“\ s

; demsmn on the proprlety of a transfer in a partlcular case. S

. L ;
] A

|

;"-6, Less than full and proper vmdlcatmn of the constltutmanl nghts of

lower mcome persons €. g s zonmg plans that do not requ1re that the “housmg. :
" opportumty prowded must in fact be the substanual equwalent of tha [mum- s

o c:1pahty s] falr share.™ 92 N J. at 216

A careful evaluatlon of these factors 1s a prerequlsxte to any mformed

';— 22 -~



' YE"-TRANSFER OF THE PRESENT CASE TO TI-IE
- AFFORDABLE HOUSING COUNCIL WOULD -
~ RESULT IN MANIFEST INJUSTICE TO LOWER'
v ... . INCOME PERSONS AND MUST THEREFORE
; e ‘VBE DENIED ,

Evaluatmn of the factors set forth in the prevmus secuon of thxs bnef

demonstrates that transfer of the present case to the Affordable Housmg

v, 'Councﬂ (AHC) under L 1985 c. 222 §16 would result in mamfest mjustlce to

the plamtlffs and lower mcome persons As plamtxffs w:]l explam a transfer

:would perpetuate the wrongs whlch were condemned by the Supreme Court

as contnbutmg to "mdespread non—comphance" w1th the Constltutlon and would .,

- o 'mpede the vmdlcatmn of the constltutlonal mghts of lower mcome persons "A_'

"iztransfer would also requlre the p1amt1ffs to start anew in vmdlcatmg the:r
- constltutlonal r1ghts before the Affordable Housmg' Councﬂ after years of
: fproceedmgs and con51derab1e ]udxmal and fmancxal resources have been
devoted to obtammg Denvﬂle s comphance mth 1ts obhgatlons under the Mt
_ L_at_.l_r_e_l decmwns We shall dlscuss each of the reqtus1te factors in turn

| __..X Transfer of a case to the Affordable Housmg Councﬂ entaﬂs
’cornmencement of an enurely new proceedmg Thxs proceedmg 1s governed by
‘a t:metable contamed in L 1985 c. 222 1tse1f and in the Admmtstratxve j:"v S
Procedure Act N.J.S. A 52 14B let §gq Th1s tzmetable is set out in de- = 3
. ta11 in Appendlx I. ‘ thle the statute is a.mb1guous or mconsxstent m some

respects * a reasonable read.mg of 1ts prowslons mdlcates that the AHC is

S et

* Among the amb1g'u1t1es is whether the review and medlanon procedure set

forth in s. 15 is triggered at all by a transfer under §16. Section 16 does

not authorize requests for review and mediation by plaintiffs in pre-May. 1985

cases. That remedy is expressly limited to plamtlffs who have filed cases

after May 2, 1985. -§16(b). Nor does §16 require the defendant ‘muni-

cipality to f]le a pet1t1on for substantive certification, merely a housing

element and fair share plan. However, a request for mediation by a _

plaintiff or the filing of a petition for substantive certification by a muni- =

cipality .are the only events that trigger review and mediation under §15(a).

-~ Thus, if the statute is read literally,. transferred cases could remam forever :
j(footnote contmued on next page) . - RS :
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: ‘;not ebhged to. complete its 1n1t1a1 review and medxatmn efforts unm Qcteber 1,

l1986 f1fteen. months after the effect1ve ‘date of the statute L 1985 c 222 §19 *

- (Footnote contmued from prev1ous page) Bt
before the AHC without any action ever: bemg taken. :
e “Such a procedure would effectively terminate plaintiffs' constlmtlonal o
- r1ght to realistic housing opportunities. It would clearly violate both the = '
- New Jersey Constitution and the Due Process Clause of the federal consti- =~ - -
tution. See Logan v. Zimmerman Brush Co., 455 U.S. 422 (1982) (State
' may not terminate state created right of action without due process).. This
- literal reading of the statute must therefore be rejected, if possible, so as '
~ to preserve the constitutionality of the statute. Town Tobacconist v. '
.o Kimmelman, 94 N.J. 85, 103-4 (1983) (Statute must be construed in a manner
'y . which renders it constztutlonal if possible); New Jersey Chamber of Commerce '
‘ ( .. v. New Jersey Election Law Enforcement Commission, 82 N.J. 57, 75 (1980).

v Plaintiffs suggest that the reading of the statute that best reconc:les : -
- sections 15(a), 16, and 16(b) is that any transfer under section 16 automatically
" entails a request by the plamtl.ffs for rev1ew and mediation under secuon 15(&)

. The statute is unclear as to how the six month hmltatlon permd for re-
. view and mediation imposed by L. 1985 c. 222, §19 applies to cases trans-
.. ferred under section 16. First, it is unclear What phases of the proceeding
‘are included within the six-month limitation period. The statute provides for
- four steps in the AHC's review and mediation process: 1) initial mediation (no
- 'time period specified); 2) transfer to the OAL and proceedings before the OAL .
(90 days or more if determined by the Director of the OAL); 3) review of the
OAL decision by the AHC (45 days); 4) if the AHC disapproves or conditionally
approves the municipal plan, resubmission and review of a revised plan (60 days
- for resubmission and no time period specified for review). Thus, even those steps
B e for which a time period is specified would take more than six months. ' -
: ( R ‘Based upon the history of the leg151at10n the six-month hm1ta.t10n permd
T appears to be a relic of an earlier version of the legislation which provided for
‘a highly abbreviated proceeding before the Affordable Housing Council and
. which did not contemplate transfer to the Office of Administrative Law.or any -
_“ subsequent steps. See Senate Committee Substitute for Senate Bill Nos. 2046
SRR N ~and 2334, adopted Jan. 28, 1985. In light of this history, a plausible con-
e struction of section 19 is that the six-month limitation applies only to those -
. .. steps that precede transfer to the Office of Administrative Law. Plaintiffs.
‘have so contrued the statute for purposes of constructing the timetable set
- out in the Appendix, although this construction. does not comport perfectly R
W1th the literal meaning of section 19.
~The AHC is required to promulgate criteria and g'ulde]mes for housmg
elements within seven months of the date the last member of the commission
is confirmed by the Senate or by January 1, 1986, whichever is earlier L. 1985
c. 222, §8. A municipality whose case is transferred to the AHC under L. 1985
¢. 222, §16 must file its housing element and fair share plan with the Council
within five months of the date the criteria and guidelines are promulgated L.
1985 c¢. 222, §16. If timetables are computed starting at January 1, 1986, muni-
cipal housmg elements must be filed by January 1, 1987. (While prompt action
- by the Governor and Senate to appoint and conﬁrm members of the AHC might.
advance these dates slightly, such action cannot be assumed. Indeed, the
- Governor has already fallen behind the statutory timetable by failing to nominate -
members of the commission by August 1, 1985, as required by §5(d)). Thus the
~ AHC would have to complete its review and medmtlon process under §19 three
months before municipal elements are required to be filed under §16. There is no
-satisfactory explanation for these apparently inconsistent tlmetables.v , '
: : L T L2 ¥; BN :



At that pomt the matter is tranferred as a contested case to the Offlce of
zAdmmxstratwe Law Actlon by the Ofﬁce of Admmxstranve Law must be _
"ﬁcompleted mthm 90 days unless the Dlrector of the Off1ce of Admmlstratwe '} |
.;..Law determmes that a long'er penod is reqz:ared. L 1985 c. 222 s 15(d) _
i _":"_‘The AHC must adopt, re;ect or mod:fy the dec1s1on of the OAL mthm 45 days .
‘N.J.S. A 52: 14B 12(c) If the AHC dasapproves or cond1t10nally approves 7
| | the mumcxpal plan, the munlclpahty has the nght to resubnnt a rev:sed plan
" within 60 days for further review by the AHC. L. 1985 c. 222, §14(b)
- :'a result of this statutory tmetable, proceedmgs before the Affordable Housmg' '

o Councﬂ would ordmarly not be completed before June 1987 nearly two years

’ _"from now:

Even that date however, does not mark the begmnmg of comphance by

| the mun1c1pa11ty w1th 1ts consututlonal obhgatmns It merely marks the end o
= of one phase of proceedmgs and the commencement of another phase. The

~Affordable Housmg Councxl appears to have only the power to determme
_'whether a mumc1pa11ty s proposed housmg element and fazr share plan are o

. ".jacceptable. L. 1985 c. 222 §14.. It apparently has no exphc1t statutory power

‘- k‘ to compel a mun1c1pahty to take any acnon Compare L 1985 c. 222 s. 14.- thh |

New Jersey Law Agamst D1scrnnmauon, N.J.S.A. 10: 4—5 ets __g and w1th

| ‘Consumer Fraud Act N.J.S.A, 56 8 1 et seq. It is. we]l estabhshed that

'~ agenc1es cannot exerc1se remed1a1 powers not expressly delegated to them by

the Legzslature A A Mastrangelo V. Comnnsswner of the Department of

' Envn'onmental Protectlon, 90 N J 666 684 (1982) In re Jamesburg‘ ngh

School Closmg, 83 N.J. J 540 549 (1980) Burh.ngton County Evergreen Park -
Mental Hospital V. Cooper, 56 N.J. 579, 598 (1970). Even if plamtlffs |

1preva1l at: every step of the admmlstranve process and the Affordable Housmg._ i

Councﬂ determmes that the mun1c1pahty s proposed hc-usmg' element and falr

,share plan are unacceptable plalntlffs m1°‘ht stﬂl not be able to secure any
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: remedy frem ‘the: AHC Plamtxffs' only recourse. a.t that pmnt would be to

” _.frecommence ]uchmal proceedmgs *

Thus for the recalcrtrant mumc1pahty, transfer of ‘a pendmg case to

' ,the Affordable Housmg ‘Council, ‘even if one were now in- exzstence, is: an

| "'effectlve means of forestal]mg any enforcement of the Consntunon for at least

o f an addltlonal two years.. This penod 1s even- greater at the present ume in -

o hght of the uncertam ‘status of the Counczl (see note at page 7) Thxs ralses

E : semous consututlonal 1ssues even where suit was fﬂed Just before May 2 19&5

Even in such a case, the effect of a transfer w111 be to perpetuate by new

‘,means the mpechments to- enforcement of the Const1tut10n created hy "Iong

- _ delays“ and "mtermmable" proceedmgs - the very evﬂs whlch the Supreme

.. Court condemned and sought to brmg to an end m the second Mt Laurel .
'.‘declsmn. 92 N.J. 200 214, 290-91, 341. Compliance with the the c:onsutuuon, s
,i"_already ten years overdue wﬂl be set back at least two years longer. Low i
‘v"and moderate income persons wﬂl contmue to be demed reahstlc opportumtxes <
‘for affordable housmg durmg thl.S protracted pemod. L SR
Moreover, the effect of f.hlS delay is not merely to forestall comphance

e , '_Wlth the Const;tuuon for two years In many mumclpalmes the delay is hkely

. % . The statute is not entirely clear as to what happens after the AHC
" determines that a proposed housing element and fair share plan are un-

. acceptable.  Section 16(b) expressly provides that every party cha]lengmg'

-an exclusionary zoning ordinance will initially file his litigation in the courts

o - and, if the municipal defendant has filed a timely resolution with the AHC, will

be required to exhaust the review and mediation procedure "before bemg en-
titled to trial-on his complaint.”  The obligation to exhaust remedies expires - -
if the AHC disapproves the municipal housing element, L. 1985 ¢.222, §18,

- leaving the plaintiff free to go to tr1a1 on hlS complamt as prowded in section
16(b) L. 1985 c.222, §17 . :

In add1t10n however, the decxslon of the AHC is a final actlon of a
state agency whlch the municipality is arguably entitled to appeal to the :
Appellate Division of Superior Court. In re Senior Appeals Examiners, :
60 N.J. 556 (1972); R. 2:2- 3(a). It is also unclear whether plaintiffs’ nghts '
to pursue its original litigation could then be further delayed by the mumc1pal1ty'<
,appeal in the Appellate D1v151on _ o :




”.",f;jto have a long-term nnpact on the abﬂlty of lower mcome persons ”to ever

ey demate the1r mght to reahstlc housmg opportumues Whﬂe partxes seekmg :

- ';‘,low and moderate income housmg are toﬂmg thmugh th,e admin;strat;ve process,

"other development can proceed unchecked m the defendant mumctpahty In a

e '-'mun1c1pahty such as Denvﬂle, Wthh clalms a scarc1ty of vacant land and o

N _1hm1ted mfrastructure capamty (Db 15), mtervemng development not mcludmg
" 'low and moderate income housmg is hkely to consume these scarce resources
‘and could permanently thwart vmd1cat10n of the nghts of lower mcome persons. |
In- addltlon, as. set forth in the affxdawt of Alan Mallach annexed as Append:x J
. ,.there are currently exceptxonally favorable econonnc mrcumstances for the |
o development of low and moderate income housmg mterest rates are comparably A
) 'low demand for the market rate ‘units, Wh1ch are necessary to support the
mclusmnary development of low and moderate mcome housmg;, is hlgh and
the housmg mdustry is at a cychcal peak. . These condluons are unhkely to
: contmue mdefmltely. e k ' |
In the present case, the effect upon thebnghts of lower mcome‘persons}
is even greater than in the hypothet1ca1 pre-—May 2 1985 case descnbed .
\‘Habove As set forth in detall in the Statement of Facts, thls case was flled

A'm 1978 and has dﬂlgently been pursued by pla.mttffs smce then.‘ _The case o

e has been fully t 1ed the Court has determmed mumcxpal habxhty, 1t has S

' _' 1ssued a remed1 order requlrmg the mumczpahty to subrmt a plan for com-
‘:phance w1th1n 90 days 1t has appomted a spec1al master, and the master has
-'fﬂed his report Transferrmg thls case wﬂl nulhfy seven years of ht1gat1on
by plamtxffs to secure comphance by Denvﬂle Townshlp w1th the Const1tut1on
_and will force the plamtlffs to begm again the lengthy process of obtammg
"‘affordable housmg in Denvﬂ.le Two years from now, plamtlff‘s wﬂl be no closer |
to securmg' comphance with the Const1tut10n than they are today At that pomt "
' ‘the htlgatlon wﬂl have proceeded for nme years wﬁ:hout a defzmttve result In _
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' comparable c1rcumstances, the New Jersey Supreme Court expressed graVe concerr

- about the protracted proceedmgs in.n: Urban League of Greater New Brunswxck v.

Borough of Carteret a compamon case: to Mt Laurel I1:

If , after exght years, 'the ]udlaary is ERRSEE St
.- powerless to do anything to encourage lower . =
- income housing in this protracted litigation .
- ‘because of the rules we have devised, then
..~ either those rules should be changed or.
.. enforcement of the obhgatmn abandoned
92 N.J. at 341 : ,

( Transfer of the present case at th1$ stage of the proceedlngs is, therefore, "

mamfestly unjust.

| - 2 Expense and complexxty - As noted above transfer of a case to the l
' ;Affordable Housmg Councﬂ entaﬂs the commencement of a new proceedmg -
“‘of at least two years in duratmn Thls proceedmg mll mvolve medlanon,
contested' admmlstratz.ve hearmgs, and administrative review revolvmg _arour_x.d__» -
._'.,f‘the followmg issues: i H | L

“a. The mumc1pahty S fa1r share - plan is
~ consistent with the rules and criteria adopted :
L S R © .. by the council and not inconsistent with achieve- :
; ( o s oo ment of the low and moderate income housing needs
SR oA of the region as adjusted pursuant to the council's . - -
- criteria and guidelines adopted pursuant to sub-. - .
: sect1on ¢. of section 7 of the act, and S

T TR e JI RS The combmatxon of the ehmmatzon of unneces- = - -
SR U R SR sary housing cost generating features from the -
o L © - municipal land use ordinances and regulations,
- and the affirmative measures in the housing .
element and implementation plan make the
achievement of the mun1c1pa11ty 's fair share
.. ..of low and moderate income housing realisti-
- cally possible after allowing for the imple-
.- mentation of any regional contribution agree-
~ment . approved by the councﬂ L. 1985 c 222
§14 : b

The first of these issues concerns the' m-aO'nitude' of the municipalityis '
~fair share hous.ng obhgatmn under the New Jersey Constxtutlon. ~ ;n ‘
any case such as the present one, in Wthh a ]ud1c1a1 determmatmn of
habﬂlty has been made, proceedmgs before the Affordable Housmg Councﬂ
_ _ og o . _



»wnl necessarﬂy mvolve relmgatxon of the very *ﬁac‘tual a.nd Iegal rssues elreadj
B resolved once by the courts.h In the present case, these zssues wer'e the

' .sub]ect of extenswe pretnal dlscovery and a two-and—a-half week tnal
The second of these 1ssues concerns the extent to whmh the munmzpahty _.

s already meetmg 1ts consutuuonal obhgatlons or would be meetmg 1ts .

B obhgatlons if its proposed housmg element and falr share housmg plan were

S mplemented In any case such as the present one, in’ wluch there has .

o been a determmatxon of hablllty, proceedmgs before the Affordable Housmg'

Counczl w:ll necessar:ly mvolve rehtzgatlon of factual and legal 1ssues con— |

: .k -'cernmg the mum01pahty s current degree of comphance Wthh have already
been resolved by the courts In add1t10n, where a master has been

8 ‘ appomted and has carned out h1s charge the partles and the court

| ’through the master, have already mvested substant:al tlme and resources
‘in the resolunon of factual and legal 1ssues concermng the mumczpahty s

k ""prOposed comphance plan For example in the present case, plamtxffs |

- have devoted htera]ly hundreds of hours of lawyer and expert w1tness t1me

| ‘ to meetmgs wuh and wntten submlssmns to, the spec1a1 master addressmg

| factual and legal 1ssues relatmg' to Denvﬂle s proposed comphance plan :
| In the present case, wh1ch has been htzg'ated aimost to fmal }udgment
v1rtua11y a]l the issues: before the Affordable Housmg Counczl will have already
- been the subJect of extenswe proceedmgs before this Court. If thls case 1s

i transferred partles seek.mg to vmdlcate the nghts of Iower income persons will

| be requu'ed o bear the burden of provmg theu‘ case twme, ‘once before the

courts and once before the Affordable Housmg Council Thls greatly adds to
"the expense and complemty of vmdlcatmg the constltutmnal r1ghts of lower |
'mcome persons | |

In Mt. Laurel II the Supreme Court condemned procedures and doctrmes

whlch create a situation m ‘which "the length and complemty of tnal is often ’
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‘_"‘-outrageous,. and the expense of htlgatx . 1s so hlgh that a real questlon _

-develops Whether the mun1c1pa11ty can ford to: defend or the plamtxffs
'k‘afford to sue." - 92 N J. at 200 see a.‘lfso 92 N.J. at 214 252 54 Tranefer

: of this case, after substannal ]ud1c1al resources have been expended and the .

'fp»-nature of Denvﬂle s affordable housmgj obhgatmn is nearly resolved would S

i .'perpetuate the same expense and complemty for part1es seekmg to obtam .

: affordable housmg for low and moderate income mdlvlduals._

L 3 Avallabzlty of effective remedﬁes - As noted above, the AHC appears ‘_ :,'
Q:_»to have only the power to approve ameove vnth cond:mons or dlsapprove v': it
' ,_a proposed mun1c1pa1 housmg element and fa1r share honsmg ord.mance.» S
L. 1985 ¢. 222, §14. The effect of dlsapproval of a munmpahty s proposed
’k_.housmg element and fa1r share housmg ordmance is that the mumcxpahty is
i"m the same posture in any subsequent htxganon that 1t would. be in if 1t had
' 5lnever submtted a housmg element to the Councﬂ, i.e., 1t would not be able B
» to offer substantlve certlﬁcatmn by the AHC as a defense L 1985 . 222, |
§§17 18 However, the Affordable Housmg Councﬂ's power, 1f any, ‘to compelv E
o a mummpahty to take any act1on to comply W1th the Consutunon has not yet .
: been clarified. : ' ' _' - | ‘ | : s ;
The absence of any delegatlon of remed1a1 powers to the Affordable ‘v
e Housmg Counc:l appears not to have been an over51ght by the Leg'lslature. o
- The Leglslature plamly con51dered the questmn of what remed1a1 and enforcee. -
‘ment powers should be granted to the Affordable Housing Councxl It granted
the AHC remed_tal and enforcement power in other contexts the AHC is
granted the power "to take such act1ons as may be necessary" to compel
3 vtlmely xmplementatlon of reg'mnal contmbutlon agreements agamst rece1v1ng

mun1c1paht1es Wthh have been granted substantlve certxﬁcatmn, L. 1985 c. 222

I §17(c), and also to appear in exclusmnary zonmg cases to defend mum— '

<.1paht1es wh1ch have been granted substantwe certxﬁcatlon L 1985 c. 222
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3 _,J."§I’"I(‘c) In hght of these clear grants of- authohty to the AHC the om:tseron ‘
- oof any enforcement and remed1a1 powers agamst munmpahtzes thch are b :
vvwolating the councﬂ's own cr1ter1a and gurdelmes and the New Jersey o
- CODStltllthn can reasonably be v1ewed as.a dehberate chmce by the Leg:slature. ,‘ :
v Thls can be seen even more clearly when L 1985 c. 222 is compared e '
e w1th other smular legxslauon creatmg state agenmes to protect the nghts
B of mdlmduals For example the New Jersey Law Agamst D1scr1m1natlon
| o exphc1tly places broad remed;al and enforcement powers m the hands of
S “b.the Division on Civil nghts N J.S. A 10: 4-5 et seq. Slmxlarly, the
e Consumer Fraud Act places broad remedxal and enforcement powers m the'
v’hands of the D1v151on of Consumer Protectzon N 1.8. A. 50 8—1 et u.
'; The Leg151ature fa:led to prowde any smﬂar exphc:t grant of authorlty to
.“the Affordable Houslng Councxl | S

In the absence xof a clear delegatmn of remedlal and enforcement

- powers, an agency may not exerc1se such powers A A. Mastrangelov o

Comm1ss1oner of the Department of Enwronmental Protectxon, 90 N. J at :

- 684; In re Jamesburg: H1gh School Closmg, 83 N N.J. at 549 Burhngjon

County Evergreen Park Mental Hosp1tal v. Cooper, 56 N J at 598. As the :

o Supreme Court noted in A.A. Mastrangel

-[It is the] court's responsxbmty to restram B
agency action where doubt exists as to whether S
such power is vested in the administrative == =~
S : body [citation omitted] Where such doubt
oL exists and where the enabling legislation can~-
e -~ _not be fairly said to authorize the action in .
- question, the power is demed 90 N.J. at’
684 C ‘

Thus ~even if parttes seekmg to vmd1cate the nghts of lower mcome

persons prevaﬂ at every step before the Affordable Housmg Councﬂ and the e

Counc:l re;ects the proposed mumc1pa1 housmg element and fa1r share ordmance,

the Affordable Housmg Councﬂ may not be able to grant»any remedy. ’ The

entire two year process could be an idle, and ultnnately futlle, eXerc1se. '
. , . = 31 - : :



In Mt Laurel II the Suprme Court eorfchlded based on ezght ysears

o : ‘ of "W1despread non-comphance W1th the constxtutlonal mandate;" that "a ' : ’
‘ vfstrong ]ud1c1al hand" 1s essentlal to ach:teve comphance '92 N J. at 199.

_ It forcefully stated that ]udlcual ret1cence to grant the full range of remedxes

".necessary to ensure mumcxpal comphance was no longer ]ustxflable' = i

, What we sa1d m Mount Laurel in reference to
remedy eight years ago was that such remedies

oo oo .. .. were "not appropriate at this time, parttcularly

( S0 .. . in view of the advanced view of zoning law as S
o enooot o0 applied to housmg laid down by this opinion . . . . "
( oo .o+ 6T N.J. at 192, That view is no longer "advanced w o

~ at least not in this state. It is eight years old.
- OQur warning to Mount Laurel -- and to all other
- municipalities -- that if they do "not perform as
we expect, further judicial action may be sought :
. . .Mid. at 192, will seem hollow indeed if the . .
_ best we can do to sattsfy the constitutional obli~
- gation is to issue orders, judgients and injunctions
» that assure never-ending htlgatlon, but fail to =
. assure constttutlonal vmdlcatlon 92 N.J. at 289-90.

It is, as the Court declared essentlal "to put some steel" into the Mt. Laurell.’
doctrmes 92 N.J. at 200 To thlS end the Supreme Court dlrected the ._
’flower courts to utlhze the full range of 1ud1c1al remedles, both convent;onal
-  and unconventlonal 92 N.J. at 278- 92 to ensure that the constttuttonal
g | obhgatlon is not "d1sregarded and rendered meamngless“ by the absence
of adequate remed.tes : 92 N.J. 3. at 287 h J e ‘ ' L
|  Yet, 1f thls Court transfers the present case to the Affordable Housmg : o
o (‘ouncﬂ 1t will be exermsmg its power in a fashmn proscnbed by Mt Laurel o
}_I_ The result of a transfer might very well be that the constltunonal obhgat;on -
of Denvﬂle wﬂl be dlsregarded and rendered meanmgless for a penod of at least
two years by the absence of. remedles before the Affordable Housmg Councﬂ

4. Requxrmg plamuffs to rely on voluntary comphance -~ As noted above,

L 1985 c. 222 is not a statute that mandates or compels mumc1pa1 comphance '
with the Const1tut1on. It is a statute wh1ch establishes a scheme for off1c1a1
 recognition of 'voluntary _comp]iance by_ mummpahties. Submlss-lon of a housing
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,_‘;element and fair share housmg ordmance to the Af‘fordable Housmg Counc;l is
Ta wholly voluntary act by any mun1c1pahty PartICI.pathD. in the AHC’s medla- L
"1 ‘txon and rev1ew process 1s also voluntary @nce the Affordable Housmg | _' N
g Council makes 1ts determmanon, the mumclpahty is free to adopt mplementatmgr :

ordmances or not as 1t chooses * AT

Transferrmg a case to the Affordable Housmg Counc:l thus obhges o B

S lower income persons to rely on the wﬂ.hngness of the defendant mummpahty
o undertake voluntary comphance Wlth its consntutmnal obhgatlons. | In

.. the Mt. Laurel 11 decxslon, however, the Supreme Court held that mere

rehance on voluntary comphance by mumc1paht1es was ne1ther ]ustifiable nor
| ‘constxtutlonal 92 N.J. J at. 199, 220- 21 1341. Comphance vnth ‘the Const:rtutmn, '
the Court declared can no longer merely be “a matter between [mumczpahtzes} o

‘ and thelr consc1ence L 92 N J ‘at 341.

Obhgmg lower mcome persons to rely on. the voluntary comphance by a

defendant mumc1pahty is partmularly mappropmate where that mumcnpahty
'cannot show a hlstory of good fa1th efforts to comply. In the present case, P
v Denvﬂle has a contmuous record of lack of good falth efforts to comply mth o
D ;‘ »the reqmrements of the Consntutlon. As set forth m the Statement of Facts
}"'?;‘.between 1975 and 1983 the mumc:pahty took no steps to reduce barners to the
: prowsmn of low and moderate mcome housmg It made no’ changes in 1ts
! zonmg ordmances to eh.mmate cost-mcreasmg provlszons It mmated no -

_afflrmatwe steps to create housmg affordable to low and moderate income

P,

. households Smce 1983 the mun1c1pahty has not amended its ordmance or
, taken any steps to create realistic opportunrues for housmg,' affordable to

- lower income persons Indeed thlS Court had to strlke down the mumcn—"

* However, if a municipality enters into a regional contribution agreement‘

. which is approved by the Affordable Housing Council, it can be compelled to‘v :
lmplement that. agreement. L. 1985 c. 222, 8§ 12(d), (g) _ ‘
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| ~::pahty's zonmg ordmance as famally unconstimnonal in November 1984 Qn
| -ﬂJanuary 31, 1985 the mumc1pa11ty st1pu1ated in- open court that the on}.y

low meome umts created since 1980 for thch 1t was entxtled to cred;lt were i |

| v41 emstmg substandard umts rehabmtated mth federal funds under a program_

- adlmmstered by Morns County The mumc1pa11ty 1tse]f played no role m |

thlS effort | - o o N

In J‘-ﬂy 1984 after two-and-a-half weeks of tnal Denvﬂle Townsmp e

e : entered mto an agreement mth plamnffs on a plan for comphance mth the. &
Constltutmn On December 16 1984 however, the mumctpa_hty repudzated T
that settlement Local mumclpal officials announced that 1t was thelr |
Sy § kmtentlon to f1ght thzs case to the end They sought and secured eleetoral

: approval for a cap waxver to enable them to appropmate $250 000 for a

o defense fund

Notvnthstandmg th1s Court’s dec151on of January 31 1985 and order e :

‘of March- 3, 1985 the mumcnpahty has never submltted a rewsed ordmanee,

‘under protest or otherW1se to th1s Court as requlred by Mt Laurel II

92 N.J. at 281, 284 -~ As mdlcated by Dr. Kmsey s report “the mum-

| - ~01pa11ty dld not avall itself of the adv1ce and ass1stance of the spec1al master, : :
d1d not engage 1ri “negotlanons" W1th the other partxes over the requu-ements
SR of new mun1c1pa1 regulatlons affn'matwe dev1ces or other comphance |

i aetm’:ﬂnes 92 N J at 284 and prowded only mmlmal cooperatmn Wlth the :

spec1a1 master s effort to secure mformatlon to formulate a comphance plan.

When the mun1e1pahty ultunately submltted 1ts outhne of a plan for comphance, y

:_ that plan prowded for realistic opportun1t1es for creatxon of only 12 addxtlonal
_ units of lower income housmg through 1990 none of whzch wﬂl be the result

'.of any action by the mun1c1pahty

In sum, there is nothmg m Denvill's past actxons to suggest that another:- :
two years of voluntary comphanc:e by Denvﬂle wﬂl brmg lower income persons
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»,any closer to securing - thelr constltut:.onal mglit to reahstlc opportunitaee for .'

- ‘affordable housmg in the mumcxpahty ‘To the contrary, there 1s every reason

to beheve that rehance on voluntary comphaaoe by Denvﬂle wﬂl smply result in :

'two addltlonal years of mumcxpal denial of the coastxtuuonal rlghts of Iower

-income persons

5. Absence of Szte-Spec1f1c Remed1es for Buﬂders* As noted above, i

S ‘the Affordable Housmg Councﬂ appears not to have the power to award any Lo
remed:xes to a successful plamtlff and in parncular ‘the Councﬂ apparently
1acks the power to grant sxte—specnfm remedles to a successful bullder-plamt:ff

'.'lL 1985 c. 222 §14.- Moreover, the statute does not appear to even authonze the

‘Affordable Housmg Councxl to condltlon its. approval of a mumc1pahty s hous:mg

element and fair share ordmance upon the plan bemg amended to rezone the ;,‘ i
- buﬂder-plamtxff's sxte Whﬂe a mumc1pal housmg element must "mclude S
= consxderatlon of lands of developers who have expressed a commxtment to pro- B :
s vxde low and moderate income housmg," L 1985 c. 222 §10(f), there 18 no
statutory requ1rement that 1t prov1de for rezomng of the s1te of any buﬂder- : o
plalntlff even 1f that 81te is othermse smtable for the development of low ancl

moderate income housmg

As a result a buﬂder may "successfully" htxgate a case before the Afford- -

'_able Housmg Councﬂ Wh1ch results in the mun1c1pahty submxttmg and nnple-v e
| *"mentmg a housmg element and falr share housmg ordmance that sat:sﬁes o
the cntema and guidelines of the Counc:l and stﬂl not ach1eve any econom:tc :

. benefit h_mlself. Substantlve cert1flc_at1on of compliance awardedfm such a’~

*  Plaintiffs note that this criterion.is not directly applicable to the motion

of Denville Township, since there are plaintiffs in this case other than builders.
It is, however, relevant to the Court's broader task of __formulatmg‘ standards for
the exercise of its discretion under L. 1985, c. 222, §16. It is, for example,
directly relevant to the Court's determmatlon of the motion of Washmgton '
Township in Van Dalen v. Township of Washmgton v\htch is bemg‘ argued in

" tandem w1th this case
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- ase, a8 in other cases would carry a. strong presumptmn of ’ty ‘m the

© courts. L. 1985, c. 222 §17(a) It would therefore also be very dxfﬁcul:t' .
'for the buﬂder to secure any subsequent 3ud1c1al remedy | n
i Necessarzly, th1s p0551b1]1ty sharply dmumshes ‘the mcentwe for any o
buﬂder to pursue a case transferred to the Affordable Housmg Council
il _Thls has two unportant consequences for lower mcome persons. F1rst
j._ ( | }bmlders are the only parnes W1th the incentive and the means to pursue B

» exclusmnary zonmg htxganon Only six of the 140 currently pendmg ex~

'»clusmnary zomng cases mvolve plamt:ffs other than blnlders._ Only one case - ,E
v/ has been f:led by any plamtxff other than a buﬂder since 1978- The expense :
and compremty of exclusmnary zomng htxgatlon is so great that 1t appears o
unhkely that any partles other than buﬂders are hkely to fﬂe such cases in- the
: foreseeable future Reahstxcally, xf buﬂders do not assert the nghts of lower i
'mcome persons to reahst1c housmg opportumtzes nobody else wﬂl

Reﬂectmg these facts the Supreme Court ruled m the Mt Laurel II _

' dec151on that "Experlence since Mad1son . has demonstrated to us that

| » buﬂder S remedles must be made readlly avaﬂable to ach1eve comphance w1th

~ Mount Laurel " 92 N J. at 279. Transferrmg pendmg cases to the Affordable o
' _Housmg Councﬂ creates a senous penl that there wﬂl be no one seek.mg to -
vmchcate the rlghts of 1ower income persons R 1
Second the absence of a buﬂder s remedy has» Iarger systemtc mpacts
.‘ on lower income persons As noted above L 1985 ct 222 does not mandate

or compel comphance by mummpahtles w1th the New Jersey Const1tut1on.' :
'Rather, it creates a mechamsm for off101a1 recogmtxon ‘of voluntary comphance '
The only mducement for a mummpahty to ava11 1tse]f of thlS voluntary mechamsm :

(other than the illicit mducement of securmg an addltlonal two years in whmh
to contmue not to comply) is the opportumty to mterpose the substantwe ;

cert1f1cat1on awarded by the Affordable Housmg Councﬂ as a defense in
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o .:'heexcluszonary zonmg hhgatwn L. 1985 ©. 222 §17(a) If‘*there 1s -'nef?in- ot
".’centwe for buﬂders to bnng such htlgauon, ‘then the mducement for BRI
= mumc1paht1es to voluntarzly seek substantlve certlftcatmn also dlsappears

a ,’ The statute, WhICh appears in theory to be a mans of fostermg mumclpaly
-comphance thh the: Constltutlon, w111 m reahty, operate to ehmmate all’ the.f;v
'emstmg pressures for mumclpal comphance Transfer of pendmg cases _' :
= accelerates th;s process and severely thu arts the dezcatlon. of Mt. Laurel’

L constltunonal mandate

‘ v6 Less Than Full Vindication of the Iirghts of Lower Income Persons

In Mt Laurel 11, ‘the Supreme Court rea.ffxrmed that: .

-~ The mun1c1pa1. obhgatlon to provide a. -
" realistic opportunity for low and moderate
o income housing is not satisfied by a good. .
.. faith attempt. The housing opportunity - - .
. provided must be the substantial equivalent . L
. of the [mun1c1pa11ty s] faJ.r share., 92 M LTy
o oat 216,

: In at least three respects, transfer of cases to the Affordable Housmg
-Councxl wﬂl foreseeably* result in the housmg opportumty prowded to
..low and moderate mcome households bemg less than the substantlal

- equ1valent of the mun1c1pa11ty S constztutmnal faxr share., S e

" First, sectlon 7(c)(l) of the statute requxres that the Affordable

.‘v_“eHousmg Councﬂ adopt cntema and guldehnes for the determmatmn of
" municipal’ fa1r share The Affordable Housmg Councﬂ however, is re- v
un1red to use a formula that arbxtrarlly subtracts from mumcxpal fai.r share

_the number of emstmg adequate housmg umts occupled by Iower mcome

% In addition to the provisions discussed in this sectxon, there are a
number of provisions in the statute which may well result in less than full

vindication of the rights of low and moderate income persons: the cap on
municipal fair share, §7(e); the regional transfer agreements, §12; and the
definition of prospective need, §4(j). Since the implementation of these
provisions is at least parna]ly discretionary with the AHC we offer no
comment on these provisions at the present tlme :
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o _'pzepsons Thts formula s lrratmnal Fazr share zs concerned Wlth unmet
" needs ‘“The fact that some needs have been met’ has nothmg at all to do

mth the magmtude of a. mun1c1pahty s unmet needs

The formula has enormous practlcal consequences As set forth in- thek

~~"aff1dav1t of Alan Mallach (Appendlx J), th15 formula 1f apphed to detemm-_ o :
]atlons of statemde housmg need results m a neganve statemde housmg ‘
! obhgatton * It results in equally 1rratlona1 results when apphed to specxﬁc :

- mummpalmes When apphed to the fa1r share determmattons made by thls

Court 1t results in a 35 percent d1mmut1on in the faxr share of Denvxlle ’_ i L

o Townsh1p and a negatwe faJr share for Washmgton Townslnp. Consequently, :
" the Affordable Housmg Councﬂ would be. reqmred by sectmn 7(c)(l) to grant S
i'substantlve certlfxcatlon to housmg elements and falr share ordmances based

. on such blzarre calculatmns of mumc:lpal fa1r share

Second sect1on 7(c)(2) requtres the Affordable Housmg Council to make

coa serles of doxmward adjustments in mummpal falr share based upon a vanety
' of planmng factors - The statute does not requ1re or even expressly authomze

' any upward adjustments. Implementatmn of this provxsmn will ultxmately

result in mdzwdual mun1c1pal falr share determmatmns that aggregate to less o

: than the regxonal housmg need prevmusly determmed by the Affordable Housmg

, ‘.Councﬂ under Sectmn 7(b)

Thlrd sectlon 7(d) prov1des that the Affordable Housmg Counc:l

cannot cond1t1on approval of a proposed mumc1pal housmg element and faJ.r

% As set forth in the affidavit'yof Mr. Mellach,ﬂ the result“is a .negative"'

statewide housing need regardless of whether need is determined using
the methodology set forth in Burchell, et al., Mount Laurel II: Challenge
and Delivery of Low and Moderate Income Housing (Center for Urban

Policy Research) (1983) or the methodology utilized by the court in AMG .
Realty, Inc. v. Township of Warren. and subsequently adopted with mmor

modlflcatlons by the Court in this proceedmg
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share ordmance upon any requlrement that 'ﬁa ﬁmummpehty rame or ez.,.- :

‘mumc1pa1 revenues in order to prov1de low and moderate mcome housmg .o
};Although the meamng of tlns sectxon is not perfectly clear, it would appear
‘to prohiblt the Affordable Housmg Counc11 from condraomng approval of a | ’.
> g 'proposed housmg element upon the mumclpahty amending its . plan to. |
a accommodate sub51dlzed rental housmg fmanced by federal subs1d1es or "
i f‘:by the New Jersey Housmg and Mortgage Fmance Agency, smce rental

: 'housmg subs1dlzed from elther source is avazlable only 1f the mumczpahty

: grants tax abatements - N. J S A 55 14J-8(f), see genera]ly Mt Laurel i1,

92 N.J. at 264-65 Thls 1s mcon51stent vnth the clear mandate of the

'_ Supreme Court that accommodanon of subs1dzzed housmg is one of the.
o repert01re -of afflrmanve measures wh1ch mumctpahues must ut:ihze, 92 N.J.

Cat 262-65

More broadly, _th1s prowsmn confhcts wzth the holdmg of the Supreme

o Court that the duty to create reahstlc opportumtles for housmg affordable o
’ -t to low and moderate income households mlght reqmre a mumc:lpahty to incur

o ‘fmancxal obhgatlons

In evaluatmg the obhgatmn that the
mumc1pahty might be required to undertake =~
- to make a federal or state subsidy available .~
 to a lower income housing development, the _
- fact that some financial detriment may be in- .
_curred is not dispositive. Satisfaction of the = -
‘Mount Laurel obligation imposes many financial -
obligations on mun1c1pal1t1es some of which are
potenna}ly substant1a1 92 N.J. at 265

Ultmately, Sectlon 7(d) makes it nnpossxble for mumclpahtles to satxsfy "

'thelr full fa1r share of the reg1on s present and prospectwe housmg need.

If the Affordable Housmg Councxl cannot de:nand that mun1c1pa]1t1es elther

expend thelr own funds or accept housmg funds from other agenc1es,

the only effectlve means of comphance Wthh it can demand is mclusmnary

zoning. §_ee 92 N.J. at 267-_70. Inclusmnary zomng works Expemence
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‘.‘demonstrates ‘that it ‘does ereate| affordable housmg epportumtles Nonethe-

‘,les's hy -its nature, it can ‘only be a partlal solutzon to meetmg New

" Jersey s un.met housmg needs The effecuveness of thlS devme is hm;ted
by the demand for market pmce housmg The typxcal mclusmnary develop-, L

ment mcludes 20 percent low and moderate mcome umts and 80 percent

: market prlced housmg ' 'Smce 40 percent of the prospectlve housmg need
m New Jersey is for low and moderate income unxts 92 N d. at 221—22 n. 8 o

i -mclusxonary zomng can never meet- ‘more than half of even the statewxde i

. 1
prospectwe need for low and moderate mcome housmg'

As a result of these three prov1s1ons, 1t 1s reasonably foreseeable that e

'transfer to the Affordable Housmg Councﬂ wﬂl mewtably result zn a faxlure to.
| ;-promde housmg opportumtles substantxally equ1valent to the mumcxpahty s o

| const1tut10na1 faJr share

In sum transfer of the present case to the Affordable Housmg Council

= -would perpetuate the 1dent1cal wrongs whlch the Supreme Court condemned m

. Mt. Laurel II as contrlbutmg to the pattern of mdespread non-comphance wzth

‘-"the requlrements of the New Jersey Constltutxon Therefore, the requested
S transfer would result in “mamfest m]ustxce" to the parnes to thlS htlgatxon : '
L and to lower mcome persons Consequently, under L. 1985 c. 222 §16 t}:us

- case cannot properly be transferred to the Affordabie Housmg Councxl *

* Even as to post-May 1985 cases, exhaustion of administrative remedies
under L. 1985, c. 222, §16(b) may be inappropriate in some circumstances. .
See Brunetti v. New Nhlford 68 N.J. 576, 588-91 (1975); New Jersey ClVll
Servxce Association v. State, 88 N.J. 605 613 (1982) '
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o | g CONCLUSION |

For all the foregomg reasons, plamtlffs urge the Court to deny

'f: 'defendant's motxon to transfer th1s matter to ‘the Afforciable I{ousmg Counc:tl
Moreover, the same factors whzch make transfer of th1s case mappropnate
"".}should also apply to any case Whlch has been pendmg m the courts for an :
J”{extended pemod or in whlch there has been an. ad1ud1cat10n of anY major- 155“9 _
':Pertammg to the merlts of the case ConsequentlY: plamt:ffs Smet that the .
iy ‘Court, in performmg 1ts duty to formulate cntem by whzch to evaluate "mamfest

‘_‘j'.-_'mjustlce," should adopt the followmg general standards

(1) In the absence of a showing of exceptlonal c1rcumstances,
. transfer of any case filed prior to January 20, 1983, or in _
- .- which there has been an. ad1ud1canon as to any major issue per-
SE talmng to the merits would result m "mamfest m;usuce.“ :

N (2) Al other pre-May 1985 cases should be evaluated on a
... .case~-by-case bas1s, 1n light of the suc crxtena set forth e
above . 5 , o

f,‘:j}These standards are ’con51stent W1th the recogvnmonvelsewhere in the statute .
'that cases f]led prlor to January 20 1983 should proceed w1thout mterference. 4_ )

e L 1985 c. 222 §28 (exemptmg cases f11ed pnor to January 23 1983 from .'
N ' prowsmn staymg entry of buﬂder s remedy) Fmally, they provzde the Court i
: w1th clear cntena and gu1dehnes for the proper con51derat10n and d1sposmon : ’

- of transfer apphcatlons under Section 16
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cany helpful legistative history on the meaning of this term. The Court Bitint

Cwhether "manifest injusilce

.

THE TERM "MANIFEST INGUSTICEY [N SECTION 16
MUST BE CONSTRUED PO MEAN THAT A TRANSFER
S BHOULD BE DENIED WHEN 17 KESULTS 1IN PER- '
: PETUATION OF THE CONSTITUTIONAL WRONGS
CONDEMHED BY “PHE SUPREME COURT (N THE
ML LAUREL DECISIONS ’ |

A "Mauifest lujustice,™ As Used lu L. 1985 o, w2t 816,
Mast Be Constrned In Light OF the Mi. Lawrel Declsions
SThe term Mwanifest njustice” is not defined in L, 1985, . 222, nor'is there

g
-
'

necessarily look cliewhere for guides to the propér interpretation of this phrase.

This task is made more difficult by the fact that this phrase is used in the

jurisprudence of N'E;W {ltj;xj:scy in vazlying contexts and \-Ji,ltlz widely div::rg::ﬁf_
1'uc.-aning$ . ‘ﬁm fulk)(vil_xg uses of the plu'am:‘ zu'c; ﬂlliﬂx'alive:

1) R 4177 provides that lulc. ii.n.‘.i\‘»'ci‘:: to imcrn‘.agumrie:j are to
be pepmiticd ‘(-ml_y if ”x‘nzuf}-ifc::sl, ihjnsl.ice“ would ().lh&il‘h’ibt.: x‘c:.-;ult.} ‘1".11(:"'(:{)111‘11:5
lx»axrc x@md this ]unguagc us iudic:éiing“ that lc:avé to muke late amendients
o interrogatories; while nol automatic, is 1o be @'an[cii‘ "Iillc‘:l‘all}f“ "

Pressler, Gurrent 0., Court Rules, Comment It 4:17-7; See Westphal v.

Guarine, 163 N.J. super. 10 (App. v, 1u78), are'd wew. on Gpinion

Chelow, s NS 308 (1wi8) . The potential injustice which the courts evaluate

in this context is the possibility that a party will be denied the opportunity

(o l:l't:bclll“»l'xl’:‘s cose fully and faii‘}y to the trier of fuct. In hght of tlaisv
]:ult:lxliit! nijustice, the conrls h"th: formulated three (':X'I'Fc:l’l'i; 1o dctex“miuc' B
vowill oceur in a 1»&@:'!&:111&:1' case: 1) Wu:."
t‘ht:ﬁ: intcnt vvh_y the proponent of the amendment o miﬂ::ad'.’ 2) v there
any clement of surprise? .Ii) Wil-!‘ the (;1:1:\;$i11g pqx‘lyk‘hcz unduly b.prc:jm‘i.i(;cd‘;‘
Wentphal V v(i_il}x‘_u'ix'xyt.}, 1ol N«].‘iiltui at i

) Bemittitur will be granted only \-.'hcz.x the dumézi;‘ﬁzi vutvux‘d:‘;d Ly

e Fact fader would vesult in "manifest hiiu:;li«:c-n Banter \.",.‘{5._’,’.‘_“.‘.“.:‘“”,[_v!".".'."‘}?\:‘

14 -
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precise than "the jury went so wide of the mark {that] a mistake must

Coo, 1 NG BUs, 596 (1991); Leingruber v, Clavidpe Associates, 13 N1, 450

‘.(I‘J'l'i), The courts, in construing this standard, have ciiphasized that use of

remittitur 13 a desirable praclice in appropriate cases and is to be encouraed,

Baxter v, Faimount Food Co., 74 N.J. at 595, The polential Injustice
which the «:uu‘rla «;:.vulxlulck in this context is the pus:sibl:]il;y that the fact
fimip'r, (hruug[kx hli:jl.él}'lctl’ prejudice, or l;ﬂ:}"._()f understanding, hasvrnafchcd‘
4 1'&51:1! _ll‘x;—xl"st‘:mus “wn‘»ng‘.“» _’J"hé courts i'ji.i'\/c: 5(1'-ugg.led‘ to formulute
criteria for dvctm'mmi.ng whether a case meets thi$ staudard. l')c;spite

repedted efforts, they have been able to formulate no criterion morve

have Leen made.”  Baxter v. Fairmount Food Co., 74 N.J. at 539

3) j;_; d:21-1 .pc;rmits l»ln‘:bwin'u.irawal of & guilty ples at the time of
sentencing only to .«\-m-rc:'c;t @ “nﬁmit’aﬁl injustice,"  This rule has:vheeu cop-
strued liberally to permit \-.'i.l,l.niruwa]:s nf'gui}ty plcaG. Staute v, Taylor,

BO ML shE, 365 ( i‘;i'/}J)‘. 'he in‘jus{_i;:c‘ to be &valuated in this context is |
that lhbc‘(it::f.‘c:hdunl mu'y have ‘)t?cll, Ofr ay &1f)f1t_:i11" to have !.)c:vc:i?:, ,iﬂdll'.(:éd
iaxnlsx'45;;§:£‘ly‘vlz> Walve hi.a (:un:sl.ilul.i«imeﬂ n“i:lg;‘):xts. State v. Taylor, B0 MN.J. ﬁt
Zsti'l*-tiii‘." The conrts have carefully formulated lhe‘ (.:u'ilcria to to be used -

in ‘”)ib Contexl: wn!;dmwa} of a guilty plea is to he i‘)c‘;rxnittcd whcix, Lo one
ol "zxppa‘-(.,eu:l-xing;‘ ‘«hzfc;miaml':s allac‘rk‘km the ples bargain with a et altiuuick'
of biét‘:pl‘i(:i.“lu," il uppeats 'l‘hul l.vl'k‘tzl"t:'Al'S"'i_l aigui.fi-;‘ex.ul, pu‘:m‘ihii‘i'ty l’hal the

misinformation bnparted o the defendant could have divectly induced him

to enter the ‘»h;m:‘;." Slale v, Claylor, 80 HoOJ0 at K

) Whiere thoe h:gk;slulm'u'b ittention CER Y \yhclhcr‘ or fwl a olatile o
to bie apiplied _x‘c,!pmrlivn:ly to pending vases in unclear, the alulutg will ot 7
b ul,“vlh.;.i. vetreactively whore Muanifest jinjustice” would result, '(_}l_!_;{g‘“rii\é
Voo Gthbepn, 86 L S Clst); Kingwan v, Vinoerty, 198 0 Saper. 1
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(App. Div. 1945 ) . .‘-'I'lnc in-jnacfcc to be evaluated in this context is m‘zt’ﬁh“~
ness 1o parties m'“, might reasonably ha.\?e relicd (m ,mc prior law to their
l-n-cj.u‘;fuc.." Gibbous v, Gibbons, ‘8_6_1\;:,1; at 523°21,  The New Jersey
courts have followed such foderal decisions as Bradley v .ﬂ_'_‘_l:iv.«_;1.5(}9};!_59:’355!__tm)_{ "
lichmond, '415 U5, 696, 716-17 (1971), am?.'}_,'!zl;»yfzff__-__\f;_,!f_fes.!.ss!'na_,&*_&!ﬂ'i!;.»:
of ];;E:ng;_gg;g_g, 393 lj:.‘j; 2ol {l:’n’-i»’l‘),‘ .i‘uv formu'lmingj three criteria to determing
whether this :Jmidani is el ‘: (1) the nuluré and idcmity ol the puﬂics;
(ﬁ') l‘llb‘ ndhn‘ﬂ; of the rights at i:s:s.uc:;i am‘.‘i (_:s).,ilxc nixlu.u: of the im;‘m(:t' of
the chamge inlaw sipon those rights. Bradiey v. Schuol Board of Richwond,
supra. : -
i /

5) :.“iumc fower courts huve construed {'i_! 31221, which permits
petitions For post-convietion u,llt,f from illi)iil‘&:cl“u!'it;ll; @5 pcil‘u_;it«ti‘rxg
velisf only in lﬁiii:;.-;:.w of b"u_mx"sif'cn( i:‘iju:;lih,:c.“ i ?}!_ql_c_:_;\_{:MQ!_{}}}.{_:V}_{{}‘_:_Q, 168 N.J..
S)turl’:‘*-:l-i' ‘-l‘.';‘..i, 38 (Law Div. l;;i'l‘ii).” "’l‘-l‘n: injristice mv’tm c\)ulﬂﬁ(rzd in this
context is the ‘nt::g:;jl.xlii[y'.ilf inc;-ul'_t.:él'utinn ohtained Hu'nuglx.i“hgal or une:m’x?
stitiitional uu;u'n‘:i'. stute v, Cumnins, 168 !‘}.1‘-3— ;}il‘zl_:c_;g‘...iyxl.‘ {T::i:i». The {:u\’n‘ls
ttave :)l(lh;;l thnt the crilerion to ].)vt‘: used in thts vonteat is whether the
clabmed creor Yderides l“mnhnm;nl‘ul‘ Tairness ].ltn:u a:('m'_:,lilu(:iunal sense apid -
daniics e ]:t‘u(:.k:,:} of faw .Y “‘l’ﬁB y,iL at 1. o U =

| Theoe L.-Ximapl‘t:ﬁ ol l.h:“:' liﬁ‘é of lile l_crln. “andlest injustice” I New
Jersey jurisprudence demonstrate Un‘e&: :s’i;gu‘il"ik:uut poitits:

l.ﬂ)/ “llanifest injustice" in m‘:l. a l.‘t:rm thiat has a :iin.gh:, c:un;’ib!cni nu:za‘n_ing
lhmughg‘.,m I’h:\vm‘.tc.m;uy' jut'iaﬁi)l‘lh?cih:(t. s meaning varies with the context in
which H occura. Buluetlines lL is used (o signify ‘a':,'lamh‘.u‘d that can bLie et
vty in _v\::“y excuptiottal _uu:,c:,s; In o(.h_cx' ConteXts, it is uscd m'aig.n'iry @
standard that can biemel in ,a‘ greil mzmy insch, |

1&)‘ ;'I%.llexi[‘c::)l ;injuali«:c:“ is ul\-\:u&f:; eviluuted in terms of the type of
ii‘ljm,tia‘:g that is r.:h:‘viml» in ihc"(:(m!‘cx in which it is U;‘acd. \x’!@-h il, 15
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// . K ) R . . 3 , :
o uscid o the cubitext of post-conviclion relef, the courts cvaluatle i in
e ) .
Vs ' .

/ terms of possible violalions of procedural due process.  When it is used
fn the context of determining whether a stalute should be construed to he
refrogctive in effcot, the courts evaluate iU in terws of the unfairness
of reasonable relionce on prior law.  When it is used in the context of a
late amendment Lo utervogatorics, it is evaluated in terms of the potential
doss u}f an oppurtundty o have one's day in coirt, Guenerally, l.‘x_(.)\«i‘i:\/s:i’,E

JUTR the more compelling the juterest in avoiding the lype of injustice al issuea,

the wore readily "wanifest injustice” will be found.

$) “Munifest jujustice," iv ot a maltter fur ad hoo delerminations. 1t

iz a phrase thal iﬂ\.'l’iu:x the courts to furmulate ‘d[ai:t‘opll—hl(‘;‘ leuiug“d_a u‘n’ﬁ’:
insolat gy pussibile, 10 adhere -(:onﬁstenlly ta 1!i5§'ac stammdards .

Tht}l.‘j, 1 .«:bus’x:sh‘ning oo 1985 ¢, 222, 113, llu;». Courl must .iutcr[n"c:t-‘
"manifest n‘.ju.;,n.:.‘;" in lhc:'._:mm:x(i in which the licgi:lulu'rc ui'i]izgd the phrase
and in light of the injustices which bl’hc': i’.cg;'is!uttix‘c'\szs ks'cc:l«.ing;tku x‘cn‘.qiy."
Insofar ‘ubv hu:;:,i_hlc:; tic ('.'uu'x'tlbmual a‘L\;o boek 1o fofmh’lu!é ‘:31}2’11'1{!a1‘dls of g‘énlcral'
app“«.:ul»i“ly that permit Section 16 1o be uppiic@i in a rcab(sucd and ;:Qn{
sistent miuuuer, ot mmﬁ;ly on van 531_41_. hie basis.

i l.‘hc: lll'c;:u:ll‘l Cane, these px'i'm.tiplcs (:uﬁ;;ml m:v;rni (:Ull(:hl::ihua.' _l*'i»gf‘vg_,_‘i_,

.

the Court should constiue M"manifest jnjustice!

in the context of the M. Laurel
decisions . The buprame Conet has vepeatedly called upon the Legislature to
enact legizlation Meaforcing the constitutional mandate ™ 92 N J. at 2120 1.

uh, ¢, 222 s, by its own terms, a response (o that request, L. 1985, ¢, 222,

§2(h) . The statule p(;\:i(_t;b‘lhc centrul h()h'iing of the ML. ”!,..’;;»_1_1‘1_'@_;_}"dc‘:ciainns, I,,"

Hish, c. Li';f‘_' {;;‘(‘,u);. and &ix:(:'lvurc:,’ the desicability of a ”Lt.ul_upL‘ghcnbi\fc planning

annd buplementation response to l‘his (:nnﬂiln!i(,n;d (;Migutiu;)," [.. 1985, ,C' 2z,

se(e). Thus, thic injury which !h_«-: Lﬁg’i:ﬂahn-é soupht 1o redress hy the enact~
.

ment of 1o Tuss o 2er, s the denial of the constitationasl rights of lower
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incuine persony as cuuuciated in the Mt. Laurel decisions.

The clearest uud wmost direct expression of the purpose of the legis-
lution Is L. 1985, ¢. 222, §3,:

3. The lepgisluture declares thut the

statutory scheme sel forth in this act

in in the 1:“1;!1«2 interest in that it Culgpre- T
Jiends a low and moderate income planning . T
aidd Tinancing mechanisiy in acoordance with

vegional considerations and sownd plannmny

concepls which salislics the constitutional
obligation enunclated by the Supreme Court.

The' Legislature declares that the Stute's

SRy . . . - . . R . .
. - profercuce for the resolution of existing
wnd future Jdisputes involving exclusionary
zoning Is the mediation and review process
scl forth in this act and not litgation, and
fhat it is the intention of this act 10 provide
Cvarious alternatives 1o the use of the builder's
vemedy as g method of achieving falr shure
housing . :
This scction is direcotly rélevant to the constvuction of L. 1985, ¢. 222 §16.
While It expresscs a legislative “preference” for the transfer of pending
cascs to the Affordable Housing Counncil, # does so only in the conlext of
cusuring that the "constitutional obligation conunciuted by the Supreme Court®
' Vi satislicd by the operation of the statuie.  “Thus, in construing the phrase
“manifeal injastice, the injustice which muast be considared is the probable
e cffeot of 4 transter upon the continved dendal of the constitutional rights

“enunciated by the Suprame Conrt” in the Mi. Liurel decisions.

Seconsl, the term “manifest -injustics”

it t;;:» viewed in _rc:iull'\'»vn.:)hi(‘»v o
k”“l' Lronidre nf th L}x:vlbllbionin‘y 20011y Hli'z.;"u!i\;u. ‘..’iurl‘:‘:,v an in the present
.lf‘lﬁi.ttl considerable jll}vll'(“iul’ i‘un(nn‘(:i::i‘hhvc | FYCITIES c:};ltvr;n‘ic-} REN rci.—n'dvving l‘iut:.
;:un!m\"(:x_'ny in’ a manner dictated by tl;é: Bl Laurel decisionn, la‘ia‘nat}::‘ i
L;n'liﬁxl.n'ly fnapprapsiate, 'l'ﬁu "manifest Injustice” to !«x\*.‘cl"ilutuluc: ;.c:r:.un:;;
w.hx, bave o slart anew i \/indi(:i‘xt'i.l‘lg l‘ht:il'.t'un:,lihﬂiun.-'zi rlghity F,;:f't;x’c.;l?‘gsz—”

Alfordabilc Housing Caunctl, iv clear l“l‘l these ('irg:mn:;!.-u'u'ca.

- l'{ -
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i :j[nil'“" of the (i,'«_:ul'!.‘:;’ dc;(:i‘:;‘iun. (’57 N'J at 192,

‘B.  Construed In Light of The Mi. Laurel Decisions, Section 16
Must Mean That A Pransfer Results In "Maunifest lnjustice"
‘When 1t Perpetuates The Constitutional Wrongs Condemned

by the Supreme Court In Thouse Decisions

In the first Mt. Luurel deciston, the Supreme Court held that a wuni-

cipality wust plan and provide for sufficient safe and décent housing afrordable

tor Jow and xxnadcx"exlc_; pcr:,u;m 1o meel the nced of its indigenous poor and its
Eait shave uf the present vaubt‘i l'sz'uspc'zclivc.m;c“i of the poor of th?: region in
which the municipatity is located. 69 N.J. at 371, 179-81, 197-89.  The
Court condemned as unv\':onbtil.u’l_iouul Loth the aduption of_un.iiuan‘ct:a' _uia!. »
impose “fcciuil‘cum’n;5 o restrictions which px‘c(::lu.dc‘: uf :‘sulu‘s.tan’tially.hindur"
provision of low and xﬁndcmlc income housing and the failure .td adoptv, ,
regulations that "make realistically possible a rvaricly and choice of housing,
inchading adequalte i.nhvli:siun to ul"‘fm'«.ib thév«_,;;;,m't._x_m'uy for ’In‘w and bnm";d_erute
incone l"n‘:»ur;i.ng.“ 67 N oat 180-81. ‘

The " Court, lu»\.m-;\}'«:x‘, did not requive immediate .ium‘:dutm‘y (i.;‘sfc':rs to '(':ompvcl 7
climination of these _(:mm(i(.ulicmul mundales. In‘:slcad‘, il staved its haﬁd, i.n' large
| | | Hi

ticusule becatse of its “"trust™ that municipalitics would voluntarvily act Yin the

.
-

Eight yeuars later, in the second MU, Laarel decision, _Hm Supreme tlatrt

concluded thal there was o pallern of "widespreat! noncomplionce with the

constitutivgal mandate of our original opinion in this case ™ U2 H.Jd. at

199, The Court announced in the strongest possilile tens that continued

noncompliance would no longer be tolerated: "To the best:of cur ahility, we:
shall not allow [noncomplisnce with the constitutional mundate] to continue.
The Court s more Fraly commitled to the original Mount Laurel decision than

ever, and we are deétermined, within appropriate™udicial bounds, o make i



wuork " D NG at WA The Courl reaffirmed the original Mi. Laurel decision

cand clarified the procedural and substantive significance of its constitutlions]

mumi:gtq. li.'; the comrse of s opinivn, the Court also identiried and (':muict:ﬁ:c:('l

@ u__umh;:r of wrongs that, :scbau*ut«:}y and mAgc':thc;r, hiadd c‘:on.tr-‘il‘mtcfd to the

cuictgence and continuation of the paliern of "widesprood -‘n\.mco‘mp!imwn" with

.”l(: Constitution.  Among the wrongs identificd and condewned by the Court »v@:x'ﬁ:
by I‘:h:)i".ll'liﬂtt.‘.i and procedures that fu:t‘ux' cx(:nsxsi\/czly' (:{.,-mplé:x:am}

c'xp;:-nsi\/c Huigation and that thereby impc‘:dc efforts to '.tmupc:l (:;uuxp_lim.u:c

and encourape nmnrump}ium:c; 92 _l\}_.v_fj. at 200, 211, 252-5:1, N
2y Doctrines and procedures that permit delay through pljutrezctv:‘:d

133

procecdings and "interminable™ appeals. 92 N.oJo wt 200, 281, 290-91.

5y i’uud;;i;uum rmucdics‘,‘ whli(,‘:h' make cnr'ux:.:c:umu[ di({'icn.![. and per-
mit continued l;x.ﬁll(:lx{l]ll]i“iﬂ]c:‘cfL:Vt:l‘l ufter constitutional violations have bee
hdjl!‘ditidtcx'i. 92 NLoJL et 199, 214, "81 92,_.&1(%11 o : N —'
1) lln}ualmul relisnce hy the courts llpull voluntary iemuu ipal action
wliic:h, in cfft:t.:l, nwlc.é_:b compliance with the Constitution nolhing more. than
"a matler helween [muni(:ipu‘h;titbzs! -m‘ni‘ their (‘:Qﬂn‘Cié:';(’:é.“ 92 N.J. at 199,

J

2e0-21, G4t
o) The Ieu:.k ul site ’;,pe.:;‘:i.fio remedies for hniM‘ch, which l‘esulis iu‘\

the abvence of parties who have Loth the mt:‘mm and incentive Lo seek to

chfurce (Zum{:]iiuu?u with the (‘3(?“5““1”\;”. G2 N.:,‘.I,' at 214, vl’.'(ﬁ“fiﬂ,‘ 308 .

6) - Doctrines and procedures that permit cases to be disposed of on

the Lasis of "good faith® or "bona ide" offorts without auy determination .'

ol thin respect, liw MU, Lau
decistons of the United States uupxruu, (uml after Hmwn V. [}f_)qu or_ bduuxlwn,
SV L ABS (1na . Men years after Brown, the Suptewne Court abandoned its
fnitial “all deliburate speed” standard for compliance Gl thz ground that there had
Leen "too much deliberation and hot enoupgh speed.® " Koo, Griffin v, County

Schuool Board, 800U 5.0 218, 229, 281 (1964, o -

Y-
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of the lud}.‘““ll\!u wf lhn. municipality's Uhllgutlou or. the d(,;:,: ce Lo wlnclx
the ohhﬁunun ummm,d unsatisfied, Without remedies to ensure cmuplian(:c:
with thc: cuHIc (Ul!ul”llllundl o)!xgduon of a muam ipality, \hu is "un- .

certainty and inconsistenc y" in the (,C)nblll\l[lulml daa:lrinc _and a4 ‘mlcx‘atiun

of lens tHan full i:"-»mplmm:e with 1he 1‘cqnin:n,scnto of the Constitution,

9y NS el 2R0-22, B-hy.

In c:(_.n‘dcm..ni.n;_z’ these 'wr(,mz;'S, the Court :étn:.bm’:d'Hmt'th_c Cft)zx:s;it'i:tig;x'a
requircs m)t‘ mcxciy‘ “pupt:x"" vm'occ;’;:‘s, Wilucsscs triuls, and appcals" hul
dlo() Ihc creation of uc,!ual op puxtumtles rul housing . 92 'N..!. at "u() ,It.,v-«"
du.ldzml that the outcome must be that “the &;1 portunity for luw and uuhicldlc
nu:c).me Imumng qundvm the new ordinance wilt he as reulisim as,‘,;udi(:ial
renmdics‘c.:an make it." Y2 'N’:L'I at 214, According to the Supreme ‘(,‘om‘{:; the
Con.':ililllt.iurg x‘cqixh'ém‘ ..ulo less:

If the wunicipality has in fact provided a
ceulistic opportunity for the construction

Of ia fade share of low and moderate in-
cotiie housing it has met the Mount Laurel
ol l!l.‘dll\:u 1o salisfy the constilttional
requirement, if it has not then it hias failed
lu satlsfy it. 92 N.J. at 221 (emphasis in

original).
Loo1oss, e, 22z, 416, must not perpetuate the wrongs condemncd by the
Supreme Court in the Mr, Lanrel decisions, See generally, Town Tobacconist

v. Kihumelman, 94 N.J. 856, 103-4 (1983) (statute must be construed in a

manner which renders it constitutional); New Jersey Chamber of Commerce v,

New Jersey. Electioa Law Enforcement Comwuiszion, 835 N.J. 87, 75 (1980)

(sawme); of . Robinson v. Cahill, 89 N,J. 119, 461-463, 468 (1976) (construing

schoul finance lopislation adopted in yesponse to decision holding prior school
finance law unvoenstilutional); Drummond v, Acree, 409 U5, 1228, 93 5. CL
t (1Y (Powell, J., Cireyit Justice) (construing federal eivil rights laws

adopted. in respunse to school desegrepation decisivn). Indeed, a legisiative
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response 10 the MU, Laurel decisions which has the result of pm'pctuatihg these

Swrongs ‘would have 1o he declared unconstitutional,  Cf f}gg_}éggan v. Bodineg,

49 _1"4;_;[. 406 (1967) -(bil'iking down inadequ»ale x."caplmrtim‘ixs'xant plan ad()p»{cd’

in responsec .m Prior court ‘(ilcc:r'ée). ‘ o
Likewise, if the tranfer of any case to (.hc': Ar'l’orduhh:‘ Iiousin.g:Cuum';il,»'

;ftux‘:>(1a:xxl, 1o l... Sushoes 222 §16, would have the effect of perpetuating the

very weongs condenned by the Supreme ‘(',‘ouz't aﬁd_ l_}‘m,s impéda the vindi*

(:gti()xz of l.hc vights of )m'vcr income ‘pm'smis to realistic hougiug oppoz‘mnitics i;x

the defendant muuic:i;‘»ality, transfer mubt_‘, as @ matter of iaw; Bé,deni&d. - Con-

.Sca’}llc’:.l"lﬂ.y the tchn "Hianifest injus"ticc“‘ as used in Section IEi-;mist, at the véry

least, wean thatl a '.(rm.‘mfcx‘ cannot rcSUlL in the perpetuation of aby (;t"..tlle- '

constitutional wrongs condemned by the Supreme Court in Mt. Laurel T as
conttributing 1o the pattern of "“widespread noncompliance” with the Constitution,

Therefore, this Court, in determining whether a transfer will result in
“manifest injustice 16 any party to the litigation," should Jdeny a transfer
to the Affordable “t:ll:;ili;_;‘ Council if any of the following would result from’

the transler:
: ]
.

1, Sgnificant delay in the vindication of the rvights of lower incong .- -7

fici'sotiy . i o R ”.,-»

-2. Int:ruu;.cd compleaily of lit‘igal‘.iun which _nignifi«.-.a:xtiy ixx:ixctfcs -
Vinu!i(:‘ali(m_nf the rights of lower inéomcz ’pgraorml

3, Dimindshed availability of effective mandatovy _rmuédiaﬁ which sign'i-;
ficantly l't.u[u:(h::) the vindication of 1‘he‘ righ’[s_ of - lower i;‘u:pmc pc,-.fsons.

4, Exchusive relisnce tk)lr'-b‘m'ne additional pérind upon voluntary compliance
by the dcf'c;nm.nu muaicipality ’ |

5. In (:u::;:u wlu:;-g l)uildc;-gv 1-51:.&4‘!1’&5 are sought, a ;Hmiinvinhcd lils%:liho(;d
that there will be practics with the means and inccantiyc to assert the righ@- of
lowetr come purnuiinh.

-l - o B
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6, Less than full und proper vindication of the constitutioanl rights of

’

Clower income persons, e,g., zoning plans that do not require that the "housing

opportunity provided must, in fact, lm_vth_& substantial equivalent of the [muni-
‘ ! } . . ’
cipality's] fair share.™ 92 N.J, at 216,

.

p-

A careful evaluation uf_t.liese factors is a prevequisite to any informed .

decision on the p:ropriciy of a transfer in & particular case.

o~

' ﬁ‘&:‘ 5, : ' _ . ’ .
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