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A PROFESSIONAL CORPORATION

W J&U • November 7 , 1985

M s . Elizabeth McLaughlin
Clerk, Appellate Division
Superior Court of New Jersey
Hughes Justice Complex
CN 006
T r e n t o n , New Jersey 08625

Re: Urban League of G r e a t e r New B r u n s w i c k , et a l . |
v s . The Mayor and C o u n c i l o f C a r t e r e t , e t a l . §
(Docket No. C-4122-73) t
Great Meadows, e t a l . v s . Monroe Township
( C o n s o l i d a t e d Case)
Mo t i on f o r Leave t o Appeal

Dear Honorab le Judges:

Please accept t he f o l l o w i n g L e t t e r B r i e f , i n l i e u o f more
f o r m a l b r i e f i n o p p o s i t i o n t o t h e Mo t i on of d e f e n d a n t Townsh ip
of Monroe f o r leave t o appeal f rom t h e Order of t he Honorab le
Eugene D. S e r p e n t e l l i , e n t e r e d October 1 1 , 1985 d e n y i n g
d e f e n d a n t ' s Mot ion t o T r a n s f e r t o t h e C o u n c i l on A f f o r d a b l e
H o u s i n g . T h i s L e t t e r B r i e f i s s u b m i t t e d on b e h a l f of
p l a i n t i f f s Great Meadows Company, et a l .

PROCEDURAL AND FACTUAL STATEMENT

P l a i n t i f f Great Meadows Company i s i n s u b s t a n t i a l
agreement w i t h and r e l i e s upon the p r o c e d u r a l h i s t o r y and
s t a t e m e n t of f a c t s as p r e s e n t e d i n d e f e n d a n t ' s B r i e f i n Suppor t
o f Mo t i on f o r Leave t o A p p e a l .

LEGAL ARGUMENT

DEFENDANT'S MOTION FOR LEAVE TO APPEAL
SHOULD BE DENIED BASED UPON THE CLEAR
INTENT OF THE MOUNT LAUREL I I DECISION

D e f e n d a n t a r g u e s t h a t t h e Moun t L a u r e l I I d e c i s i o n ( 9 2
N . J . 1 5 8 ) a n t i c i p a t e d c o n s i d e r a b l e a p p e l l a t e a c t i v i t y
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t h r o u g h o u t t h e l i t i g a t i o n . I n s u p p o r t t h e r e o f and i n s u p p o r t
o f t h e p r o p o s i t i o n t h a t t h e Mount L a u r e l I I d e c i s i o n does n o t
d i s f a v o r i n t e r l o c u t o r y a p p e a l s , d e f e n d a n t c i t e s p o r t i o n s o f t h e
d e c i s i o n ( d e f e n d a n t s b r i e f , page 4 , c i t i n g 92 N . J . 158 a t 218
and 92 N . J . 158 a t 2 8 5 ) . D e f e n d a n t f a i l s t o c i t e r e l e v a n t
p o r t i o n s o f t h e d e c i s i o n and t h o s e c i t e d a re i n c o m p l e t e . I n
t h i s l i g h t , • d e f e n d a n t a t t e m p t s t o a r g u e t h e Mount L a u r e l I I
d e c i s i o n as h a v i n g a n t i c i p a t e d c o n s i d e r a b l e a p p e l l a t e a c t i v i t y .
T h i s s i m p l y i s n o t t h e law o f t h e c a s e .

The t r u e d i r e c t i o n o f Moun t L a u r e l I I becomes c l e a r when
t h e a u t h o r i t y c i t e d by d e f e n d a n t i s f u l l y c i t e d :

(9
li
as

) The
ti gati
pects

J
on
W1

substanti a

udi
to
th

ci
d
on

1 con

ary
l

e
s

shou Id
spose of a
t
id

ri al
erati

and
ons

manage Mount
case
one
i ndi

l n
appe
cate

all
al,

Laurel
of
un

some

its
less
other

c o u r s e . T h i s means t h a t i n mos t cases a f t e r a
d e t e r m i n a t i o n o f i n v a l i d i t y , and p r i o r t o f i n a l
j u d g m e n t and p o s s i b l e a p p e a l , t h e m u n i c i p a l i t y w i l l
be r e q u i r e d t o r e z o n e , p r e s e r v i n g i t s c o n t e n t i o n
t h a t t h e t r i a l c o u r t ' s a d j u d i c a t i o n was i n c o r r e c t .
I f an a p p e a l i s t a k e n , a l l f a c e t s o f t h e l i t i g a t i o n
w i l l be c o n s i d e r e d by t h e a p p e l l a t e c o u r t i n c l u d i n g
b o t h t h e c o r r e c t n e s s o f t h e l o w e r c o u r t ' s
d e t e r m i n a t i o n o f i n v a l i d i t y , t h e scope o f r e m e d i e s
imposed on t h e m u n i c i p a l i t y , and t h e v a l i d i t y o f t h e
o r d i n a n c e a d o p t e d a f t e r t h e j u d g m e n t o f i n v a l i d i t y .
The g r a n t or d e n i a l o f a s t a y w i l l depend upon t h e
c i r c u m s t a n c e s o f each c a s e . The t r i a l c o u r t w i l l
a p p o i n t a m a s t e r t o a s s i s t i n f o r m u l a t i n g and
i m p l e m e n t i n g a p r o p e r remedy w h e n e v e r t h a t c o u r t
seems d e s i r a b l e .

92 N . J . 158 a t 218 ( e m p h a s i s a d d e d )

The e m p h a s i z e d p o r t i o n o f t h e above q u o t e d l a n g u a g e , n o t
q u o t e d by t h e d e f e n d a n t , d e m o n s t r a t e s t h e Supreme C o u r t ' s
d e s i r e t o have Mount L a u r e l t y p e l i t i g a t i o n r e s o l v e d w i t h one
t r i a l and one a p p e a l . O n l y s u b s t a n t i a l c o n s i d e r a t i o n s c o u l d
a l t e r t h i s c o u r s e . D e f e n d a n t b r i e f i s d e v o i d o f any
s u b s t a n t i a l c o n s i d e r a t i o n . I n f a c t , t h i s case i s r a p i d l y
a p p r o a c h i n g an a l l i n c l u s i v e f i n a l j u d g m e n t w h i c h i s t h e
s u b j e c t o f t h e above q u o t e d l a n g u a g e f r o m Mount L a u r e l I I .
A f t e r y e a r s o f l i t i g a t i o n , t h i s c a s e i s o n l y t h r e e t o f o u r
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mon ths away f r o m f i n a l j u d g m e n t and t h e g r a n t o f t h i s M o t i o n
f o r Leave t o Appea l and f o r a S t a y w o u l d o n l y d e l a y t h a t f i n a l
j u d g m e n t . (The s t a t u s o f t h i s c a s e i s s u m m a r i z e d by Judge
S e r p e n t e l l i a t Da 48 -12 t o 5 0 - 2 4 ) .

The Supreme C o u r t s i n t e n t i o n t h a t Mount L a u r e l l i t i g a t i o n
n o t be i n t e r r u p t e d by i n t e r l o c u t o r y a p p e a l s and s t a y s i s
f u r t h e r s t a t e d i n t h e Mount L a u r e l I I d e c i s i o n :

[ 7 6 , 7 7 ] The m u n i c i p a l i t y may e l e c t t o r e v i s e i t s
l a n d use r e g u l a t i o n s and i m p l e m e n t a f f i r m a t i v e
r e m e d i e s " u n d e r p r o t e s t . " I f s o , i t may f i l e an
a p p e a l when t h e t r i a l c o u r t e n t e r s f i n a l j u d g m e n t o f
c o m p l i a n c e . u n t i l t h a t t i m e t h e r e s h a l l be no
r i g h t o f a p p e a l , as t h e t r i a l C o u r t ' s d e t e r m i n a t i o n
o f f a i r s h a r e and n o n - c o m p l i a n c e i s i n t e r l o c u t o r y .
S t a y o f t h e e f f e c t i v e n e s s o f an o r d i n a n c e t h a t i s
t h e b a s i s f o r a j u d g m e n t o f c o m p l i a n c e whe re t h e
o r d i n a n c e was a d o p t e d " u n d e r p r o t e s t " s h a l l be
d e t e r m i n e d i n a c c o r d a n c e w i t h t h e u s u a l r u l e s .
P r o c e e d i n g s as o r d e r e d h e r e i n ( i n c l u d i n g t h e
o b l i g a t i o n o f t h e m u n i c i p a l i t y t o r e v i s e i t s z o n i n g
o r d i n a n c e w i t h t h e a s s i s t a n c e o f t h e s p e c i a l m a s t e r )
w i l l c o n t i n u e d e s p i t e t h e p e n d e n c y o f any a t t e m p t e d
i n t e r l o c u t o r y a p p e a l s by t h e m u n i c i p a l i t y .

92 N . J . 158 a t 285 ( e m p h a s i s added )

F u r t h e r m o r e , i n a passage o f Moun t L a u r e l I I no t c i t e d by
d e f e n d a n t , t h e Supreme C o u r t s u m m a r i z e s i t s i n t e n d e d p r o c e d u r e
f o r Mount L a u r e l l i t i g a t i o n ; s p e c i f i c a l l y , t h a t t h e r e be o n l y
one p r o c e e d i n g and one a p p e a l :

The r e m e d i e s a u t h o r i z e d t o d a y a r e i n t e n d e d t o
a c h i e v e c o m p l i a n c e w i t h t h e C o n s t i t u t i o n and t h e
Mount L a u r e l o b l i g a t i o n s w i t h o u t i n t e r m i n a b l e t r i a l s
and a p p e a l s . M u n i c i p a l i t i e s w i l l n o t be a b l e t o
a p p e a l a t r i a l c o u r t ' s d e t e r m i n a t i o n t h a t i t s
o r d i n a n c e i s i n v a l i d , w a i t s e v e r a l y e a r s f o r
a d j u d i c a t i o n o f t h a t a p p e a l , and t h e n , i f
u n s u c c e s s f u l , adop t a n o t h e r i n a d e q u a t e o r d i n a n c e
f o l l o w e d by more l i t i g a t i o n and s u b s e q u e n t a p p e a l s .
We i n t e n d by ou r remedy t o c o n c l u d e i n one
p r o c e e d i n g , w i t h a s i n g l e a p p e a l , a l l q u e s t i o n s
i n v o l v e d . T h e r e w i l l be e i t h e r a j u d g m e n t o f
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comp l i ance ( f rom wh ich a m u n i c i p a l i t y t h a t ac ted
"under p r o t e s t " may appeal w i t h or w i t h o u t s t a y s )
s i g n i f y i n g t h e t r i a l c o u r t ' s c o n c l u s i o n s t h a t t h e r e
are land use r e g u l a t i o n s and a f f i r m a t i v e dev i ces i n
p l a c e c o n f o r m i n g t o t h e c o n s t i t u t i o n a l o b l i g a t i o n ;
or t h e r e w i l l be a judgment c o n t a i n i n g one or more
of many o rde rs a v a i l a b l e i n t h e even t of
non -comp l i ance a long w i t h t h e a c t i o n of t he
m u n i c i p a l i t y c o n f o r m i n g t o such o r d e r s . On a p p e a l ,
t h e a p p e l l a t e c o u r t w i l l have b e f o r e i t e v e r y t h i n g
needed t o d e t e r m i n e f u l l y t h e i s s u e s .

92 N . J . 158 at 290 (emphasis added)

I n l i g h t of t he above quoted passages f rom Mount L a u r e l
I I , t h e r e i s no q u e s t i o n t h a t i n t e r l o c u t o r y appeals and s t a y s
were i n t e n d e d t o be e x t r a o r d i n a r y i n Mount L a u r e l l i t i g a t i o n .
De fendan t has f a i l e d t o demons t ra te unusua l c i r c u m s t a n c e s and ,
t h e r e f o r e , t h e Mo t ion f o r Leave t o Appeal and f o r a Stay shou ld
be d e n i e d .

POINT II

THE TRIAL COURT PROPERLY DENIED
DEFENDANT'S MOTION TO TRANSFER

D e f e n d a n t ' s M o t i o n t o T r a n s f e r t o t h e C o u n c i l on
A f f o r d a b l e H o u s i n g , d e n i a l o f w h i c h i s t h e s u b j e c t o f t h e
w i t h i n M o t i o n , was e x t e n s i v e l y b r i e f and a r g u e d by t h e more
t h a n 15 c o u n s e l who p a r t i c i p a t e d i n t h e c o n s o l i d a t e d M o t i o n s t o
T r a n s f e r . The r e l e v a n t p r o v i s i o n s o f t h e F a i r H o u s i n g A c t
( P . L . 1 9 8 5 , C . 2 2 2 ) , i n c l u d i n g s u b s e c t i o n 16 w h i c h d e f e n d a n t
c l a i m s was m i s c o n s t r u e d by t h e t r i a l c o u r t , w e r e a n a l y z e d i n
d e p t h by c o u n s e l and t h e t r i a l c o u r t ( s e e g e n e r a l l y , T r a n s c r i p t
o f J u d g e ' s d e c i s i o n , Da 24 t o Da 5 1 ) .

A f t e r t h e above n o t e d i n t e n s i v e i n q u i r y r e g a r d i n g t h e
d e f e n d a n t ' s M o t i o n t o T r a n s f e r , t h e t r i a l c o u r t had no
d i f f i c u l t y i n d e c i d i n g t h e c o n s o l i d a t e d m o t i o n s . The m o t i o n s
w e r e d e n i e d b e c a u s e t h e f a c t s o f e a c h c a s e , i n c l u d i n g Monroe
T o w n s h i p , w e r e " a t t h e one e x t r e m e end o f t h e t r a n s f e r
s p e c t r u m " (Da 5 5 - 2 2 t o 2 4 ) . The t r i a l c o u r t f o u n d t h e s e c a s e s
so e g r e g i o u s t h a t d e n i a l o f t h e M o t i o n s t o T r a n s f e r was
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required without question
obvi ously not the type of

Simply put, these cases were
case intended by the legislature

for transfer. (Judge Serpentel1i's characterization of the
obvious nature of the Motions to Transfer appear at Da 55-22 to
56-16 and Da 60-6 to 61-3) .

CONCLUSION

In light of the foregoing, the trial court denied the
Motion to Transfer without question or ambiguity. This
plaintiff submits that there has been no showing by defendant
of exceptional or unusual circumstances which would justify
granting the within Motion. Therefore, plaintiff Great Meadows
Company requests this Court to deny defendants Motion for Leave
to Appeal and for Stay.

Respectfully submitted,

HUTT, BERK

RLSral

cc: All Counsel of Record
Steven Denholtz, Esq.

RONALD L.
For the Fir

SHI OWITZ


