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%, a2 New Jersey corporation, : LAW DIVISION - MIDDLESEX COUNTY
: . : DOCKET NO.
Plaintiff,
vs. . v Civil Action
BOARD OF ADJUSTMENT OF THE COMPLAINT

TOWNSHIP OF PISCATAWAY, " PREROGATIVE WRIT

"

Defendant.

", Plaintiff, Lackland Brothers, Inc., with offices at 400
5
North Avenue, Dunellen, NJ 08812, by way of complaint against
the defendant, says: .

FIRST COUNT

1. Plaintiff is the owner of premises known as Lot 1,
‘Block 371, as shown on tﬁe Tex Map of Piscataway Té@nship. in
Séptember 1985, plaintiff did make application to the Board of
Adjustment of Piscataway Township for a use (D) variance to per-

mit the construction of 80 condominium units on said premises.




'Judge Serpentelli in the Piscataway-Mt. Laurel litigation (Urban

2. The application made no provision for and did not
include any low or moderate {(Mt. Laurel) units;

3. . In early 1985, applicant on this same 10.9 acre site
hadﬁépplied to construct 110 condominium units of which 22 would
be’Mt. Laurel” units. After several public hearings and revi-
sions to the plans, the Board ?f Adjustment voted sevento zero
to deny the application. This vote on March 27, 1985, was memoria-
lized by the Board of Adjustment on April 24, 1985. (Exhibit A)

4. The instant application for 80 units without Mt. Laurel]
units was the subject~ofpubiic hearings on November 19, 1985,
Decémber 10, 1985 and January 21, 1986. At:the last meeting the
Board voted to approve plaintiff‘s_réqﬁest for a use variance to
construct the gondoﬁinium units subject to site plan approval and
oﬁheriéonditions., _

5. Thereafter, the Béard failed to memorizlize the vote
and instead advised plaintiff that it was re-opening the matter

upon discovery that the parcel was on a secondary inventory or

list of lots which were subject to certain restraints imposed by

League of Gréaﬁér New ﬁrunsWick, et als;'v. Carteret, et als.,
Docket No. €-4122-73) dated December 11, 1984.

6; Aﬁ the re-opened meeting March 18, 1986, .counsel for
plaintiff contendéd thét the New Jersey Supreme Court in "Mt.
Laurel III">héd dissolved all such restraints.subject to fﬁrther
action of the Urban League. This was the same position taken and

publicly enunciated by the attorney for Piscataway Township.




7. Defendant, Board of Adjustment, was also made aware
that in the past when acting on applications which specifically
included lands subject to Judge Serpentelli's order and restraints
itﬁiad acted and approved the application, subject to said condi- |
tions and restraints as contained in Judge Serpentelli's order.
In short, approving same but l?aving the applicant with the
burden of either waiting for the restraints to be lifted or by
moving before 'Judge Serpentelli with an appropriate application.
{Exhibit B)

8. The Planning Board of the same municipality viewed the
problem in the same fashion. it has‘écﬁed favorably on‘épﬁlica«

tions for land which were in the Mt. Laurel inventory with a

condition and notice to applicant that such action in no way

altered the Mt. Laurel restraints. (Exhibit C) At the present
time the Planning Board is cbnduCting hearings in a metter which

is clearly subject to said order of December 11, 1984. (Exhibit

D)

9. Despite its own past practice, the announcement of the

'Township Attorney and with knowledge of the Planning'Board's ac-

tions and practice, the Board of Adjustmént on March 18, 1986,

voted four to three to rescind the apprbval,Previously given to

“the plaintiff. Said vote was memorialized by resolution of the

Board by a four to three vote on April 22, 1986,
10. The action of the Board of Adjustment in rescinding

the prior approval was arbitrary, capricious and unreasonable.
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SECOND COUNT

l. The plaintiff repeats each and every allegation con-
tained in the First Count as if specifically set forth herein.

2. The vote rescinding the previous approval was a nullity
since it was a bare_ﬁajority and not the same plurality as re-

guired to pass or approve a use variance.

+

THIRD COUNT

- 1l. The plaintiff repeats each and every allegation of the
First and Second Counts as if specifically set forth hérein.
2. Plaintiff's application was considered complete by
the Administrative Officer by letter dated October 3, 1955.

- 3. The Board of Adjustment has failed to render a deci-
sion within a 120 day reriod and the applicant has not consehted
to any exﬁension of time.

l 4. Such failure of the Board of Adjustment to affirm or
deny plaiptiff’s application in accordance with N.J.S.A. 40:55D-
73 constitutes a decision favorable to the plaintiff—gpplicant.'

WHEREFORE, plaintiff requests judgment nullifying the ac-
tion of the'Board of Adjustment rescinding its priorrapprqval,
reinstatingvthe use va:iénce approval of March 21, 1986, and
directing the déféndant Board to memorialize said appro&al or in
the alternative granfing plaintiff's appligation fof a use vari-

ance in accordancevwith N.JLS.A. 40:55D-73.

ABRAMS, BLATZ, DATTO, GRAN,
HENDRICKS & BEINA
Attornevs £OY Plaintif

id
o

BY( Aon" .
Jf HOWARD GRAN
DATED: May 19, 1986 /// /

»




Application No. B84&~ZB-23

RESOLUTION OF FINDINGE AND CONCLUSIONS

WHEREAS, Lackland Brothers, Inc. has applzed to the Zoning Board
‘of Adjustment of Piscataway Township for permission to construct eleven
‘townshouse buildings consisting of 110‘units rogether with open space;
tennis court and 223 parking spaces in'violation of Article 21, Section-
21-501 of the Piscataway Township Ordinance. The property is known
as Lot 1 in Block 371 on the Tax Map of Piscataway township and is located
in a R-10 Zone: and '

WHEREAS; hea*zngs were held before the Board ending on March 27,'85 at
whicl hearing evidente was presented on behalf of the applicant as well
‘@s from other interested parties; and

Wherfas, the Board after carefully considering the evidence presen-
téd at the above mentioned hearing, has made the following factual. find- .
ings: ' '

1. Applicant has submitted a2 proposzl to comstruct 110 Townchouce
" Units on a 10.9 acre site. The site is triangular in shape
and has one means of access from Baldwin Street, which is to
be extended into the site. The site is bounded on one side
by an active railroad, the Port Reading. 4Another side of the
site is bounded by the Rehnboth Rraok.

2. Applicant proposes to construct 6 buildings of 2 type A design
containing 10 units each. Four buildings with 10 units each
of a type B design will be constructed except thar the Luilding
containing the model umit will have only 9 units. A third
building type will consists of 10 units and is veferred to 25 &
"building type C.

3. Applicann proposes to develop the project and to set aside 20%
¢f the units for lower 1ncome housing zs defined by State Court
decisions.

L. appr oxxma:ely 5.3 acres of the site would be designzted 25 open
space which constitutes zpproximately 4.5% of the site.

5. Throughout the course of the hearingsin thics matter, 2t least:
four sets of revisions to the plan vere submirted. These re~
visions were the result of significant problems encountered in
the site design. Concerns for on street parking, fire fighting
sccess, access to the site through the 2djoining road system,
proximity ©f buildingsto the rzilroad a2nd to the brook,zhd the
failure to incorporate the Master Plan provisions for circuvlation
were only some of the problems encountered in the review of the
project. ' -

6. 7The Plaznning Board reported to the Zoning Bozrd that the pro-
posal feziled to comply with several features of the Planned
Community Development Ordinance which zpplicant zttempted to
incorporate on this site. The density exceedSthe maximum per-
mitted of 109, only one means of a2ccess is provided, sufficient

a



open space is not provided and a2 buffer between adjacent
residential development was not considered to be adequate.

7. The site in question was the subject of an approved ptelimin-
ary subdivision in 1981 permittlng the construction of 28 single
family dwellings.

8. Applican: reduced the number of dwelling units to 109, of which
22 would be dedicated to low and moderate income residence.

. 4All of the lowver income units would be tontzined in one build-
ing in the farthest corner of the site and would be within 50
feet of the right of way of the railroad.

10. One means of access to the site would be providecd through Mountzin

Avenve. Several neighbeoring property owners zlong Mounrain

Avenue in the neighborhood of this proposal commented upon the

narrow width of Mountain Avenuve and the ability of that road to

service the project adequately.

11. The site in question was not initially listed as a suitable site
for Mount Laurel housing by Carla lermzn, the Court appointed
master. As a result.of the request of the applicant, the Master
did indicete that the site could be porenmtially suvitable for
Mount Laurel housing, a2s set forth in her letter cdated January
18, 1985. This opinion by Ms. Lerman is merely 2 recomTendation
to be made to the Court in connection with the Mount Laurel
litigerion presently pending against the Township.

12. The Mazster Plan shows a major roadway, known 25 Bzldwin Avenve,
extending through this site. If applicent were to reserve thev
right of way for that road, there would be sigmificant impact
.upon the density celculations. Therefore numerous discussions
with the Township Engineering staff resuvlted in the applicaents
recommendation that the road be shown 2s a private road until
the Municipality requests the dedication and 2t that time the
rcad be provided 2s an ea2sement. If the road were to be dedi-
cated, 2s is the proper course, the density .cazlculations would
be adversely zffecred. : : '

13. .Applicant proposed to corstruct a2m B foot wide rozd 2s a bike .
path and emergency fire access. Severzl questions zrose 2s o

the abilfty of fire trucks to uvse this facility and of the right
of the applicanmt to extend the road into lznds owned by the
Township. : . -

l14. Tirefighting access to the buildings is zlso 2 serious concern
since front yard parking is provided, thereby blocking. z2ccess
to the fire trucks.

15. The predominant nature of the a2rea surrounding this site is
rural in nature 2nd consists of single family homes. The road
widths are narrow without curbs or sidewzlks.

16. There are numerous other sites within the Township which have
been designzted for developmen:t for Moun:t Lzurel housing. 1n

addition, the entire question remzins unresolved 2t this time
znd is before the Court for resolution. The traffic commission

reported that znother entrance znd exit to the site is essential



for safe operation. The bufféring proposed between the site
and the railroad is inadequate. :

WHEREAS; the Board has concluded based upon facts determined that:

1.

10.

The entire question of the Townships obligation to provide
bovsing under the Mount Laurel decision is the subject of liti-
gation pending before the Honmorable Eugene D. Serpentelli. No
final decision as to the exact number of units which the Township
must provide to meet its fair share, the sites which are suitable
for building for this fair share and the credits towards which

the Township is entitled as 2 result of the extensive housing

for stuvdents and other moderate income families withim the
Township have not yet been resolved. These issues should be
resolved in a comprehensive fashion through revisions and amend-
ments to existing development regulations, after a finzl decision

" by the Court.

Ms. lerman's report indicating that the site may be considered
suitable for Mounr laurel housing has not been adopted by the
Court and cannot be relied upon by this Board.

Within five hundred feet of this site, zpplicants BB acre tract,
which is zoned for this use, is available to incorporate Mount
Lzurel housing.

The small size of this property results in & relzilvaly smell
contribution to the fair share units required.

The size and shape of this property, together with the existence.
of the Brook and the Railroad, prevent the site from being
utilized in a manner which will produce safe a2nd cdecent housing
for all of the residents. Usable recreztion zreazs connot be
included.and it is appazrent zfter the numerous revisions made

to the plan that the site is not amenable to use at this demsity.

The surrounding area is extremely rural in nature. The proposed
use is gquitre urban a2nd dense and will have 2 negative impac:t upon
the Zone Plan and the public good. -

The shapt of this property 2nd the railroad a2nd brook preclude
use of this site for the density proposed. The existence of only
one exit also proposes serious health znd sazfety préblems. The
campus drive proposed is inadequate for fire fightimg atcess.

The proposed residents of this development 2re entitled to decent
housing. The potential Mount lazurel occupents of this project
would be in a building within 50 feet of the railrozd right of
WaYy . :

Insvfficient open space has been provided.

The buildings have been located directly up 2gezinst the stream
encroachment and the intense nature of those buildings is ex-
tremely problematic.



11. 2 totzl of 6 buildings ‘are within 100 feet of the reilroad right of
way.

12. The poperty in gquestion is capable of being develop=d with si:ngle-
family homes. This application remresents the desire to maximize
on the return of the operty, without regard to the stahility of
the site and the compatibility of +the site with the ne:.qhbo*hood

13 No special reasons exist to justify the extensive Geviations from
* 'the Ordinance which this application propses.

14. 'Ihe rroposed use carmot be permitted without substantial detriment
to the public good and without substantial impzirment of the intent
and purpose of the Zone Plan.

WHEREFORE, the application for lackland Brothers, Inc. be and is here‘.':y
‘Genied.

The abcve is a memorialization of a motion duly made and seconded on March 27
21985, -on the following vote:

‘ 'lhose in favor: Dubrow, Orbet, Zuber, Rosky, Bukowski, Triano, and Szes)qo '
O::pose.i - None -
The undesmnei Secretary of Piscataway Township Zo-::.ng Board of Adjustment,

herety certifies that the above is a true cor;y of & Resolution mencrialized by szid
Board on the 24th éay of April, 1985, _

Zomnq Bcard of A ;
Township of P:.sca %




Applicetion Nos. 85-2B-11;

85-ZB-12-A; 85-2B-12-B;
85-2ZB-12-C; 85-2B-12-D;
85-2B-12-E; 85-2B-12-F;
85-ZB-12-G; 85-ZB-12-H:
85-2zB-12-1; 85-2ZB-12-J;

. 85-ZB-12-K; 85-AB-12-L;
85-2B-12-M; 85-ZB-12-N;
85-2B-12-0;

_85-23-12-?;

RESOLUTION OF FINDINGS AND CONCLUSIONS

Lackland Brothers, Inc.

<

.Zoning Boerd of Adjustment of the Township of Piscateway for

WHEREAS, has applied to the

%

. permission to construct one £amilf dwellings on seventeen

(17) lots, =sixteen (16) of which regquire variances, in

of Chepter 21, Section 21-501 of the Piscataway

violaticen
Township Zoning Ordinance and further seeking clessification’

end preliminsry major subdivision espproval pursuant to

Township Ordinances. The properties in question are known as

Lote 11A, 12A, 13A, 14A, 15SA, 159A, 20A, 21A in Block 561 and

Lots 30A, 31A, 32a, 33A, 35A, 36A, 374, and 38A in Block 564,

-on the Tex Map of Piscataway Township and loceted on Hillside

Avenue in Piscetawey Township in Zone R-10; and

were held before the Board on April

UHEREAS,. hearings

1985 and May 28, 1985 at which hearings

24, 1985, May 21,

@evidence was presented on behalf of the applicdant es well as

-other interested parties; and

WHEREAS, the Board has after carefully considering _the

evidence presented at the above mentioned hearing, hes made

the following factuel findings:

1.' Applicant is the  owner of seventeen (17) lots,

The lots

sixteen (16) of which require varisnces.

are located on 4 streets and are not contiguous.



- The applicant proposes to complete all the streets

and te install improvements in accordance to Township

standards.

** The property is on the inventory of MNount Laurel

housing for the Honorable Eugene' D. Serpentelli in

connection with the litigation brought by the Urban

Leagué ageinst the Township of Piscataway.

‘Appliccnth proposes to construct a variety of single

family homes including Cepe Cod homes and Bi-levels,
similar to the Birch Run development. Esch home will
be epproximately 12,000 to 14,000'squaré feet in
size. -

Applicant’s pleanner testified . thet the configureztion
of the property results in only 12 lots being
subdivided without variences, thereby reguiring e
density variance under the July 1, 1884 statutory
emendments. |

The neighborhood i compatible with. the proposed

development of single femily detached homes.

. Numerous lots within the zrees are non-conforming end

vary in frontzsge from 70 to 85 feet in width. There
are zlso severel non-conforming properties on
Hillside Avenue. -

The properties are further burdened by the extensive
improvement cﬁsts reguired to construct streets,

curbs and sidewalks.

If the applicant were to comply with the lot size



10.

11.

regquirements, because of the loceztion of the lots,

there would be 130 feet frontege, fer in excess of

the lot size requirements,

Applicant esttempted to acguire lot 1€, a&djacent to

one of the undersizedﬁparcels but without success.
The subdivision committee recommended classificat;on
as e major subdiQiaion, end recommended & series of
cheﬁges, which eare incorporated within this
resolutioé‘as conditions. In addition, the variances
were recommended for approvel, exceét that a total of
sixteen (16) lots wzs recommended, reguiring the
merger of lots 1SA&, 20A and 2iA.

Applic;nt agreed to install improvements and a storm
weter run-off system, if npecessary, to eliminate

impact, on adjecent properties.

WHEREAS, the Bozrd has concluded bzsed upon facts

determined that:

i.

The mixture of dwellings and the iype of units
proposed ere in keeping with the general &srea and

will ﬁrovide for a genere) upgreding of ' the

4 neighborhood. The cost of single <family homes,'

particularly the improvemeni costs, ‘require the

variance relief granted. | -

The proposed variances can be granted without
substantizl detriment to the public good znd without

substantiel impazirment of the intent end purpose of

the zone plan.



)

The property 1s best =sBuited for single family

residential development which 1s&8 compatible with the

surrounding erea and will not cause disruption.

MPreliminary subdivigion epproval should be granted in

thet the aspplicant hes complied with, or has esgreed

to comply with, provisions of the Township
subdivision ordinance.

The epplication can be granted only if the applicant

obteins the permission of the court to remove the

restraints contzined in the c¢ourt order dated

December 11, 1984.

WHEREFORE, the spplication of Lackland Brothers, Inc. for

veriesnces, and for preliminary major subdivision approval is

grented on the following conditions:

i.

That epplicant apply to the Superior Court of New
Jersey in the UrbanvLéagﬁe'of Grezter New Brunswick
vE. Piscataway Touﬁship litigaetion to lift thé
restrzints conteinéd in the Court order dsted

December 11, 1884. Until such time as the Ccurt hes

entered an:. order permitting development of - the

‘properties in gquestion in accordance with this

concditionzl epprovel, no further action will be taken
by the Zoning Board or Township stzff in connection
with this application.

That ?éplicant pave ell streets in accordance with
2ll Touhship specificetions and the epprovel of the
Township Engineer.

Thet epplicant instell sidewalks &nd curbs along




10.

11.

12.

The

Hillside Avenue from Salem Street to Long Street,
along Bay Street to Hillside Avenue and along Long
Street and Selem Street end Avoﬁ Street for one
hundred (100) feet.

Th;; epplicant eliminate the impect of storm water

run-off by instelling such devices &s may be required

by the Townahip Engineer.
That eppiicant instell =ll utilities, including a
storm weter system and fire hydrants, in saccorxdance
with recomendations of the Township Engineer.

That epplicant preserve as many mnmzture trees as

‘posaible.

Thet espplicant ihstallvshade trees in accordance with

the recomendsations of the Township Landscape
Architect.
Thet epplicant  obtain e s80il erosion end

sedimentation control permit.

That applicant obtein County E&ite plan epprovel
reguired.

That applicant obtein final subdivisicn spproval.
Theat espplicant combine lots 19A; 204 =ndé 214 in Block

Sél into 2 lots with 111 foot frontage each.

That applicent comply with 211 other State s&nd/or

eppliceble reguirements.

asbove is & memorieslizetion of 2 motion duly made and

seconded on Mey 28, 1985 on the following vote:

Those in Fevor: Dubrow, Zuber, Rosky, Bukowski, Szesko,
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-

Carlton and Cahill
Opposecd: None
Applicant must publish & legal notice in the P.D. Review

within twenty (20) days from the memorielizetion of the
written resolution. An eaffidevit of publicetion is to be

submitted to the Board.

-

The undersigned, Secretary of Piscatawsy Township Zoning

- Board of Adjustment, hereby certifies that the ebove is =a

truve copy of a Resplution memorislized by said Board on the

"26th dey of June 1985. ‘

Township of Piscxgtaway



fISCATAWAY PLANNING BOARD

LACKLAND BROTHERS, INC. APPLICATION NO. B5-PB-113
400 North Avenue )

punellen, New Jersey

08812

T

RESOLUTION
CLASSIFICATION & MINOR SUBDIVISION APPROVAL

‘WEEREAS: LACKLAND BROTHERS, INC., 400 North Avenue, Dunellen,

WEEREAS:

‘WEEREAS:

New Jersey, 088l2 has reguested of the Piscataway
Township Planning Board Classification and Approval of
& Minor Subdivision for Tax Map Block 564 Lot(s) 29 &
30 in an R-10 Zone on Hillside Avenue.

FOR THE PURPOSE OF: Subdividing _premises into two

lots and to construct two single-family dwellings on
Hillside Avenue.

IN ACCORDANCE WITH MAPS PREPARED BY: SEMESTER CONSUL~-
TANTS, INC., 113 lLincoln Avenue, Dunellen, New Jersey,

08812, entitled "Proposed Minor Subdivision, Lots 28 &

30 Block 564, Township of Piscataway", dated December
12, 1985 and revised December 26, 1985. :

A Hearing was held before the Planning Board 6n Jaau-
ary 15, 1986_at which time testimony was received; and

Said Subdivision meets all the reguirements for a
Minor Subdivision as set forth in the Subdivision
Ordinance of the Township of Piscataway or Variances

‘have been granted for any violations thereof.

'TEEREFORE BE IT RESOLVED: That said Subdivision is hereby

classified a MINOR SUBDIVISION; and

BE IT FURTEER RESOLVED THAT: The Applicant is hereby granted‘

approval of a2 Minor Subdivision subject to the follow-

'ing conditions:

1. Middlesex County Planning Board approvel.

2. That the Applicant cooperate with the Board of
Fire Commissioners of the District if they have any
requlrements.

" 3. That the Applicant understands that by the grant-

ing of this subdivision, the Applicant is granted no
development rights as to the new Lot 30 in Block 564
as the subject property is subject to the restrezining
Order of Judge Serpentelli issued December 5, 1884,

”,
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LACKLAND BROTHERS, INC. APPLICATION NO. €5-PB-113

4. The Applicant is to post bonds and certified
checks in an amount satisfactory to the Township
Engineer for all improvements required herein by
reason of this approval.

BE IT FURTHER RESOLVED THAT: Copies of this Resolution |
: be forwarded to the Tax Assessor, Township Engineer,
Zoning Officer and the Applicant.

"The above is a memorialization of a2 motion which was duly sec-
~onded and passed on January 15, 1986 on the following vote:

THOSE IN FAVOR: Mr. Dass, Councilman Dunphy,
.Mr. Greeley, Mrs. Perry-Allen, Mrs. Rudnicki,
Mayor Smith, Mr. Southern, Dr. Steckel and
Mrs. Merolla. '

OPPOSED: None..

The Applicant must publish a legal notice in the P. D. REVIEW
‘or THE BOME NEWS within twenty (20) days from the memorializa-
tion of the written Resolution.

The undersigned, Secretary to the Piscataway Township Planning
~Board, hereby certifies that the above is a true copy of a Res-
clution memorialized by said Board on the 20th day of February,
1986 on the following vote:

' THOSE IN FAVOR: Mr. Dass, Councilman Dunphy, Mr. Greeley

Mrs. Rudnicki, Mr. Southern, Dr. Steckel
and Mrs. Merolla.

P C NN
. : ESTELLE RUDNICKI, Secretary
PISCATAWAY PLANNING BOARD




